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LAHORE HIGH COURT. 

Civit Revision Petition No. 227 or 1921, 
(FonurRLY Orvis Appest No. 2705 or 1920.) 
Marsh 17, 1921, 

Freseni:— Mr. Justiso. Martineau. 
Musammat GOHAR SULTAN—- DEFENDANT 


— PETITIONER Å 
versus 
ALI MUHAMMAD — PLAUNTIFE — 
R&8PONDENT. 


Lond Acquisition Act (I of 1894), ss. 18, 80, 81, 32, 
54— Money paid out-—Court, power of, to order 
refund—Appeal, whether lies—Revision. 


There is no provision in the Land Acquisition 
Act empowering a QOourt to order a person who 
has received the money awarded to him to refund ib, 
[p. #, col. 1] 

An order made by a Court ina proceeding under 
the Land Acquisition Aot, direoting & party to whom 
& sum of money awarded as cofnpensation under 
the Act has been paid under a` previous order to 
refund the money, is notan award ora portion of 
an award within the meaning of section 64 of the 
Act, and is, therefore, not “appealable Such an 


order will, however, be set aside in revision, if made, 


without jurisdiction. « p. 2, col. 1.] 
Petition for revision of a deeree of the 


Distriet: Judge, Jullundur, dated: the 30th: 


August: 1920. — R 
Lala Jagan Nath, for the Pétitioner, 
, Bakhshi Tek Ohand, for the Respondent. . 


JUDGMENT,.— Land was 
Government under the Land Aequísition Adt,' 


' and the Colleetor awarded. eompensation to 


the. owners, one of them being. the .appel 
lant Gaubar Sultan, widow of Shah Mu- 
hammad, to whom a sum of Rs. 467 
was awarded, The. respondent Ali Maham- 


mad, who-is.a. brother of.-Shah Muhammad,e 


did not objest to the payment- of half of 
tbis suni to Ganhar Sultan, but contended 
that the other half should be. deposited iu 


L~ a 


asquired by: 


a Bank and that only the inteseat thereon 
should be paid to Gadhar Sultan, one the 
ground that she had only ‘a life interest 
in half of the land asquired, and he mide 
an applisation to this effeot to the Colleator 
who forwarded it to the Distrist Judge, 
stating that he did so under asestion 18 
of the Land Acquisition Act, r 


The money was paid by the Colleator to 
Gauhar Sultan and objeetion was taken on 
her behalf before. the Distrist Judge that 


as the money had not been deposited in. 


Court under gestion 31, the: Qoart had no 
jurisdiotion to hear the applisation. The 
Distriat: Judge overruled this objeetion on 
the authority of Jogesh Ohanira Eat v, 
Ya':ub Al: ih) and. Satish Ohandra Sinha v. 
Ananda Gopal Das(2). He found that the 
land was anaestral,that Gauhar Sultan’s share 
waa one-third and that she held a widow'a 
estate In resp3at of ote twelfth. He ordered 
that she should refand Rs 116-8:0 ont of the 
Rs, 467. whioh had beef paid to her, and 
that this amount should bs deposited ina 
Bank, She appeals from that order, 


o 
It is eontended for the respondent that 


the order is not appealable under seotion 
54 of the Land Asquis&ion Ast, not being 
an award or part of an award: This 
contention appears to bs eorreot, If imonly 
on a reference from the Oollestor under 
section" 18 or‘ sestion 30 of the Ast that 
the Court oan make an award. Although 
the referenes in this ase purported to have 
been made under sestion 18, it was not 
really a referenee urder that section as 


' (1) 24 Ind, Cas. 111717 


CO. W: Ñ. 1057. 
(2) 33 Ind, Cas, 253; 20 C 


W N; 886, 
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LAL DAS tU. RAM NARAIN SCEUL, 
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ro objection was taken as to the area 
of the land, the amount of the sompen- 
sation, its apportionment or the persons 
to whom it was payable. Nor’ was the 
reference one under sestion 30, whish applies 
only-where there is a dispute as to the 
apportionment of the eompensation or the 
persons to whom it is payable. Haeura Singh 
v. Sundar Singh (3), on which reliance 
is plaeed for the appellant, does not apply, 
as there was a dispute in that ease whether 
tBe person who slaimed the sompensation 
was entitkd to it,.and the referense was, 
therefore, one under section 18. x 


E On the other hand Nobin Kali Debi v. 
Banálata, Debu” (4) is a  elear autho» 
rity in favour of the respondent. It was 
held in that ease that an order made by 
a Court in a proseeding under the Land 
Acquisition Aet, direatiog a party to whom 
a tum cf money awarded as compensation 
undef the Ast had been paid under a pre- 
vious order to refund the money, is not an 
award ora portion of an award withinthe 
meaning of section 54, and was, therefore, 
not appealable, 
: 1 hold, therefore, that the order of the 
Distriet Judge is not appealable. "s 

I think it right, however, to go in'o t^e 
question of the legality, of the order, as if 
the order is one whieh*the Diestriet Judge 
had no juriedistion tọ- pa&s, it would be 
proper for this Court to. interfere under 
its revisional powers, The rulings sited by 
the lower Ocurt, namely, Jogesh Ohandra Rof 
v. Yakub Ali (1) and Satish Chandra sinha 
v. Anunaa Gopal Das” (2), apply only when 
a reference is made ander section 18 or 
geotion 30 and do not apply to the present 
ease, in whieh there has been no reference 
under either of those  sestions There 18 
no provision in the Ast empowering the 
Qourt to order a person who has reoeived 
the money awarded to bim to refund it, 
It is also alear from sestion 32 that an 
order for the investment of part of the 
money awarded to the appellant sould be 
made only if the money were deposited in 
Court. In Gobindasani Dasee v. Brinda Ranee | 
Dasce (5) the learned Judges said that until 


(3) 68 Ind. Cas, ^89; 97 P. R. 1919, : 
(4) 82 0. 92);,2 C. L. J, 595. 
(B) 85 O. 1104; 12 O. W, N, 1089, 
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the money was in the sustody of the Court 
the Court eould not proeeed to deal with 
it, and further that they aould find no 
authority for holding that the Distrist 
judge had power tə order a refund of 
money paid under seation 22 (1), 

I hold, therefore, that the lower Qourt’s 
order that the appellant should, refund. 
Rs, 116.8 0, which should be deposited in 
a Bank, was passed without jurisdietion, 
and treating this appeal as an applisation 
for revision I set aside the order. The 
parties will bear their own sosts in this 
Court. 

Order sét aside, 
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PATNA HIGH COURT.: 
APPRAL FROM ÁPPaLLATE Drone No, 1168. 
oF 1919. | 
July 4, 1921, - e a 
Present: — Mr, Justice Ross, 
Mahanth LAL DAS—DaFSsNDANT— ^ 
| . APPELLANT m 
versus 
RAM NARAIN SUKUL AND OTHERS — 
i .PLINTIEFS lin ‘ 
l = AND . o 
HANUMAN. PRASAD SINGH ano OrBERÀ. 
—DerenDants— RESPONDENTS, . 8 
Estates Partition Act (B O.V of 1897), ss. 119, 
82, » —Co-sharer’s right-to encumber land in’ his’ 
possession —Objection as to land Being mua raised in 
batwara proceedings and overruled —Subsequent claim 
in civl suit—Kes jadicata—Civil Procedure Uode 
(Act V of (908), O VII, v. 7—Qlaim for confirmation 
of possession —Decree* fore recovery of possession, 


A  co.sharer holding unpartitioned land by w 
peivate arrangement cannot encumber if so as to 
bind the other co-sharers on partition. [p. 3, col. 1.7 


Joy Sankari Gupta v, Bharat Chandra Bardhan, 26 
C. 444; 8 U. W. N. 209; 13 Ind. Dec. .N. 8.) 830, relied 
upon. 

». here an objection as to a certain land being 
rent-free or munfi is raised and overruléd in the 
batwara proceedings, it cannot be claimed in a 
esubsequent civil suit that the land is rent-free or 
quafi (p 8, col 2.] 


Where a plaintiff claims only confirmation of his 


possession, he cannot be given a deoree for recovery 
of possession. [p. 4, col. z.] 
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' A prayer for general relief must be consistent 
with whatis specifically claimed and with the case 
raised in the pleadings. [p 3, col. 2.] 


Appeal from a desision of the Additional 
Distriet Judge, Mozofferpore. 

Mr. Parmeshwar Dayal, for the Appellant. 
`~ Mr. B. B, Mukherjee, for Mr. Siva Nandan 
Rey, for the Respondents, 

JUDGMENT,—This is an appeal by de- 
fenddnt No. l, The suit was brought by the 
plaintiffs for a deelaration that three plots 
of land situated in Manza Panapor Langa 
were their rent-free Lolding and for eon- 
firmation of their possession. The defence 
was that the plaintiff were not in posses- 
sion, that the land was not rent free and that 
it had fallen by partition to the share of the 
defendants. Itappears from the findings of 
fast by both the Courts below that this land 
was, before the partition by the Colleator, head 
under a private arrangement by Musammat 
Pranpati Kuer, one of the co-sbarer land. 
lords, and that she settled the land with the 
father of the plaintiffs free of rent. The hold- 
ing wae, therefore, recorded in the Reeord of 
Kights as muofi. 

The Munsif found that the plaintiffs were 
not in possession and were, therefore, not 
entitled to any relief, 
holding was not rent-free. The Additional 
Distriet Judge took the same. view about 
the ereation of this muofi holding and also 
finding that the plaintiffs were out of pos&es- 
sion, gave them a deeres in this form: he 
deelared that the disputed land is a mua 
holding of the plaintifis and ordered that 
they resover possession thereof from the 
defendants. * This desree 18 attacked on 
three grounds all of whieh, in my opinion, 
are sound. 

The frst is thak Musammat Pranpati Koer, 
. being only as eo-sharer hoiding this land by 

a private arrangement, sould not eneumber 
it so as to bind the other eo- sharers on par- 
tition, Thjs prineiple is involved in #estion 
99 of the Katates Partition Aet and it bas 
been laid aown in Joy sankari Gupta v. Bharat 
Ohandra Bardhan (1) that on partition an 
eneumbranos ereated by one of the sharers 
will attach to the share that falls to the por- 
tion of that eo sbarer. The other so sharers 
will fake the land free of ensumbranes. * 


(1) 26 O. 484, 8 0. W. N. 20; 18 Ind. Deo ,N. s.) 
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Thesesond ground is thatthe plaintiffs hav- 
ing raised this objection as to the nature of the 
land in the butwara proeeedings and having 
been overruled, they oannot now oslaim that 
the land is rent-fres.. In my opinion this 
contention is sound in view of the terms o$ 
sections 119 and 82 of the Pontes Partition 
Aet. 

The third ground is that the plaintiffs hav- 
ing elaimed eonfirmation of possesgion, were 
not entitled to a decree for recovery of posses? 
sion, cis true that there js an implied 
prayer for general relief in the plaint, but 
that relief must be eonsistent with what is 
specifically olaimed, and with the oase raised 
in the pleadings. ‘Now here thexe is rio allega- 
tion of disposseasion, no date of dispossession 
is given and that is material, beoavse the limi- 
tation was the speoeial limitation of two years, 
lf a ease of dispossession had been set up, this 
question of limitation sould have been properly 
gone into; but the mind of the Cour was not 
dirested to this question speeifieally at the 
trial. On the pleadings the plaintiffs, in my 
opinion, were not entitled to a deoree for 
resovery of possession. 

The result is that this: appeal must be 


deereed with sostas and the deoree of the 


Additional Distriot Judge set aside and the 
deeree of the Munsif restored. 
. Appeal decreed, 


MADRAS H:GH COURT. 
Secoap Uly.n APPEAL No, 1521 or 1918. 
Oa ober 7, 1920. 
Present: - Mr. J'ustiae Oiafield and" 
Mr, Justice Seshagiri Ayar, 
THAMME PAN.KKARAKATH , 
VEPTTU THAMME THAMMA 
PANIK KER AND .NOTHE&—P KATY ÁPPEL- 
^ panr AND Dereavagt No, 2 — APPELLANTS 
Us? 8u8 
THAMME KUNHUxNI PANIKKER 
AND O£fnEóS—PLu.IxTIEES Nos, L AND 
2 AND DzFENDAaaTS Nos. 3 TO 6 AND 8— 


REP oNDENTS. 
Malubar Law—Melcharth, renewal of, by junior 
members, whether enw es gor benefit of tarwad—Hre. 
sumption Lease— Reneuel of lease by one jopnt 168566, 


l whether enures jor benefit of cq lessee 


Per Uldfield, J—where the junior members of a 
Malabar tarwad tae a renewal of a demise, the pre- 
sumption is that itis taken on behalf of the other 
members of the tarwad (p -, col 2] 

Yer Seshagiri Atyar, dJ —Hh' two persons once 
obtain & lease of property, and, on the terminas 


- 


4 ; 
TH MMA PANIZKER t, KUNHUNNI PANIKKER, 


tion of the period of, that-lease, one of them renews 
the lease for afurther period in his own name, no 
presumption arises that the second lease enures for 
the benefit of the original co-lessee as well. [p. 4, 
col.” | 

Palmer v. Young, ( 1684) 1 Vern. 2:7; 28 EB. B. 408 

doubted. : . 
* The parties in possession under a lease are jointly 
entitled to participate ia the benefits of a renewal. 
Before either can take and hold a lease to himself 
alone, his co-tenants must have deolired their por- 
tion of its benefits or have refused to submit to 
their share ef its obligations ip. 4, col. 2,] 

Whege a tarwad which took a lease refuses to 
take 2 renewal a it and the renewal is taken by 
the juinor members alone, it cannot dhure for the 
tarwad’s benefit, A presumption may, howevfr, 
arise, if there is pothing more, in favour of the co- 
` lessees, but where the facts. are ascertained or 
ascertainable, tbe presumption can have no opera. 
tion [p. 5, col. 1.] l 
. Second appeal against a deeree of the Dis- 
triot Court, "outh Malabar, in Appeal Suit 
No, 613 of 1917, preferred against a deoree 
o£ the Ccurt of the District Munsif, Walluva- 
nad, in Original Suit No. 147 of 1916, 

This seeond appeal same on for hearing 
on the 4th April 1919, 

Messrs, O. Madhatan Nair and K. Kulit 
krishna, for the Appellants, 

. The Hon'ble Mr. T. Ramachandra Atyar and 


Mr, A. écvarama Meron, for the Respondents. 


JUDGMENT. 

Ortpxufp, J.—(4pril 4, 1919).— Tbree 
points have been raised ‘jn this appeal. 

Firstly, objestion is taken to the lower 
Appellate Court's deeisión as to the claims 
for the improvemente, "We tbink that the 
questicn raised is one of fast and, therefore, 
eannot interfere on this point, 

Sesondly, itisargued that we should apply 
the prineiple involved in Palmer v. Young (1) 

hat a renewal of a lesze taken by one joint 
onte enures for the benefit of the otbere. 
This would, vo doubt, justify Nos. land 2 de. 
fendante’ refusal to surrender possession to 
‘plaintiffs. For all were, as members of the 
"Tarwad, of whioh first defendant was korna- 
‘van, joint lessees under tho* former lease, 
But. tbe. judgmert in Palmer v. Young (1) is 
limited to the shortest possible expression of 
the Ocurt’s eorelosion and hardly any of the 
eireumetanecs of tEe.ease.are stated; and it 
ir, tterefore, imporsible'to treat it as deoisivo 
authority for a gendial prirciple. 

The third argunient relied cn is in fast 
based on- tbe same principle, though in a 
‘restrieted and more seceptable form. It is 

(1) (3684) 1 Vern. 277; 23 E. R, 468, 
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that plaintiffe, the junior members of the 
Tarwad, must’ be presumed to have: taken 
their demise, a Melobartb, jointly with and 
on behalf of frst and sesond defendants and 
other members’ of the Tarward. This, is 
intelligible ; for it rests on the position ofi all, 
nof as joing terantr; but as members of 
the Tarwad. Plaintiff-,no dpubt, say that 
they «an rebut this presumption by proving 
inier olia that, ‘as they have alleged in the 
plainf, firat defendant on behalf of the Tarwad. 
refused to take a renewal The lower 
Appellate Court did not consider this, 
because it regarded the important aspect of 
the matter as defendants’ possible elaim to 
sontribatior, not, what was immediately 
material, their right to retain possession 
jointly with plaintiffs, It erred in doing so 
and we must, therefore, eall on it to submit 8 
finding on the third lasne framed by the 
District Mungif; Fresh evidenee may be 
taken. Finding due one month after the 
re opening of the Court. Seven days for 
objeations. i ; 
Sesusciat Aiyar, J,—(Agril 4, 1919).— 
Me. Madhavan Nair’s extreme sontention 
is that if two; persons had once obtained 
a lease of property and on the termi- 
ove of 
them alone takes a lease for a further 
period in his own name, the sesond lease 
enures for tha benefit of the original ao lessee 
as well, Į do not think this proposition is 
su»portíed by authcrity. Tas oasa ot Falmer 
va Young (1) eontains no disoussion cf the 
prineiple on whieh the eonolusion is based. 
Freeman in bis book on Oo tenagsy referring 
to this and other oases states the law thus: 
The parties ip possession under a lease are 
jointly entitled to participate jn the benefits 
of a renewal. Before eifherSan take and hold 
a leaee tc himself alone, his ao-tenants must 
have deolined their portion- of its benefits, 
or hage refused to submit to their share of 
its obligations. But if two or*more hold 
land by virtue of a contract to purchase, and 
ons of them refuses to sontribute his‘ ratio 
cf tbe amount unpaid, aud for want of sugh 
payment, the oontraet is foifeited, he who 
wis willing to pay his share may take a new 
eonfrast for the whole land for his own benefit, 
No trust arises in favour of him who has thus 
 uneonseientiously and inequitably refused 
to pay his proportion of the porshase-money 
and has thereby compelled the other to make 
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the best bargain he aould” [ &s3ept this as a 
sorreai exposition of the law on the aubjecat. 
The fasts found in tha ease are that the 
Tarwad refused to take a renewal. Oon- 
sequently, the renewal lease-did not enure 
for its benefit, No doubt a, presumption 
may arise, if there is nothing more, in favour 
of tha eo.lesseo; but where the fasts are 
ascertained or assertainable, the presumption 
ean have no operation. As ragards Feathers 
stoniaugh vw. Feawck (2) ib prosesds 
on the prineiple that one partner einnot 
obtain a sesret advantage to himself to the 
detriment of the interest of hia ao. partner, 
There is no euch ease hera, Sastion 92 of the 
Trusts Aot, whioh the learned Counsel relied 
on, pre-aupposes the existenes of a number of 
eonditions whieh ware not pleaded or found 
in this ease. 1 am, therefore, of opinion that 
the abstract proposition of law eas stated by 
Mr. Madbavan Nair is not supported by 
prinaiple or authority and should not be 
aesepted. At the same time, [am slear that 
the Distriet Judge's view that the ples of 
the defendants that the Meleharth was taken 
for the bsnefit of the Tarwad has no relevansy 
exeept ina suit for sontribation, is wrong. 


If the plaintiffs took the Meleharth for the: 


benefit of the Tarwad, they sannot ask the 
other members of the Tarwad ‘to vasate the 
property an l to put tham in sole possession 
of the demised premises, There must be a 
finding on the question. I agree with my 
learned brother.that there is nothing wrong 
legally in the finding regarding improve. 
menis on Item No, 2. 

In eomplianee with the order contained in 
the above judgment, the Distrist Judge of 
South Malabar submitted the following 

FINDING.—I have been asked.to submit 
my finding on thé following ismue:—"ís the 
melkanoin obtained by the plaintiffs walid, 


and if it ên valid, have they no exolusive 


right over ib?” 

2. Before going into the evidense it is 
desirable.to sonsider the nature and extent 
ofthe presumptions that .ariss in a ease of 
this sort. In the order of remand Mr. 
Juatise Oldfield  aesepis -the view that 
plaintiffs as junior members of the Tarwad 
musi ba presumed to have taken their demise, 
a Molsharth, jointly with and on bahal! of Srat 
and sesond defendants and other menbers-of 

\2) (1810) 17 Vea. Tur, 288; 11 R. R, 17; 34 E, R. 115 
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the Tarwad," ani saya tbat plaintiffs may, 
if thay aan, rebut this présumption by prov. 
ing inter alta that first defendant on behalf 
of the Tarwad refused to take a renewal. Ia 
other words, there is a presumption in favour 
of the Tarwad whieh may be rebutted in vari- 
ous ways, Mr. Justiee Soshagiri Aiyar holds 
that so-tenants are entitled to the benefits 
of a renewal and that before a single eo- 
tenant ean take and hold a lease fo himself 
alone, his eo-tenants must have déblined 
their portich of the banefits or* have refused 
to submit to their share of its obligations 
and observes that “the faste found in the 
6336 are that the Tarwad refused to take a 
renewal" I think it my duty to say, and I 
say it with the greatest difidenss and utmost 
reapest, that thia is one of the fasta on whieh 
there has been no definite finding, The 
Distrist Munsif found inthe sonnested ease, 
Original Sait No. 368 of 1916, that éhere was 
a specifie eontraet by the jenmi to renew the 
demise in favoar of the karnavan on behalf of 
ths Tarwad and gave a deeree for spasifie par- 
formanse; ia appaal, however, my prédeseasor 
reversed this desrea on the ground that thera 
was not suffistent reliable evidense t3 prova 


‘the spesific sontraet on whish the suit wag 


based, He, ho sever, observed that" “ Thare 
may have been a talk about a renewal and it 
may have been more in aseord with the iosal 
sentiment that a renewal should ba given 
to tha defendant.” Probably the word 
de'endant here is a mistake for the word 
plaintiff, -In any sase Lam of optnion that 
refusal to take a re@ewaland a eoübrast to 
renew are quite different things and evidans3 
whieh is insuffipiens to Drov8 a apasifis «on. 
trast may be quite saffisient to prova fhaft 
thare waia willingness to renew ; a refaial 
to renew must be provad and eannot ba 
presumad ; and in ths 0430 of an anaisnt demise 
a refasal to renew is most improbable and 
would require very good evidenes indeed to 
prova it, I would in these sireumatanseas 
eonsider myself free to treat the point as 
open, viz, whether the Tarwad refused to 
take a renewal Me. Jastiaa Seshagiri Aiyar 
finally observes that * 1f the plaintiffs took 
the Melenarth for tbe bafefit of tha.l'arwad, 
they sannot askethe other membara of the 
Tar wad tovasate the property” and thas "there 
must ba a fling on the question.” These 
observations are relied upon by Mr. A V, 
Govinda Menon who appeard for the plaintiffs 
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as authority for laying the burden of "proof 


on the defendants, and he argues that the: 


defendants must prove that the plaintiffs 
took the Melebarth for the benefit of the 
Tarwad,: Ido not interpret these observa- 
ons. in this light, besause in my opinion they 
simply state the question on whioh a finding 
is required and do not refer to the question of 
onus of proof at all. The general prinsiple is 
laid down.in Mart Fests! Ohuthu Nair v, Mart 
VecitleM ulamparal Sekharam Noir (3) that the 
rule of Hindu Liiw that if nothing appears in 
the ease exoeptthat a member of a joint family 
is in possession, of property, the burden of 
proving gelf acquisition lies on such person, 
applies to property in the possession of An 
Anandravan of a Malabar Tarwad; the pre- 
sumption is strengthened by proof of the 
Anandravan's possession of Tarwad funds, 
Though a somewhat different note was sound- 

ed iu Govinda Paxikker v. Nant (4) and Thim- 
makka v. t arameshrt (5), tbe latest ruling in 
Dharnu Sheii v. Deamma (6) seems to 
indieate a return to the earlier desisions. I 
think I would not be far wrong in saying 
that though in fhe absenee of proof that the 
junior member ofa Tarwad waa in possession 


of Tarwad funde, the presumption in favour: . 


of the Tanwad would be of the most attenuate 
ed aharaeter, nevertheless the onus lies on the 
junior member to show that he either had 


separate funds or that tLe property was pur- - 


ehased out of separate funds. The praetieal 
rule for guidanee is no doubt whet Govinda 
Panikker v. Noni (4) lays down, vëz., "the right 
way to approash the 6956, is to look at all the 
fasts and the sireumstanees of the particular 
ease and to raisethe presumption assording- 
by.’ In short the onus of proof in these eases 
is notinstable but in unstable equilibrium: it 
shifts and. changes from one side to the other 
and back again by foree*ot this fast or oir- 
eumstanae or the other; ` 


. 8. 1 shall now proseed to: “deal with the 
evidenee, ' 
* ^ " m " » * 
[The evidence having been diseussed, tbe 
following finding waa neeorded —] oc 


(8) 5 Ind. Cas, 148; €3 M. 260; 20 M. L. J. 86; 7 
M. L. T. 882. 

(4) 21 Ind, Cas. 211; 36 M, 394, 

NU Ind. Cas, 145; (1910; M. W. N. 297; 8 M. L. 


T. 162. : 
8 TN E 


(1991, 


6, No spesial agrumené has been addressed 
to me regarding the. validity of the mel. 
kanom, it is valid in the sense that the ;enmt 
who granted it eould validly grant it. , Its 
validity is not affeeted by any eonsideration 
regarding the real.benefieiary under it. I, 
therefore, find that the melkanom is valid and 
that the plaintiffs have no exfelusive right to 
it and that it must be sonsidered to have been 
taken for the benefit of plaintiffs’ Tarwad. ` 





ka 


This sesond appeal soming on for final 
hearing after the return of the finding of 
the lower Appellate Court upon the said issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT.—There is no question of 
law, We aesept the finding and allow the 
second appeal, dismissing the suit with sosts 
thronghont, ` 

M.Q rp, © 

Appeal allowed, 


PATNA HIGH COURT, 
APPRAL FROM ApPeitate Daogzex N 0.9 
cF 1920. 
Joly 21, 1921, R 
Present Mes Justise Ross, 
“Babu AUDH BIHARI LAL —PrAIATIFE— 
APPELLANT 
cereus = í 
Ma. KESRI PRASAD SINGH AND OTHERS—' 
| FFSNDarTe— RE PONDENTS, ' 
Specific Relief Act (I of 1877),e3. 42 Election — 
—Buit to declare Municipal" Elecfion sagalid, maintain. 
ability of —Relie!, whether equitable or legal—Mumi- . 
cipal Election Rules, District Magistrate's decision 
ander, how jar final ~Juriediction of Civil Courts— 
Disqudlification, question of Qualified voter's name 
removed from Electoral Roll—Fraud—Gfoas Regens 


: — Restoration of name— Limitation, 


The relief to have & Municipal Eleotion declared 
invalid is not a mere equitable relief, which & 
Court may grant or refuse at its discretion, but is 
a ‘relief to enforce a legal right and if the case is 
proved, the Court is bound to pass a decree in 
favdur of the person seeking the relief, f». 7, col. 1.] 


" A suit to declare a Municipal Election invalid is 
maintainable [p 7, cola ! & 2.) 
Subhapat Singh v. Abdul Gaffur, 24 C. 107; 12 Ind, 
Deo. (8.,8.) iis relied upon, — , | 5 
E 
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The effect of rule 40. Behar Vunicipal Election Rules), 
empowering a District Magistrate to decide all dis- 
putes arising under the Election Rules, isthat his deci- 
sion as-to the validity of the nomination of a candidate 
is fiual, but’ the question whether the candidate is 
disqualified from election is a separate questiun and 
is open to the decision ofa Civil Court, |p 7, col. z.3 


If the name of $ person, who is qualified 
as & voter, is entered in the original register of voters 
but disappears or is removed subsequently .by 
fraud .or gross negligence, it should be treated as 
still on the Electoral Roll and there can be no 
question of limitation if the District Magistrate 
restores it to the Roll any time before the election, 
Lp. 7, col. 2; p. 8, col, 1.] "E 

Appeal from a desision of the Distriat 
Judge, Arrah (Shahabad). 
Messrs. S. N. Dutt and Harihar Prasad 

Sinha, for the Appellant. 

. Messrs, E, F. Jayoswal and Sambhu Saran, 
for the Respondents. 


, JUDGMENT ,—This is an appeal by the 
plaintiff in a suit to deslare a Municipal 
Elestion in Arrab invalid, and that the 
plaintiff was duly and validly elested a 
Municipal Commissioner, The Munsif deereed 
the snif, but the Distrist Judge dismissed it 
bn appeal. . " 

. Iaball first deal with eertain ‘preliminary 
points that were raised in the argument. It 
was eontended in the first plase on behalf of 
the respondent that inasmuch as the election 
was held on the 27th May 1918 and under 
sestion 21 of the Bengal’ Munisipal ‘Act, 
1884, the term of appointment of a Munieipal 
Commissioner is limited to three years, the 
Oourt will not pass a deeree whieh ean have 
no effeot, as the term of the appointment has 
already some to an end. The appellant 
relies on seation 26 of the Aet, whieh extends 
the period of threeeyears until the data of the 
first meeting gf the new Commissioners. 
This, however, does not affest the substantive 
ferm of: the appointment: but the plaintiff 
does not seek a mere équitable relief whieh 
the Oourt may at its diseretion grant or 
withhold. He seeks to enforee a legal right 
to have the elestion declared invalid and 
if his ease is proved, he must get a 
deeree. l 


' The sesond objection raised on behalf of 
the respondent wag that the snit is not” 
maintainable besause seetion 42 of the 
Speeifis Relief Aet does not apply to the 
reliefs claimed, But the snit is elearly 


maintainable as &.snit to deelare an eleetion 


. * 
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invalid. This is the eifeet of the desision in 
Sabhapat singh v. Abdul Gofur (1). So far 
as the plain: ff slaims to be deslared validly 
elested as a Munioipal Commissioner, I think 
the ‘suit must fail. [t is said that the defend- 
ant was disqualified from eleetion. It is not 
said that his disqualifieation was known to thé 
voters and consequently it sannol be said 
that the votes given to him were thrown 
away, and the plaintiff sannot be constdered 
to have been eleated unless these votes must 
be considered te have been thrown*away. If 
the eldstion is deslared invalid, the eleetion 
of the plaintiff should not be validated, as was 
held in Sabhapat Singh's case (1). ] 
The third objestion raised on beHhif of the 
respondent is that rule 40 of the rifles 
framed by the Loeal Government under 
sestion 15 of the Aet bara the suit. That 
rule provides that all dispntes arising under 
the rules shall be desided by the Magisfrate 
and that his desision shall be final. The 
effest of this rule only i» that the desision 
of the Distriet Magiatrate that the defendant 
was validly nominated is final; : but the 
question whether he was disqualified from 
elestion-is a separdte question and open to the 
desiszion of the Civil Court, 


I now turn to the merita of the ease. ° The 
plaintiff's sase is that the defendant, before 
he was eligible for elestion as a Munisipal 
Commissioner, must be nominated and that he 
eould only be nominated if his name was on 
fhe Electoral Holl, and that in fast his name 
was not on the Elee:ocal Rolland when it was 
restored to the Roll by thé Distriet Magistrate, 
any applieation in that béhalf was already 
out of time, Consequently, it was argued 
that the whole eleetion, ro far as 
defendant is sonserned, was illegal. and 
void. : 

The fasts are that the name of the 
defendant was originally on the register of 
voters, It disappeared from the register, 
No one knows or says how, or whan, or why, 

The defendant was ignorant of the fast 
and there. was a suspielous entry in the list 
of names removed from the Roll. No 

‘attempt is made to shdw, nor is if even 
suggested, that there was any? ground for the 
removal of the name. It is not denied that 
the defendant is qualifed under the Aet to 
be a voter. The inference from.these fasts ja 


»-@) 24 C. 107; 12 Ind, Deo. (N. 8.) 736, 
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that ‘the name was removed by frand or by 
grong. negligensé whieh would be evidenee 
of fraud. The limitation of time imposed 
by the rules is for dealing with objeations 
against the deésision of the revising 
authorities "whieh some .before the Distriat 
Magistrate. It has no applisation to the 
fasts of this ease. The District Magistrate, 
in my Opinion, not only had the right but 
was woder the duty to treat the name of 
thee defendant as: being still on the Roll, and 
this is précisely what hes did. In my 
opinion there was no defect if the 
defendant’, election, nor was he diequalified 
from eleotion. 


The appeal is cence with eosís. 
Appeal dismissed. 


Pod 





MADRAS HIGH. COURT. 
Srconp Omin Arrear N 0. 550 or 1920. 
January 27, 19.1 
Present: — Mr, Justice "RM Asse i 
*. + ‘and Mr. Justice Napier. 
Fri Sr: Sri VARADARAJA SOORU HARIS 
OHENDANA DEO BAHADUR, 
.ZAMINDAR OF TARLA-—PLAINTIFF— 
ds APPELLANT 
versus i e 


KANDA BARIKIVA DU—Derexpasr— 


ResfospENT. . 
-Madras Estates Land Act (I.of 1908), ss. 77, 189-— 
Suit for rent—S8mall Cause Court, jurisdiction of—— 
eService inam land, conversion of, into jeroyati land. 


A suit for rent between a landholder and a raiyat 
falling under the Madras Estates Land Act is not 
of a nature cognisable by Small Cause Courts [p. 9, 
col. 1; p. 10, col. 2.] 

'Soundaram Ayyar v. Sennia Naicken, 28 M. 647 at P- 
557; 10 M. L. J, 829; 8 Ind Deo’ (N. s.) 785 and Musa 
Miya Saheb -v. Bayad Gulam Husein Mahamad, 
7 B. 100; 4 Ind. Deo. (N. 8? 67, referred to. 


If both ihe grantor and grantee of & service 
inam land agree that the service should censo from & 
certain date and that the land should thereby cease " 
to be held for the performance of euch Service, no 
formal steps are necessary tg convert it into jeroyati 
land.- Under the Estates Land Act, the presumptiqa 
is that all land is jeroyati land and once the land 
ceases to be .service imam land, if resumes its 
eharacter of ordinary geroyatt land without an 
formal ceremonies being gone through, [p. 9, col, 21 
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. Sasond -appeal -against -a dasres -of : the 
Distriet Court, Ganijam at Barhampors, in 
Appeal Sait No. 388 of 1318, preferred 
against a desrea of the Snits :Deoaty. 
Qollestor of Chiesoole, in -Suit No. '820 -of 
1916. N . 
. Messrs. S. Varadacharidr and K. Salyanara. 
yanamurth?, for the Appellant. 

Mr. .B. Jagannadha Dose, for the Respond. 
ent, 


JUDGMENT; 

SADASIVA Aryar, J.—A preliminary objastion 
has been raised in this ease, namely, that no 
geaond appeal lies having regard to sestion 
102 of-the Civil Prosaedure Code, - To under- 
stand this objeetion, I shall state the mate. 
rial facts. The plaintiff, who is the appellant 


before us, is the proprietor of Tarla Estate . 


and a landhpolder under the ‘Madras Estates 
Land Ast. The defendant is the landholder of 
about 2aores of wet land ealled “Kheta Jaroyati 
Kotwal land” in some plase in some.of the 
Exhibits A and B Series but it is treated as 
jeroyait or ordinary ryott land in fixing and 
shargiug assessment thereon. That it has 
been treated as ordinary ieroyate land from 
about 1903 by both the Zemindar and by 
the defendant’s father, who was then a tenant, - 
eannot be:denied. The proprietor seems to 
have made a reference to the land as “Kheta 
Kotwal,” that is, as once having been held 
On servies tenure with some objest whieh 
it is not nesessary to find out definitely for 
the purpose of this ease. As I said, the fast 
that the land had been eonverted into 
ryott land with the eonsent and knowledge 
of both the landlord and tenant sannot, in my . 
opinion, be. disputed on the evidenes. 
present ruit was brevgbt by the plaintiff for 
fhe resovery of arrears of refit for four Baslis 
preseding the institutión of the suit. ' The 
defense was that tbe land sontinued to be 


serviee Inam and that no rept was payable. ` 


The preliminary objestion is to the effect ` 
that as this soit for rent is, inthe words of 
sestion 102, Civil Prosedure Code, a suit of 
the nature sognizable by a Court of Small’ 
Oauses, and as the amount or value of 
the subject-matter is less than Rs. 500, no 
second appeal lies, though the suit was insti- 
tated in the Revenue Oourt and though 
by seation 189 (Madras Hetates Land Aat), 
suits for rent brought by landholders under 
= Land Aet against. their tenants are 


e * 
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expressly exeluded from the jurisdietion of 
Civil Courts (whieh expression  ineludes 
Smail Cause Courts and Civil Courts 
exereisipg Small Oause Jurisdiction). To 
find ‘opt whether a suit for rent between a 
landlord: and a ryot falling under the Madras 
Estates - Land Ast igor is not ofa nature 
sognizable by the Small Cause Courts Aot 
we have to consider the provisions of the 
Provineia] Small Cause Courts Ast, IX of 
1887. Sseetion 15 of that Aet is as follows:— 

(1) A Oonrt of Small Causes shall not 
take eognizanee of the suits spesified in the 
Seeond Schedule as suits exsepted from the 
cognizanse of a Court of Small Canses. 

(2) Subjeot to the exeeptions spesified in 
that Sehedule and to the provisions of any 
enastment for the ‘time being in forse, all 
suits -of a sivil nature of whieh the value 
does not exeeed Rs. 500 shall be sognizable 
by a Court of Small Caunes. 

(3) Subject as aforesaid, the Looal Govern 
ment may, by order in writing. direst that 
all suits of a sivil nature of whieh the value 
does not exeeed Rs. 1,000 shall be angnizable 
by a Court of Small Causes mentioned in.the 
order. 


Clause 2 of aeetion 15 is the important clanse | 


in that sestion, and, in my opinion, it shows 
that where any of the exeeptions speeified in 
the Sehedule to the Ast or any provision. of 
any other enastment for the time being in foree 
exeludes. the subjest-matter of a suit from 
the sognizanee of the Court of Small Causes, 
then a suit relating to that aubjeat-matter 
ia not one of a nature sognizible by tke 
Small Cause’ Court witbin the meaning of 
seetion 102 of the Civil Procedure Code. 
Now if we turn to Sshedule II of the Small 
Oanse Courts Aet, clause 8 and slause 44 of 


^. that Sehedulé clearly exoelude a suit of which 


the subjest matter is rent due toa landlord 
under the Estates Land Aat by his ‘tenant 
from the gategory of suits of a naturt sog. 
nizable by tbe Small Cause Courts. "The 
Observations of the learned Chief Justice and 
of the majority cf the other Judges in the 
Fal Beneh desision in Soundaram Agar 
v. Sennta Natc!en (1), in my opinion, euppprt 
the-above interpretation of sestion 102, Civil 
Proeedüre Code. I might add that this 


. 


(1) 23 M "AT at p. 557; 10 M. L, J, 829; 8 Ind. 
Dec (N. Be, 189. . 
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preliminary objestion, whieh might have 
been similarly ‘taken in the very numerous 
eases whish have eome before this Oourt on 
sesond appeal under the Estates Land Ast 
passsed, 12 years ago, seems either not to 
have been so taken at all or not seriously 
pressed, even if taken in any of those numer- 
OUS CASEN, 
preliminary objeetion. 

Coming to the merits, the learned Dis- 
triot Judge has reversed the Deputy , Col. 
lestor’s desision on very - . ynsatisfactory 
grounds. The only plausible reason for 
arriving at the sonelasion that the land 
continued to be .service Iram, notwith- 
standing that both parties treatel it as 
baving been resumed by the landholder 
and granted baok as jeroyait land, is that, 
although the servise may have oeased, no 
formal steps had been taken for its conversion 
into jeroyati land. I think that if both 
the grantor and the grantee agrétd that 
the serviee should cease from a eertain 
date and that the land should thereby cease 
to be held for the performanes of sush 
servises, no formal’ steps’ (whatever they may 
mean) are nesgssary to eonvert it into ordi- 
nary jeroyat land. Under the Estates Land 
Ast, tbe presumption is -that all land 
is ‘eroy:tt land and onse the land csases 
to be service Inam land, it resumes its 
oharaster of ordinary jeroyat?.land without any 
"formal" ceremonies being gone through. 

Relianss was plased upon a decision in 
Musa Miya Saheb v. Soyad ` Gulam Husein 
Mahamad (2) in support of the argument 
that a suit for rent 18 a suit of a nature 
aogn'zable by the Small Cause Courta Aet. 
It must be remembered, however, that that 
decision ia a deasision of 183z, when "Aot 
X[ of 1865 wasthe Small Oauee Court Aot 
in forse, As pointed out by Arnold White, 
O. J, in his desision in the Fall 
Banah saso in Soundaram Ayyar v, &enniü 
Natcken (1), the Sohedule of the later 
Aet of 1887 is the sonverse of that of 
Ast XI of 1865. Under the Ast cf 
1865, the Court of the Smali Causes is givon 
jurisdiotion over eertain specified claims, 
whereas under ‘the “Act, of 1887, the Court 
has jurisdietion ever every suit falling within 
certain deseriptions and within a sertain 
peeuniary limit, unless that suit is expressly 


(2) 7 B. 100; 4 Ind. Dec. (N. 8.) 67. 


I would, ‘therefore, -ovarrule the 
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' exeluded from the sognizanee of the Small 


Cause Court by the Sehedule or by other 
enaetment. Henee there might be one answer 
to the question whether a partieulr suit is 
eognizable by a Sma]l Canse Court, when that 
question is eonsidered with reforenea to the 
provisions of Aet XI of 1865. The very same 
question whether that suit is sognizable by 
the Court of Small Causes might permit of 
quite a differant answer when it is considere 

with reference to the provisions of Aat LX 
of 1887. Under gestion 6 of Act XI of 1865 
all elaims fof money due on s Bond or other 
eontrast or for rent, or for personal pro- 

perty are cognizable by Courts of Small 
Causes, exeept slaims whieh msy then be 
brought before a Revenue Offioer and so on. 
Thus, "the subjeot- matter of suits for rent had 
been treated as a elass as falling within the 
category of .the wubjest.matter of suits 
cognizable by a Court of Small Causes and 
henee salong as that Ast of 1265 was in 
foree, the expression " suits of the natnre 
eognizable by a Small Cause Court" would 
inelude-snits for rent, but as I said, the 
Bsheme of the Aet of 1887 is quite different 
and the Sehedule II to that Aet elearly 
exsludes the subjeet«matter of'a suit for rent 
due by a tenant to a landlord under the 
Estates Itand Ast from the .subjest-matter 
of snits whish are of a nature sognizable by 
Small Cause Courts. 


I would, therefore, allow :the.appeal and 
restore the deeree of the first Court with 
sosts of the plaintiff here and:in the lower 
Appellate Court. 


NaplER, J.—1 agree and only wish to add 
a few words on the preliminary point taken, 
és we are informed there is no reported oase in 
whish this point bas been desided. That thia 
objestion has at all events rarely bsen taken is 
obvious from the fast that this Court has 
for the last ten years been cesupied in giving 
deeisions on the eonatrustion and meaning of 


. the word rent in eases whieh, if this objeation 


prevailed, sould not have some to this-Oourt. 
16 is, therefore, nesessary that there should 
be a definite ruling on the point so that the 
question. may be set at ræst. In my opinion 
the ruling of the Fal? Beneh in Soundaram 
Ayyar v. Sennta Notcken (1) disposes of the 
matter, There the Court had to sonsider the 
méaning of section 586 of the old Code, Aet 
RLV of 1882, eorresponding to sestion 102 
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of the present Code. The Cheif Justiee stated 
as follows on the meaning of these words: 
“The objest of this gestion, as it seems to 
me, is‘to take away the right of., seeond 
or spesial appeal where the . valu’; of 
the anbjeot-matter of the original suit does 
not exseed Hs. 500 in the ease ofall shits 
whish as regards their subfest-matter would, 
be within the jarisdistion of Oourts of Small 
Causes but whish are outside that jurisdio. 
tion by reason of the amount slaimed being 
beyond the pesuniary limit of the Small Cause 
Jurisdistion." In another part of -hig judg- 
ment, the Lord Ohief Justiss says: "ft seems 
to me that seetion 586 of the Code applies 
to oases whish as regards snbjest-matter 
would be within, but by reason of the amount 
claimed are without, the jurisdietion of 
a Court of Small Oauses. ..,... 
KESE The words: ‘any suit of. the 
nature cogn *able! aa used in seetion 586 of 
the Code may be paraphrased thus: — Any 
suit relating to a subjeet-matter over whish 
a Court of Smali Oauses would have jurisdio- 
tion if the slaim were within the pesuni- 
ary limits of its jurisdistion," Shepherd, J., 
says: ‘if it is found that a suit for rent sould 
legally be tried by a Small COause Court, 
is a small eause and, therefore, 
a sesond appeal is preoluded, ”  Subramania 
Aiyar, J., Bays: ‘it is, therefore, as urged by 
Sir V. Bashyam Aiyangar on behalf of the 
appellantes, almost certain that the .words 
'any suit of the nature sognizable .in Courts 
of Small Canses’ in seetion 586 were intended 
to comprise suits whieh. are eognizable 
by any Court of Small Oauses by virtue of 
the provisions of the Small Oause Qourts Aot 
itself, but. not suits whieh -may beeome 
cognizable by Small Cause *Courts under 
spesial sireumsianees only." e Benson and 
Davies, JJ., agreed with the learned Ohief 
Justice. Taking the language of the learn- 
ed Chief Justiee, the important, words are 
"suits whieh as regards their subjest- mat- 
ter would be within the juriadietion of 
Courts of Small Causes;" and we have to 
ascertain whether a suit sueh as thig would 
be within the jurisdietion of the Oourt of 
Small Causes in any eireumstaneo whatever. 
The, Provineial] Small Cause Oonurts Ast 
of 1887 contains this provision. Seetion 15 
(2): "Subjeot to the Exeeptions specified in 
the Seeond Sehedule and to tha provisions 
of any enactment for the time being in foree, 
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all suits of a civil nature of whieb the value 
does not exeeed five hundred rupses shall be 
eognizable by a Court of Small Causes.” Sab- 
section 3 says: "Subjeat as aforesaid, the Losal 
Government may, by order in writing, direst 
that all suits of a civil natureof whish 
the value does not execed one thcusand 
rupees shall be eogmizable by. a Oourt of 
Small Causes” We have, therefore, to see 
with regard to the first of _ these two sub- 
sestions whether. there is any exeeption 
spesified in the Sehedule and any provision 
of any enastment for the time being in 
forse, whish prevents these suits which are 
otherwise of a civil nature from being 
sognizable by Courts of Small Causes; and 
with regard to the seaond sub-seetion whether 
it would be possible for the Loeal Govern- 
ment, by order in writing, to direst that 
suits sueh as these, the value of whish 
does not exseed rupees one thousands should 
be eognizable by Oourts of Small Causes. 

I wil first deal with the exeeption based 
on the Sehedule of the . Aat. The Sehedule 


. provides under Artiele 8 that a anit for 


the resovery of rent, other than house rent 
unless the Judge of the Court of Small 
Causes has been expressly invested by the loea] 
authority to exercise jurisdietiop, is exsept. 
ed. Therefore, unless there has been a 
spesial investment, sueh a suit would not 
be eognizable, But with regard to sub- 
sestion 3 there is this provision, that 
the Losal Government may by order in writ- 
ing direst, and we have, therefore, to find 
if the Loss! Government did. so direst, and 
whether there is any other provision in 
the 5eeond Sshedule whieh would . prevent 
sueh a direetion having effeet. This provi 
sion is to be found, in Artiele 44, "a suit 
the sognizance wheredf by a Court of Small 
Oadses is barred by any enaotment for the 
time being in forse," so. thaf even with re- 
gard to the exeeptions specified in the Sobg- 
dule, there is thfs Artiele 44 whioh im & som- 
plete tar to the juviadiation either aeseruing 
by virtre of section 15 (2) or being made 
applicable by virtue of :seetion 15 (3), 


Then we have to turn to the language of. 


the Madras Esates Land Ast. Thesuit is one 
under seotion 77 of the Madras Estate 
Land Aot to recover arrears of rent, and 
the language is ‘at any time after an arrear 
of rent has besoms due the landholder may 
r stitute a cuit before the Qolleetor for the re- 


* 


. 
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sovery of the ürrear," Then seation 189 provide 
that “A Colleetor or other Revenue Offiser 
specially authorised under this Aét shall hear 
and determine as a Revenue Court all suits and 
applieations of the nature spesified in parts A 
and B of the Sshedole and no OCiyil Conrt in 
the exereise of its original jurisdietion shall 
take eognizanee of any dispute or matter in 
respect of which sush suits or applioaticns 
‘might be brought or made,” and the Sehedule, 
part A, serial No. 8, whieh has reference to 
section 77 says “By landholder to resover 
arrears of rent."* Therefore, both finder the 
specifió language of the Madras Estates Land 
Ast, which is definite on the point a» exeluding 
the jurisdistion of ‘all Civil ^ Comrta, 
and on the true eonseption of seetion 15 
of the Provineial Small Cause Courts 
Act, it is elear that a Small Cause Court 
san have no jurisdietion over a suit 
for rent uncer the Madras Estates Land 
Aet, and, therefore, it is not, withirm the 
meaning of sestion 102, a tuit of the nature 
eognizable by a Court of Small Causes, It 
follows, therefore, that this suit is excepted 
from the language of the Chief Justise in the 
sase above referred to, namely, in the ease 
ofall suits which, as regards the subjeet- 
matter, would be within the jurisdietion of 
Courts of Small Causes, and the eonténtion 
of the respondente is negatived by that ruling, 
M, €, P. 
Appeal allowed, 


, CALCUTTA HIGH COURT. 
Oii Rows No. 4 or 1921; 
Maroh 19, 1921. 
1 resent :—Justioe Sir N. k. Obatterjea, Kr 
: and Mr. Justiee Newbould. ? 
{KRISHNA KUMAR GHUSE— Droker- 
Horprk— PETITIONER 


tersus 
MAKHANLAL BANERJHE 1x» ornens— 
P z Oprositr Panty, 
ivil Procedure Odtle (Act V of 1908). ` 
waecution of decree—Application tn iwo hit a Pin 


realised by superior Court—Kateable distributi 
Prior attachment, effest of. astribution — 
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A held two decrees against D, obtained on 
different dates, and in both cases had attached 
the goods of. the jadgment-debtor before ! judgment. 
B hold & decree against D, and had also attached 
his goods before judgment, but this attachment was 
inter in date to one of A's attachments but earlier in 
-date to'the other. “All the three decrees were passed 
by the Court of Small Causes at Calcutta. 4 
applied to the M unsif at Narainganj for execution 
of his decree, while B' applied to the Sub-Judge at 
Dacca, "by whom the goods were sold. -A applied 
io the Sub-Judgé for rateable distribution, but his 
application avas'disallowed'^. . | l 
e Held; bhat in, respect of the decree in the case in 
which .4’s. attachment was prior in date to B's 
attachment, A Was entitled to reteable distribution, 
Hut was not. so entitled in respect of the other 
decree, [p,14, col. 2.] E 

Rule against an order of the Sub-Judge, 
Sesond €curt, Daeca. 


"FAOTS appear from the judgment. 


Babu Trailokhya Nath Ghose, for tke 
Petitioner.—My applieation for rateable dis 
trihntion has been dismissed on the ground 
that I made no formal applieation ‘for exeeu. 
tion of my desrees inthe Daesa Subordinate 
Judge’s Court, When the sale of the at. 
tashed property whieh was to take plase in 
the Munsif’s Court was stayed by the order 
‘of the Subordinate Judge, made an applisa 
tion to the Subordinate Judge for the transfer 
‘of my execution casas from fhe Munsit’s 
Court, This application fortransfer of the 
'exesution eases from the Munsii’s Court to 
the Court-of the Subordinate Judge was in 
effest an applieation for exesution of my 
desree in the superior Court, My applieation 
for rateable distribution should not have 
been dismissed by rgason of this defeet in the 
form of the applisation for exeeution, As: 
suming for the sake of argument that I was 
enot entitled to rateable distribution under 
gestion 73 of the Code of Civil Prosedure by 
reason of the fest that I made no applieation 
for exesution. to ‘the superior Uourt, -I am en- 
titled to -the relief claimed under the 
provisions of gestion 63 of the Code. Under 
the provisions. of seetion 63 of the Code it 
was the duty'of the superior Court to deter- 
mine-auy ‘slaim-and objestion to the attaeh- 
ment of the-goods. See Olark v. Alexsnder 
(1), Har Bhagat Dag Marwari v. Ananduram, 
Morwart (4). Ynder-sestion 63 of the -Code 
it was the duty of the Subordinate Judge 


- (1) 21 U. ?C0; 10 Ind. Deo. (N. s.) 766. 
(2) 2 C. W. N. 126, 
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‘to sonsider-and determine all the rights of 
the attashing oreditors, whetber tbey had 
applied for exesution ‘or nof. Refers also 
to Bykont Nath shaha v. Rajendra Narain Rat 
(8), Bhugwan Ohunder v. Ohundru Mala Gui: 
(4). Then again, the learned Subordinate 
Judge -has fsiled to eonsider the effeet qf 


the.prior attaebmedt in reapeot of one of my 


desrees. In respest of.this dearee I had got 
thé goods attached long before the attachment 
in respeot cf tbe deeree obtained by the 
opposite party. In respeat of this decree 
at any rate I ought not to get lesa than a 
‘rateable share of the assets merely béeause 
I made no applisation for: exesution to .the' 
superior Court As aprior attaching aredi- 
tor my olaim ought to have been resognised 
by the learned Subordinate Judge to -tha 
extent of-a rateable abave in the assets, even 
though by reason of a teehnioal defest- T 
was noteentitled to.soma in under seetion 73 
of the Code of Civil Proaedare. "Sie ‘the 
observations of Mr. Juatise Ashtonin Ohocka. 
hingum-Ohetly v. Moóthia Oketty (5). 

Babu Gunada-Oharan Sen (with him Babu . 
Prosanta bhushan Gupta), for the ‘Opposite 

arty.— To entitle the  deeree-holder to 
partieipate in tbe assets, the deeree-holler 
elaiming rateable distribution shodld have 
applied for exesution of his deerée. to the 
Court whieh beld the assets realised. In the 
present ease the Court of the Sabordinate 
Judge was the Court whish held the esses. 
The petitioner only made an applieation for 
rateable distribution in the Oourt of the 
Subordinate Judge. This spplieation for 
rateable distribution sould mot. be treated as 
an application ‘for exeoution, Hense the. 
learned Subordirate Judga was perfeotly right 
is disal owing the.elair w for.rateable distri- 
bution. See Ramjash Agarwgla v..Guru Ohdran 
Sen (6). .In this:ease.if has been pointed but 
that a ereditor not entitled to rateable die 
tribution under sestion 73 of the Code of 
Civil Prosedure, by reason of his making no 
application for exeeution to the Court -whieh 
held the assets realised, eannot enjoy the 
same benefit:under .seetion 63 of the Code. 


(8) 12 C. 888; 6 Ind. Deo. (N, s.) 227. 

(4) 20 O. 718; 1 C. L. J. 97; 6 O. W. N, rxvir. 

(^) L. B. R. (1898— 1£00) 161. 

(8) Bind. Cag. 105; 110, L, J. 69; 140, W, N, 
896. ~ 
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Refers to- Gopes Nath v. Achcha Bibee (7). 
Sae also B oy Singh v. Huium Ohana (8), 
Nimban Tulsiram v. Vadsa Venkatt (9), Datta- 
iraya v. Rahimtulla (10) aud Andanapa v. 
Bhimrao (li). The desisions in Bytant Nath 
Shaha-y. Ra endro Narain Rat (3) and Bhugwan 
Ohunder.v. Ohundra Mala Gupta (4) do not 
really support the easq of the petitioner, A 
desree holder is antitled to a share in the 
rateable disiribution only when he has som- 
plied with all the requirements of sestion 73 
of the Code of Civil Procedure. The omission 
to make.an application for exeeution to the 
Court whieh held the assets realised, is a non- 
somplianse with the provisions of that seation. 
The mere fact that the desrec-holder had 
sansed the property to be attashed before 
jidgmént, would not entitle him to share in 
a rateable distribution of the assets realised 
Uy the sale of the property under the attash- 
ment, unless he made an applicatign for 
exesution in the manner provided by Order 
XXI, ru'e Li of the Code of Civil Prosedure, 
Refera to Pallon Shapurit Mistry v, Ed- 
ward Vaughan Jordan (12). . 
“Babu Tratlokhkya Nath Ghose replied, 


- JUDGMENT.—The petitioners in this Rule 
obtained two desrees for money in the Caleutta 
Small Cause Court against the judgment- 
debtora. They attached before judgment 
oertain goods belonging to the judgment- 
delitera i in the eustody of certain "navigation 
companies.  Applieations for exesution of 
the desrees were made in the Naraingunj 
Munsit's Court for realising Rs, 1,449 and 
odd due under the two deorees, and sale. 
proelamation was 188ued ‘fixing the 7th Oato- 
ber 1920 for the sale of the goods. The 
opposite parties had also obtained a dearee 
against the same julgment.debtors in the 
Oalentta Small Oquse Uoutt, and had at- 
tashed the goods before jadenn. Their 
"attaahment was prior to the attashment under 
ore cf the deorees obtained by the petitioners,, 
but subsequent to the attashment under 
their other decree, 

The opposite parties exeouted their desree 
inthe Dasea Sab Judge's Court and got the 


sale fixed for the 7th Oatoberinthe Munsií's 
(T) 7 C. 658; 9 C. L. R. 325; 5 Ind. Dec (N. s.) 
Uc. 
(8) 29 C. 513, 
' (8) 18 B. 683; 8 Ind Deo. (s. 8.) 933, 
( 0) 18 B. 456; 9 Ind. Dec. (N. s., 813. 
(11) 19 B. 539; 10 Ind. Dec. (N. s.) 360, 
(12) 12 B. 409; 6 Ind. Deo, (N, s.) 762, 


Court (in exedution of the petitioners’ deerees) 
stayed. The petitioners thereupon »sked 
the Subordinate Judge to direst the Munsif 
to brli the sale and send the asseta which 
might be realised to the Daosa Court ‘for 
rateable distribution, The applisation waa 
refueed and the Dacca Court isendd proela. 
mation for gale fixing the 23rd Novembar for 
tela, whioh was postponed to the 6th ‘Deeem- 
ber. On the 22nd November the petitioners 
submitted a petition to the Subordinsto Jad ge 
of Daces, in whieh they stated that undero 
the law that Court,had the power taexesuie 
desrees and determire claims, eto., ia sonnes- 
tion therewith, that the goods had been 
attached ucder sestion 63 of the Code and 
that the petitioners were entitled to rateable 
distribution out of the assets, They prayed 
that the exesution easés pending in the 
Nargingunj Munsif’s Oourt might be traos- 
ferred to .Dasoa and that the assets which 
would be realised by thé sale of the goods 
whish had been first attashed by them, might 
be rateably dis'ributed between them and 
(he oppoeite parties. The Subordinate Judge 
thereupon made an order that “cn the 
sale of the moveables ordered in. this sase 
let the. records ef the exeofition cases 
be oalled for rateable distribution as prayed 
for.’ The sale took place in the Dąooa 
Court on the àth and the Sabordinate Jüdge 
by his order, dated the llth Daeoerniber, dis. 
allowed the prayer of the “petitioners for 
rateable distribution. 

The Subordinata Judge ratsa upon the 
oase of Ramjash Agarwala v. Guru Oharan Sen 
(6) in holding that the pajitioners were not 
entitled to rateable distribution’ as no appli- 
gation was made by tham for -exeention in 
the Subordinate Judge's Court, Dases, whioh 
realised the assets as laid down in sestion 73 
of the Civil Prosedure Code. 

Tbe petitioners rely upon the ease of Olark 
v. Alexander (1) and some other eases in 
support of the contention that the superior 
Court oar, under section 285 (sestion 63 of 
the present Code), deal with the question of 
rateable distribution although no applieation 
had been made under seetion 2 5 (seation 73 
af tho present. Code), Thg' ease of Clark v. 
Alecander (1) and the other cases on the 
“point were diseussed in Haminih Agarwala v. 
Guru Oharan Sen (6), and the learned Judges 

observed that they sould not agree with the 
dosision in that ease if it was intovded to 


$ 
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hold that a ereditor who wa3 not entitled to 
rateable distribution under ‘‘sestion 295 
beeause he. did not apply for execution to the 
Court whieh held the assets realised, or 
besànse such appliestion had not‘ bean made 
prior to the realisation of the assets, was yat 
entitled to the same benefit under sestion 
985. The ease of Bhugwan Ohunder v. Chundra 
Mal Mdla Gupta (4) would seem to support 
the view taken in the ease of Olark v, Alezin- 
der (1), On the other hand the view taken in 
ethe ease of Ramjash Agarwala v Guru Oharan 


Sen (6)« is supported by some of the decisions, 


sited in that case.. Iu the case of Ra nprs Agar- 


wala v. Guru Charan Sin (6) the learned ` 


Judges referred -to a desision of the Burma 
Court, n whioh the ease of.Clark v. Alex inler 
(4) was distinguished, on the ground that 
the attachment in the inferior Court had been 
made before the: attachment by.the superior 
Court and it was suggested that ia such a 
ea80, the question migbi perhaps .bs 


the decision “in Olark v. Alezinder (1) may or 
may not be justi&ed on the grounds: suggested, 
nor need we disens3; whether that desision 
may not reqiire re donsideration;; when 
another aae precisely similar to jt-on the 
fasts arises, In. the present oase...... tha 
attashing areditor ‘in tha inferior EHxesution 
Court obtained his attach ment long after 
the attaching ereditor in the supérior Oourt 
had obtained his attaohmsat. This ground 
alone is suffisient to differentiate tne sase 
before us from the desision in  Olbirk v, 
Alexander (1)?! The question is not free from 
diffisulty, but so far as one of the deorass 
of the potitionera is concerned, viz, that 
in whish there was a prior attash ment by 
the petitioners, we thiak, we may adopt 


. the reasoning.of Mr, Juki yo Ashton quoted 


treated as one for determination of an" 
objestion (by the sreditor who had obtained | 


the earlier atlashment. in the 
Court) as to the money deposited in Oourt 
or for the determination of a olaim thereto, 
Mr. Justies’ Ashton of -the Burma Conrt 
put forward the following line cof raasoning 
in gupport. ofhia suggestion: as. “an exaaution 
eredtior who has first got the property 
attashed is not to get less than a rateable 


inferior . 


share of the assets merely bessuse his eiesu-" 


tion proseedings.are not taken in the Court 
whieh :aetually realise the assats and he 
assordiugly makes no -applisation under 
sestion ‘295 before, realisation in ths latter 
Oourt, the Court holding the assets may, 
without transferring . ths prior attashing 
deeree-holder's desrae to itself for exesution 
and without any application baing made befcre 
the realisaticn of the assets, give resoguition 
to tbe above exient of the claim of the prior 


attaehing creditor as a slaim sontemplated by- 


one or other of the aestioos preosdiung sestion 
55, sash for instanes as sestions 279, 23) or 
282, by deciding under restion 235 t» realise 
and hold for the satisfaction of the prior 
attaching ereditor's deoreo, on the propar staps 
being takea for 16°,to be so execatad, 8 ra '8i 
able share of the assets already realised." Tae 
learned;-Jadges in the gass of Eamj isr Agzr- 
wala v. Guru Charan Sen (3) after quoting 
the above passage observed: “Bab wa need not 
expres sany opinion upon the question whether 


above, and hold that they are entitled to rates 
able distribution.. With respest to fhe other 
desree,, in whish the attashment' wag sub. 
sequent to that effected at tha instanae of the 
opposite parties, we think having regard to 
the present’ state-of the. authorities; that we 
should follow the decision in the gase of. Ram. 
jash Agarwala v; Guru Oharan Sen (à), whish 
appears to be the latest decision on the point. 

It is eontended that applisation had bsen, 
made to the Subordinats Judge,‘ Daaoa, by 
the petitionars.for the transfer of the. exe- 
sation oasas from the Maasié’s Court. 
and for rateable distribution and that the 
only defest was that the application was 
not in tha form of an appliaatioa . for exa- 
eution of desree. But no application for 
exsoution was made to that Court, and 
we are unable to hold that the petitioners 
are entitled to rateable distriontion in 
respest of both the desrees. 

The result is thattheorder of the.Osart 
below will ba mo iified, and the petitioners 
will be entitled -to rateable distribation 
only in respeat of the dearee under whigh* 
the goods were attashed prior to, the attash- 
"ment effeastsd at the instanea of tha Opposite 
parties. Bat in making the rate bls dis- 
tribution, any amount paid by the opposite 
parties as freigat and demarrage onarges 
will ba first dedasted fron the  asseta 
realissd ani paid to the opposit3 parsies 
and the balanse rateably distrioatad as 
dirested above, Bası pariy “69 baar itg. 
owa eosts in both Coarts. Lat the rasjeda 
bə sont down without delay. 

Order modified, 
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ALLAHABAD HIGH COURT. 
FULL BENCH. 
Civit Revision No. 147 or 1919. 
January 26, 1221, 
Present; —Mr. Justieo Rafique, Mr. Justice 
Piggott, Mr. Justiee Walsh, Mr. Juatiee 
Ryves and Mr. Justiee Gokul Prasad. 
BUDDHOO LAL enp ANOTHER— DEFENDANTS 
-2-A PPLIOANTS 
. versus 
MEWA RAM-—PzriiNT;FE— ÜPPosiTE Pasty, 
Civil Procedure Code (Act V of 1908), $. 116— 
Revision— Interlocutory order—“Case,” meaning of— 
“Decided,” meaning of. 


Per Piggolt, Hyves and Gokul Prasad, JJ. (Rafique 
and Walsh, JJ., dissenting.)— A. decision of a single 
issue by a Subordinate Court in a suit which is 
still pending in that Court, is nota "case which 
has been decided" within the meaning of section }16 
of the Civil Procedure tode, so as to give the 
High Court jurisdiction to call for the record and pass 
orders under that section. [ p. 18, col. 2; p. 22, col, 2.] 

Per Piggott, J —The word “case”. is & more 
comprehenrive expression than the word "guit" 
aud it indludes suits as well as certain other pro- 
ceedings, e. gą, proceedings under the Guardians and 
Wards Act and under the Provincial Insolvency Act. 
[p. 18, cols 1 &. z] 

Per Rafique, J.— The word "case" should be 
understood in its broadest &nd most ordinary sense, 
unless there are specifio reasons for narrowing its 
meaning. It is large enough to inleude an order 
that deals with an issue or question raised between 
the parties, and the word “decided” include any 
adjndication or judicial pronouncement on such a 
question or issue, irrespective of the fact whether 
such pronouncement determines the trial of the suit 
in the Court making such pronouncement or not, 
Lp. 18, cols, 1 & z.) 


Civil revision from an order of the Munsif? 
Etawah. 

Dr. Kailas Nath K atju, for the Ápplieants. 

| Mr, Bency Kumar Muhker, 1, for the Opposite 
Party. 


FULL BENCH. JUDGMENT. 
' RAE QUE, J.--l'he Referense to tha Foll 
Bench raises the question of the revisional 
powers of this Court under ceetion 115 of the 
Civil Proeedare Code. It appesrs that” the 
plaintiff resides and earriss on business as a 
elotíh merehant in Ktawah, while the defend- 
anta are sommission agents who live and 
Carry on business at Oawnpore. A dispute 
arose between them in eonneotion with the 
orders given by the plaintiff for the purehase 
of sloth. The plaintiff thereupon iustitufed 


a snitin the Conrt of the Munsif of Etawah. 


for tha reeovery ofa certain amount by way 
of damages. One of the pleas taken in 
defense was that, the Court at Btawal had 
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no jurisdietion to entertain the suit whieh 
should “have been filed in the Civil Court at 
Oawnpore, The learned Munsif, instead of 
trying all the issues raised in the case, pro- 
seeded to reaeive cvidense and hear arguments 
on the qoestion of jutisdistion only, He 
disposed of the issue of juriédietion by his 
order dated the 27th of Anguat 1919 against 
the defendants, ‘A formal order' was drawn 
up later on, embodying the desision of the issue, 
The defendants preferred an applieation in 

revision from the said order, seeking the ° 
interferenee gf this Court unde» sestion 115 
of the Code of Civil Proeedure, The appli. 
eation eame up for hearing before a Beneh of 
two learned Judges of this Court, before whom 
a preliminary objeetion was taken on behalf 
of the plaintiff that the order eomplained of, 
being an interlosutory order, sould not form a 
fit subjest of revision by thia Court. In view of 
eorflict of opinion not only among the different 
High QOourts but in this ‘Court also, the 
learned Judges bave referred the question toa 
larger Beneh. The referring order raises the 
general question of the eompetency of this 
Court tointerfere with interlooutory orders, 
though the arguments have naturally been 
mostly direated. to the particular matter in 


issue between the parties, namely, whether 


the defendants, whose objection ,to the 
jurisdietion: of the learned  Munsif hag 
been rejested, can invoke the aid of this 
Court under sestion 115 “of the Civil Pro. 
eedure Code, The other: matter upon whieh 
the parties are at varianee, namely, whether 
the desision of the Munsif on the plea of 
jürisdistion is justified by the materials on 
the resord, has not been argued, nor has it 
beenreferred to us, J, therefore, propose to con- 
fine myself tothe sonsideration of the qnes-e 
tior, whether the disposaiof the plea of 
jurisdiction by a Court subordinate to this 
Court against the patty that has taken the 
objection ean be revised by this Court under 
seation 115 of the Code of Civil Procedure, 
and Í propose to deal with the question vary 
shortlyy lIt is eontended -on behalf of the 
opposite party, the plaintiff in the anit, that 
the prerent application is not maintainable 
beeause, first, no case dias been desided within 
the meaning of section l5 of the Codé of 
Civil Procedure apd, secondly, another remedy 
is open to the applicant, namely, in ease ofa 
deorce against him he ean at the time of ap- 
peal question the jorisdietion of the Munmif. 
itis argued that no asso, but & part of thg 
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aaga, has been disposed of. The -oase is 
really still pending in the Court: of the 
Musnif. The defendants will have time: 
enough to challenge the jurisdistion of the 
Munsif ifs desree is passed against them 
and they shoose to appeal from it. For the 


e applieanta the argument is that a onse is not 


the sanie thing as.a suit. The word “ease” 
has a mueh-larzer signifisanos. The words 
“ aane whioh bas been desided” ara large 
enough to inelude any partisular question ia 
* isang between the parties to a suit, which . 
question bas bean dispossd of by a judisial 
order. As to another remedy baing opey to 
the applicants, that has nothing to do with 
the maintainability of tha present application. 
In section ll5 one of the sonditions required 
is tha no appeal lies from the order som. 
plained of. The sestion dosa not mean to 
say that no- remedy atany time is open to ` 
. the.. aggrieved party, Moreover, it would» 
ba small sonsolation to the applisants to' 
guoceed on the plea of jurisdistion on appeal - 
from the desres after undergoing a great deal. 
of trouble and expense and have the suit 
tried by the Oawnpore Courts.overagain, A 
large number of oase: have. been cited by ' 
eash party in support of -ibs yiew. I do not: 
propose to mention or diseuss them. The. 
divergent views are based upon the meanings 
of the worda t ease” and "dseoided/' ^ The 
oase law may, ba, summarised by giving the 
principles ,upou:whish the two .eonflieting. .. 
opinion. are based. Same of tha learned 
Judges hava held that tha word “case” is 
. large enough to inolude an order that deals 
with an issue or question raised between the 
parties, &nd the word" ‘desided " any ad. 
jadisation or judicial. pronounsement on sueh 
A question or issue, irrespeative of the. fast 


^ istoc syah pronounsement. determinas 


the trial of the suit in the Court making &ush 
- prononneement or not, <A eontrary view 
is taken. by some other learned Judges. I 
take the former view and have already bsen 
a party toa sase where if was given effoot 
to, vide Bhargasa & Oo, v. Jagan Nath ae 
wan. Dass (1), No defiaition-of a  sase' 

" decided" is given in the Civil p en 
Code. One of the legal importa of the word 
ei 9380 " according to Wharton is “trial” 


E» n also find, that a distinguished. Judge of 


this Court has ‘defined thé word ' ' ease" in 


(1) 5! Ind,. Cas, 31; , 4l (A. 602, 17 A. IL. d. 718 ° 


1 U. P, L, R. (À.).120. 1 
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Ohatiarpal Singh v.. Raja Ham (2), In that 
oaee the question arose whether the rejection 
of an applieation to ane tn forma pauperis sould 
be revised by . this Court. Daring the 
course of the arguments the meaning of the 
word " ease" was also agitated. Mr. Jistioe 
Mahmood defined the word thus: ' The word 
- ‘oaee’, as used in sestion 622 of the Codet Civil 
Prosedure, is nowhere .defintd; bat adopting 
the general rule of sonstrning Statntes, I - 


: hold that the word should be understood i in its 


most broadest and most ordinary sense, unless 
there-were specifia reasons for narrowing its 
meaning. I confess I am unaware ‘of any 
sush reasons, and limiting the argumenta: to 


. orders under section 407 of the Civil Pro» 


cedure Oode, I'should’say as a general 7 proposi- 
tion that that whieh might aonstitute the sub- 
ject of an appeal would nesassarily be à ease," 
Ladopt the definition of the word ease” given: 
by Mr. Justios Mahmood. -It is truethat he’ 
guatded  hitnself by eonfining ` ib to 03898, - 
under section 407: of the. old- Code, É, Gay. 
to gases of suitors who-applied for leave-to 
gue in forma pauperis, but 1-think tbati it is tha. 


“best working definition and should ba applied 


to other oases also. It eaunot be aud.isnot 
denied. that the. order of the leiraed Mansit: 
é»mplained of might sonstitute the. subjest! 
of an appeal. The effeot of the order; thera. 


y fora, is & ease deo ded. The objection that 


another remedy is open to- the applicants At a 
. dearee i is passed against them, is not sustain- 
‘able upcn the. language of seation 115'of the: 
Civil Prosedure Code, whioh requires that no 
$ ppal lies from the decision objested to. I 


' would, therefore, hold that the present appli: 


sation is entertainable by. this Gourt. 
. Pıgcorr, J.—The plaintiff inthis case keeps 
a oloth shop at Etawah ; the defendants are 
dealers i in cloth carrying on business at Oawn. 
pore. The plaintiff ' instituted a suit in 
the Court of the Munsif of (a wab, slaiming: 
à sum of money as damages on aseount of an 
alleged breach of soutract. | The defendants 
filed a written statement, in whiah they raised 
a. numberof pleas. Ove of these was to the 
effect that the Court of the Munsif. of Etawah 
had no jurisdiotion to entertain the suit. The. 
plaintiff, on the other band, alleged , that his 
sause of action had arisen, in part a$ any rate, 
wishin tho looal omiís of that. Court'so that. 


(2) A. W, N.. (1855) 156; 4 Ind, Deo 


N, 8. 
Bid; 1 A. GOU at p. 665. we) 
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slango (c) of seetion 20 of the Code of Civil 
Prosedure (Aet V of 1908) gave him the option 
of resorting to this Tribunal instead of to any 
Conrt at Oawnpore, within the loeal limits of 
` whose’ jurisdiction the defendants reside or 
garry on .business. The issue thus raised 
. was stated by the Munsif of Etawah in the 
following words :—*'"[s fhis suit cognizable by 
this or the Civil Courts of Cawnpore?" This 
wa8.8 mixed issue of fast and of law, for the 
Court required both oral and dosumentary 
evidence to enable it to pronounee judgment 
upon it. The position, therefore, was not 
preseisely that eontemplated by Order XI /, 
rule 2 of the Code of Civil Prosedure; but 
representations must have been made to the 
Court that it would be sonvenient to the 
parties if this issue were tried out first, 
before the partiss were salled upon to pro. 
duse evidenee on any of the other issues 
raised. The learned Munsif fel? in with 
this view and fixed a date for the trial of 
this issue only. He took the svidense tender- 
ed by the parties and recorded his finding, 

with the reasons therefor," as required by 
Order XX, rule 5 of the Civil Prosedure 
Code. The desision is' to the effest that 

" the suit is sognizable by tbis Court," and 
the order passed thereupon is “ that the suit 
bs fixed for hearing on some date eonvenient 
to the parties." The. learned Munsif went 
further and drew up a " formal order," a sort 
of preliminary desree, beginning with the 
words :— This ease soming up for hearing,” 
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the Coutt of the Distrist Jaiga. It is, 
therefore, elear that, if the plaintiff in this 
suit had felt dissatisied with the desisibn 
of the trial Court upoan tha question of 
jurislistion, he eonld hava slaimed as of 
right to have that decision raéviewed by a 
higher Tribunal, bat that thia Tribunal 
would hava been the Court of the Diastriot 
Judge, any further right of appeal baing 
expressly exeloded by section 104 (2) af the 
Civil Prosedure Code. . 


€ 

It eo happens that ib is the defendants who 
are dissatisfied with the desision of the 
Munsif of Etawah «upon the question of 
jurisdistions; they have invoked the revisional 
jurisdistion of this Oourt as defined eand 
limited by seetion LL5o0f the Civil Prosedüre 
Code. They nak this Court to re-sonsider 
the materials upon whish the learned Muosif 
arrived at the eonelusion that the plaintiff 
had established & cause of astion arising, in 
part at any rate, within the Jooal limits 
of the jurisdietion of his Court. On behalf 
of the plaintiff the point has been taken, 
by way of a preliminary objestion, that it is 
not open to this Court to” examine the 
record, besause itis not “the record of any 
oase which has been desided,” within the 
meaning of that expression as eed i in seotion 
1 5 of the Code of Civil Prosedure, Sab- 
gidiary to thia main eontention the argument 
has also been advaneed that this Court ought 
not to interfere in revision bssause the 


and ending with:— It was ordered that the *defendants, in the event of the suit resalting 


suit was eognizable by this Court," It seems 
beyond question that the trial Court intended, 
presumably with the sonsent of the parties, 
to detaeh this question of jurisdiation from 
the remaining questions raised by the 
pleadings and to dispose of it as a separate 
matter preliminary to the trial of the “suit” 
eproper. It seems worth notising at onee that, 
if the desision of the learned Munsif upon 
this issue had been in the opposite sense, the 
sorrest legal eonsequense would not have 
beeu a desres dismissing the suit, bat an 
order that the plaint “be returned to be 
presented to the Court in which the suit, 
should have been instituted,” vide Order 
VIK. rule 10 of the Civil Proeedure Coda 
Prom sush an order an appeal lies under 
Order XLIII, rule (1) (a), read with 
section 104 of the said Code; ani in the 
present ease the appeal would have lain to 

o . 


in a desree in their favour, will not have 
been injured by the desision on the question 
of jurisdiction, while, in the «vent of a desree 
being passed against them, the law givag 
them a right of appeal against the deeree 
and in such appeal it would be open to them 
to take the point that the Court of the Munsif 
of Etawah had no jarisdistion to pass any 
sush desres. 


“Lam quite saticfiad, although something 
was said to the eontrary in the sourse of 
arguments before us, that this plea would be 
open to the appellants in, the: ease supgested. 
Where an appes] is given hy law against the 
decree of a trial Conrt, it is always open to 
the appellant to shallenge the eorrestness of 
‘the finding of the firat Court -upon any 
material issue direstly arising out of’ the 
pleadings, It follows that it would be within 
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the dissretion of this Court to refuse to 
entertain the present applisation on the 
mere. ground that another remedy is open to 
the defendants. | This, however, is not the 
point whieh has been referred to the 
Fall Benoh. We are asked to determine 
whether this applieation in revision is enter. 
tainable at all. 

This question must be desided primarily 
with referenes to the presise words used in 
section 115 of the Code of Civil Prosedure. 
That sestion empowers the High Court to 

“aall for the resord of any ease’ whieh 
has been desided by „any Court subordinate 
to rush High Court and in whieh no appeal 
lies thereto." These words lay down sondi- 
tions presedent, which must be satisfied before 
the revisional jurisdiction of the High 
Court somes into play: the resord laid 
before that Court for examination. must be 
one®*of a case which has been desided, and 
in whioh no appeal lies to the said High 
Court. In the former Code of Civil Pro: 
eodure (Aet XIV of 1t82) the eor- 
responding section opened as follows:—" “The 
High Court.may eal] for the record of any 
ease in whioh no appeal lies to the High Court, 
if the Court by whieh the ease was desided 
appéars, ete.” Here the fact that the “gase” 
in whieh the revisional jurisdistion of the 
High Oourt is invoked must have been 
desided” before the resord is called for, 
was left to be inferred: it was not expressly 
so laid down. It seems to me that tbe 
Legislature, in re-drafting this provision in 
the present Uode? (Aet V of 1968), has 
almost gone out of its way to settle a point 
about whish there had been some eontroversy; 
it is the more inoumbent upon us to give full 
effeot to the words used, assording to 
their plain meaning. 

The words. "ease" and 
used in various parts of the Oode of 
Civil Proeedure and neither of them 
is defined. We know thata "guit" aom. 
menses withthe presentation of a “plaint” 
(see scetion 26 of the Code) and terminates 
in a "deoree," aesording to the definition 
im sestion 2, slatfse (2). A “sase” need not 
do either of these things, and generally, 
speaking, this word seems to be used in 
those rules whieh are intended to apply to 
other proseedings as well as “suits.” It need 
seareely be pointed out that there are many 
sueh proseediogs, as for instance those 


"suit" are both 


* 


^— Heat 


under the Guardians and Wards Ast and 
under the Provinsial Insolveney Act. The 
word “sase” is, therefore, the more som- 
prehensive expression of the two; byt while 
in Order XIY, rule 2, it is used as if 
prastisally synonymous with "suit! I am 
sonfident that no .iustgneae oan be "quoted 
of its use where it would not at least inelude 
a suit." If this view is sorreet, it follows 
that, whereas all “eases” are not “suits,” 

every “suit” is at least a “ease,” From 
this J would go on to eonolude that, where 
the "ease" in whishthe revisional i adio: 
tion of the High Court ia invoked hap- 
pens tobə also a “suit,” then this monit 
is itself the “ease”, referred to in səstion 
115 of the Civil Prooeedure Oode, which 
requires to ba desided before the reeord 
is salled for. To put the point in another 
way: hglding that the word “sase” inthe 
Code of Oivil Prosedura always inoludes a 

"suit I read the relevant portion of 
section 115 just as if ib ran:—' May sall 
for the record of any suit or other deserip- 
tion of ease whieh has been desided.” The 
resord of a suit; therefore, should not ba 
called for under this gestion until the suit 
has been desided. 

This would be my answer to the question 
under referense if I based that answer 
solely on the interpretation of the words of 
gestion 115 of the Civil Prosedure Code 
as they stand. if I refer to any further 
eonsiderations, it is only besause they seem to 
me to eonfirm this view, and not beeaume 
they have determined it.. These further 
sonsiderations are in subatanse three. 

Firstly, in drafting the present Code of 
Civil Procedure, Aot. V of 1908, the 
Legislature seeme to me to have dealt earefully 
and systematieally with tHe question how far 
a party to a suit, finding himmelf aggrieved ¢ 
by apy order passed by the trial Court prior to 
"the delivery of the faal judgment, should 
.be permitted to sarry the matter before a 
higher Tribunal without waiting, for the 
desision of the suit, I would lay stress on 
the fact that, after seetion 104 of the Code 
has provided a right of appeal against & 
number of orders dealing with arbitrations or 
with the exercise of the punitive jurisdietion 
of the Courts, the last elause of this seotion 
relegates to the sshedule the list of other 
orders against whish a right of appeal i ig 
given. This leaves it open to the varioug 


i 
* ie 


Vol, LXIN] 
BUDDHOO MAL V, MEWA RAM, 


High Courts to make additions to this list, 
without inyoking the interferense of the 
Legislature, if experiense should suggest 
that any probable ease of real hardship 
hasebeen left unprovided for. The list of 
appealable orders given in Order XLIII, rules 
1 and 2, has been earefnlly drawn up, so 
much so that ine a number of instances an 
appealis given when the Court has desid- 
ed a partieular question in one sense, but 
not if the desision is the other way. My 
own opinion is that the list isan adequate 
one, and that the intention of the Lagislature 
will best ba carried out by refraining from 
interferense with orders passed by subordi. 
nite Courts in the aourse of the trial of suits 
while giving full effest to the provisions of 
seotion 105 of the Civil Prosadure Code by 
alowing the unsussessful party to ehallenge 
in appeal from the final deeree any order 
whioh has affected the decision ef the case, 
that ia to say, any order passed by the trial 
Court but for whisb the desision might hava 
been other than it was, 

Seeondly, I take a point which has a direat 
bearing on the partisular question before us. 
The Legislature has definitely sonsidered the 
possibility that some partienlar issue raised 
by the pleadings in a suit may ba tried out 
and determined as a preliminary to the trial 
of the remaining issues. Indeed, under 
Order XIV, rule 2, of the Code, the Court is 
bound to try first any issue or issnes of law 
whish ariss upon the pleadings and are suah 
that their determination may perhaps suffise» 
‘to dispose of the “oase, or any part thereof,” 
Yet no right of appeal is provided against 
an order whish determines one or more of 
sueh preliminary issues. I think the 
Legislature was of opinion that the balanae of 
sonvenienos yas tn fhe whole in favour 
of leaving sush findings to be sontested on 
appeal from the final deeree. I think it 
intended to exelude this Court's interferense 
in revision by the use of the words “gase 
whioh has been desided” in seation 115 of 
the Civil Prosedure Code. If this Court is of 
` opinion that the balanee of eonvenienee ia the 
other way, it can lay down rules preseribing a 
proper form of prosedure and a right of 
appeal from all orders whish determine 
preliminay issues in a suit, This would at 
any rate have the advantage of putting a 
preliminary issue on à point of jurisdiction 
gn the same footing as 9 similar issue ona 
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question (say) of limitation, and of sending 
the sase on appeal to the Court to whieh 
appeals from the trial Court ordinarily lie. 
This last remark leads up to the third point 
which I desire to make, lthink that by 
interfering io revision in hia matter woe 
should be ousting the jarisdistion of the 
proper Court of Appeal to whieh the Loegisla: 
ture has entrusted the duty of reviewing 
the desision of the Munsif’s Court upon this 
partisular issue. 
his deeision had been the .other way, the 
resplt would “have bseu an order appealable to 
the Court of the Distrist Judge. I think that 
the desision astually arrived at was equally 
intended tobe reserved for re-gonsideration 
by the same Court, by way of appeal from the 
final decree. If the learned Munsif had seen 
fit to do so, he would hava been within his 
jurisdiction had he simply informed the 
parties that, for reasons to be resorded 
hereafter in his judgmenton the suit? he pro» 
posed to deside the question of jurisdistion 
in favour of the plaintif and would, 
therefore, prosesd with the trial of. the 
remaining issues. The only order on the 
resord would then have been-an order fixing 
a date for this purpose. -Ido not see how thia 


‘Court could be asked to treat such an order 


as one by whieh a “ease” between the parties 
had been “desided.” If I am right in taking 
this view, then the present-applieation in revi- 


sion can be supported only on the ground that 


ths Munsif cleated 4» deal with the pre- 
liminary issue in a  partieular way; that 
is to say, it was in his diseretion either 
to eonfine the defendants to their remedy 
by way of appeal from the final deorea 


or, while leaving them this remedy still, 
to offer them the option of eoming . 


opan, 
up to this Oourt in revision. It may 
be an arguable point whether such a state of 
things would bə desirable, but my point ia 
that it was not  eontemplated by the 
Lagislatara, and was intended to be exsluded 
by the use ofthe words “sase whieh has 
been desided” in the seetion whieh wa are 
considering. 

In whatl have said above I have, as I 
think, insidentally diaposed of au argument 
on which a good deal of stress seemed to ba 
laid in support of this applieation. If I 


* rightly understood the point, it was represent: 


ed to us, more partieularly with referenee ta 
the sase-law on the subject, that there must 


( have pointed out thgt, if 
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be scmething .inherently unsound, or even 
absurd, about the proposition that a Court 
68D, by determining a partienlar question in 
one sense, decide a ease between sontending 
parties, whereas a, finding in the opposite 
-sense would not be held to have desided the 
ease. This was not the opinion of.the learned 
Judges of, this Court who dealt with an 
application in revision in the reported ease of 
Mohammad Ayub v, Mohammad Mahmood (3) 
and I gannot myself see anything unsound 
abont the- proposition, stated in general terms, 
Suppose, for instanee, that the ‘pleadings in a 
suit raise the question whether or not the 
:slaim, on the faots stated in tbe plaint itself, 
: is barred by limitation. A finding that it is 
. 80 bgrred would obviously decide the entire 
ease; it would result in a decree dismissing the 
suit. A finding in the opposite sense would 
. certainly not determine the suit; and to hold 
: that it had nevertheless desided a "ease" 
. between the parties seems to me sontrary to 
-the letter and spirit of Order XIV, rule 2 of 
the Civil. Procedure Code. 
This leads me on to the icndderetion of 
the ease-law on the subject, about which I 
. desire to say little. The. view whieh I have 
- taken is certainly not without support - from 
. authority, In Ohatéar Singh v. Lekhra» Singh 
(4). it’ was laid down that, even under 
. the former Code of Civil Proeedure, "it was 
not the intention to allow of revision of inter- 
.loeutory proecedings in the sonurse of a suit 
,whieh do not determine it.” I would refer 


. also to a mush more resent ease, that ofe 


Bat Rami v. Jega Dullabh (5), where the 
- learned Judges lay it fown broadly that “We 
have, therefore, no.power to eall for the record 
of any cace -whioh is under trial by a Court 
* subordinate to tbe High Court." 
It is said that there is a  eonsiderable 


volume of authority, on the other side, and : 


numerous eases were cited, In a eonmiderable 
number of these eases the High Court was 
dealing with the resord of & ease whieh had 
beyond question been deeided, having been 
finally disposed of and struck off the pending 
file of the Subordinate Court eoneerned. An 
e 
o 


(8) 6 Ind. Cas, 88); 32 A. 023; 7 A, L. J. 741. 
«4b a 298; A. W. N. (1883) 89; 3 Ind, Deo 
N. 5,) 28 

(5) 57 ind, Cas. AD 44 B, 019; 22 T LE 
801, 
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instanee in point is Balakrishna Udayar v: 
Vasudeva Aiyar (6). Other sases were 
referred to in whieh the High Court did in- 
terfere in revision, but without diseussing the 
question whether the resord before it was cr - 
was not that of a ease whioh had been 
desided, .It oan only be said that in ihese 
instanses this -partionlar epoint was either © 
assumed or ooneeded in argument. An 


instanse is to be found in a reported deeision 


to whioh I was myself a party :—Jankı 
Prasad v, Parmeshwar Din Pandey (7). It was 
there taken for granted that an order allowing 
an application to set aside an ea parte deeree 
was one by whieh a ease had been deoided, 
Re-sonsidering this point in the light, of the 
arguments whieh have been addressed to us 
at the hearing of this present application, 
I find it to be a very argueble one. If it ever 
arises before me again, I shall ask.to have it 
fully argued hefore I sommit myself to & 
reasoned decision; but at any rate it is very 
different from the point now before us, , 

On this particular point there is one 
reported deoision of this Conrt direotly in 


favour of the applieants, that of Bhargava y 


Oo. v. Jagan Nath Bhagwan Das (1), I under- 
stand that this present application has been 
referred to a Full Benob, largely in order that 
this desision may be further considered and 
compared with other reported decisions .m 
whieh this Court has refused to interfere on 
the ground that the resord before it was. not 
that of a ease whieh had been desided. Such 
eases are fairly numerous: I would .refer -to 
my own deoision in Dhan Det Kunwar v, Ohotu 
Lal (§), to Sultanat Jahan Begam v. Sundar 
Lal (9) and to the asses to be found 
reported as Mul Ohand v. Juggt Lal (10), Moti 
Laly, Gangadhar (11) and Jwala Prasad v, 
East Indian Railway Cofnpang (12). 


It must be eonseded- on the other hand 
that the Osaleutta High Court has Hon that 


1 


(6) 40 Ind. Cas. 650; 40 M. 798; 15 A, L. J 645}. 
2 P. L. W. 101 83 M. L. J. 69; 260.L, J. 143,19 
Bom. L. R. 715; (1917) M. W.N. 628; 6 L. W. 501; 
22 0, W. N. 60; 11 Bur, L. T, 48; 44 I. A. 261 


. (P. C. 


). 
(7) 29 Ind. Cas, 076; 13 A. L. J, 482- 
o n 88 Ind. Cas, £28; 39 A. 254; 15 A, Lads 
.22 » 
(8) 58 Ind. Cas, 90; 18 A. L J. 481; 49 A, 409, 
(10) 25 Ind. Cas. 207; 12 A, L. J. 460, 
(11) 29 Ind. Cas. 176; 18 A. Le J. 486. 
-(12) 46 Ind, (es. 99; 16 À. L. J. 089, 00x] 
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the word “sase” iu gestion 115 of the Civil 
Prosedure Code (Aet V of 1908), or in 
the eorresponding seetion of the Code of 
. 1882, js wide enough: to inelude the decision 
of a particular question arising in the sourse 
of the trial ofa suit, as distinguished from 
the. suit itself, 1 do. not think we were 
referred to-any ease in whish this prinsiple 
was spesifisally extended by that Conrt to 
inelude. the determination of a preliminary 
iseue arising. out of the pleadings, or that 
this parbisular point has ever been considered 
by the learned Jadges of the Caleutta High 
Oourt with reference to the wording of Order 
XIV, rule 2 of Ast V of 1908, or the 


p 


general seope and intention of that Statute in : 


the matter of appeals from orders, The 
learned Judges who desided the ease of 
Bhargava & Oo. v. Jagan Nath Bhagwan Das 
(1) sre members of this Benoh, and in a 
position to say whether their opinions have 
been modified by the argumenta. to which we 
have listened; with all respest for their 
authority, I do not think that their decision 


is supported by anything in the Privy Couneil. 


ease Of. Balakrishna Udayar v. Vasudeva 
Aiyar (6), whieh it purports to tollow. The 
weight of authority, in this Court at any 
rate, seems to me against if, and I have given 
my reasons for taking a different view of 


the meaning and effest. of the- determining - 


words in sestion 115 of the Code of Civil 
Prosedure. 

In my opinion, therefore, the order against 
whish this applieation in revision has been 
filed is merely a finding by the trial Court on 
one out'of several issues arising in a suit 
whioh is still pending. I would dismiss the 
application on the ground that the record 
before us is that of a pending suit and not the 
` yesord of any sale whieh has been desided. 


WALSH, J.—A preliminary objection is 
raised to the eqmpetensy of the High Oort 
to entertain this applisation in revision. 


In my-opinion two aonditions presedent, and 
two only, have to be established before the 
High Court ean entertain an applieation in 
revision. The matter somplained of must 
be a "ease whieh has been- desided by & Oourt 
subordinate" and it must be a oase "in whioh 
no appeal lies to the High Court," 

In this ease the Munsif has desided the 


question cf his own jurisdistisn in a hearing — 
separate. and distingt from: the merits, 9s 4: 
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-preliminary question, He has taken evidense, 


he has delivered a judgment’ deeiding tha 
point and he has | drawn up an order. I 
think this is 4 "ease," BS distinst- from a 
suit. It eertainly is so in the ordinary 
gignifiaation of the term. The faet that the 
hearing was an  interlosutory one or 4 
preliminary one, does not make it any the 
less a case. Interlosutory matters in 
England, where sn appeal is allowed, some. 
times even to the House of Lords, ara 
aertainly “oases.” This point Was desided 
in Infdia by the Calentta High Court in 1887, 
Dhapi v. Ram Pershad (18), and-has never 
sinee been questioned there. Many instanees 
are to bs found in the reports of similar gases 
of interferenes by our own High Court, 
though not in the preeise form of the ease 
now before us. I sannot add anything to 
what I said in my judgment in Bhargava 
& Oo. v. Jagan Nath Bhagwan Das (1).e 


No appeal lies from the order now before 
us, The faot that an appeal may hereafter 
be brought from the final deeree and that 
under sestion 105 of the Civil Procedure Code 
this order may .be made the’ subjest of an 
objesfion in aneh appeal so far as it affests 
the merits, does not, in my opinion, make the 
ease one in whieh an appeal lies to the High 
Court now, when the application in revision 
is made. 

On these grounds I think the preliminary 
objestion fails. To hold otherwise is to my 


“mind to do violense to the language of the 


gestion, and to ignore fhe interpretation put 
upon it by the Privy Oounoil. Having 
regard also to the nesessity of this Court 
exeroising sontrol over the lower Courts, 
espeeially on questions of jurisdistion in 
interlosntory as well as other matters, ĮI - 
should regard it as a serious blot on our 
prosedure if the preliminary objections were 
to prevail, 

Whether the oase is one whish on the 
merits, and on the question of jurisdiation, 
ealls for the interferense of the High Court is ` 
an entirely different question, whieh ia nos. 
before us. 

The instanees in whish the High Coarts in 
India have interfered in oognate mattere, 
and the Judges who hava done soin thi; 
as well as in other High Oourts, are so 


(18) 140 768; 12 Ind, Jur. 97; 7 Ind. Deo, ng.) - 
609, 
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numerous that it would be wearisome to 
recite them. Itis idle to deny that there 
are pronouneed and irreconcilable differenses 
of principle in the.prastice followed by 
elifferent Judges in the Allahabad High 
Court. I regard the stata of authorities on 
this question in this High Court as a 
lamentable one. The desisions appear to 
hold that, an application for leave to sue 
“an forma pauperis isa “sare desided” within 
the’ meaning of this section if itis desided 
in the negative, but not if it ib desided in 
the affirmative, and also that a decision of a 
Munsif holding that he ,has no jurisdistion 
in a suit for.possession valued at Rs. 49 is a 

f sago desided” within the meaning of this 
section, but a desision that he has jurisdie- 
tion in a suit for possession valued at 
Re. 1,00,000 is not. Lam unable to subseribe 
to these unsubstantial and embarrassing dis- 
tinction?. 

Rrves, J.— The only question whieh I 
propose to answer in this ease is whether 
ihe decision of a single issue by a 
subordinate Court, in a suit which is still 
pending in that Court, is a “anse decided.. 
from whieh no appeal lies" to this Court 


within the meaning of mestion 115 of the: 


Civil Prosedare Code, so as-to give us jaria- 


diction to eall for the record, and pass orders | 


under that section. 

My answer is oonfined  strietly to tha 
precise point we have to deside. The 
referring order, I think, is perhaps framed 
foo widely, though I waa myself ehiefly 
responsible for its wording, 

The eae was originally argued at length 
ebefore my brother Gokul Prasad and myself 
and we referred it toa larger Bsneh, It 
then same befcra curselves and our brother 
Walsh. it was then,referel to a Benah 
of five Judges and it has been again fully 
argued, | 

I have had the advantage of reading my 
brother Piggott's judgment and | propose to 
day very little on my.own behalf. 

However expedient or desirable it might 
be for this Uourt to- -be able to interfere in 
a matter of this kind, I feel our jurisdiction 
todo so must be determined by the language 
of reotion 115. This Coutt has framed no 


rules under section 122,50 we are thrown ° 


baok on the section, In my opinion it is 
impossible to hold either that the words 
used, whieh I haye quoted above, oan be 
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interpreted to give ns jurisdietior, or that 
the Legislature ever meant to give us sush 
jurisdiation, I agree with the eonelusions 
of Piggott and Gokul Prasad, JJ., and 
generally with the reasons given by my 
brother Piggott. 

There are only two reported sases oxaotly i in 
point, One by A. Rauof, J., aitting,slone, 
who held this Court sould not interfere, 
Makhan Lol v. Ohunnt Lal (14), and the osage 
of Bhargava & Oo. v. Jagannath Bhagwan 
Das (1) desided by Rafique and Walsh, JJ., 
who took the opposite view, 

I think Mr. Justiae A. Raoof was right. 
A sane desided by myself reported as Bekari 
Lal v. Baldeo Narain (15) has been relied on 
as supporting a eontrary view to what I 
have above expressed. ï stil maintain my 
view in that sase, but it seems to me to be 
wholly irrelevant here. There is nothing in 
sommon between that ease and thir. 

Í eannot see that our decision now will 
prevent every so called “interlooutory order" 
from -being questioned exsept on appeal after 
the final deeree in the suit. 

Gorvn Prasan, J.—I entirely sonenr in 
what my learned brother Piggott has said and 
have nothing to add, 





FINAL JUDGMENT.—(Ryves AND GOKUL 
Paasad, JJ., dated April 11, 1921).— Having 
regard to the desision of the Full Bensh 
on the point of law referred this revision 
must fall. We, therefore, dismiss it with 
eosts ipneluding in this Court-fees on the 
higher soale. 

Application dismissed. 


(14) 47 Ind. Cas. 610; 16 A. L., J. 777; 41 A, 42. 
M9) 48 Ind. Cas. 14; 42 A. 9074; 16 A. T, J. 
© œ 
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require registration 


effect of, 


On 21st February 1993 the owner ofi a house 
executed a document in favour of the defendant, 
in which “he acknowledged the receipt of Es. 100 
and agreed to sell the house to the defendant on the 
receipt qf Rs. 30 a month, the total consideration be- 
ing Hs,400. Subsequently, he executed another docu- 
ment in which he acknowledged the receipt of full 
consideration and agreed to execute a formal sale-deed 
after a few days, The defendant got into posses- 
sion of the house in 1998; 

Held, (1) that the two documents, in so far as 
they contained an agreement to sell and an agree- 
ment to execute a sale-deed, did not require regis- 
tration : 

(2) that applying the maxims that equity will 
support a transaction though clothed imperfectly 
in legal forms where the agreement has been 
acted upon by the parties, and that equity will also 
not allow a Statute to be made an instrument of 
fraud, ib must ba held that defendant had obtained 
& good title to the house, 


Sesond appeal from a  deeree, of the 
District Judge, Jullandur, dated the 13th 
June 1918, reversing that of the Junior Sub: 


^ 


ordinate Judge, Jullundur, dated the 21st 
Marah 1918. 
Lala Jagan Nath, for the Appellants. 
Pandit Sheo Narain, R. B., for the 
Respondents, 


JUDGMENT.— The plaintiffs in this sase 
obtained & gift of the house in suit from 
one Nur Din in 1912. In 1917 they sued 
the defendants for possession, The reply 
of the latter was that they had previously 
purehased the house from Nur Din and had 
always been in possession, Their possession 
was admitted by the plaintiffs bat their 
title was denied. The first Court dismissed 
the plaintiffs’ suit, on the ground that a 
good title had passedto the defendants by 
an oral transaetion of 1908 whieh was som- 
pleted in 1911. The lower Appellate Court 
acsepted the apfeal, on the ground that the 
two doeuments exesuted in 1908 and 1911 
were  sompnulsorily -registrable and that 
with their elimination defendants’ title was 
not proved. Defendants have, therefore, 
preferred a sesond appeal to this Court 
and we haveheard Mr, Jagan Nath on their 
behalf. ; 

Counsel does not abandon the point that 
an oral sale took place in favour of his 
cliente, but the main point of his argument* 
has been that the dosuments in question 
were not somplusorily registrable or any» 
how not to the extent to whieh the first one 






m o sell and the seeond 
ugteement to exeeute ‘a sale-deed. 
n the first deed dated the 2lst February 
1908 Nur Din, vendor, asknowledged the 
reseipt of Ks, 100 and agreed to sell the 
house on the ressipt of Hs.*30 a month, the 
total sonsideration being Rs, 400, In the 
second deed he gave a reeeipt in full son. 
sideration of Rs. 400 and agreed tb exesute 
a formal sale deed within a few days. Wa 
agree . with Mr. Jagan Nath that these 
dosumenta so far as they sontain an agree- 
ment to sell and an agreement for the exe- 
eution *of a sale deed, do not require re- 
gistration, So far, however, as, they ae. 


"knowledge a reeeipt of money on ascount of 


the sreation of a right in immovegble prop- 
erty, the position may be legally different, 
but even if this is the ease, we do not 
sonsider that the plaintiffs ean derive any 
benefit from the plea of inadmissibility on 
aseount of want of registration. 

The following fasts are clearly proved 

1. That there was an agreement to sell; 

y, That there was an agreement to exe- 
eute a sale deed; and 

3. That the defendants have been in 
possession sinee 1902. : 

These being the eirenmstaness, the prin- 
eiples of English law, dealared applieable 
to this eouhtry by their Lordships of the 
Privy Counsil in Mahomed Musa v. Aghore 
Kumar (1), appear to os to apply to this 
ense, The said judgment of the Privy 

ouneil has been followed and explained in 
> ndi uz zımani Begam v. Masha- Allah 
Khan (2). lt is alear gto our mind that 
equity will’ support a iransaetion though 
elothed imperfestly in legal forms where 


9 


the agreement has been acted upon by the. 5 


parties, and: that equity will also not 
allow a Statute to be made an instrament 
of fraud. . , 

In the above eireumstanees, we disagree 
with the decision of the lower Appellate 
Court and aeeepting the appéal, dismiss 
plaintiffs’ suit with eosts in all Courts. 

Appeal disamissed, 
42 O. che ži pp. ean 

A . L, R. 420; 21 . J4. 231; . Li 
BN 10. w^ E 260 1g 2.0.3. 229; 17 M L. 
T. 143; 2 L, W, 258; (1915) M. WON, 621; 421, A. 1 


P. Q.!. bd ^ 
an 43 Ind. Cas, 646; 40 A. 187; 16 AL. J, 
8 


98, 


(1) 28 Ind. Cas. 930; 
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MADRAS HIGH C À 
` BeconD Crvin ArreaL No. 936 or 19 
January 25, 1921, 
Present:—Mr. Justice Spencer and 
Mr. Justice Ramesam, 
VENKATA NARASIMHA RAJUGARA 
AND ANOTHER—~APPELLANTS 
versus 


KUPPU OHETTY AND orHERS— 


RESPONDENTS. 

Transfér of Property Act (IV of 1882), s. 72 (b) 
— ÁPlachmeni— Mortgage during attachment —Amownt 
paid by mortgagee to avert sale, whether charge— 
Sale, meaning of - Madras Estates Land Act (I of 1808), 
s, 125, 

A person who obtains a mortgage of certain pro- 
perties pending their attachment in exeoution of a 
simple money-deoree is entitled to add the amount 
paid by him for averting the sale in execution, to his 

rincipal money and recover it along with the latter. 
p. 25, cols. 1 & 2.] 

Narsingrav v Narayanrav, Bom, P. J. 1890 p. 21), 
Reprint, Vol. VI, p. 420 at p. 421 and Ibrahim Sahib 
v. Armugathayee, 16 Ind. Cas, 877; 88 M. 18 at p. 21, 
referred*to. 

Per Spencer, J.—The word ‘gale’ in section 72 (b) of 
the Transfer of Property Act should not be narrowed 
to that olass of sale which virtually has an effect 
akin to destruction or forfeiture of the mortgagee’s 
security. lt covers a sale in execution of a simple 
money-decree whjch does not extinguish or affeot 
the security. [p. 24, col. 2.] - 

Per Ramesam, J.—The word ‘sale’ should be 
construed ejusdem. generis with the words 'desiruc- 
tion’ snd"forfeiture' that precede it and, therefore, 
it applies only to sales endangering the mortgagee’s 
security and motto sales merely of the equity of 
redemption. [p. 25, col: 1.5. 

Sesond appeal against a deeree of the 
Additional Subordinate Judge, Ohittore, in 
Appeal Suit No. 165 of 1919 (A. S; No, 71 
of 1919 on the file of, the District Bord of 
North Areot), presented against a deeree 


of the Court of the District Munsif, Sho. 


e linghur, in Original Suit No. 305 o£ 1917, 


Mr. O. V. .Ananthakrishna Atyer, for tho 
Appellants. . 

Mr. N. Ohandrasakitara Azyar, for the Reg- 
pondents, 


JUDGMENT. 

SPEXOER, J.— The question argued in thia 
second appeal relates to the applisation of 
gestion 125 of the Madras Estates Land Aot, 
read with seetion 72 of the Transfer of Pro. 
periy.Aet, to sums pfid by a usufruetuary 
mortgagee after tHe passing of the former Aot 


to preserve the mortgaged property from- 


n favour of 
wem S obtained the land- 
permission in writing registered for 





holder's 







them, and also Saves enoumbrancees oreated . 


before the Aet. . 
Lavanna Chetty's mortgage, being one of 
1906, was in existense before the Aoi: was 
passed, but the payments made by the mort- 
gagee to save the property from sale in a 


Civil Court were made in Desember 1908 after. 


the passing of the Act in June 1908. 

It is sontended for the appellants, who 
purchased the lands at the rent sales, that 
neither are these payments eneumbranees 
nor were they created before the passing of 
Act I of 1808, 

The lower Oourts have held that they 
ate both. I think that they are right. 
Sestion 72, Transfer of Property Aot, per- 
mits a mortgagee in possession to’ taek om 
payments made to preserve the mortgaged 
property from sale to hia prineipal money 
and to eharge interest at the rate payable on 
the principal. 


It is argued that ‘sales’ in seetion 72, ` 


elause (b), must be understood as being on 
the same footing as saets of destruetion or 
forfeiture mentioned in the same slause; and 
the sales whish wonld leave unaffeeted tha 
mortgagee’s security need not be prevented 
and so do not sount in the oategory of 
things whieh jeopardise the mortgagee’s 
interest, : i 
Under sestion 128 of the Estates Land Ast, 


e the persons who have a right to prevent 


sales by paying the requisite amount are 
persons having an interest in the holding 
whish would be affeated by the sale. There oan 
be no doubt that an eneumbraneer’s interest 
would be affeeted in a different degree as- 
sording as the sale Was 4 sale for arrears of 
revenue, ora sale under a mortgage-deeres or 
a sale under a money-dearee, and in the 
firsj oase aseording as his eneumbranses 
happened to be before or after the Aat, 

But there is no reason for putting a narrow 
sonstrustion on the word ‘sale’ in section 72 
(b), Transfer of Property Ast, or for sonfining 
it to that slass of sale whieh virtually bas 
An effest akin to destruetion or forfeiture of 
the mortgagee’s seourity. 


The facet that his possessory right is likely 


gale in execution of a simple money.deeree. ' to be endangered, either temporarily or for the 
. At a sale for arrears of rent under the’ duration of his mortgage period, by allowing 
Madras Estates Land Ast, seetion 125 saves the sale to go on, would be a suffeient ground 


— — ——— e— — 
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for a usufructuary mortgagee spending money 
to preserve his right in the property;. 
The fast notised by my learned brother, 


namely, that the mortgage was ereated- 


‘while the attaehment- was -pending, makes 
the respondents’ sase all the stronger, but I 
.&m. prepared to support: it. even otherwise. 
Tims for payment is extended by three 
montha, - 

The seeond appeal fails and is dismissed 
with sosta, 


Ramesan, dJ,— The plaintiffs undivided 
brother and predecessor. in- title obtained from 
the third defendant a usufruatuary mortgage 
of the suit properties (among othera) under 
a registered deed dated 27th February 1906 
and: got into possession.: On 18th December 
1908, he paid Rs. 379-8 0 to avert the sale 
of the properties in pursuanee of an attash. 


ment that had been subsisting: atthe date. 


of the mortgage and got the sale stopped. 
In a later litigation, the High Court held that 
his mortgage was good to the extent of (1) 
Rs. 
found that the original mortgage was sup. 
ported: by eonsideration, and' (2) the sum of 
Rs: 379-¢-0 just mentioned. Tha. present 
auit:i8 to: reaover these amounts with interest 
from the date of dispossession, 
Courts gave a deeree.. 


The defendants Nos. 1 and 2only appeal. 
Some. of the suit properties being held by 
third defendant.as a ryoé, they were purchased 
in 1916 by the appellants: in a sale for 
arrears of rent under Chapter VI of the 
Madras Estates Land Ast, and the only point 
raised in seeond' appeal is that-the properties 
BO purehased are.subjest only to the enaum- 
branes in respect of Rs. 47120 and not 
to the eharge fog Rs. 379-&-0,. as the latter 
was, aseording to their eontention; ereated 
after the passing of the Ast (28th June 1908), 
and seation. 125 of the Madras Estates Land 
Act is relied on. The lower Ocurts. and the 
respondents. rely in this-sonneetion on sestion 
72 of. the Transfer of Property Act. 

Assuming, as I am inelinad to hold, tbat the. 
word ‘sale’ in sestion 72 (b) of the Transfer 
of Property Aot should be sonstrued ejusdem 
generis with the words 'destruetion! and ‘for 
feiture’ that presede it and; ;therefore,it applies 
only to salesendangering the mortgagee’s gesu- 


rity and not to sales merely of the equity of" 
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47.12.0, to whieh extent only it was 


The lower- 


25 


and- Telaug,-J., in Narsingharay v. Narayanrav 
(DL); it is olear that sestion 72 ()-applies 
to the sale averted in this ease, as it was 
a sale.in. pursuanee of an attashment during 
the:pendensy ` of whieh the mortgage waa 
effested; and the : mortgagee is entitled to. 
add the amount paid for averting it to his 
prinsipal money and resover it along with 
the. latter [see Jbrahim Sahib v. Armuga- 
thayee (z)): The result is not that there je, 
besides an eneumbranee for Rs. 47. 12 0, 
ereated by Exhibit A on 27th February 
1906 B charge for Rs, 379 80 éreated on 


18th. Deaember 19C8. There is only one- 


enoumbranee, viz, that under Exhibit A, 
whioh was.erented before the passing: of the 
Aet and the amount of Rs. 375-8 0 ia, ra- 
coverable as part of the amount elaimable 
under it.  Seetion 125 of tha Madras 
Estates Land Aet does not disentitle the 
plaintiff to resover this amount whieh: is 
slaimed by him under an seneumbhranese 
created. before the passing of the Aat. 

The sesond appeal fails and is dismissed 
with sosts, Time for payment extended to 
three months from this date. 

M, C. P. 


Appeal dismissed, 
(1) Bon. P. J, 1890, p. 211, Reprint Vol. VI, p. 
420 at p. 421. 
2) 16 Ind, Cas, 877; 88 M. 18 at p. 21, 





ALLAHABAD HIGH COURT. 
First Civit APPEAL NO. 286 or 1918, 
Marsh 3, 1941. 
Present: — Mr. Justice Tadball and 
Mr. Justice Rafique. e 
Mésir-GIRDHARI LAL AND OTHERS ~ 
DEFENDANTS— APPELLANT 
versus | 
GOBIND RAM —PrAINTIEF— 
RESPONDENT. 
Limitation Act (IX of 1908), Sch. I, Art. 132—Mort. 
gage—interest payable half-yearly —Option io sue for 
principal and interest on default or to sue for-interest 
only —Limitation—-Hindu Law—-Debt—-Deed executed 
4n respect of barred debt, whether binding —Deed. 


" executed before birth of gon, effect of —Subsequent 


deed in lieu of first deed, validity 
debt. 


of—Antecedent 


e 
. A morigage-deed provided for the payment of: 


interest every six months and if the interest was 
not paid it was to be treated as principal at the 


relamption [c fe the remarks of Sargent, O. J., ond of the year and in the event of non-payment of- 


* 
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intcrest for two consecutive periods of six months, 
the mortgagee had the power either .¢o benefit 
himself by the condition regarding the compound 
interest or to realise, without waiting for expiry of 
the stipulated period fixed for payment of the 
principal, the whole of the principal and interest in 
a lump sum or only tke interest which was then 


e due under the tenms of the bond: 


Held, that the mortgagee was given three options 
in ease of default and that if he did not ohoose to 
exercise his dption of suing for the ‘whole amount 
due on default of the payment of two consecutive 
instalments of interest, it ‘could not be said that 


. time begin to runfrom such abstention. [p. 27, 


col. 1.] l 
The grant ofea “fresh deed by a Hindu father in 


respect of a time-barred debt does not, under the 
Hindu Law, bind his sons or the ancestral property. 


. 27, col. 1. 
P deed ALES bya Hiddu father long before 


the birth of af son isa valid deed, anda deed given 
in Hewof that deed must be considered to be for 


an antecedent debt. [p. 28, ool. 2.] 
First appeal from a desision of the Sub- 


ordinate Judge, Muttra, dated the 17th 
April 1918. 

Dr, € N. Sen, for the Appellant. 

Messrs. N. P. Asthana and B. E, O'Oonor, 


for the Respondent. 
JUDGMENT, —This is a first appeal from 


a decree of the learned Subordinate Judge of 
Muttra on the basis of a mortgage-deed dated 


the bth of November 1906, It appears that, 


the defendant No. 1 Girdhari Lal had been 
dealing with the plaintiff's irm ever sinse 
the early eighties, The ascounts between 
the plaintiff's firm and Girdhari Lal were 
east up in June 1891, when a mortgage deed 
was given to the plaintiff's firm by Girdhari 
Lal for Rs 2,500. In 1906 a sait was 
brought on foot of the bond of the 18th 
June 1891 for resovery of the money due 
upon it, At the time of the institution of 
*h8 suit one of the sons of the defendant, 
namely, Manohar Lal, had been born and 
was alive. There was a sompromise between 
the parties on the 7t8 of November 1906, 
under whieh a fresh bond was given to the 
plaintiff on the 5th 
After the sompletion of the eompromise the 
suit was withdrawn by the plaintif. 
Subsequently two more sons were born to 
Girdhari Ləl, namely, Dwarka Prasad and 
Ram Das. On the 32nd of January 1517 
the suit out of whigh this appeal bas arisen 
was filed by the plaintiff forthe resovery of 
Rs. 17,920-11-3 due upon the mortgage deed 
of the 5th of November 1906. The slaim 


oyan brought against Girdhari Lal and his ; 


“1895 wonld not 


jhe death 


of November 19068.” 


[1921 


three sons, All the defendants resisted the 
suit and urged various pleas. The defense 
with whieh we are eonserned in this appeal 
wüs advaneed on behalf of the sons, to the 
effest that the loan secured by the deed of 
the 5th of November 1906 was not taken by 
Girdhari Lal for the benefit cf the family 
nor was there any legal nesessity for the 
loan. The question of legal nesessity was 
raised by tbe defenee in two ways. First, it 
was urged that the deed of the 5th of 
November 1908 was given in lieu of the deed 
of the 13th of June 1891 and that the 
debt due upon thedeed cf 1891 had already 
besome barred in 1903. A father hypothe- 
eating a joint family property in lieuof a 
time-barred debt eannot be said to have 
hypothesated the property for legal neses- 
sity. Secondly, it was urged that the debt 
seaured by the deed of 1891 was son- 
trasted at a time when Girdhari Lal had 
a son already alive. The name of that 
son was Madhusudan, who was born on the 
13th of Jannary 1887 and who died in 
1895, As Madhusudan was alive at the 
time the deed of 1891 was given, it was 
for the plaintiff to see that the money 
advaneed by him was advansed for legal 
neegssity. The death of Madhusudan in 
in any way affeet the 
question of legal necessity, for prior to his 
death Manohar Lal had already been born. 
If the prior debt of 1891 is tobe oon- - 
sidered as not warranted by legal necessity, 
of Madhusudan would not affeet 
the question at all. The learned Subordi- 
nate Judge, after sonsidering the evidence in 
the ease, was of opinion that the deed 
of the 5th of Nevember 1906 was given for - 
legal necessity; the elaim was ascordingly 
desreed. Wr s 
In appeal before us the same two points 
are urged by the learned: Counsel for the 
defendants-appellants. It is argued by him 
thatthe mortgage of 1891 was already barred 
at the time that the deed now in suit was 
given by Girdhari Lal. Their Lordships of 
the Privy Counsil haveheld in the ease of 
Shamu Patter v. Abdul Kadir (1) that in 
tbe ease of a simple mortgage the time 


4 
(1) 16 Ind. Cas. 250; 86 M. 607; 16 O. W..N' 


-1009; 28 M, L. J. 821;- 12 M. L. 4.388; (1912) M. 


W. N. 985; 10 A. L. J. 269; 14 Bom. L. R. 1034; 16 
0, In J, 596; 39 I Àn 218 (P, C J 
* + 4 ^ e . = 
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within whish: a mortgagee oan sue for the 
resovery of money is 12 years. The period 
of limitation, therefore, expired in respeot 
of the bond of 1891-in 1903. The grant 


by Girdhari Lal of a ‘fresh deed to the 


plaintiff in raspest of a time-barred «debt 
would not under the Hindu Law bind his 
sons or the aneestral property. In order 
to appresidte and determine the question 
raised by the learned Counsel for the 
defendants-appellauts, we have to refer to 
the terms of the deed of the l3th of June 
1891. We find the following covenant in 
the sail deed; — If I fail to pay the whole 
. or part of interest on the aforesaid amount 
every six months, then at the elose of a 
year the said interest shall be treated as 
prineipal and I shall pay interest at the 
rate fixed above on thatamount also. Till 
payment in full of the debt due under this 
bond this mode of paying inter@st shall 
remain in forse, In ihe: event of non- 
payment of interest for two sonseontive 
periods of six months, that is, for the 
entire year, the said creditors have power 
either to benefit themselves by the condition 
regarding the sompound interest as herein 
mentionsd or to realise in any way they 
like, without waiting for expiry of the 
stipulated period fixed for payment of the 
principal, tho whole of the principal and 
intsreat in & lump sum or only the interest 
whieh under the terms of this bond might 
bs dus to them by that time from me as 
well as by the sale of the hypothesated 
property mentizned below and also from 
other moveable and immoveable property 
of miae, and | shall have no objastion what: 
ever," 

Now it is quite apparent from the terms 
of this eovenant that the sreditor was 
given three options .in ease of default in the 
payment of two conseentive instalments of 
interest, namely, either to sue for the whole, 
that is, the prinsipal and interest, or to 
Ist the interest mount up or to sue for interest 
only, If the areditor did not shoose to 
exercise his option of suing forthe whole 
amount due on default of the payment of 
two oonseontive instalments of 
the debtor, it sannot be said that the timg 
began to run from sush abstention. How- 
evor, the learned Counsel for the appellants 
contends to the sontrarg. He has referred 
ns to the oase of Gaya Din v. Jhuman Lal 


~ 


. deed before us. 


interest by * 
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(2). He argnes that the case of Gayadin (2) 
ison all fours with the present sase and 
that in the oase of Gayadin (2) it was desided 
by a Fall Beneh of this Court that where 
an option is given to a oyeditor, that is, 
on the happening of a sertain, event, to 
either sue for the whole amount, prineipal 
and interest included, or for interest only, 
and the sreditor omits to exereise his option 
and sue for the whole amount due, time 
will begin to run from the date of the 
omission to sue for the whole amount, We 
have carefully oofisidered the sase of* Gayadin 
and, in our opinion, the fasts of that ease 
aro quite dissimilar to the fasts of the- 
present oase, In that ease no option, as 
far as we oan see from the reeital of 
the terms of the bond given therein, 
was given to the ereditor. The latter had 
to sue on the happening of a oertain event. 
He failed to do so and the Fall Bensh of 
this Oourt held that time began toe run 
against him from. the date of his omission 
to sue. It is true that in that ease at 
the end of the bond it was resited that in 
case the ereditor did not sue, as he was 
entitled to, on defanlt in the payment of 
interest, the interest will go on running 
and mounting up in favour of the creditor 
up to the date of payment. That ig quite 
a. different aovenant to that given in the 
In the deed of 1891 it is 
slearly stated that the oreditor has threa 
options whieh we have already mentioned 
&bove, The plaintiff seems to have exeraised 
one of the options, ramely, to Jet the 
interest mount up at *ompcund rate, and 
it was'due to that fast that Re. 2,500 
mounted up io more than Re, 10,CO0 at the 
time the deed in suit was given. We? 
therefore, hold. that when the suit was 
brought by the plaintiff in 1906 in the 
month of August or when the compromise 
was entered into and the deed of the 5th 
of November 1906 was obtained from the 
defendant No. 1, the debt dueon the deed 
of 1891 had not besome barred by time, 
The argument for the defendants. appellants 
that the mortgage-deed of 1906 was given 
in lieu of a time-barred debt, therefore,. falls 
tothe ground. » 


. The disposal of the. seaand contention for 


(2) 28 Ind. Cas. 910; 37 A. 400; 18 A, L. J, 
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the defendants-appsllants depends upon the 
evidenee-in the ease, The allegation for the 
defense is that Girdhari Lal had a son born 
to -him-on the 13th of January 1587 of the 
name of Madhusudan, who died on the 25th 
of August 1895. “In support of this alle. 
gation the defense examinad two witnesses, 
Tula Ram and Gopi Nath, and produced 
two registers, one- the register of births of 


1887 and- the otber the register: of deaths. 


of 1895. The oral evidenca of Tula Ram 
and Gopi Nath has only to be read to be 
dissarded. * They seem to remember things 
whish happened in the family of other 
people and are not quite osrtain of the dates 
with whioh.they are more elosely sonnsested, 
As remarked by the learned Subordinate 
Judge, it is sa easy to produce oral 
evidenee on 8 matter like this that a 
eertain person had a son at onse time 
and that son died afew years afterwards. 
We have examined the two registers very 
sarefully. It appears to us that the register 
of births.has been tampered- with, The entry 
with regard to Madhusudan is given at the 
bottom of & page, the total of the births 
for the- month has been tampered with 
and elearly sltered; the alteration seems 
to: have been made for the benefit of the 
defendants. 1f the entries of the 13th of 
January 1887 where two names are giver, 
that 


just- above his, are taken ont, then the 


total: of the month as first given would be ` 


sorrest. But the register of deaths gives 
a eomplete:lie to the sase forthe defence. 
In the register of deaths the name is given 
as. Maksudan and not as Madhusudan, and 
the original parentage stood as. that of 


e Girdhari. Lal Kayesthand the word Kayesth 


has-been altered to Misser, In the. solamn 
of the: aga of the-ehild who died, the age 
ia: given: as- between *10 and 15, while ez. 
hypothsi Madhusudan would only be just 
about eight years. We agree with the learned 
Subordinate. Judge: that the evidence for 
the: defense; in support of the allegation that 
Girdhari Lal had a son born to: him 
1887 of the name: of Madhusudan who died 
in August 1895, ie quite unreliable. The 
ease therefore, stands thus: 
that Girdhari Lal sontrasted debts with 
the firm of the plaintiff he had no son. 
He was the sole owner of the property 
and could deal with it as he liked. On 
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of: Madhusudan and another person - 


in' 


At the time. 


(1921 © 


the 13th of June 1891 when he  exesuted 
the first mortgage-deed he had no son, 
is, however, said that defendant No, 2 was 


born only a few months after the. exesution , - 
6f that deed, We find we are. unable to 
agres with the sontention of the defendants - 


The lower Court has 
shown eonslusively that “Manohar Lal was 


on this point also. 


born sometime in 1893. "The learned Sub. | 
ordinate Judge has marshalled the evidenee : 


on the point, and we agree with him in the 
-appresiation of the evidense as to the date 
of the birth of Manobar Lal. 
of 1891, having been exeented long béfore 
the birth of any of the sons of defendant 
No, 1, would be considered a valid deed, 


It - 


The deed- 


r 


- 


The deed now in suit, that is, of the 5th - 


pf November 1906, was given in lieu of the 


former deed and would, therefore, be taken . 


to be for antesedent debt, Defendants 
‘Nos, 2: toe 4 are, therefore,: in our opinion, 
notentitled to-objeat to the, deed in suit. 


The appeal, therefore, fails and is dismissed 
with sosts, insluding fees in this Court on the - 


higher seale. i 


Appeal . dismissed, 


UPPER BURMA JUDICIAL COM. 
MISSIONER'3 COURT. 
Sroonp Civi, Arrear No. 162 or 1920; 
Oatober 12, 1920.. 

` Present :—Mr? Justice S winhoe. 


"- 


MA BIN HLAENG AND-0THERS— DEFENDANTS... | 


— JÁÀPPELLANTS 
VETS 


MA SHWE KIN—Respéupenr. 
Buddhist Law, Burmese—Inheritance-~Son from 


second wife, share of, in hnapazon property of first ` 


marriage. 


Under Burmese Buddhist Law a son: from &- 


second marriage is entitled to a one-eighth share . 


in the hnapazon property of the first marriage, and 


this share is independent of the share of hig - 


mother and oan be sued for during her lifetime. [p. 


* 88, col. 1.] 


Mr. D. Duft, for the Appellants. 
Mr. L, Pé'lay, for the Respondent, 
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JUDGMENT.—The relationships .of tha 
parties in this appeal are as follows :— 


Ma Thin Hton—Bo Htaik Kyi-—Ma Shwe Khin 
(1st wife) (2nd wife} 


Ma Ein Hlaing (Ist defendant), Maung Taing Aung 


(plaintiff). 
f T m 
Ma Ngwe. Maung Htoon Maung Htoon 
Hlaing (2nd Pe (?rd Tin (4th , 
defendant), ^ defendant). defendant). 


Bo Híaik Kyi first married Ma Thin Hton 
and'first defendant-appellant is their daugh- 
ter, the remaining defendapts being first 
defendant!a shildren, Ma Thin-Hton-died and 
Bo Htaik Kyi then married Ma Shwe Khin 

.and plaintiff respondent is their son. His 
father Bo Htaik Kyi is dead bat his mother 
is still alive, and, as he isa minor, he sues 
through her as his next friand, In the plaint 
it is stated that she too has a shate in the 

property in suit but she relinquishes it. The 
suit was for partition of certain lands said 
to be the Anzpazon property of Bo Htaik Gyi 
and Ma Thin Hton and in the défendanta’ 
possession, of whioh plaintiff slaimed that he 
was entitled to a one-fourth share. He also 
slaimed ‘Rs. 178-12-0, being a one-fourth 
‘share of Rs. 715, the amount for whieh other 

“Janda left by Bo Htaik Gyi had been 
either mortgaged by or redeemed from first 
defendant. 


Defendants-appellante’ written statement 

-is not elear, but there is no denial that the 

, property is the Anapozon of Bo Htaik Gyi 
and his firat wife, . 


They said the lands in plans (02) and (9 ) 
were reseived on morigage for Rs. 215 and 
that other lands were mortgaged by plaintiff. 
"They also said that the estate ought to be 

divided into eighths .and'that a suit for parti» 
*tion should not be brought; but no reason for 
this is given. “The issues were:— o 

(1)-Were the lands as per plans (09 
and (©) bobzbaing lands of Nga -Hiaik Kyi 
or were they mortgaged by others P 


(2) Were the sums, Rs. 100. and Rs, 115, 

. mentioned in paragraph 4 of the plaint paid 

as.additional.advanae on the,lands-as per 

‘plana (09) and (8)? : 

(3) Should plaintiff sue for the Rs. 200 

and Rs. 300 mentioned in paragraph 4 of the 
plaint? mE M "s 
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(4) Should the estate be divided into four 
or Sr shares ? ' 
9) Should the lands as per plans ( 
and ( 9 ) be partitioned ? : j e 


There was examination of the parties 
before issues were fixed and obly Ma Rin 
Hlaing was examined asa wilness on behalf 
of the plaintiff. She gave: partieulars of the 
lands in her possession and those mortgaged 
by and redeemed from her, and said that 
plaintiff once asked for his inheritanee but 
she did not give it beeause he was young. 

The Judge desided that tbe anit for parti. 
tion of Hs. 200 and 300 mortgage.money 
reseived by Ma Ein Hiaing must be dismissed 
on:the authority of Nga Ya Baw ve Nga Bya 
(1) and that, as tothe remaining money And 
the lande, after deducting further sums paid 
the plaintiff will getone fourth of Rs, 78 and 
Pen de on n authority of the Menuky 

ammathat. : The referenee given 
is not traceable, LR Ret 

An appeal was made by the present 
lanfe, and the Distriet Court Kali Wa 
plaintiff could sue in the lifetime of his 
mother as his elaim was through his desearad 
father, not through his mothet, and that it 
was not time- barred as he is still a minor, The 
appeal was dismissed, as i5 was said that thers 
was no objeotion raised to the share being one. 
fourth and not one-eighth. Unfortunately the 
Distriat Judge did not quote any rulings or 
Dhammathats and disposed of ‘the oae 
summarily, 

* lt is not unnaturally objested now 
lower Appellate Court' judgment a 
aesording (o law, and it is àlso stated that the 
ean .elaim in. hia 
mother’s lifetime is wrong. The grounds 
of appeal to the Dictriet Oourt were that. the 
elaim-of Ma Shwe Khin was time barred 50 
she was élaiming through her son, bnt that 
no partition eould be allowed between -the 
children while the step mother is alive, - An 
the mother's ‘slaim is time barred, her ehild’s 
alaim-is also time-barred. The lower Court 
erred in granting a one-fourth share and not 
sonsidering that it was time-barred and was 
against the Dhammathats, and that the 
plaintiff bad instituted a guit for another 
person, 


e very 


(1) 22 Ind. Cas, 959; U. B. R, (1918) I, 173, 
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The obvieus meaning of these. grounds is 
that the son has no share apart from his 
mother but san only olaim through her, so that 
his suit is not maintainable besause she has 
lost her right to,sue owing to limitation, also 
that he eannot sue while his mother is alive 
and that the granting of a one-fourth share 
is against the Diammathats. Ido not agree, 
therefore, that the grounds of appeal do not 
inelude an objestion to the granting of a one. 
fourth share, as the District Judge has said, 
and the written statement in the ease pointed 
out that the division ought to be/into pighths, 
As a matter of fast it did not slearly raise 
the objestion that no, partition was allowable 
in Ma Shwe Khin’s lifetime, neither did Ma 
Bin Hiaing in her evidenss, bat the point 
was taken on first appeal. The position is, 
therefore, slear; both plaintiff and first defand- 
ant are children of Bo Htaik Gyi by different 
wives, and the property in dispute belongs 
to the earlier marriage. The question, there- 
fore, resolves itself into this—must plaintiff's 
slaim be through his mother or has he got 
a distinet and separate olaim from his 
molher'selaim? If the latter, it is clear that 
it has nothing to do with whether his mother 
isalive or not—he el&ims direet,. on his 
father's death, from his half.sister and her 
children in possession of the property, The 
surviving widow does nob make a olaim, .&o 
_ the ease is only for the share, if any, of the 
plaintiff, and not for any time-barred share 
of the widow. 

There isa direst eonflisb of authority èn 
Upper and Lower Burma on the point in 
issue. In the ease of Mi Ohan Mya v, Mi 
Ngwe Yon (2) it was held that the ehildren of 
a first marriage were, on the death of their 
father who had married again after the death 
of their mother, entitled to three-fourths of 
the leftefpwa of tha first marriage taken to 
the sesond marriage and the surviving widow 
entitled to one-fourth, the shildren of the 
Besond marrige getting nothing till their 
mother died, when they got her share. In that 
sase the property was in the possession of the 
surviving widow, who had (aa in the present 
sane) a minor son, and a suit was, therefore, 
inktituted by tbe ehild of the first marriage: 
The olaim,. however, was as a kettima adopted 
ehild of that marriage ‘and the greater part 
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disauasion as fo the proof of this adoption 
and whether it was ketéima or apaddittha, and 
whether the adoptive fie had been sub. 
sequently severed or not, The latter portion 
of the judgment, however, deale with the last 
ground of appeal, whieh was that the giving to 
the ehild of the first marriage of three, fourths 
of the property taken to the sesond marriage 
was contrary to Buddhist Law “as there is 
8 son of the seoond marriage, The learned 
Judge, after observing the sontradistory 
nature of the texts sollested in sestion 229 
of U Ganng’s Digeat, Volume I, and also 
referring to seotion 220 of the Attasankhepa 
Dhammathat, said that he was unable to supe 
pose that the Dhammathais, whieh gave three. 
fourths to the shildren of the first marriage 
and one-fourth to the surviving widow, had 
overlooked ths. fast that there might be 
ahildren of the second marriage; as in the 
case of he Manuyin and the Deyazja sush 
shildren ara definitely mentioned, without 
disturbing the three-fourths and one-fourth 
division. As regards asation 220 of the 
Altasankhept Dhammirthat noted above, 
whieh distinctly lays down that, when 
there are shildren of the sesond marriage, 
the division must ba into eighths, of whieh 
such ahildren get one-eighth taken from the 
share of the shildren of the first marriage, 
not from that of the widow, the learned 
Judge remarks; “The Aííasankhepa Dham» 
mathak was compiled by the late Kinwun 
Mingyi, U Gaung, the compiler of the Digest. 
He was learned in Buddhist Law and had 
experienes of its application, and his opinion 
is entitled to very great weight. Unfor- 
tunately this partionlar work of his is 
dogmatio, No authorities are sited; through. 
out the work there is evidence of attempt to 
resonoile sontradfatory texta of the older 
Dhammaihats without any hint of the method 
of reconciliation, and the tendeney is to 
alaborate intrisate rules of division of pro- 
perty whieh are never followed in praatias, 
e.g, the rule given in seotion 161,” 

The sonelusion oome to, therefore, was that 
“the shildren of the sesond. marriage got 
nothing besause their mother is still living, 
but on her death they got her share; As 


a regards the lettetpwa of the second marriage, 


it was agreed that the texts are almost 


of Mr, MoOoll’s judgment i is taken up with a unanimous and that the shildren of the first 


(2) 81 Ind, Cas, 94; U, B, R, (1915) 11, 74, 


marriage are entitled to one-eighth, waah was 
aseordingly given, 


- 
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The same point arose for decision in the 
recent sase in Lower Burma of Ma Lay v. Tun 
Shwe (3) and was deoided by Sir Daniel 
Twomey, Chief Judge, inthe opposite way to 
Mi Ohan Mya’s case (2). Unfortunately the 
latter ease cannot have been brought to the 
noties uf the Court, as.the judgment sontains 
the following remake: “lt appears that 
neither the Chief Court nor the Judioial 


, Commissioners have yet definitely desided 


the question whether in a oase like the pre- 
Bent the offspring of the sesond marriage are 


entitled toa share in the joint property - 


asquired during the father's first marriage." 
The consequence is that no referense is 
made to Mi Ohan Mya’s case (2), and it ean 
only be supposed by  referenee to the 
arguments used by the learned Chief Judge 
that, if he had notieed it, he would have 
disagreed with the eonelusion arrived at, as 
in fagot the ease of Mi Ohit Lu Ma v. Wi 
Win Ma U. (4) was cissented from. 
The faots in Ma Lay's case (3) are enrionsly 
similar to those in the present appeal, even 
to the fact that the surviving widow's own 
share was time barred and that a next friend 
sued on behalf of the minor son, Tun Shwe, 
to get a share from Ma Lay, the daughter 
of the first marriage, of the property brought 
to the sesond marriage. The addition of Ma 
Lay’s step-brother and the widow herself as 
defendants makes- no differenee to the 


question of Tun Shwe’s right to olaim during 
his mother’s lifetime, nor to the share whieh 


he should get.- The desision in the oase was 
that, as there is a ehild of the sesond 
marriage, the division is into eighths, of 
whioh the surviving widow gets two shares 
and the children of the first and second 
marriages get five shares and one share 
respestively ;° in other words, “the widow 
should in any ease.get her one-fourth share, 
and the one-eighth shareof her children should 
edme out ef the three-fourths share whieh 
the children of the former marriage would 


have received if the widow were childless.” 


That is, a one-eighth share is taken from the 
share of the children of the first marriage 
and given to those of the seeond, so that the 
latter’s elaim is quite independent of the 
widow's and would haveto be given in'her 


(3) 51 Ind, Cas. 588; 10 L, B. R. 10; 12 Bur, L, 
(4) 35 Ind, Oas, 428; 10 Bur, L. T, 4l, ` 
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lifetime*®-and whether her elatm is time-barred 
or not. In coming to this desision the 
Chief Judge dissented from the ruling in 
Mi Ohit Lu Ma v. Wi Win Ma U (4) and 
pointed out that the Bayaga has two eon- 


tradistory texts, one givinig the step-mother, 


only & share, and the other giving a separate 
Bhare also to her ehildren (whieh.is apparent- 
ly not notised inthe Upper Burma Ruling), 
and that the Manuyin, which is the, solitary 
Dhammathat that deslares unoompromiging- 
ly against pny share being, given to tha 
shildren of the second marriage, goes on to 
say;  norshall any of th? property asquired 
during the second marriage be given to the 
children of the first marriage. Not only 
has this latter rule not been followed by 
the Courts, but it is sontradisted by the 
same Dhammathat whioh layadown: "on the 
death of the mother, the father marries again 
and dies, leaving issue by the second marriage, 
The estate shall be divided, and thé sesond 
wife shall get five shares, her shildren by the 
marriage two shares, and her step-shildren 
one share,” 

This san only refer to property saequired 
during the second marriage, of which it ia 


_immediately afterwards deslared that the 


atep-shildren shall get none. Thus the value 
of the two Dkammathats on whieh tha 
ruling in Mz Ohan Mya’s case (2) was based 
must be considerably diseounted. 

On the other hand, the Aittasankhepa 
Dhammathat is supported by the Kungya 
Yazathat, Vinicchaya and Pakasans iu giving 
8 separate and distingt share to the children 
of the sesond marriage. 

It will be seen that in Mi Ohan Mya’s case (2) 
the learned Judge held that the preseneg of 
the shildren of the sesond marriage makes no 
difference to the division, as they got nothing, 


‘and, if this is so, M is hard to understand 


why the texts that are eollested under. scotion 
212 of the Digest should be so eareful to stata 
that thesecond marriage has been withont issu, 
They nearly all begin with sucha phrase as 
"After the death of the mother the father 
marries again but dies without issua” or 
“A widower or a widow marries again but 
dies without issue by thp seeond marriage,” 
The division is into fourths, But [many of 
these same Dhammathats give the mode of 
partition in seetion 229 of the Digest, that is, 
when there is issue of the sesond marriage, 
and then they divide the estate into sighthg 


e 





o 
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of whieh: the. ghildren.of the second. marriage 
get ore share of the property brought to that 


marriage. If snsh shildren have no share 
and merély inherit their mother’s share when 


. she dies, jt. would only be. nesessary to give 


the partition as between a step mother and 


. step ehildren-and to add. that.the division is 
| the same-as regards property brought to the 
 Besond marriage even when .the step mother 


,.80 eat. the texts 


. riage, 


has children-of her own. Instead of this the 
Digest’ sets apart Chapter .X in. order io 
dealing with "Partition 
among. ‘ehildren ‘of a former marriage, | their 
atep- parehte, and: ehildren of the segond mar. 
' arid moat of the texts 1 in sestion 229 of 
that Chapter deal with property of the 


first, marriaga brought to the sesond, Of 


- m 


sourse the author of the Digest is also the 
author oi. the Attasanthepa, and the arrange- 


. ment of.the Digest- is his own, but it is shown 


that the fact of-there being ashild by the 


. Beoonó marriage is very widely resognised 
. AN making a distinct differense in the ‘parti- 
„tion, 


„Authority i in Buddhist Law” 
. mafter in. Volume -II at page 86 et seq. 


‘Corfliot of 
. Ceals with the 
-He 
‘sonsiders the réconciliation of the sonflisting - 


The learned author of the. ' 


texta made by sestion 2.0 of the Atlasankhepa 


- , 


‘of the cesond marriage to. be intelligible. 


-Mya's case (2) and says: 
able that the shildren of the.seeond marriages 
“who are given a share 


‘Dhammathat to be.suesessfal,and the distinot 
method of partition where there are children 
He 
does not agree with the firding in Mt Chan 
“it is hardly aonceiv- 


in the . property 


' gequired during that *marriage (auh okra) in 


| | 


their father’s first marriage 


l it id ndmitfed | that the 


Md 


, addition to their mother's share. and in her 
lifetime "are not entitled to. share with their 


Ralf- brothers in the property aequired during 
(whieh ' js 
atet. ohsa) besause thejr mother is alive." 

The strange. thing is that there is ‘no 


. dispute about the shildrenof the frst marriage 
getting one: -eighth abare of the lettetpwa of the 


second marriage, and in Mi Oh:n Mya’s casé (2) 
texts ara almost 
_upanimous in favour of this, As this is so, it 
BOOMs. to me that the shildren of the sesond 
marriage have „just &s. strong. a claim to a 


“similar share in tfe property asquired during - 


the. first marriage, and no «eason is shown in 
.Ahe “Dhammathats why the glildren of eaoh 


` marriage should. not mutually have a one- .. 


- “eighth a share in tho Denperty of the other 
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marriage. In the Conflict, Volume IT, page 
96, this isaseepted without any demur by the 
The reason for the division 
into eight parts as laid down in the Ménukye, 
Ohapter X, section 10, when children by more’ 


than one marriaga hava to bə provided for, -is 


explained by Mr. May Oung in his Treatise 
on Burman "Buddhist Law, Part III/,, page 
257, when dealing with property asquired 
during the sesond marriage, as follows :— 


"When the ease of a son by the seoond 
marriage had to beiprovided for, he wasigicen 
one-fourth out of the pubbaka’s ordinary one- 
sixth, and one-fourth of his parent’s ordinary 


: Bve-sixths, making two ont of eight shares 


-for him and arriving at the proportion of 1, 5 
and 2 (section 10).” Why should not the 


 S&mà reasoning hold good as regards the 


ehildren when the property is acquired during 
“the. first marriage acd provision is basing 
made for a shild by the sesond marriage? — 

It is true that'Mr. May Oung!s division 


: js based on his argument that the. .proper 


` Bbare of a step-child as against his atep parent 


` only should: be one sixth and not one-eighth, 


and also that this is not the basis of the 
.division.adopted in the sase of Ma Lay v. Tun 
Shwe (3), but the result is the same, namely, 
that a son by one marriage gets one-eighth, 


. of the -property acquired during the other 
- marriage as a distinet share. 


. ‘In both: eases provision. is made for the 
fast ‘that there ig a son by the -seeond 
marriage; in the first ease by. taking one. 
fourth from the pubboka and-one-fourth from 
‘the parent, if Mr. May Ounzg is right, and in 
the other ease by leaving alone .-the parent’s 
share (whieh is only one-quarter) and taking 
an eighth from the. three quarter share of ‘the 
. shild of the-first marriage, i 


Mr. May Oang does not eomment on the 
ruling in Mi-Chan-Myga's cate (2) as to a sone 
haying to wait till his mother is dend,' but 
he notices “the sage, and hé appeared; as 
Advosate for: thes appellants in the Lower 


“Burma ease of Ma Lay v; Tin Shwe (3) where, 


as the judgment ‘shows, he urged: that the 
shildren of'the seeond marriage would not 


‘get any-share, and anyhow would have, to 


wait till their mother died, Yet, oddly 
enough, he was able only to produse as ‘hia 
authority the ease of Ma Ohit Lu Ma v. Wi Win 
Ma U. (4) and did not site the:Upper Burma 
Ruling, whieh directly supported him. -In 
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memorandum of appeal shall, in ‘addition to 
the eopies specified in Order XLI, rule 1, 
be aesompanied by a eopy of the judgment 
of the Court of first instance; see Notifisation, 
dated 17th Ostober 1919, printed on page 
99 of the Punjab Reeord, Exeeutive Part, 
1919, Order XLI, rule l, lays down that 
every appeal from an ordinal decree shall be 
preferred in the form of a memorandum 
whieh shall be assompanied by a seopy of the 
deseree appealed from and (unless the lower 
Appellate Court dispenses therewith) of: the 
judgment on whish it is founded, and*it has 
also been ruled that if the memorandum is 
not aesompanied by d eopy of the judgment, 
the appéal must be dismissed as time-barred 
unless the Appellate Court dispenses with 
sush copy; see Dhanpat Mal v. Mela Mal (1). 
Order XLII, as added to by this Court, ia 
equally imperative in demanding in the 
ease of sesond appeals a copy of the first 
Court's judgment, and I san see no reason 
for not following tbe sourse adopted in 
Dhanpat Mal v. Mel: Mal (1). The law 
requires that the memorandum of appeal 
shall be aescompanied by oertain dosuments 
‘and if the memorandum of appeal is precent- 
ed unaseompanied by such dosuments, I am 
of opinion that the presentation is not 
valid. 


Mr. Manohar Lal urges that it is a common 
practise in this Court to present seeond 
appeals unaesompanied by a eopy of the first 
Court's order and that no objestion ¿is 
ordinarily taken to the defieieney being made 
good later on. I ĝm aware that there are 
instanses in whieh, as in the present oase, 
appeals have been returned besause, when 
originally presented, they were not assom- 
panied by a eopy of the first Courva order, 
In some suah saseg the defisiensy may have 
i been made good within the required period 
of ‘limitation. In other eases in whieh 
defieieney was made good after the period of 
limitation had expired, there may possibly 
have been some suffisient cause for extending 
limitation under the provisions of ssetion 5 
of the Limitation Ast. There may again 
have been cases if whioh the appeals should 
really have been dismissed as time-barred 
but the respondent emitted to draw the 


19 (1) 41 Ind, Cas, 918;] 07, P, R.I 1917; 188 P, W, Re 
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attention of the Court to the question of 
limitation and so the question eseapsd notise, 
Isertainly cannot say that I am aware of 
any praetise of this Court sueh as would 
justify the appellant in relying *on the 


: Explanation to, &seetion 5 of the Limitation 


Ast. 

“In my opinion this appeal must be gada 
as having been presented on the 14th Desem- 
ber 1920, that being the first date on whieh 
it was presented aseompanied by the copies 
required by Order XLII. The appeal is, 
therefore, time-barred and ie dismissed with 
sonta, | 
Appeal dismissed, 
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PRIVY COUNCIL, 
APPRAL FROM THE ALLABAB ID Hian Oouam. - 
- Maroh 1, 1921. ~ 
Fresent:— Lord Buekmaster, Lord Dunedin, 
. Lord Shaw, Sir John Hdge, and 
ee Mr. Ameer Ali, 


BAR NARAYAN AND ANOTHER—PLAINTIÉEFS 


— APPELLANTS 
VETSUS 
SURJA KUNW-ARI AND ANOTHER— 


DavenDanTs—ReSPONDENTS. 
Hindu Law - Will=Gift to idol—Construction of 
Will, rule of. 


No fixed and absolute rule, derived Rieke from 
the use of particular terms in one portion of a 
Will, can be set up in determining whether pro. 
perty conyeyed by the Will is an absolute gift to 
an idol, or whether the heirs or specified relatives 
of the testator are the irue beneficiaries, subject 
roperty for the upkeep, 
worship and expenses Of the idol; the question is 
one which can only be settle by a conspectus of 
the entire provisions of the Will. [p. 86, col. 1.] > 

A Will stated that the moveable and immoerve. 


"able property of the testator “shall be considered 


to be the property” of a certaifi idol, and concluded 
with the provision that “whatever may be saved 


-after defraying the expenses of the temple and the 


payment of the servants shall be used by our legal 
heirs to meet their own expenses;" 

Held, thet upon a sound construction of the Will, 
it was clear that the testator did nob intend to 
give his property absolutely to the idol, and that 
he contemplated that there was to be some dis. 
tribution of the property according as the events 
might turn out [p. 87, col. 1.] 

Appeal from a judgment and  deeree, 


dated the 4th January 1917, of tbe Alláhabad 


? wt 


RP 
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High Court(Sir Henry Richards, Kt., O.J., and 
Justice Sir P, O. Banerji, Kt.) and reported 
as3! Ind. Cas, 166, reversing a deeree of 
the Additional District Judge, Gorakhpur. 

Mr. De Gruyther, K.O., and Mr. iS SLANE 
for the Appellants. 

Mr. Dunne, K. O., and Mr, Nonoorihy Brown, 
for the Respondents, 


JUDGMENT, 

Lorp SHaw.—This is an appeal against a 
desree of the High Court of Judieature for the 
North-Western Provinees at Allahabad, dated 
the 4th of January 1917, whieh eavarsed a 
dearee of the Additional Distrist Judge of 
Gorakhpur, dated the 11th of February 1915. 

As their Lordships have some to be of 
opinion that the jadgment of the High Oourt 
is correct, they also agree that it is un. 
nesessary to deal with another question opsned 
on this appeal, namely, whether the plaintiffs 
have a title to sue as interested persons 
within the meaning of section 14 of the 
Rsligious Endowments Act, 1863, | 

The question on the merits eonesrns the 
sonstruetion of the Will of Baba Sukh 
Mangal Singh, who died on the 2nd of 
August 1912, leaving two widows, who were 
chief defandanta 1 in the astion and of whom 
the sesond respondent i is the sole survivor. 

The Will is dated the 29th of Oatober. 
1903, The point in issue is not unfamiliar,’ 
It is whether the property sonveyed by the 
Wil was an absoluta gift toa eertain idol, 
namely, Sri Thakarji, or whether the pro- 
perty is truly destined to the testator’s own 
heira under the Will, subjest toa aharge of 
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maintaining Sri Thakurji and meeting all ' 


the suitable expenses of the Thakardwara, 
the oost of its repair? and the pay of the 
servants sdnnested with it, as these are set 
out iu the Will itself, 

" In sueh oases no fixed and absolute rule 
ean be set up, derived alone from the use of 
partieular terms in one portion of the Will, 
The question whether the idol itself shall be 
considered the true beneficiary, subjset to a 
eharge in favour of the heirs or apesifjed 
relatives of the testator for their upkeep, or 
that, on the other hand, these heirs shall 
ba sonsidered the true beneficiaries of the 
property, subjeat to a eharge for the upkeep, 
worship and expenses of the idol, is & ques- 
tion whieh oan only be settled by a cornspeetus 
ef the entire provisions of the Will, , 


9b 


This may ba briefly given, As it happens; 
there is no grant in express words to Sri 
Thakurji, but the moveable and immoveable 
property of the testator “shall be eonsiderad 
to be the property of Sri Thakarji.” The? 
question, however, may bs eonsidered in the 
same light as if words of express grant had 
oesurred. The testator makes provision that 
the waef is sush that "whatever money and , 
grain produesd by the str land will rethain 
after meeting, (the requirements eof) raj and 
bhogeof Thakurji shall be used and appro- 
priated by my sussessors generation after 
generation.” 

The question as " whether “sussessors” 
means "heirs" and "heirs" means ‘‘sussessors” 
throughout this. Will might raise in differing 
sireumstanses differing eonsiderations, but 
these do not arise in the present ease, there 
being in the person of the surviving widow a 
true oontradictor to the rights of the idol, 
whieh rights must be sonseryed and the 
extent of whish is now to be determined. 

A further sentense oesurs in elause 6 of 
tie Will: — 

“Bat whatever profit will’ remain after 
meeting the expenses of the Thakurdwara, 
the sosta of its repairs, the pay of the servants 
eonnected with it, and the eosta of repairs 
of other buildings, ont of the said profite, 
shall be spent on the estate." 

Clause 7 of the Will deals with the | powers 
of the heirs, and inelüdes the hypotheeation or. 
Mortgage of the shares of two villages. | It 
then proseeds, however, ip provide that, in the 
event of a famine oseurring or the villages 
falling into arrears and the heirs beginning 


‘to die of starvation," then these starving heirs? * 


may support themselves by an hypothesation 
of two houses named. It is further provid- 
ed that no suesessor shonli have power to 
make any gift or any kind of transfer in 
favour of any relative, and that no ‘improper 
loans should be taken (“as might imperil 
the Thakurji’s property,”) 

With regard to Sri Thakurji itself, the 
restrietions are very slear, namely, “nothing 
more nor less than what is done at present 
should be done” in eonneetien with a long 
deseription of varioys duties of attendanse 
and worship, And it is provided that they 
(the managers) “shall perform the servise 
of Sri Thakurji and the other idols men. 
tioned above in the same way se ib is pers 


formed in my time,” 


D 
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* Thess elauses oseur in seetion 5 of the 
Wil. By section 8 the matter is made still 
slearer by the elause:— 

"They-should continue the management 
just as it is at present and get rajbhog, 
uisava, oto., of Thakurji carried on; and our 
successors should be maintained as they are 
maintained at present." ` 

It is plain aesordingly that this was in no 
sense what might be termed an expanding 
trust, but dne in whish the, maintenance 
and expenses in the life-time of the testator 
were eonsidered as a substantial standard of 
maintenance and expensds.in all time soming. 
The importance of this consideration is that it 
was not seriously questioned that the value of 
the property left by the testator amounted 
to Rs. 90,C00, with an inaome of Rs. 7,000 per 
annum, whereas the total expense of the wor- 
ship, nseintenanse, sto., of the establishment 
of the idol would àmount-to a muoh smaller 
sum, whieh one of the parties puts at Rs, 500 
per annum. 

One question sesordingly whieh forces 
iteelf upon the attention is what under 
this Will, aseording to the: appellants’ eon- 
gtrnetion of if; would happen if, thé seale 
of the idol’s expenses being as stated, 
there should, as would inevitably  oeeur, 
be an seeumulation of surplus revenue. 
Upon this subjest the Willis not silent. For 
instanee, the rights of the daughters inelude 
as follows:— 

"The daughter who is now two years’ 
old and is unmarried and all other sons or 
danghters who may be born in future will 
be married into high oaste Brahman families 


"and their chhaiti, barhiand marriage cere- 


monies will be performed, and dowries, ato, 
given aecording io the old sustom, viz., in 
the same way in whieh these things were done 
during the time of my ancestors, The 
daughters will, till their marriage, 296 MAID- 
tained by our sueseseors in -the same way 
in whieh girls haye been brought up to this 
time" 

It besomes fairly oleür aesordingly that 
up-to this point a family settlement has, 
been made, ait the idea of the administra- 
tion is mush more sqnsonant with the idea 
of a grant in favour of the ultimate desti- 
nation being under the Will to the family 
as &ush than to the idol and its managers 
es such, Two brothers-in-law are named 
in sestion 8 of the Will as managers 


t 
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wake eolleetionr, pay the Government revenue, 
eto., and make over the profits to my two 
wives." 

Then by seetion 9 of tha Will: — A 

"In the event of my sueéessors having 
no issue, my wives and those of my gus- 
eeagors will remain in possession, and when 
the wives also eease to exist, my daughters 
will remain in possession and ossupation dur- 
ing their life-time, and after performing the 
rajbhog, ete., shall use the savings for their 
own maintenanse," 

Selling or alienation of the property is 
forbidden, and finally there is this definite 
slause: — 

"Be it known that all this wagf property 
shall be considered.to be the property of Tha. 
karji, Sheoji, Ganesh ji, eto., installed in the 
temple at Ismailpur." 

This, it*will be observed, is a repetition 
of the expression  osenrring in olause 6 
already quoted; but there is then added what 
appears to their Lordships to assist greatly in 
the sonstrustion of the deed:— 

"Whatever may be saved after defraying 
the expenses of thetemple, and the pay of the 
servant, shall ba used by our legal heirs to meet 
their own expenses." 

A further and more detailed analysis of this 
Will need not be given, The passages already 
sited sufficiently raise the point at issue þe- 
tween the parties, 

Their Lordships are of opinion that by 
this deed the. provision for the worship, 
expenses and annual ekarges of the idol, 
&i Thakurji, form a burden upon this 
estate, but that the property deseends aesord- 
ing to the destination in the Will and 
subject to that burden. , The judgment of 
the High Court appefrs to their Lordships 
to be eorreot upon a scund eonstruetion 
of the deed itself. But the deeision now 
given appears to their Lordships to be in 
entire acsordanse with the jedgment of Lord 
Justice Turner in Sonatun Bysack v Sreemutiy 
Jugguisoondree Dossee (1) desided by this 
Board, followed by the judgment in the 
ease of Ashutosh Dutt v. Doorga Ohurn Ohat 
ier,ee (2) pronounsed by Sir Barnes Peasosk, 


(1) 8 M. I. A. 66; 2 Suth. P, O. 5.87; 1 Sar. P. O, 
721; 19 E. R. 455, 

(3) 60,488; 61. A. 182; 5 0. L. BR. 206; 4 Bar. P. 
C, J, 58; 83 Suth, P. C.J, 694; 8 Ind. Jur, 671; i 
Shome L R, 82; d Ind, Doc? (N. 5.) E88, 3 
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To use Lord Justise  Turner'a expression, 
whish seems applisable to the present ease, 
their Lordships are of opinion that "although 
the Will purports to begin with an absolnte 
gift*in favour of the idol, itis plain that 
the testator sontemplated that there was to 
be some distribution of the property assord- 
ing as events might turn out; and thàt he did 
not intend to give this property absolutely to 
the idol seems to the'r Lordships to be slear 
from the direetions whish are aontained in” 
various olauses of the Will. 
= The Board was referred to the judgment 
in Jadu Nuth Singh v. Thakur Sita Rami (3). 
‘The ease merely illustrates the inexpedieney of 
laying down a fixed and general rule appli- 
eable to the sonstrustion of settlements vary- 
ing in terms and applying to estates vary- 
ing in situation. The terms of the Will 
referred to by Lord Haldane in the last- 
inéntioned oase show that one*half of the 
ineome was to be applied to the . templé 
purposes and that the other half was to be 
enjoyed by the managers without power of 
alienation, and that the whole net insome 
was to be applied to the expenses of the 
temple, the entire income being only Rs. 800 
per annum. It is manifest that the deéision 
has no applisation to a ease like the present, 
the cirsumstaness of whieh haya just bee 
deseribed. : 
Their Lordships will humbly advise His 
Majesty that the appeal should be disallowad 
with sosts, 


EA 


t 


Appeal dismissed, “9 


Solicitor for the H. 
Dalgado. 

Solisitor for the Respondents.— Mr. Douglas 
Grant, E 


A ppellants, —Mr. 


(3) 42 Ind. Oas, 225; 30 A, 558; 44 I. A. 187; 
21 0. W, N. 953; 22 M. L. T. 62; 20 O. 0. 200; 19 
Bom. L. B. 68%; (1917) M. W. N. 605 26 0. L.J. 
309; 4 O. L., J. 586 (P. C.). ; 
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.G. Ms. for the other. 


* BOMBAY HIGH OOURT. 
Givin APPEAL No. 15 ox 1920: 
Suit No, 1428 or 1919. 
May 25, 1921. 

Present; —Mr, 3ustiee Pratt. 

SsDASUKH GAMBHIR?2HAND asp œ 
OTHERS-—PLAINTIFFI—APPELLANTS 
versus 7 

BAIJNATH HARNANDRAI— 


DeresDANTS——ResPONDENTS, . 
Costs—-Cownsel’s fees —Tamation—Discretion-wPrace * 


tice. 2 
On a questiu of the quantum of *Counsel’s fees 
the*Cour& always allows the opinion of the Taxing 


Master to be paramount. (p. 38, col. 1.] 

The Court will never. interfere in taxation unless 
the Master is wrong in principle or, very clearly . 
wrong in detail, [p. 38, col. 1.) 

Hill v. Peel, (1870) 5 C. P. 172 at p. 180; 49 L. J. 
C. P. 89, followed, . 

Review of taxation. 

Mr. Desa, for the Appellants. 

Mr. Taraporewala, for the Resppndents. 


JUDGMENT.—This is a summons for 
review of the taxation of plaintiff's bill of 
eosts in Suit No. 1428 of 1919 and Appeal 
No, 15 of 1920. Both in the suit and in 
the appeal the brief fees elaimed for Counsel 
were fifteen G. Ms. for the one and thirteen 
The Taxing Master 
has redueed these to twelve G. Me.and ten 
G. Ms. in the suit and ten G, Ms, and eight 
G. Ms. in the appeal. 

These are the rednetions complained of, 
and it is said that they offeod against the 
gases of Robb v. Connor (1) and Sturgis v. 
Morse (2). ln Robb v. Connor (1) the Taxing 
Master's decision was reversed, besause he 
had in fast exersised no diseretion, He 
redused the fees marked by theAttorney on the 
brief not because he sonsidered themexeessivey 
but merely in a spirit of wanton interferenee 
out of a desire to slip and shave. That is not 
the oase here. The Taxing Master's order 
shows that he has sonsidered the nature and 
im portanse of the suit, the amount involved, 
and has decided on such sonsideration that 
the fees of twelve and ten Q. Ms. are reason. 


able and, proper. 
The ease of Sturgis v. Morse (2) lays down 


. no hard and fast rule, ° Indeed in some oases 


higher fees have been allowed in the Appeal 
Oourt, The Taxing Master allowed lower 


1874) Ir. R. 9 Eq. 378. 
(2) (1859) 26 Beav. 562; 33 L, T. (o. s.) 5; 122 R. 


B. 243; 63 E. R. 10:5. 
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fees on the ground that. the Counsel.engaged 
were already familiar with the faeta. 


On both points the Taxing Master has 
oxereised his diseretion in aseordance with 
, the principles, laid “down inrule $17. The 
* Court will never interfere in taxation unless 
the master is wrong in prinsiple or very 
elearly wrong in detail. 

In the ease of Hill v, Peel (3), Bovill, 
e O, oe said: 


"A very wide diseretion must nesessarily 
be left to the Taxing Officer, * whieh must 
be exereised by him after a sareful son» 
sideration of the partisulgr sirsumstaneces of 

. gach ‘ease; aud where, after properly sonsider- 
ing the matter, the Master has arrived at 
a desision, it lies upon those who impeseh 
his desision to satisfy the Court that he is 
“wrong, Where a prineiple. is involved, the 
Court will always entertain'the question, and, 
if nesedbary, give direstions to the Master; 
but, where it is a question of whether the 
Master has exereised his diseretion properly, 
or it is only a question as to the amount to 
be allowed, the Court is generally unwilling 
to interfere with the judgment of its officer, 
whose pesuliar provinee it is to investigate 


and to judge of such matters, unless there: 


are very strong grounds to show that the 
offieer is wrong in the judgment whieh he 
bas formed," 

This lays down the rule that has guided 
the Courts in these matters, On a question 
of the quantum of fees the Court always 
&llows the opinion of the Taxing Master to 
be paramount, | 
. I, therefore, dismiss this summons wih 
"esta. Counsel eertified, 


, Summons dismissed, 


(3) (1870) 5 C. P. 172 atp. 180; 89 L, J, C. P. 89. 
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E PATNA HIGH COURT. 
APPRAL FROM APPELLATE DkGskg No, 595 
or 1990. 

July 29, 1921. 
Present; —Mr. Justice Das and * 
Mr. Justise Adami. 
Shaikh RAFIQ UD-DIN, MINOR 
THROUGH HIS Y OTHEB, AND ANOTHER -—— 
APPELLANTS 
VeTSUus 


Haji Shaikh ASGAR ALI— 


RsPONDENT, 

Specific Relief Act (I of 1877), s. 42-—Suit for 
declaration of right to recover money if and when 
necessary, whether maintainable—Declaratory suit 
without consequential relief—Court Fees Act( VII of 
1870), s. 7 (IV) (c). M 


A snuit for a declaration that the defendants 
were liable to pay certain amounts and for the 
further declaration that the plaintiff shall be entitled 
to recover those amounts from the defendants if 
and when tit plaintiff is compelled to pay the 
same, is a suit for a declaratory dec-ee without 
& consequential relief for the purposes of the 
Court Fees Act. [p. 39, col, 1.] 

Deokali Koer v. Kedar Nath, 15 Ind. Cas. 427, 89 C, 
104; 19 O. W. N. 838, distinguished. 

Midnapur Zemindary Co. v. Secrelary of Btate for 
India in Council, 40 Ind. Cas. 96; 21 O. W. N. 884; 
44 0. 362 and Tewary Kora v. Bhupat Mander, 60 
Ind. Cas. 208; 4 P. L. J. 802, referred to. 

But such a suit, not being contemplated by sec. 
tion 42 of the Specific Relief Act, is not Maiptainable. 
[p. 89, col. 2.] 

Appeal from a decision of the Disiriet Judge 
Bhagulpur. < 
"Mr. A. B. Mukherji for Mr. Fakhiuddin, for 


, the Appellants. 


Mr. Mohammad Hasan Jan, for the Re- 
spondent, 


JUDGMENT. 

Dae, J.—A preliminary question arises in 
this appeal as to the suffisiegay of the Court. 
fees paid by the plaintiffs. -Xespondents on 
the plaint filed in the Court of first instance. 
The Stamp Reporter reports that there iw a 
defisieney of Rs. 275, 

It will.appear on a referencé to the plaint 
that the plaintiff sued for a declarntion, 
first, that Bs. 2,870 as given in sehedule A 
was borrowed for the benefit of the joint 
business and that the defendants are, there. 
: fore, liable to pay the prinsipal amounts 
besides interest to the extent of their share; 
aecondly, for a deelaration that the defendants 
are liable to pay Rs, 1,350 prinsipal beside, 
interest and eost8 as per sesount given in 
sebedule B, together with interest and eostq 


ae 
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as may be found on ealeulation to be due 
by them aeeording to the award of the 
Punshes: and thirdly, for a declaration that 
in ease the plaintiff for any reason what- 
‘ever be eompelled to pay the share of the 
. debts of the defendants he wonld be entitled 
to realise the same, prineipal with interest 
aud coste, from the defendants. 

In my opinion the view taken by the 
Stamp Reporter is not sorrest. It may of 
course be that the suit does not lie under 
seation 42 of the Spesifie Relief Ast, but 
if cannot be suggested, as was auggested in 
the ease of Deokali Kosr v. Kedar Nath (1), 
that the suit is not a suit to obtain a 
deelaratory deeree where no sonsequential 
relief is prayed for. That sase, whieh is 
referred to by the Stamp Reporter, is alearly 
distinguishable. The late Chief Justiea of 
the Caleutta High Court eame to the oon. 
elusion that there was in xubstanee à prayer 
for injunction, and a prayer for injunetion 
is a eaousequential relief within the meaning 
of theStatute. So far as the other oase, 
namely, Midnapur Zemndary Co, v. 
Seeretary of State for India in Oouncil (2), ia 
eonserned, it will appear that the sesond 
deolaration sought for by the plaintiff was 
based on the first declaration and in the 
peculiar sireumstaneos of the ease, the 
learned Judges took the view that the sesond 
deslaration asked for by the plaintiff was 
in effect a  sonsequential relief within the 
meaning of the Statute, 
Justies Row took another view in the sase 
of Tewary Kora v, Bhupat Mander (3), Iam 
of opinion that there is no defisiensy due from 
the respondents. 

Coming to the ease, I am clearly of opinion 
that the suit doese not lie. 
question is, is 
of the Spesifis Relief, Aet? That sestion 
daslares that, "Any person entitled to any 
legal sharaster, or to any right as to any 
property, may fhstitute a snit against any 
person denying, or interested to dany, his 
title to sush eharaster or right, and the 
Court may in ita disscetion 


a: deslaration that he is so entitled, and 


XD 18 Ind, Cas. 427; 39 C, 704 18 C. W. N. 
(2) 40 Ind, Cas. 96; 210. W, N; 834; 44 0. 
2, 

(3) 50 Ind, Cas, 298; 4 P, L. J, 802. 
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In this Court Mr. 


The whole: 
it, a suit under seotion 42: 


make therein- 


39 


the plaintiff need not in such suitask for 
any further relief.’ ‘The plaintiff in this 
suit has not asked for a deslaration as to 
his legal sharaster. Now elearly a legal 
eharaeter under sestion 42 means the status 
of the plaintiff, that is to say, the status 
ae to legitimasy, marriage, divoree, adop- 
tion, and the like. It is quite elear that 
in this suit the plaintiff is not asking for & 
deslaration as to his status. ‘ 

Is he, then, asking for a deslaration ôf 
his right as toeavy property ?  Glearly he 
is nos The right to any property must 
‘mean the right to any existing property, 
In this ease-he is not Asking for any deolara- 
tion aa to any existing property. His 
whole snit is a suit for declaration that'he 
will ba entitled to sontribution from the 
defendants if and when the oseasion arises. 
This, in my opinion, is not sontemplated by 
section 42 of the Specifies Relief Ast, e 

I would allow this appeal, set aside the 
judgments and desrees passed by the Courts 
below and dismiss the plaintiff'a suit, “In the 
eirsumstanses of the ease I would dismiss it 
without eosts. 

Aral, J,—I agree, 


Appeal dismisssd. 


. BOMBAY HIGH COURT. 
ORIGINAL Cuir Joriapicrion ÁPPEAL 
No. 9 or 1921: Soir No, 733 or 1918. 
June 21, 1941. : 

Present :—Sir Norman Masleod, Kr., 
Chief Justise, and Mr. Justise Shah. 
MANAJI KUVARJI —DzzaxupasT No, 1— 
APPELLANT 
veraus 
ARAMITA—DzrEe5paxNT No. 8 — RESPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXI, 
r: 89--Emecution of decree—Sale, application to set 
aside—Part payment coupled with undertaking to pay 
—Payment— Deposit. 


, An undertaking to pay & ceytain amount ig not 
payment. Therefore, a part paymgni, coupled with 


: gan undertaking to pay the balance, cannot be 


considered as payment oredeposit in full within the 
meaning of rule 89 of Order XXI, Ciyil Procedure 
Code. iP 40, cols. 1 & 2.] 

The provisions of rule 89, Order XXI, Civil 
Procedure Code, are a concession allowed to judg. 


e 
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‘ment-debtors and they must be strictly complied with 
in order to enable the judgment-debtor to obtain 
the advantage of the concession; 


_ Appeal against a desision of Mr. Justiee 
Pratt. . 

Mr. Desat, for the Appellants. 

Mr, Ooléman, for the Respondent, 


JUDGMENT.— On the 10th January 1918 
the lat defendant as morigagor was ordered 
tg pay into Court Rs. 1,20,497 and interest 
and eosta, when taxed for payment to the 
plaintiff "and other defendhnts who were 
mortgagees. Defanli having been made in 
payment, a deeres sbsolute for sale was 
made oy the 17th June 1918, and two 
of. the mortgaged properties belonging 
to the first defendant were directed to be 
sold and the net proseeds to be applied 
towards the satisfaetion of the deeretal 
amount. The. sale was held on the 5th 
Augfist 1920 and the aastion-purehaser was 
the eighth defendant, De Souza. 

On the 29th day after the sale, 2e , the 4th 
September 1920, the first defendant brought 
into Court Rs. 98 ,000 plus 5 per sent, with 
an affidavit stating, “as no amount was apesi- 
fied in the. partieulars and 'eondirions. of the 
sale as that for the reeovery of whieh the 
sale “was ordered, I am unable to ascertain 
the full amount of the desree and to pay the 
eame into Court with this applieation. The 
moment it is calculated and ascertained I will 
pay the same into Court,” 

Notise was then issued to the judgment 
ereditors and tlie austion-purehaser to show 
eause why the sale Should not be set aside. 
The purehaser opposed the notise, sontending 
that the lst defendant had not somplied with 
the provisions of Order XXI, rule89. That 
was perfeetly clear from the admitted fasts of 
tHe saso. Butit was aontended that a part 
payment of the amount due to the deeree- 
holder, with an undertaking to pay the 
balanse, amounted to a deposit within the 
mie&nibg of rule 89 of Order XXI, and that, 
therefore, entitled the person giving the 


undertaking to an order setting aside the- 


sale. : 


“Now an nvidertaking to pay a ééptair. 


amount is not payment, and as has been laid 
down in previous desisiens, the provisiors of 
rule 89 are a éoneession allowed to judgment. 
debtors, they must be strietly somplied with 
in order to enable the judgment-debtor to 
obtain the adyantage of the sonsession, 
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part payment coupled with an undertaking 
to pay the balange were to be considered aa 
payment in full, then the provisions of the 
rule would not be somplied with. Bo the 
déeision of the trial Judge was eorrest and tbe 
appeal must be dismissed with eosts to the 


8th defendant. . 
Appeal diémissed. 


ALLAHABAD HIGH COURT. 
Szconp Civiu Appear No. 1069 or 1-18, 
February 25, 1921. 

Present; — Mr. Justice Gokul Prasad and 

l Mr. Justise Lindsay, - 
TIKAM SINGH AND anotser—DsreNpants 
— APPELLANTS 
versus 
- NATHU AND ANOTHER —PLAINTIFES— 
HESPOXDENTS. 
Hindu  Law--Mortgage, suit on—Transferee from 
mortgagor, right of, to question validity of morigage— 
Son of mortgagor, whether necessary party. 


A Hindu father mortgaged the family property 
to N. and subsequently sold it to T. N. bronght a 
suit on hia mortgage for sale of the property against 
T. without impleadirg the son of the mortgagor. 
T resisted the suit on the ground that the mort- 
gage was not valid asthe sums borrowed were not 
debts binding on the family property: 

Held, that although in certain cases it is open 
to @ transferee from a mortgagor to question the 
validity of the mortgage, yet in the present case 
no proper ‘decision regarding the validity of the 
transfer could be reached unless and until the son 
of the mortgagor be mage a party to the pro. 
ceedings. i p. 40, col, 2,1 ° 

Second appeal from a deeree of the Sub- 
ordinate Judge, Muttra, reversing a deeree 
of the Munsif, Mahaban, 

Mr, Narain Prasad Asthama, for the Appel- 


lants. 

Dr. Kailas Nath Kat,u, for the Respond- 
ente, 

JUDGMENT.—These two appeals arise 
out of two suits for sale brought on mort- 


e gages exesuted by defendant Kunwar Pal. 


The mortgages were exesuted both in the 
year 1909 and were for a som of Ra. 100 
each, 

The suits were resisted by two ‘persons, 
Tikam Singh and Ratar Lal, who slaimed ta 
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. have purehased the mortgagad property 
tinder a deed exesuted in their favour by 
the mortgagor, Kunwar Pal, on the 16th of 
October 1913. 

Onè of the questions whieh was agitated in 
fhe -Oourta below was whether these two 
defendants, as purohasers from the mort- 
Kagor, were entitled to'rnise any plea regard- 
ing the validity of the mortgage-deed, It 
may be explained here that both these defend. 
ants shallenged the mortgages exeeuted in 
plaintiff’s favour, on the ground that the sums 
whieh had been borrowed were not debts 
whioh were binding upon the property, 
whieh is admittedly joint family property. 
Tt is also admitted that the mortgagor, 
Kunwar Pal, has a son in existenee. 


‘ The Court of first instanee found, on the 
authority of a Full Beneh rule of this 
Court in Muhammad Mucamilullah Khan v. 
Mithiilal (1), that defendants, who are now 
the appellants here, were entitled to aall in 
question the validity of the mortgage. The 
first Court was of opinion that these defend- 
ants ‘by reason of théir puréhase represent- 
ed not only Kunwar Pal but also Kunwar 
Pal's son, The first Court was of opinion 
that the sale-deed whieh had been exeeuted 
in favour of these defendants had “been 
exesuted by Kudwár Pal as the managing 
member of the family and for purposes whish 
were binding upon his son. 

In appeal thé learned Subordinate Judge 
has taken a different view.  A«sording to 
his finding, it was not established : that" 
Kanwar Pal had exesuted this sale-deed in 
favour of the defendants-appellants as the 
managing membér, On the sontrary, the 
learned Judge was of Opinion that the dead 
had been exeautéd, by Kunwar Pal in his 
individual ofpasity, The result was that 
while the first Court dismissed the suits, the 
lower Appellate Court deereed them. [t 
cannot, we think, be denied in view of the 
Fall Beneh ruling of this Court that in 
eórtàiri eirsumstánoes ib is open to a trans. 
féree from a mortgagar to raise a ques'^ion 
r6garding the validity. bf the mortgage, Tha 
difisulty whiah we Sad in the present suit 
is that the son of the mortgagor was not 
made a party to the proseeding:s. In third 
paragragh of the further atatement of 


(1) 11 Ind. Cas, 220; 83 A. 783; 8 A. L. J. 901. 
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defense whieh was filed by the defendants, a 
ples was taken that the son of Kanwar Pal was 
& nesessary party to the suit, The firat Court 
doss not appear to have nesopted this plen 
or to have thought it neeessary to join the 
sôn as a patty to the snit. In desiding the 
fifth issue it held that “the head of a Hindu 
family represents the family in all tránsas- 
tions and a junior member is not a necessary 
party." 

It seams to us that no proper deeision 
regarding the validity of the transfer -niade 
by Kunwar Ral in favour of the*defendants- 
appéllants ean be reashed unless and until 
the son of Kunwar Pal is made a party 
to the proceedings. “This being so, we think 
the proper course is to set arfde all the 
proseedings in the Courts below arid, to” send 
the ease baek to the Court of first instanee 
through the lower Appellate Court for re- trial, 
with direetions to make the son of Kunwar 
Pala party fo the suit. Costs hese and 


hitherto will abide the result. 


Oase sent back. 


BOMBAY HIGH COURT. 
OR.GINAL Civin JURISDICTION APPEAL 
No. 28 or 1921: Suirs Nos. 8417, 3419 
or 1920. 

June 21, 1921. 

Present :—Sir Norman Maeleod, Kr., 
Chief Justise, and Mr. Justiee Shah. 
RUSTOMJI DINSHAW BILLIMORIA 
— PcalntivyF—APPELLANE 
versus 


DOSIBAI RUSTOMJI MASTER AND orgers 


— Derren pasts — RESP -NvE STS. 
Bombay Rent (War Restrictions) Act (II of 1918) 
s. 9—Landlord and tenant—Owner’s right to live and 
iir on business in his own premtses— Costs, where 
ejectment could be takenin Small Cause Court but 
was taken in High Court. 


What the Bombay Rent Aot anaua to pro. 
vide for is the case of & landlord who evicts the exist- 
ing tenant in order thah he may let the premises 
to another tenant ata higher rent, or ‘exact a 
higher rent um the tenant ona threat of eviotion, 
[p. 4?, ool. 1 , | . 

Àn owner of premises, if he says he wishes to 
nge them for his own purposes, is entitled to do 
80, and the question whether he is reasonably dige 
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‘shed with his rented premises is irrelevant, 
Sacks in'any event he is entitled to Wve in his 
own premises. He is nob bound io continue in 
rented premises with all the uncertainties of that 
PEA house which he chooses, DE he 

‘nob seek to occupy more space than 18 
pM rd required fof himself and his family. If 
he wishes to live above the ground floor, there is 
no reason why he should be compelled to reside 
on the ground floor, nor should he be compelled to 
taka-his business out of covered rooms and carry it 
on in a verandah and in the open, fp. 42, col. 2.] 

Where, ejectment proceedings could have been 


* takep in the Small Cause Court but were taken on 


Side of the High Court, the Appellate 


:einal 
the Origina [9t 45. ool. ‘at 


Court made nd order as to costs. 


. Appeal against a desision of Mr, Justice 
Pratt, 

Mr. Ooliman, for the Appellant. 

Mr’ B, J. Wadía, for the Respondent, 

i JUDGMENT. 

Maorxo», O. J.—The plaintiff in these three 
eompanion suits sarried on the business of a 
furnitune maker, having his business in 
Narayan Dhuru Street. He himself and his 
family oeaupied rented premises in Girgaon 
Road. About a year ago he purehased 
eertain premises in Grant Road Low Level. 
Part of the ground floor of these premises 
was oseupied by a printing press, the other 


rooms were used for various purposes, while ` 


the upper floor was oasupied by a tenant 
for the purpose of a sehool for girls. After 
he had purehased these premises, the plaintiff 
did not show any intention to oseupy any 
part of them for his own purposes, Bat 
thereafter he was served with a notiee to 
quit by his landlord with regard to & portion 
of the premises oseupiedeby him in Narayan 
Dhura Street, and he had to find other 
quarters for his business. So he desided that 
he would use part of the Grant Road property 
for that purpose. At the same time it 
ossurred to him that it would be more eon. 
venient if he oseupied fhe top floor of the 
Grant Road property for residential purposes 
instead of sontinning to live at Girgaon, as 
hs would have his show rooms in one dires- 
tion, his workshops in another; sonsequently 
he gave notice to quit to the tenants of the 


printing press, of the girls’ -sehool, and . 


ofa particular room whioh was used as a 
| . 


rage. 
E The defendants resisted the notises and 


the plaintiff bad to file these suits. They 


beye been dismissed in the trial Court on the © 


He .is entitled to live in any portion-of © 
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issue whether the plaintiff required the pre- 
mises in the suits reasonably and bona fide 
for his own use and oeeupation. The plaint- 
iff no longer wishes to turn out the defend- 
ants in the. third suit, and, therefore, the 
appeal, so far as they are eoneerned, will be 
dismissed, 


With regard to-the lat defendant, Dosibai, 
no doubt from her point of view it is a hard 
oase that-a lady who has been earrying on for 
several years a girls’ sehool on these pre- 
miser, attended by a large number of girls, 
should be sompelled in these days to seek for 
other quarters for the  sehool However, 
the Court is not eonserned with hard easem, 
and the only question ie whether the plaintiff 
requires the premises in suit reasonably and 
bona fide for his use and oseupation. Or. 
dinarily speaking, an owner of premises, if. 
he says he wishes to use them for his own 
purposes, is entitled to do so. What 
the Rent Aet endeavours to provide for 
is the ease of a landlord who eviats the 
existing tenant in order that he may let 
them to anotber tenant at a higher rent, or 
exact a higher rent from the tenant on a 
threat of evietion. It seems fo me that the 
question in this ease whether the plaintiff 
was reasonably dissatisfied with the premises 
whish he rented in Girgaum is irrelevant, 
besause in any event the plaintiff ‘was 
entitled to live in his own premises. He was 
not bound to sontinue in rented premises 
with ali the uneertainties of that ténure. 


So that a great deal of irrelevant matter has 


been introduced into these suits, beeanse the 
plaintiff is obviously entitled to live in any 
portion of his own house whieh he shooses, pro- 
vided he does not seek to oosupy more spase 
than is reasonably required fordiimself and his 
family. lt eannot, thereffbre, be said that 
the plaintiff is asting unreasonably in saying 
that he wishes to ossupy the upper story for 
himself and his wife and his three shildren, 

It has been suggested that he “sould live 
on the ground floor in the rooms Nos, 12, 13, 
l4and 15 in the plan Exhibit 5. But again 
if he wishes to live above the ground floor, 
there is no reason why he should be eom- 
pelled to reside on the gronnd floor, 


Then the defendant says’ give me these 
rooms Nos, 12, 18, .4 and 15 for the sehool,” 
but the plaintiff says “ I want those for my 
business to sompeneate me for the space 
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which I have lost in Narayan Dhuru Street." 
There is nothing unreasonable in that. 

But it is suggested that the business sould 
be carried on in the verandah and the open 
apase, If the plaintiff says: “I am not 
willing to sarry on my business in the 
verandah and the open spase;" I should have 
considerable sympathy with him, especially 
having regard to the sort of weather we haye 
been experiensing during the last three 
or four days. There is no reason why the 
plaintiff should be sompelled to take his busi- 
ness out of eovered rooms and aarry it on in 
the open, 

I sannot, therefore, agree with the learned 
Judge in holding that this issue should be 
found in the negative, so that with regard to 
the suit against Dosibai there must be a desree 
for possession, but a reasonable time should ba 
allowed to the defendant to vacate, whieh we 
fix at six months. í 

With regard to the other defendant who 
ocsapies a room for a garage, there is nothing 
that sonld possibly be said in his favour, 
The plaintiff wants that spase for his own 
sonveyanse, of whatever kind it may be. 
Clearly he is entitled to it. That defendant 
must vaeate in three months. 

The appeal is allowed against respondents 
Nos. l and 2 and dismissed as against res- 
pondent No. 3. 

No order as to sosts in the oase of any 
of the defendants in either Court, as ejeat- 
ment proeeedings sould have been taken in the 
Small Cause Court, 

SuaB, J, —I agree, 

Appeal allowed. 


LAHORE HIGH COURT. 
MiscELLANEOUS Seconp Civi, ÁpPEAL No. 271 
NN. or: 1917. 

E April 1, 1921. 
Present;—Mr. Juatieo Leslie-Jones and 
Mr. Justiae Broadway. 


ALLAH DIN—Dzcoas& HornpER—APPELLANT ° 


l versus 
CHIRAGH DIN AND OTHERS— RESPONDENTS, 
Civil. Procedure Code (Act V of 1908), ss, 144, 151 


INDIAN OASES, 


+ 


43 


Stay of execution —Mesne profits, decree-holder, whe. 
her entitled to--Court, power of. : 


The Courts have inherent power under section 
161 of the Civil Procedure Code to apply the 
principle of section 144 of the Code to cases which 
are not strictly within its’ tegms and to order 
such restitution as may become nec ssary as the 
result of their own orders. [p, 44, col. 1. 


Where execution cf a decree for possession ig 
stayed pending the -decision of an appeal against 
the decree and the appeal is subsequently dismiss. 
ed, the Court has inherent power to award mesne 
profits tothe decree-holder for the period during 
which he has Ln s out of possession, under the 
Court's qrder, [p. 44, cols. 1 & 2. 


Miseellaneons sesond appeal from a 
deeree of the District, Judge, Lahore, dated 
the 14th Ostober 1916, reversing shat of 
the Subordinate Judge, First Olass, Lahoxe, 
dated the 8th May 1916, : 


Lala Devt Das, for the Appellant, 

Mr. Jat Gopal Sethi, for the Respondents. 

JUDGMENT.—In a anit instituted on 
the llth August 1911 plain iff gota deeree, 
dated the 3lst July 1912, for possession 
of aertain property by pre emption on son- 
dition that he paid the deeretal amount 
within two months. Tke required payment 
was made on the. 26th August 1912. On 
the 29th August 1912 the defendant filed 
an appeal and at the same time prayed 
for stey of execution, whieh was granted 
by the Divisional Judge on sondition of hig 
providing security for soste, The appeal 
was dismissed on the 24th Marah 1914, 
A’ second appeal was filed in the Ohief 
Court on the 7th April 1914. On the 3rd 
Jure 1:14 exeeution was Bgain stayed on 
the application of the appellant but on 
condition that be gave sesurity for mesne 
profits in the event of his appeal failing, A 
security bend was filed but as the result 
of scme mistake which paesed unpnotieed, 
the securily given was*for sosis only and 
not for mesre profits. The appeal was 
dismissed on ihe Ist February 1916, The 
decree-holder (hen spplied for exeeution of 
his deeree and also fora sum of Rs. 400 
as mesne profits, The Court of exeention 
held that the deeree-holdex was entitled to 


.& determination of mesne profits in exeon- 


tion against the judgmegt.debtors only, 
The latter tken appealed to the Distriat 
Judge, who held that ceation 47, Civil Pro. 
cedure Ccce, sould not be applied and for 
that reason eosepted the appeal, | 


om 


* 


. 


Ad : INDIAN CASES, 


BANSIDHAR MARWARI t, ANAND DAS. 


' The deoree-holder has now .preferred a 
second appeal to this Oourt. 

^ In the course of his judgment the learned 
Distrie5 Judge dissussed a Single Bench ruling 
printed as Faqir Ali Shah v. Jassu Ram (1), 
but distinguished it on the ground that it 
dealt with a dino under séstion 214 of the 
old Code. (Ast XIV of 1882), We are not 
of the opinion that the ruling in question 
ean be distinguished on that ground, becausé 
there was no question there of the applica- 
tion of sub-sestions (a) and (b) of sestion 
344 of ANG XIV of 1882 and the oase, thore- 
fore,. stood ‘on the same footing as raf the 
law dealt with was as expressed in seotion 
47 cf the new Code: [n fact Johnstone, J., 
apparently intended to hold that sub-sestion 
(c) of sestion 244 sould be applied, even 
where the desree itself was silent on the 
question of mesne profits. The same Judge, 
however, took a different view and, we sou. 
sidem the right one in another ruling 
printed as Hoa Ram v. Rana Paleya (2). In 
our opinion the present ease is not covered 
by seetion 47 of the new Code. 

Nor again is it soverad by seetion 144, 
besause the desree Was neither ee nor 
reversed. 

At the same time there is no doubt 
that -the Courts have inherent power under 
sestion 151 to apply the prineiple of seation 
144 to eases whioh are not strietly within 
its terms dnd to order sush restitution as 
may besome necessary as the result of their 
own orders; vide as anslogous oases Medea 
Chinnasubramma v. Papiredd: Gari Ohinnagya 
(3) and Jagdip Naram Singh v. Hollaway (4), 
and it seems to us that the desision in 
Fagir Ali Shah v. Jassu Ram (1), a ease very 


@esimilar to the present one, was, from that 


point of view, quite sorreet. 

In the present case the plaintiff bésame 
entitled fo possession of the property in 
dispute on the 26th of August 1912 and 
there was no reason why he should not 
have obtained it at onae, had it not been 
for the stay of exesution which the re- 


(i, 4 Ind. Cas. 1005; 113 P, L. R. 1909; 147 P, 
W. R. 1909. 

(2) 6 Ind. Cas. 648; 44 P4 W. R. 1910; 44 P. L. 
R. 

(8) 47 Ind. Cas. 628; 4] M. 467. 

(4) 89 Ind. Cas. 653; 2P.L. J.208; 8 P. L. W. 
428; (1919) Pat, 282, 


obtained possession. 
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spondents prosured. The order of this Court 
whish required the judgment-debtora to give 
sesurity for mesne profits is silent as to 
the date from whieh the said mesne profits 


were to be eàleulated, and, havin xegard . 
‘to the faat that the dere also was silent 


on the subjest and to the terms of Order 
XX, rule 12, we'do not think that they ` 
should be allowed in exesution from any 
date prior to that on which the decree- 
holder sould in the ordinary sourze have 
We sonaider, however, 
that he is entitled to the determination of ` 
his mesne profits with effestfrom_the 30:h 
19,2, the date from which exesution 
was first stayed at the inatanea of the 
judgment-debtors and we direst that the 
amount of mesne profits due to him be deter- 


mined by the Court of Execution . from that 


date. 

Assor@ingly we allow the appeal to this 
extent, Theappellant will get sosta through- 
out. 


Appeal allowed. 


PATNA HIGH COURT. 
Szconp Oivit APPEAL No, 686 or 1920, 
August 3, 1921. 

Present : —Mr. Jwala Prasad, Aeting Chief 
Justise, and Mr. Jastiee Das. 
BANSIDHAR MARWARI— PLAINTIFF 

— APPELLANT 
versus 
ANAND DAS AND oTsaeRs—-DeFENDANTS , 


— RESPONDENTS. 
Landlord and nimt- Detention beeen 


A landlord who seizes or detains the goods of ; 
his tenant, because some rentis due and unpaid, 
acts illegally and is liable for the loss he may 
cause to the tenant by such unlawful seizure or 
, detention. [p. 45, col. 2.] 

A landlord has no lien for rent on tliè goods of 
bis tenant [p. 45, col. 2.] 

Appeal, 

Messrs. M. Lal and A. P, Upadhaya, for the 
Appellant, 

` Mr, J. Prasad, for the Respondents. 
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JUDGMENT, 

JWaLs Prasan, Ac,O.J.—This is an appeal 
by the plaintiff. He instituted the suit out 
of whieh this appeal has arisen in the Court 
of the Munsif of Darbhanga to resover from 
the defendants Rs 622, being the amount of 
loss sustained by him on a9eoant of the 
obstrusticn eaused by the defendants to the 
removal of his goods from & honse whish he 
oasupied and whieh belonged to the Mahant, 
defendant No. 1, as property belonging to the 
Asthal, Defendant No. 2 was in eharge of 
the Asthal and was entrusted with the duty 
of letting ont the house and sollesting the 
rent: thereof. The house was leased ont to 
one Girindra Mohan Misser, Daring his 
oseupation the plaintiff stored 128 bags of 
salt inone of the rooms in the house with 
his permission. Girin Babu vasated the house 
in February 1918, but the plaintiff sontinued 
to osaupy the same. The house wag leased to 
defendant No. 3 in April1918. He agreed to 
pay half the rent of the house as long as the 
appellant continued to cosupy some portion of 
it and affer that he offered to pay the full 
rent. In May 1918 the appellant began to 
remove his bags of salt and had already 
removed,120 when the defendant No. 2, the 
manager of the Asthal, obstrusted him from 
removing the same until the rent due from 


him fór the house was paid. He was allowed. 


to remove in 1919. By that time his oase 
is that.4 of the bags were found altogether 
empty and that there was a shortage of salt 
in the other bags also, and that between May 
19:8 to the time of removal the prise of the 
salt had fallen from Rs. 4 to Rs. 3 per 
maund and sonsequently the plaintiff sufferad 
loss. At the time when the oscurrence took 
place, the defengant No. i's predesessor-in.- 
interest was the #lahant_ and henee the 
defendant No. f was not personally responsibla 
for the obstrustion eaused to the plaintiff. 
The Court below has also held, agreeing with 
the Munsif, that the sharge against the defend. 
ant No 3 that the obstruetion was eaused at 
his instanee was not proved. 

The Trial Court held that the defendant 
No. 2, the manager of the Asthal, did, as a 
matter of fast, sanse obstruetion to the removal 
of the plaintfi’s bags of salt as stated by him 
and was responsible for the loss eaused*to 
the plaintiff. He also found that the aon. 
tents of + of the bage were missing, bat that 
the shortage in any cf the other bags was not 
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as 


proved. The Munsif gave the plaintiff a 
modified deeree, . 

On appeal the District Judge agreed with 
the Munsif in the finding that defendant 
No. 2 did prevent the plaintiff from removing 
the bags, but he dismissed the suit upon the 
ground that the defendant No. 2 waa entitled 
to prevent the removel of the goods until the 
rent of the house was paid, his finding being 
that there was some rent due at the timo from 
the plaintiff to the defendant. Therefore, the 
sole question for determination in this appeal 
is, whether the defendant was entitled to seiza 
the property orto detain it before the rent 
was paid, The learned Judge has not 
quoted any authority on the subjest nor any 
provision of law. The defendant had no lien 
ou the properties of the plaintiff kept in,the 
house on aesount of the rent due to him, 
No doubt earriers have certain rights or lien 
over the property for the oharges of earrying 
but no sush lien has been ereated by any 
Statute, nor does any exish on prinoible, in 
favour of the landlord with respect to the 
goods of his fenant. I have, therefore, no 
hesitation in holding that the view of the law 
taken by the Court below is ineorrest and 
that the defendant made himself liable to the 
plaintiff for the loss oaused to him by the 
unlawful detention of his property, The 
question is as to the extent of this loss, Tha 
eontents of 4 of the bags’ were altogether 
missing. Eaeh bag contained 3 manndas of 
salt, The learned Judge has held that the 
price of sali per maund was Rs. 4 in May 
1918 and that at the date of the release tha 
prise had gone down to li seprs per rupee 
The plaintiff is entftled to damages enl 
eulated upon this difference in the priee at 
the time of the obstruation in May 1918 and 
on tke date of the release in 191 9. "The lower 
Appellate Court also found that in gang of hig 
guoseeding the plaintiff was entitled to the 
prisa of the salt in the 4 bags at the rate 
pf ll seers per rupee. He isalso entitled to 
damages by way of interest on the wholevalne 
of the salt detained from the Ist May 1918 at 
the rate of Rs. 1.8.0 per eent, per month to the 
date of the suit. The plaintiff's suit is desreed 
with sosts ealeulated on the amount deereed 
throughout against " defendant No. 2 in 
aesordanee with the aforesaid direetione, and 
the appeal is aeebrdingly deersed with soila 
against defendant No, 2 only. Fature interest 
at 6 per oent, per annum, Againat the others 
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there will be no order as to sosts, Defendants 
Nos, 1 and:3 will bear their own sosts 
throughout, 

Das, J.— i agree, 
Appeal decreed, " 


NAGPUR JUDICIAL COMMISSIONER'S 
.. COURT, 
Civi, Ravision No. 41 or 1920.. 
January 10, 1921, 
Present:—Mr, Halifax, A. J. C, 
NILKANTH—Pcatntire—APreLLanr 
versus 


e 

KASUBAI—DzrENDANT— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s, 116— 
Revision—Remedy, other, available—C. P. Tenancy 
Act (XI of 1898), s, 92— Tenant, successor of, 
by operation of law, whether tenant— Wrongful dis- 
possession of successor—Suit for restoration —Juris- 
diction of Civil and Revenue Courts, 


Section 115, Civil Procedure Code, prohibits 
vevision in appealable cases only, yet it will ordi- 
marily be refused unless no other remedy whatever 
is available. But.the exercise of the power of revision 
fg discretionary and must be adapted to the oircum- 
stances of each case. There are cases in which justice 
requires interference by revision even though another 
yemedy, €. ga by a suit, is open to the aggrieved 
party. Dp. 47, col. 1. | 

A successor by operationof law of a tenant does 
not necessarily become a tenant of the proprietor. 
That status can only arise by its acceptance by 
both parties. Where there has been no such ac- 


ceptance, section 92 of the O. P. Tenancy Act has ° 


no application, and a suit for wrongful dispossession 
Pies before the Civil Courts. [ p, 46, col. 2.] 


Applieation for revision of a deoree of 
a4» Munsif, Nagpur, decided on 3rd Desember 
1919. 

ORDER .— The plaintiffs, who are oo-sharer 
Malguzars in the village of Manegaon, sued 
‘under seetion 9 of the Spesific Relief Aot to 
-be restored to possession of field No. 10 in that 
village, alleging that the defendant, who is 
Liambardar, dispossessed them without their 
-sonsent and otherwise than in due sourse of 
law on the 2nd of June 1918, The defendant 
took the common course of denying every fast 
alleged by the plaimtiff, even those that are 
obviously beyond question,or dispute, The 
"facts found proved by the lower Court are, 
‘however, no longer disputed now, They are 
‘as follows :— 
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The field was an oseupancy holding of ons 
Kashi Kunbi and the plaintiffs have -been 
in possession of it as mortgagees sinse 1899. 
In 1918 they obtained a foreelosure deorae on 
the basis of another mortgage, and tHereafter 
remained in possession:on their own aesount, 
In January 1916 they took formal possession 
against the original tenant by virtue of a 
warrant issued under the foreslosure deoree. 
In January 1917 the Lambardar obtained a 
deeree for arrears of rent for the years 1914-- 


"15 and 1915-16 against the original tenant, 


Kashi, and in exeeution of that, desree took 
possession of the land on the 19th: of Jung. 
1918, Neither desres nor warrant mention. 
ed the plaintiffs,and they gave up posses- 
sion under protest, > 

All the facts nesessary to entitle the plaint. 
iffs to the relief they claimed were found in. 
their favour by the lower Court.. Bat at 
the last moment the defendant put forward 
the further plea that the slaim was for 
possession of a tenaney by a tenant dis- 
possessed thereof, whieh under mestion 92 
of the Tenansy Ast sould only bs resover. 
ei by applieation to a Ravenne Offiser and not: 
under sestion 9 of the Spesifie Ralief Aot. 
This plea was held good and the suit was 
dismissed. The plaintiffs have now applied 
to'this Court for revision, no appeal being 
open to them. That the dismissal of the 
suit is wrong is hardly contested. It has 
been assumed in the lower Court that the 
plaintifis necessarily besame  oosupaney: 
tenants of the other ao-sharers in respest of 
the holding they had aequired by operation of 
law. As pointed out in Ramdayal v, Qulabia: 
(1) their besoming tenants of the entire 
proprietary body is only one of several. 
possibilities, and that status.san only arise by’ 
its acseptanse by botlf parties. Now if. 
anything is elear in this ease, it is that 
neither party has ever ascepted the position 
that the plaintiffs are tenants of the land in 
dispute. They have from the vdry beginning” 
strenuously denied any tenansy and maintain- 
ed throughout that the land is their khud. 
kashi, “Thé defendant Lambardar - also éven 
now absolutely refuses to resognise them 
es tenants. Section 92 of the Tenansy Aat 
ean, therefore, have no applisation whatever, 
and the suit was correctly laid under sestion 
9 of the Spesific Relief Ast, ; 


(1) 4 N. L, E. 120 
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A preliminary objestion was taken on 


behalf of the non-applisant that no applica. 
tion for revision under seotion 115 of the Civil 


Prosedure Code would lie in this ease, or. 


rather that this Court ought to refuse to 
grant revision, besause another remedy by 
regular suit is opento the plaintiffs, This 
objection is based on the analogy of seotiou 
115, which refuses revision to an aggrieved 
party who has a remedy by way of appeal. I 
agree in thinking that though seetion 115, 
Civil Procedure Code, prohibits revision only 
. in eases in whish an appeal lier, revision 
should not be granted ordinarily where some 
other remedy has been provided. But the 
exersise of the power of revision is disere: 
tionary and must be adapted to the 
eireumstanses of each particular ease. There 
are eases in which justice requires interference 
in revision even though another remedy is 
open to the aggrieved party. Hara, however, 
there is no other road by whieh the plaintiffs 
oan attain quite the same relief, They ean 
file a regular suit to eatablish their title, 
indeed I understand that sueh a suit has 
already been filed, but that will not give 
them the remedy to which they are 
found to be entitled, that is to say, im- 
‘mediate restoration of possession. They 
have in fact no other remedy open to them 
by whioh they sould obtain this particular 
relief. For these reasons the decree of 
the lower Oourt is set: aside and in 
lieu thereof a decree will issue direoting 
the defendant to deliver possession of field 
No, 10 in Manegaon to the plaintiffa and to 
pay allthe costs ineurred by the plaintiffs in 
the lower Court and in these proseedings, 
Application allowed, 





PATNA HIGH COURT. 
APPEAL FROM ÁPPxLLATE Decree No. 543 or 
1920. 
. dnly 29, 1921. 
Preseni:-—Mr, Justise Das and 
Mr. Justiee Adami. 

Shatkh MUHAMMAD JAMIL— ° 
ÅPPELLANT e 
| versus 

Musammat BIBI TUFAILAN — 


REsPONDERT, 
Civil Procedure Code (Act V of 1908), O, IX, 
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vr, 18, 14, O. III, 7. 5—Ex': parte decree—Notice to 
opposite perty—Service of notice om Pleader -Execu- 
tion of decreem-Property sold without notice or 
knowledge of proceedings-—Sale, whether operative, 


After an ez parte decree was passed and the 
decree drawn up, the defendant made an applica. 
tion io set aside the decree, The Oourt Ordered : 
"Applicant to file process fee, eto. at once.” The 
signature of plaintiff's Pleader was taken to this 
order but the defendant paid no proeess fee and, 
therefore, no notice of his application was served 
upon the plaintif., Despite this the Oourt set 
aside the ew parte decree, dismisssd the suit and 
directed the plaintiff to pay Rs. 7-8 as costs t8 the 
defendant. In execution of this depree for costs 
the defendant “got the plaintiff's property, worth 
Rs. 400, to be sold for Rs. 180 and purchased it 
himself. Upon this the plaintiff sued for confirma. 
tion of possession or, ir the alternative, for recovery 
of possession of this property from theedefendant: 

Held, (1) that the sale did not operate to „confer 
any title upon the defendant, inasmuch as the 
plaintiff was not aware of the proceedings which 
culminated in the Court’s order for the sale of the 
property; [p. 48, col: 1.] 

(2) that the ex parte decree could not haye been 
set aside without serving a notice upon tMe plaint. 
iff ; [p. 48, col. 2. ] 

(3) that the suit had come to an end when the 
et parte decree was passed and that the plaintiff's 
Pleader did not continue to represent his olient 
for the purpose of an application to set aside the 
sw parte decree, [p, 48, col. 2 ] 


Appeal from a decision of the Distriot 


.Judge, Darbhanga. 


Mr. Murari Prasad, for the Appellant, 
Mr, Mohammad Hasan Jan, for the Re- 
spondent, 
JUDGMENT, 
Das, J.—This litigation is the result of 
the slovenly manner in whish Mr, 
Thakur Dayal, the Munsif, did his work in 
sonnestion with Miseellansous Case No. 22 
of 1915. It appears that the respondent 
before us was the plaintiff in Rent Suit 
No, 1482 of 1915, She obtained an ex pfe 
deeree as against the defendant No.1 on the 
6th January 1915. That decree was drawn up, 
sealed and signed on the 28th January 1915, 
On the same day an applieation was 
presented by the defendant No. 1 under 
Order IX, rule 13, for setting aside the ex parte 
decree passed on the 6th January 1915, 
The learned Munsif recorded &n order on that 
date to the following effeat: ‘Applicant to file 
prosess fee, eto., ate onee.” It appears that 
the signature of the Pleafler of the plaintiff 
was taken to this order, but no prosess fee 
was in fast paid by the defendant, with this 
result that notise of this applieation. was not 
served on the plaintiff as required by law, 
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The learned Munsif took up tha sase on the - 


%7the February-1915 and ia the abzense of 
the plaintiff, set aside the ea parte deoree 
whieh had been obtained by the plaintiff 
against:the defendant on tha 6th January 
1915.' The leárned ;Mnusif then proseeded: 
to deal with. the original suit. On the, 
15th April 1915 he took up the original 
enit and on that date dismissed the suit for. 
the plaintiff's’ default and dirested the 
plaintiff to pay oosts to the defendant. The 
defendant thereafter exesuted the deeree for. 
aosts .whieh „he had oblained by the Order. 
dated the 15th April 19:5 nas against the 
plaintiff, and in execution of that deeree, 
which was for Rs. 7-2-0, eaused the properly 
of the plainsiff, which has been valued by the 
lowem Appellate Courtat over Hs. 400; to 
be sold for Ha. 180. The plaintiff has now 
brought the present suit for eonfirmation of 
possession, or in the alternative for resovery 
of possession, of this property from the 
defendant. ; | 
. In my opinion.the view taken by the 
learned. Judge in the Court below is entirely 
eorrect. He has taken the view that the 
sale did not operate to sonfer any title upon 
the defendant, -inasmuch as the plaintiff 


never knew anything about the proceedings 


whish terminated in the sale of her property. ` 


The leatned Vakil on behalf of the appellant 
'eontends that, however erroneous the order 
of the learned Munsif might hava been in 
setting aside the 6x parte deoree and then. in 
proseeding with the plaintiff's suit in the 
absence of the plaintiff, that order could not 
be considered a nullity inasmuch as the 
Court had jurisdistion fo pass a wrong order 
as well as a right order and that, therefore, 

e only remedy avallable to the plaintiff 
was to apply for review of the judgment of 
the learned Munsif. In my opinion the suit 


ig not a suit for setting aside the desree 


ry 


passed by the learned Judge, The question 
is a simple one. The plaintif's property 


- 


haa been gold by virtue of an order in exeeu. 
'tion of 


a deoree paseed by the yan The 
plaintiff was never aware ofany of the pro- 
En whioh eplminated in the order of the 
Court. — l 

The: learned Disġriof Judge has found that 
the éntire execution proceedings were fraudu. 
lent from start to finish. The question is, 13 
the plaintiff in this suit entitled to get'a 
deslaration in bis favour that he is entitled 
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to this property. Order IX, rule 14, declares 
that no deoree.shall be set aside on any suoh' 
application, that is to say, on any applie&tion 
made under Order IX, rule 13, unless notice, 
thereof has been served on the opposite party. 
It is admitted that notiose was not in fast 
Served on the opposite party. It 13. also 
admitted that though the learned Münsif 
dirested the applisant to file éalbana, it was. 
in faot not filed, with the result that 
notise sould not be served on the opposite 
party, But it is urged before us that as 
notios was served on the Pleader of tbe plaint- . 
iff, there was in fast a servioe of noties on, 
the party. Lam unable to aacopt this vie, 
Order III, rule 5, no doubt, provides that any 
proseas served on the Pleader of any party 
Bhall be presumed to be daly communicated 
and made known to the party whoni the 
Pleader represents. But there was no order 
in this ease for serviae of the notise upon 
the Pieadef and the suit haying aome to an 
end and the desree passed in favour of the 
plaintiff, I am unable to hold that the Pleader 
eontinued fo represent his slient for the 
purpose of an application whish was made 
under Order IX, rule 13, for setting aside the 
ex parte deorae. íam of opinion that this 
appeal should ba dismissed with costa, 

~ Apamr J.—I agree. 


Appeal dismissed, . 


NAGPUR JUDICIAL OOMMISSIONER’S 
COURT, , 
‘econD IVL APPEaL No. 74 oF 1917. 
Maroh 4, 1918, 

Present :—Mr, Findlay, A. J, J.: 
GOPAL KAO—Derzxpintr—Aprsttaxe 
Versus 
GANA—PrAINTIFF — Rx ;POX3DENT, 

Contract Act (IX of 1872), e. 29—Document, 


interpretation of—Custom—Document impossible of 
interpretation — Uncertainty. 


A document, if nob absolute and self-contained, 
must be read with and interpreted in the light of 
an established oustom, if any. When a document is 
equally susceptible of two interpretations which are 


totally inconsistent with each other and is practically 
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incapable of ‘interpretation at all and is such that 
if is impossible for a Court to allow that document 
to be enforced, the document is void because of 


uncertainty under section 29 of the Contract Act. [p. 
49, col. 2; p. 50, col, 1,] j 


Appeal against an appellate desree of ‘the 
Additienal Distrist Judge, Chanda, desided 
on 20th October 1916, arising ont of the 
desree of a Munsif, Brahmapuri, dated the 
17th April 1915, 3 

Mr. M. E. Bobde, for the Appellants. 

Mr, M, R. Indurkar, for the Respondent. 


JUDGMENT. —The main fasts leading to 
this sesond appeal are suffieiently slear from 
the judgments of the two lower Courts, The 
two plaintiffs-respondents, Gana and Nayaran, 
originally sued some five defendante, ineluding 
the three present appellants for a deslaration 
and an injunetion that they were entitled to 
ark for and obtain from the present appel- 
lants in eash year 3 seres of land in Mouza 
Usralamendha, Chanda, fit for euléivation of 
sugareane. Oertain subsidiary reliefs were 
also claimed. The original Court eventually 
granted the relief by declaration and 
injunetion as well as Rs. 100 damages for past 
failure by the appellants to exeente the 
sontraet in certain years. The lower 
Appellate Court on appeal by the present 
appellants struck ontths relief of injūnetion 
and granted a deeree to thé effeet that the 
plaintiffs were entitled to ask for the said 
amount of land under the sirsumstanses 
stated. The original Court's desree, so 
far as damages were conserned, was left 
 unehanged., 

The plain:iffs respondents’ ease is that 
‘under the agreement dated 27th June 1792, 
and the sale deed, dated 26th June 1:92 (Hr. 
‘hibits Pet and P-4)they are absolutely entitled 
to the land in-queagion eash year and that the 
first failure to supply*them with land was in 
‘1912, Everything, therefore, turnslargely upon 
he interpretations of these two doeuments. 


.On the appellants’ side it has been urged that . 


-tbe undertaking made therein was limited 
to only those yearsin whish the villagers 
.shose to grow sugareane in the village and 
that there are various years and eireumetaness 
in which this is impossible, On behalf of 


the plaintifis-respondents it is urged that” 


they had under the dooument in question ag 
absolute right every year to the said area of 
land for sugar eane cultivation. It is urged 
on behalf of the appellants that the dosu- 
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ments must be read not as self.eontained 
ones butin eonjunstion with the sonditions 
whioh govern sugareane sultivation in the 
Ohanda Diatriet, These conditions have been 
partisularised in the lower Appellate Court's 
judgment, paragraph 6, and it is an acoepted 
principle of law that any sueh documente, if 
not absolute and self-aontained, must be read 
with and interpreted ir the light of any sush 
established eustom, Now in the present case 
it is obvious that the lower Appellate Court 
has had very serions qualms in aesepíting the 
interpretations put by the Court of first 
instance ona partisular erueial passage in 
(Exbibit P 1), That passage is as follows: — 

“Mendhyachi usacht wadi ath Anyachr 
kalyachi atha wa kitatehi Ja, salt ja 
jaminiwar basdel te tumhas maf ahe tymer 
wahun hamesha ghyawe tyacht jama 
pangacht wasaminicht ambe hamesha ghenar 
nahin.” 

Thediffiaulty, however, about the asseptansa 
of these sonditions is that no referdnoo to 
the austom in question is to be found in the 
doenment (Exhibit P.1), and this omission is 
suggestive, To my mind, however, the 
appellants are bound to sasseed in their 
present appeal, for if seems to me that the 
passage quoted’ above in the agreement 
referred to is eapable of presisely two 
interpretationa—this one that the plaintiffs, 
respondents bave an absolute right to 3 
acres of land sash year for  sugareane 
cultivation, or that their rights to this 
amcunt of land only  partisularise in the 
in whieh sugareang cultivation is 
commonly being undertaken in the village. 
It seems to me impossilfle to deside between 
these two interpretations. Exhibit Pal 
is perfestly oapable of bearing either of 
them. I need hardly point out that thé 
matter involved is a vital one to the 
defendants-appellants, If the contentions of 
the plaintifis-respondents were to be assapted 
they have only to give a few days! noties in 
each year to the defendants and step ion on’ 
come given 3 aeres of land. In push” 
siroumstansss it seems to me that this Court 
must be satisfied by elear and indubitable 
evidense that the only reasonable and 
possible interpretation thigh oan be put on 
the agreement in question 1s that offered by 
the respondents. This is, however, not so, 
&nd it seems to be an absolutely even matter 
whioh of these two interpretations is 
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correct; not only so, but there is no slear 
apasifieation of. what lands are to-be given 
eash year, “Lands fit for sugareane 
eultivation" is aterm whish is vague in the 
extreme and might be interpreted in as many 
ways as there are interpretations thereof, - In 
these sirseumstanses Iam of opinion that the 
agreement is certainly one whieh must be 
considered, as void besause of  unseriainty 
under sestion 29 of the Indian Oontraat 
Ast. The dosument in question is equally 
saugsaptible of two interpretations whish are 
totally ineonsistent with eaoh other, and in 
another sense it is praatisally insapable of 
interpretation at all. It is impossible for 
this Court in these eipeumstanees to allow 
sush a dgsument to be enforsed. This 
findjng necessarily governs the appeal, and it 
becomes unnesessary for me to enter into 
further sontentions that the agreements on 
whieh the plaintifis-raspondents rely should, 
in any oase, have been deslared void 
inasmfheh as they are oppressive and opposed 
to publie policy. It eertainly would have 
been a matter for serious  eonsideration 
whether, if the agreemont had not been void 
on the ground of uneertainty, this Oourt 
should not have enforsed and have given 
relief in the  eiroumstanees of the sase. 
Whether or not the agreement would have 
been $nforseable having due regard to the 
tenancy law of these Provinses, I think it 
would have been very probably nesessary 
to hold that it was of a nature oppressive and 


unenforséable in the interests of pablis 
poliey. My finding, however, that the 
doeument (Exhibit P.1) oontains an 


uneertainty which refders it void necessarily 
' governs this appeal. 

The judgment and deoree appesled against 
are reversel and thes plaintiff's suit is 
dismissed with sosta in all Courts. 

Appeal aliowed, 
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COALCUTTA HIGH OOURT. 
FULL BENCH. 


Fonu BENGH Rersrence No, 1 or 1920 
(OIN 
APPEAL FROM ÁPPELLATR Deoree No, 173 
or 1917. b 
September 1, 1920. 
Present:—Sir Asutosh Mookerjee, KT., 
Aeting Chief Justise, Justice Sir Ernest 
Fletsher, Kr, Justice Sir N. R, Chatterjea, 
Kr., Mr. Justice Teunon and Mr, Justice 
Richardson. 
RAJANI NATH DAS ANDOTHERS — 
DEFENDANTS— ÁÀPPELLANTS 
V:TEUS 
NITAI CHANDRA DE AND ANOTHER— 


PLAINTIFF3—— RESPONDENTS. 

Hindu Law—Bengal School—tIllegitimate son of 
Sudra by continuous and exclusive concubine, whether 
heir. 

Per Curiam (Chatterjea, J., conira) : — Under the 
Bengal School of Hindu Law, correctly interpret- 
ed, an illegitimate son of a Sudra is entitled as 
a dasiputra to a share of the inheritance, pro- 
vided that his mother was in the continuous and 
exclusive keeping of his father and he was not the 
fruit of an adulterous or an incestuous intercourse, 
This right is not subject either to the condition 
that his mother was a slave woman in the technical 
sense of the term or to the condition that a 
marriage would have taken place between his father 
and his mother. The contrary view taken in Narain 
Dhara v. Rakhal Gain (L) and Kirpal Narain Tewari 
y. Sukurmont (2) cannot be supported. [p. 72, col, 3; 
p. 78, col. 1.] 

The term “dasi” is not exclusively applicable to 
a female slave, but includes a Sudra woman kept 
88 a concubine. [p. 72, col. 2.] 

According to the correct interpretation of para< 
graph 29 of Chapter IX of the Dayabhaga, the 
term “dasyadi Sudra putra” includes the son of & 
dasa or the like; itis not restricted only to the son 


‘of a dasi or the dasi (slave woman or wife; of a 


dasa. [p. 7?, col, 2.] 

In the text of the Dayabhaga, Chapter T 
paragraph 29, the term ‘‘aparinita” means, not “ 
maiden,” but “not married «go the Sudra to whom 
she bears a son’,” [p, 72, œl. 2.] 

Per Chatterjea, J. — Having refard to the fact that 
for more than a century the right of an illegitimate 
son of a Sudra by a kept woman has not beer 
recognised in Bengal, and having regard to the 
opinions of writers on Hindu Law ein Bengal, such & 
right, whichis opposed to the usage and sentiments 
of the people of Bengal, should not be revived even 
if it is deducible from the texts of Jimutavahana or 
any other authority. [p. 87, col. 2.] - 


Referense to a Full Beneh by Sir Asutosh 
Mookerjee, Kt., A. C. J. and Fletsher, J,, in 
Appeal from Appellate Deeree No. 773 of 
1917, whieh was au appeal from a desision 


(1) 1 C. 1, 28 W. R. 334; 1 Ind. Deo. (N.s.) 1. 
(2) 19 C; 91; 9 Ind, Des. (N. 8.) 607. 
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of the Distriat Judge, Rungpur, dated the 9th l 


February 1917, affirming that of the Munsif, 
Kurigram, dated the 14th January 1914, 


FACTS áppear from the judgment. 

Mr. Jitendralal Banerjee (with him Mr, Nirmal 
Ohandra Ohatierjec), for the Respondents, —I 
have & preliminary point to urge before 
your Lordships. In the present ease the 
question referred to the Full Bensh does 
not arise, as there is no finding to the effeat 
that there was exoelusive and  sontinuous 
soneubinage. 


[Mooxersez, A. O, J.— After considering 
the question referred to the Fall Bench, we 
shall ses whether a remand is necessary 
on that point.) 

Babu Atul Ohandra Gupta, for the Appel: 
lants.— The fasts of the case ara fully set out 
inthe Order of Referenes, 

In the frat plass, I shall sontend that on 
the text of the Dayabhaga itself, the illegiti- 
mate son of a Sudra is his heir. Itis not 
nesessary that the mother of the . illegitimate 
son should be a slave or a virgia in the senss 
that she was not married to anybody. Sssond- 
ly, this view of the law is in acsordanea with 
the view of Manu and Yajnavalkya, so that 
Jimutayahana was laying down no new law. 
In the third place, various writers on Hindu 
Law relied on the same texts of Manu and 
Yajnavalkya and said nothing about slave or 
slavery. There is thus no real differenae 
‘batween the text writers of the various 
Sshools. Fourthly, I shall plaas the judisial 
desisions before your Lordships. 


Reads Dayabhaga, Chapter IX, paragraphs - 


23, 30,31. The whole Ohapter is a ahain of 
close reasoning and must be read asa whole. 
Reads from the keginning of Ohspter IX, 


Colebrooke's translation of the Dayabhaga. 


Paragraphs 11 and 29 must be read together, 
The word " aparinita" should ba translated 
as’ not validly married" or "^ not wedded " 
and not unmarried,” 

{ Mooxersan, A. O. J,—Do you mean to say 
that ' aparintéz’’ means not married tothe 
partioular Sadra ?] 

Yes, Reads translation of paragraph 29 
by Mitter, J.. in Narain Dhara v, Rakhal Gain 
(1), followed by Ghose, J.,in Kirpal Nara?g 
Tewari v, Sukurmont (2). pe ds translates 


(1) 1 0. 1; 28 W. R. 884; 1 Ind, Dec. (ca) 1, 
(2) 19 C, 91; 9 Ind; Deo. (x, s.) 607... 
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ag if the text were " Dasyadiputra," He omits 
the word “ Sudra,” 

[OsaTrERJEA, J.— What 
of the word "Adi" in "Dasyadi" 
graph 29 Pj 

It means others of a dhas of whioh " Dasi `? 
is the first term, 

[OHATTERIHA, J.— Does it not inelude “Dasa- 
dasi ??'] 

That is the.question to be determined, 

[Mooxgrsez, À. C, J,—It may mean a 
great deal more]  . 

(CQuarressed, J.—Oannot the word " Adi” 
be translated as " ete.?" ) 

It may be, but in that ease if will be of - 
no help.” Here "Dasyadi" means “Dasi,” 
“ Dasadasi ” and others. In the text of Manu | 

“Dasi” is merely an illustrative word. Tha 

expression " Dasadasi” has been interpreted 
by Srikrishna as the ' ' rakshita" of a “* Dasa,” 
The word Dasi, therefore, may mean a kept 
woman, 

[CnaTTESJEA, J. —If that be so, why ` should 
Srikrishna omit to interpret " Dasi?"'] 

Beeause he was only interpreting Dasi in 
Dasadasi, | 

(OnarTERJEA, ,J.— Then assording to Sri. 
krishna Dasi only means rakshita P] - 

' That may be so, ` 


(Mooxersgx, A, O, J.—Dasi means rakshite 
we 7 not know whether it means anything 
olse, 

The next question wiiish I propose to taka. 
UP ig the sharge of mistranslation against 
" Colebrooke by Sir Romesh Chunder Mitter 
in Narain Dhara v. Rakhal Gain (1) and by 
Sir Chunder Madhab Ghose in Kirpa? Narain 
Tewari v. Suhurmon: (2). I submit thera 
is absolutely nothing in this eharge o% 
mistrauslation against Colebrooke. Reada 
Narain Dhara v, Rakhal Gain (1). Reada 
Ramshandra's Commentary. There is no dis~ 
tinetion in paragraphs 28 and 29 so far as the 
nature of the mother of the illegitimate son 
is eoneerned. In paragraph 28 she is the sons 
aubjne of the regenerate elasses, Jimuta- 
vahana speaks of the mother of the illegi- 
timate son of a Sudra in paragraph 28. Tha 
 aparimia Kudra” in paragraph 
29 is the same as that reférred to in para- 
graphs 11 and 28, Ij means’ ewayamaparinita,” 
2,6.,, nob married to the partieular person, 


is the meaning 
in para. 


| Mooxersas, A. O.J —Mitter, Ja tolali à 
"aparimita dasyadi? but omits "Sudra,"] , 


+ 
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Yes, Reads Babu Golap Chandra Sarkar's 
argument in Kirpal Narain Tewari v. Sukur- 
moni (2). 

{| Mooxassez, A, O. J.—Mitter, J, in his 
translation brought aparinita before dasyadi, 


A The translation of Oolebrooke is 
the son of a Sudra by: a female slave or 
other unmarried woman,” but Mitter, J., 
would translate it as the son of a Sudra 
e by an unmarried female slave, eto," 

‘| MoozgxjEE, A. O. J.— What did Mitter, 
J., mean by “ete?” . By "eto." has he avoided 


quoting the rest of Oolebrooke’s trasla.. 


tion ?]- 

That .is more than ‘what I ean say. 
Reads ‘Sarkar’s translation in K?rpal Narain 
A v. Sukurmoni (2) and Rahi v, Govinda . 

3 

{ MooxzeJxE, A. O. J.—If Oolebrooke’s trans. 

lation be eorrest, the law is elearly opposed 


to that elaid down in Narain Dhara v. Rakhal | 


Gain (1) and Kirpal Narain Tewari v, Sukur- 
mont (2) 1) 
lt is diffisult to see where Colebrooke was 


wrong. Reads Golap Chand ra Sarkar’s Hindu, 


Law, 4th Edition, page 196. ' See also Jolly’s 
Tagore Law, Lestures (1883). “page 187. 
Commentary of Sarbajnanarain who fluarished. 
in the 14th sentury A. D, is in my favour. 
Then in the ibth century A. D. Kalluka- 
bahtta gave his interpretations, Reads 
Buhler's Sacred Books of the Bast,. Volume 
XXV, page 320. — 


Ouatrensea, J.— Bat aseording to Kalluka ` ex 


Dasi never meant a sonsubine. ] 


AMUOKERIKE, A, O.e«J,—1& is not fair to: - 


make out. Jimutavahana’s meaning by 
reference to Kulluka who flourished abont four-- 


Tenturies later. ! . 
Medhatithi flourished before Jimutavahana, : 
But Medhatithi and Visvarupa «would. ba* 


better guides, as. both of them flourished: 
before the ‘anthor of the Dayabhaga, Reada 
Sarvadhikari's Tagore Law Lestures (i550), 
page 941. The interpretations of Medhatithi 
apd Visvarupa are in support of my eon- 
tention that the word “Dasi” '"ineludes a 
eonsubine. The, ‘Suddhitattwa’ of Raghu; 
nandan makes it elear. that the aon ofa 
Sudra need. not Be begotten on a maiden- 
eonsubine, Babu Prosanne Kumar Tagore’s’ 
translation of paragraph 29 of Obapter LX: 


"(8) À B. 97; Í Ind, Deo, (x. B.) 65. — 


The. 
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of the Dsayabhaga is not eorreot. Asoord- 
ing to lexisographers the word “Dasi” 
‘does not mean orly a female slave. See 
Ohaturbhu; v. Krishna Ohandra Patnaik (4). 


I shall now deal with the  judieial 
Aesisions, The eases under the Mitakehara 
are all in my favour, and my eontention 
is that the law in this rempeet is also 
the same under the Dayabhaga. See Kirpal 
Narain Tewari v. Sukurmonz (2). The follow: 
ing eases under the Mitakshara support 
me: Rahi v, Govinda (3), Sadu v. Baiza (5), 
Gangabai v. Bandu (6), Sarasuit v. Manau (7), 
Rom Kali v. Jamma (8), Shome Shantar 
Rajendra Varere v. Rajesar Swami Jangam 
(9), Roshan Singh v. Balwant Singh (10), 
Ohuoturya Run Murdun Syn v. Sahub Purhulad 
Syn (Li), Inderun Valungypooly Taver v, Rama. 
sawmy Pandia Talaver (12) and Soundarara.am 
v. Arunachalam Chetty (13). Even in Bengal ` 
before the ° decision in Narain Dhara v, 
Rakhal Gain (1)the law was in my favour. 
See Anon. (14) and Anon, (15); the dostrina 
of stare decisis does not, therefore, apply. 
Refers to Juggomohun Mullick v. Saumcoomar 
Bebee |l ) and Pershad Singh v. Hanee 
Muhesree (17). 

LF.E.OHEEg, J,—It is very diffieult to find 
the meaning of a word usedin an original 
text by its translation, 


me 17 Ind. - Cas. 276; 16 C. L. J, 385; 17 0. W. 


M 4 B. 81 atp. 44 (F. B.; 2Ind Deo, (x. 8.) 
535, r> 

9). 82.Ind. Cas. 956: 40 B, 369; 18 Bom. I,- 
R. ; 
'(7) 2 A. 134: 1 Ind, Deo (N. 8 ) 828, 

:(8) 80 A, ur A. W. N. (1998) 229; b A. L. J, 


49) 21 A. 09 ab pp 103, 1045: A. W. N. (1898) 170; 
9 Ind. Dec. (x, 8, 778. 


(10. 227A. 191 (P. 0 5.4 0. W. N, 858; 2 Bom, L. ° — 


R. 629: 27 T. A. 51; 7 Sar: P. C. J. 642; 9 Ind. Dec, 
(N. 8.) 1158. : 

« (1) 7 M. I. A. 18; 4 W. R. P, C. 189, 1 Suth, P, C. 
J. 818; 1 Sar. P. O. J, 591; 19 E. R. 217. 

'(12) 18 M. L A, 141; 12 W. B. P`O. 41; 8 B.L, 
R. P.O. 1; 2: Suth. P, C. J. 267; 2 Sar. P, C. J.- 
498,20 E R. 604 
* (18) 38 Ind Cas. 858: 89 'M. 136 at pp. 152, 159; 
29 M. L. J. 198, 816; 2 L, -W. 1241, 1266; 18 M, Le T. 
582, 568; (1916) 1 M, W. N. 81, 

- (14) (1818)-2 Mao. Hindu Law "266, Case xlix. 

(16) (1810) 2 Mac, Hindu Law 119, Case xii. 

(16) 2 Morley's, Digest 48: 8 Ind. Deo. (o. s.) 791. 

(17) 8 Bel. Rep. 176; 6 Ind, Dec. (s. 8.) 809, . 
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That is so. I shall refer. your Lord- 
ships specially to Jogendro Bhupati Hurro- 
chundra Mahapatra v. Nityanand Man Singh 
(18), whish sonfirmed the desision in Jogendra 
Bhupati v. Nittyanund Man- Singh (19). 

[OnarT&&JEA, J.— Was the question as to 
whetber the mother was a slave or not 
raised in the Privy Couneil? 

lt does not appear. Reads Sadu v. Baira 


[Fuetoner, JN— The dates of the Privy 
Connei] ease are not favourable to your 
ease, There the son was born before the 
abolition of slavery in 1843. ] 

The Privy Counsil desisions in Roshan 
Singh v. Balwant Singh (10) and Ohuoturya 
Run Murdun Syn v. Sahub Purhalad Syn (11) 
" go to show that under the Mitakshara 
there is nothing to sonfiae the word 
“Dasiputra” to &partieular kind pf illegiti- 
mete son. That being so, the same should 
also be the ease under the Dayabhaga. 
Under the Dayabhaga it is not nesessary 
that the eonenbine should either be a maiden 
or a virgin. See Annayyan v. Chinnan (20), 
Soundararajam v, Arunachalam Ohstty (13) 
and Subramania Iyer w, Rathna Velu Ohetty 
(21). There is no reason why a Hindu Law 
giver should give preferenee to the sedustion 
ofa virgin, The only thing nesessary is 
that the eonnestion must not be either 
inoestuous or adulterous. See Rahi v. Govinda 
(3), Kuppa v. Singaravelu (22) and Dalip v. 
Ganpat (923). 


The desision in Narain Dhara v. Rakhal 
Gain (1) cannot be supported, besause it 
ia based on the assumption that Colebrooke's 
translation of the -partieular paragraph of the 
Dayabhaga is wrong. 

[MookksJEE, JA. O. J.—The question is 
not that the translation ot^ Oolebrooke ia 
wrong, buf that what is “the text of the 
Dayabbage. J. 


^de 17 I, À. 128; 18 C, 16]; 5 Sar. P, 0. J. 596; 9 
Ind. Dec. (N. 8.) 101 (P. O.), | 

(19) 11 C. 703; 10 ut Jur. 148; b Ind. Deo. (N, 5.) 
122 

(20) 5 Ind. Cas, 84; 33 M. 866 a£ p. 371; 7 M. L, 
T, 140; 20 M. L. J. 355, 

(21) 42 Ind. Cas. 556; 4! M. 44 22 M. L, T. 94 


6 L. W.149; 33 M. L, s, 224; (1917) M. W. N, 688. 


(P. BJ. 
(22) 8 M. 825; 3 Ind. Deo. (x. s.) 223.- 
(28) BA, 387; À, m N. (1856) 136; 5 Ind, Deo. 
(N. 8.) 205, 
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I have made my submissions on the point; 
Mr Jitendra Lal Banerjee (with him 
Mr. Nirmal Ohonira Onatterjes), for the 
Respondents, — There is no word in the text 
whieh would eorrespond with the worda 
“illegitimate son.” It has only been mentioned 
that “Dasiputra” is only a partisular kind of 
an illegitimate son, and the point is whether 
“Dasiputra” ineludes the son of a «oneubine. 
The text of Jimutavahana is “ aparinzía 
daswads Sudra putra" —See Bharat Siromobi's 
Edition of the Dayabhaga (Safabat 1907) 
page*159., 

[ MOOKERJEE, A. C, J,—If that be the text, 
do you think Mittor, Ja, translation in 
Naroin Dhara v. Rakhal Gain t1) to be 
eorreot? | 

The &ranalation of Mitter, J. . 18 nob eom- 
plete. It omits the word “Sudra,” But I 
do not stand on the translation, 

[MoogesJEr, À.O, J. —How would you 
translate it? ] 

My translation would be. 'son: of an 
unmarried Sudra of the ‘Dasi’ eategory."' 

Srikrishua' s commentary is.’ kenapyaparte 
nia" i. e, not married to any-one, 

[Freronma, Ji—You say that the word 
"aparinzia" sannot mean “not neve & 
husband living.” ] ; 

Yes. It means not wedded to any one,’ 
Assording to the text of Jimutavahans — 
Daysbhaga, Chapter IX, paragraph 29 —the 
woman should be a Sudra, she should be s 
Dasi and farther she should be unmarried. 
None of these eonditions is to be eonsidered. 
asa surplusage. Ther@is no dispute about 
Sudra, the only dispute is about Dasi and 
apartnita. 


Tne desision in Rahi v. Govinda (3) is the” 


fountain head of the desisions of the other 
High Oourts. 

Thers ig .a elear distinetion listos the 
word "das?" and “abaruddha.” Dasi means a 
female slave whereas abaruddha means 4 
soneubine. Jimutavahana uses the word Dasi 
and not the word abaruddha, 

[ Mooxensre, A. O. J.—How do you show 
that in the age of Manu the worde Das? 
meant only a female slave? 

Refers to Kallukabhatta'8 Commentary on 
Manu—Verse 979. See alaa Raghunandan 
and Yajiavalkya, The word abaruidha has 
been explained in the Mitakshara as An 
"exelusive soneabine.” The, author of tho 
Mitakshara uses the words "ghritaka" (ong 
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who works for him) and “dasa” (slawe) to- 
gether, If slave ineluded a servant, ghritaka 
and Dasa would not haye "been mmontioned to. 
gether. There has been. ‘an uniformity in trans- 
lating the word “sasi” as a female slave. If 
we have to interpert a word in the Dayabhaga, 
we have to see in what. sense. that same word 
is used in other plaees in the same book. 

I now some to the.third word “aparinifa,” 
Even in the eases whish.are against ms the 
word aparinsta has.. been :ussd to mean 

“unmarried” in the absolute. sense—See Raht 
v. Govinda (3), Sadu v. Baiza (5), Annayyan 
v. | Ohinnan (20), . Soundcrarasam v. 
Arunachalam Ohetiy (13), Padala Krishna Rao 
V. Padala” Kumarajamma (24), Subramanta 
Iyer"v. Rathnacelu Ohetty (21). 

_Fuetcaer, J —But the English word 
"unmarried" means «haying nə husband,” 
not necessarily a “maiden” besause if may 

inelnde a "widow."] i` 

I would invite your Lordships, the English 
Judges of the Beneh, to plaes yourselves in 
the position of Indian: Judges and to leave 
aside your English eoneeptions and ideas in 
eonstruing Indian sanons. - 

[Moogagses, AÀ.O.J.— Why should there 
bea distinetion between the illegitimate son 
of a never married slave girl and that of a 
wilow slave girl? , 

To put restrietions in the sirele of shoise. 

I shall now deal with the oases, So far 
as the question of slavery is oconeerned, I 


must admit that all tha eases are against me. : 


All the sases eited by. my learned friend are 
eases under the Mitakshara. There is not 
a single «asa against,me under the Daya- 


bhaga. The Bombay :eases3 ara based on 
"wustom. In Anon, ; (15) and Anon, (14) 
it is not known by what Sshool the 


parties were governed. I rely upon the 
Bombay and Madras’ deeisiona ,sited above 
in support of my eontention that "aparinita" 
means not married to any one. Rofers to 
Banerjee’s “Marriage and Stridhan," 2n4 
Edition, page 167. » E x 

Mr. Atul Ohandra Gupta replied. 


JUDGMENT. 

Mooxersze, Aorg. Q. J.— This referenee haa 
been made in sonnestion with a suit for 
recovery of possession of lafid upon deelaration 
of title, The subject-matter of tha litigation 


: (24) 15 Ind, Cas, 840, 


ers dl 
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is a holding whish belonged at one time 
to an agrieulturist, Panehanan Das by name. 
A widow Rupa Dasi, who had a son Rajani 
Nath Das (the first defendant) by her 
deseased husband, eame to live with Pan. 
chanan Das as his mistress.. They lived 
together for many years and the sesond 
defendant Hari Moban Das is their illegi- 
timate son. Paushanan Das died in 1911, 
The plaintiffs, who sre the landlorde, insti- 
tuted the present suit on the th April 
1916 for resovery of possession of the 
holding on the ground that as Panebanan 
Das had left no legal heir, the land had 
reverted to them. The parties were not 
agreed as to the status of the tenant; the 
plaintiffs asserted that Panchanan Das was . 
an under-ratyat, while the defendants main. 
tained that he was a raiyat. The Courts 
below did not determine this question, but 
held that if the holding were neemnmed to 
have belonged to an oseupaney rayat, his 
right of oseupansy was, under section 26 
of the Bengal Tenaney Aot, extinguished 
upon his death as he left no legal heir; 
in other words, that the sesond defendant, 
as the illegitimate son of Panohanan Das, 
could not be deemed to be his heireat law 
under the Bengal Sshool of Hindu Law, 
This sonelusion. was founded upon the deci- 
sion in Narain Dhara v, Rakhal Gain (1), 
whieh was followed in Kirpal Narain Tewart 
v. Sukurmont (2). It was not disputed before 
the Division Benoh that if these eases were 
sorrestly desided, the deeree of the District 
Judge sould not be successfully assailed. 
Mr. Gupta, who argued the oase on behalf 
of the appellante, however, invited the 
Court to examine the sogrestness of these 
deeisione, which were based on theassump- 
tion that a passage in the Dayabhaga (Ohap- 
ter IX, paragraph 29) was inaccurately, 
rendered by Colebrooke. Mr. Gupta eontended 
that there was really no  €4oundation for 
this view. He also drew attention to the 
faet that in Bombay, Madras and Alah- 
abad, it had been held that an illegitim-te 
son of a Sudra by a continuous and 


*'exelusive ooneubine or mistress is an heir: 


ynder the respective School. of Hindu Law 
whish prevails in each of those jurisdisticns; 
and for this purpose be ref»rred to the judg. 
ment in Chaturbhu; v, Krishna Chandra Patnaik 
(4), where . the earlier oases are mentioned 
Amongst later decisions to the same effeet 
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reference was made to Gangabai v, Bandu 
(6), Soundararajam v, Arunachalam Ohelty 
(13) and Subramanta Iyer v, Rathnavelu Ohetty 
(21), whieb, it was said, were all sup- 
ported by the opinion of the Judioial 
Committee in Jogendro Bhupati Hurrochundra 
Mahapatra v. Nityanand Man Singh (18). Mr. 
Gupta further urged that on a eorreet inter- 
pretation of the - texts, it would be found 
that there was no real diffarense on this 
_ question between the Bengal School and the 
other Sshools of Hindu Law. He finally 
pointed out that the desisionsin Narain Dhara 
v. Rakhal Gain (1) and Kirpal Narain Tewari 
v. Sukurmont (2) have been frequently 
doubted by text-writers. The Division Baneh, 
without pronounsing & final opinion on the 
question raised, thought tbat there was son- 
siderable forse in these sontentions, and 
aosordingly referred the following’ question 
for decision by a Fall Beneh: 


Whether, under the Bengal Sehool of Hindu 
Law, the illegitimate son of a Sudra by a son- 
tinuous and exelusive eonaubine is an heir to 
his putative father. 

The Division Beneh observed that in 
the ease before them, no question arose 
as to preferential right, in the event cf 
competition between such a son anda legiti- 
mate heir, 

As the point referred arosein an appeal 
from appellate deeree, the whole appeal 
was, under rules of Court, referred to the 
Fall Bensh, 


The solution of the question referred 
depends primarily upon the true eonsiruo- 
tion of paragraph 29 of Ohapter X of the 
Dayabhaga of Jineutavahana. It may be 
stated at the ontset” that the original of 
the Dayabbaga is not divided into shapters, 
gestions and paragraphs; these, together 
with appropriate headings, were supplied 
by Colebrooke “in his translation; basides, 
as the original is written in prong, it is 
nct sorrest to deseribs the paragraphs as 
"verses, as is sometimes done. What is 
salled by Colebrooke Ohapter 1X treata of 
the partisipation of sons by women of 


various tribes and is divided into 31 parag- e 


graphs, Paragraph 1 deseribem the subjest- 
matter under diseussion as partition among 
sons of the same father by different women, 
pome equal to himself by lass, others 


married in the direat order of the ‘tribes, - 
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Paragraphs 2—7 speeify the different slasses 
of wedded wives, for marriage is allowed 
with women in the order of the tribes 
as well as with those ofequal slass. Para- 
graphs 8— O sensure the union by marriage 
of a man of a regenerate tribe with a 
Sudra woman. Then follows paragraph 1l: 


+ ^ 
ga: examagrat spat qeqspa d WT 
quani Peg eaa tats: sra 3a aate lala 
daa S 

"Henas these evils. do not ensue on the 
procreation of offspring upon a Sadma woman, 
not married to the Brahmin himself; but a 
venial offense is committed and a slight 


penanse is requisite, a3 wil be shown." 
Srikrishna comments on the word 


TATATGAH | e 
“Not married to himself” that this implies 
ANZII | 


"Married to another man" and adds 
aa a taa ga AMAT aga- 
ANA a fur: | 


indieating that there is thus no sonfliet with 
the rule to be leid down in paragraph 
98. Paragraph ll undoubtedly implies that, 
gesording to the author, intersourse without 
marriage was less objeotionable than marriage 
with a woman of a degenerate class. Para- 
graphs 12-23 desoribe the rules of. partition 
among sons by wives of different elasses, 
Paragraphs 24—26 treat only of sons by a= 
Sudra wife, Paragraph 27 attempts to reson- 
silo a text of Manu (IX, 154—155). Para- 
graph 23 refers to a text of Vrihaspati, 


KARIET YAMA TENGGA: | 
aa TAA gré ATUN AT ti 
whioh laid down that “The virtuous and 


obedient son, borne by a4 Sudra woman to 
a man who has no other offspring, should 


‘obtain a maintenanse." *Then referenes is 


made to a text of Mann (IX, 178). 
anang GR Gigi ga | 
a UTAAT agsara TRAA: TA: tt 

whieh deolares that “A son begotten through 
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Just ona Sudra woman by a man of the priestly 
alass-igs sven as 5 sorpse though alive, 
and is thenee ealled a living corpse.” This, 
aesording to Jimutavabans, implies that the 
Sudra- woman is unmarried" 


aaqfraftagra raria | 


 wherbupon Srikrishna somments ~ 
arada kaakaa fg ara- 
AAA quur | 


“Not married to any one, but kept for Sensual 
gratifieation.” This paragraph plainly takes 
up the thread from paragraph 11, whieh must 
be read with it, Then follows Garba rah 29, 


yee yata ATA: 
beni gatatgeviner: | agg 
Age gear agati a A: AEA 
gil wag | digadahi ara 
equi: | ; 


_whish stands, as follows in the version by 
Colebrooke: . 

"But the son of a Sudra, by a female 
salve or other unmarried Sudra woman, may 
share equally with other sons, by consent 
of the father. Thus, Manu (IX, 178) says, 
‘A son begotten by a man of the servile 
class on his female slave, or on the female 
slave of his slave, may take a share of 
the heritage, if permitted:’ thus is the law 
established.” . 

' The expression 


. STARR | 
“On the female slave of his slave” is taken 
by Rambhadra as also by Srikrishna, the well- 
‘known eommentators of the Dayabhaga, to 
mean | "A 
aiacaraRatachrarara | 
"On the unespoused soneubine of his male 
slave,’ while Srinath Churamani, another 
eommentator, interprets it as equivalent to 


: TATA Aalst TITAH, | 
"On the wife of his male slave," as is done 
by Ragbavananda, a sommentator of . Manu. 
Paragraphs 30 and 31 treat of the share 
taken by the son of the Sudra woman 
mentioned in paragraph 29, 


in this ' 


(1921 


The translation of -paragraph 29 -by 
Colebrooke was ealled in question in the ease 
of Nurain Dhara v. Rakhal Gatn (1), where 


Mr. Justies Romash Chandra Mitter, after 


setting ont the passage as translated by 
Oolebrooke, observed an follows: 

"The passage as translated sertainly 
"warrants the sonelusion that an illegitimate 
‘son of a Sudra bya slave or other unmarried 
Sudra woman takes the inheritanee ‘of the 
father: but referring to the original text, I 
find that there is a slight inaeeurasy of 
translation in the first part of the verse in 
question. The passage, if sorrestly rendered, 
would run thus: ‘But the son of a Sudra 
by an unmarried female slave, ete, may 


‘share equally with other sons, by consent of 


the father, eto? There is a similar 
inaeeuraoy in V 31, whieh should stand 
thus: 'Having no other brother begotten on 
a married woman, (he) may take the whole 
property: provided there be not a daughter's 
son.’ So Yajnavalkya ordains: ‘One who 
has no brother may inherit the whole pros 
perty for want of daughter’s sons.’ But if 
there be a daughter's son, he shall share 
equally with him; for no speeial provision 
oesurs: and it is fit that the allotment should 
be equal; since the one, thongh born of an 
unmarried woman, is son of the owner, and 
the other, though sprung from a married 
woman, is only his daughter’s son.” 

“The aseuraey of the translation given by 
Mr.  Justise Mitter was  unsuseessfully 
shallenged by the appellant in the ease of 
Kirpal Narain v. Sukurmont (2), where Sastri 
Golap Obandra Sarkar urged that the 
translation by Colebrooke was  perfestly 
eorrest, if tested by refezence to the original 
text as contained in €he editions of 1813 
and 1829, published under the authority 
of Government, as also the edition with - 
six eommentariea prepared, after sollation 
with numerous manussripte, by Pandit 
Bharat Ohandra Siromani, Professor of 
Hindu Law in the Sanskrit College, Calautta, 
and reputed as one of the most erudite 
teashers: of the subjeet in the middle of tha 
last sentury. This edition was published in 
1963 under the auspises of the well. kaown 
‘Sanskritist, Prasanna Kumar Tagore, who 
himself held a distinguished position in the 
fiald of ssholarship as the translator of the 
Vivada Ohintamaui. The text as reprodused 
standard edition, unquestionably 
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shows that the translation given in the 
judgment of Mr, Justiae Mitter is inaeen- 
rate, as it omits the word Sudra whieh 
Colebrooke eorrestly rendered as Sudra 
woman, On what text that translation was 
based has never been trased, and a reference to 
all the available printed editions and manu- 
seripts of the Dayabhaga in the libraries of 
the Ásiatie Soeiety and the Sanskrit College, 
whieh has been made for the purposes of 
this ease, eonfirms the aseurasy of the text 
sontained in the standard edition we have 
mentioned. It must further be remembered 
that the translation given by Colebrooke in 
the Dayabhaga is identisal with that made 
by him of the aorresponding passage in the 
Digest of Jagannatha (Book V, 174), where 
the original text in the manuseripts available 
supports his version, namely: “The son of 
a Sndra by a female slave or other Sudra 
woman not lawfully married, shalf, with his 
father’s sonsent, have an equal share with 
other sons.” , Oolebrooke, as wə have seen, 
renders the first sentenee in paragraph 29 
as follows: “But the son ofa Sudra by a 
female slave or other unmarrisd Sudra 
woman may share equally with other sons by 
eonsent of the father.” That this is a 
substantially eorrest version, becomes slear 
if we eompare it with the following literal 
translation of the original, prepared by 
Sastri Golap Ohandra Sarkar: “But of a 
Sudra a-son-by-a-not-married-female-slave-or- 
the.like.Sudra-woman, may share equally 


with other sons, by the father’s permission.” ® 


The words sonneeted by the hyphens stand 
for a single eompound word in the original, 
namely, 


mafia nen Raga: | 


The only differensa between this literal ren 
dering and the translation by Oolebrooke is 
that the word: udmarried” as used by Cole. 
brooke is ambiguous and may mean either 
“not married by the inan," or- "never married 
to any one," that is, a maiden. Apart 
from this, it is plain, that if the text 
bs ascepted as given in the edition prepared 
by Bharat Ohandra Siromani and the litqral 
translation thereof be adopted, there is no 
essaps from the sonclusion that the desision 
in the sasa of Narain Dhara v. Bikhal Gain 


(1) sana) b) sastainad; indosi, Mc, Justisa | 
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Mitter himself, as we have reev, sonseded 
that the passage as translated by Colebrooke 
certainly warrants the sopnslusion that an 
illegitimate son of a Sudra by a slave or 
other unmarried Sudra woman takes the 
inheritance of the father.” We observe 
from the judgment of Sir Miehael Westropp 
O. L, in Bahi v. Govinda (4) that he had 
before him the same text of the Dayabhaga 
as is contained in the edition prepared by 
Bharat Ohandra Siromani; he quotes the 
Sauskrit words : 


pem makara gana: i 


whieh he translates literally ase "The son 
(born) to a Sudra by an unmarried Dæi or 
other Sudra (female),” who may share equally 
with other sons by eonsent of the father 
Referenoe may also be made to the eommenta 
of Dr. Julius Jolly, Professor of Sanskrit in 
the University of Wurzburg, in hia agore 
Law Lestures on the History of Hindu Law 
(page 157), where he suggests slight modi. 
fieations in the translations given by Cole. 
brooke of paragraphs 29 and 31 ; in the former 
ease, he subsititutes: "The son of 8 Sudra 


_by & female slave or other unmarried Sudra 


woman ;” in the latter ease, he Rives th 

translation: ^" Having no brother Porottes 
on a married woman, he (the son of a Dasi) 
may take the whole property.” These modi 

fieations are not material for our present bue: 
pose and do not lend support to the desision 
in Narain Dhara v, Eakhal Gain (1), 

Mr, Banerjee for the reapondent felt press. 
ed by this argument And fully realised the 
grave diffienlty of supporting a view whieh 
rested on a translation of an unknown am 
untraeed and, apparently, an erroneonsl 
assumed reading. He aesordingly took 
resourse to another line of argument and 
maintained that the rule laid down in the 
first sentenee of Ohapter IX, paragraph 29 
of the Dayabhaga, should be givan a narrow 
interpretation 80 a3 to fit in bresisely with the 
text of Maun quoted there as anthorj, 
This method of interpretation wag disapproy. 
ed by the Judieial Committee in Oollector af 
Madura v. Moottoo Ramalinga Sathupiatiry (25) 

£ 


(25) 12 M. L. A. 397 ab pp. 486, 441. | 
P. O. 17: 1 B. D. 8. P. O.l; 2 Suth. P, Q, J, io E; 
Sar, P, 0. 36 1; 20 È. R, 389, Mil. i a 
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. where Sir James Colvile observed” that the 
duty of an European Judge who is under the 
obligation to administer Hindn Law is not so 
much to inquire whether & disputed doctrine 
is fairly dedusiblee from the earliest autho- 
ritiez, as to ascertain whether it has been 
received by -the particular Sshool which 
governs the district with whish he has to 
deal and has there been sanetioned by usage. 
To the same effest are the weighty observa- 
tions of Sir Barnes Peaeosk in Moniram 
Kolita v. Keri Kolitant (26), where with 
referenoe to the contention that a certain 
interpretation should be placed upon a text 
of Katysyana, he said« “Their Lordships 
are of opinion that what they have to aon- 
sidex is not so mush what inferenss ean be 
drawn from the words of Katyayana’s text 
taken by itself, as what are the sonalusions 
whieh the author of the Dayabhaga has 
himself drawn from them. Tt 2s to that treatise 
that wd must look for the authoritative exposi- 
tion of the law which governs Lower Bengal, 
whilst, on the other hand, nothing is more 
certain than that, in dealing with the same 
anaient texts, the Hindu sommentators have 
often drawn opposite eonoelusion,” If the 


sontrary view were adopted, and if we were, 


called upon to investigate, whether in eash 
instanse, rules enuneiated, for example, by 
Vijpaneswara in his Mitakshara or by 
Jimutavahana in his Dayabhaga sould really 
be supported to the fullest extent by the 
texts of the institutional writers quoted, 
whioh they professed to interpret but whieh 
they often made subseryientto their views (see 
for instance, the attempt made by Jimutava. 
hana to resonsile the texts of Devala and 
Vishnu, in the Dayabhaga, Chapter IX, 
paragraphs 24 and 26),.we should have to 
undertake afresh the duties dissharged by 
authoritative  expounders of Hindu Law 
senturies ago in the different Proviness. 
Consequently, ifthe text of paragraph 29 ig 
ascertained and if its meaning is elear, we 
eannot place & narrow oonstrustion upon it, 
simply because the rule enunoiated therein 
seems more extensive than the ancient text 
of Manu quoted in its support ; indeed, Mr, 
Justice: Mitter himeglf followed the reverse 


(26) 7 I. A. 115; 5C, 776 at p. 785; 6 C L.R. 
822; 4 Sar, P, O. J. 108; 3 Suth. P, O. J, 765; 4 Ind, 
T 268; 3 Shome li, R, 198; 2 Ind, Deo, (N. &) 
1102, 
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prosess, when he adopted for the first part 
of parsgraph 29 a modified reading and then 
observed that the version as eorreoted by 
him harmonised with the text of Manu: 
Narain Dhara v. Rakhal Gain (1). The 
present instanae, however, is reasonably free 
from diffsulty even from the standpoint of 
the text of Manu, The three texts quoted by 
Jimutavahana are as follows: 


(2) eruere WAUTA yeas: | 
TAA YT arasi: eremo | 


eet | 


" The virtuous and obedient sop, borne by 
a Sudra woman to a man who haa no other 
ofispring, should obtain a maintenanse, and 
let the kinsmen take the residue of the 
estate." Vrihaspati (XXV, 31). This text 
is explaine@to refer to a son of a twise-born 
person by a Sudra woman not married by 
him (see Dayabhaga IX, 28; Jagannath, 
Book V, 3, 168; Vivada Chintamani, page 
274; Vyavahara Mayukha, page 47). 


(ZIENA at ATAQTEAT ATA: WET 
gat waa 1 


asana edi «ferrent saeua: | 
ng: | 


“A son begotten by a Sudra, or on a female 
slave, or on a female slave of a slave, may 
stake a share (on partition) if permitted (by 
the father): this is settled law." Manu 
(IX, 179).  Aeeording to a familiar Sanskrit 
rule of sonstrustion, aa observed by Sastri 
Golap teria Sarkar, the repetition of the 
partisle “or” may be taken ! to imply " or on 
any other un woman,” in other words, 
the enumeration i8 not exhaustive but only 
illustrative. 


(3) stats fit creat ge Had sse de 
aa fef gore ma? erat arin | 
, maa eu aed gfequigaed| 
: MATERI: || 
‘Hyen a son begotten by a Sudra on a 
female slave may get a share by the father’s 
ohoise ; but if the father be dead, the (legiti- 


mate) brother should.make him partaker of . 
half a share: one, who has no (legitimate) - 
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brother may take the whole, in default of 
(heirs down to) the son of daughters," 
Yajnavalkya (II, 138—184), 

Jimutavahana lays down, on the authority 
of the text of Vrihaspati, that the son of a 
regenerate person by any Sudra woman, not 
married by him, is entitled to maintenanee, 
and then goes on to diseuss the law relating 
to such a son ofa Sadra in paragraph 29; 
there he first enunsiates the rule applisable 
to the case and next quotes Manu in support 
of his view. Let us assume, for a moment, 
that it is permissible for us to investigate the 
true seope of thia text of Manu, For this 
purpose, if is obviously legitimate to have 
resourse to the resognised sommentators of 
Mann, partisularlyp sash commentators as 
were antecedent to or sontemporary with 
Jimutavahans. Now Jimutavahana is known 
to have flourished in the eleventh sentury ; 
indeed, from the astronomical dati furnished 
by his work on Kalaviveka (published by the 
Asiatie Sosiety of Bengal), it has been 
ascertained, with as much approash to 
&osuracy as is practicable in sush matters, 
that Jimutavabana was alive in 1092 A, D. 
(See the artiole by Mr. Panehanan Ghose, 
in 26 Oaleutta Law Journal 17, short 
notes). The most anoient sommentator on 
Manu whose work has come down to us is 
Medhatithi, who is said to have fisurished 
about the eighth eeotury. Next to him, 
was Govinda Raj who is quoted several times 
by Jimntavabana, but unfortunately his work 
has reashed us -in a fragmentary sondition 
and the portion relating to.the text now 
under consideration (IX, 179) is not avail. 
able. Sarysjoa Narayan is said fto have 
fisnrished in the fourteenth sentury and 
Kuluka Bhattae in the eeniury following, 
The relevant passages from these commen. 
taries as also the | translations whieh have 
* basn prepared for our use are set out 
below : : 

(A) Medhatithi, Commentary on Manu, Book 
IX, verse 179, 


sra etre armies armia xa: ga 
qq iu aaf aurem TATA quat. 


asat set a arem quee: az. 
aia frat gadania gustu 
- (ARARA ar alg saree: enis 
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efa aztg fear masala | aq euer 
eat qB u AAS great yea EIA- 
ataga waa 1 sagt aaah arg. 
KAWA aa aft geget qa eae 
WITA oO gu: exige SIHAT 
at at oftagiquint aes qur, 1 rar- 
quiu waqay ud Aia 
qq PARA ANTENG | afa afeast- 
(eqq Heat | ahaaa 
Wer usura gut aA aaa 
didt ag adyan TAMTAMA a 
Rara fe RaR: | 


"This is the son begotten by a Sudma on a 
woman, though not married to him (Anuh- 
raya) or appointed (for raising issue) 
(Aniyuktaya). Thus even though the text 
says Dasi of a Dasa,’ begotten on her, 
(he is son) not of the Dasa, but of the 
master of thg Dasa. Enjoined by the 
father, he takes a share equal to that 
of the Aurasa son, (This is) when the 
partition is made during the father's lifetime, 
or if he enjoins ‘Be you equal sharer.’ But 
when the fatker leaves no injunetion, that is 
provided for in another Smriti (thus) : ‘Even 
though begotten on a Dasi by a Sudra (he) 
besomes taker of a share by ahoiae,’ ‘By 
ehoice! (is meant) theehare that the father 
enjoins, ‘If the father be dead the brothers 
should make him .partaker of half-share.” 
Should make him’ (£.6.) in raferense to their 
own shares. They should take two shares 
eneh themselves and should give one to him, 

Brotherless, (he) shonld take the whole,’ 
in the &bsenee of Aurasa sons he alone takes 
the whole property, if (there) is no daughter's 
son. If he exists, he should be sonsidered 
as an Aurasa son............But Dasi’s sons of 
Brahmins and others take only maintenanee 
(and) not property, thisis well-settled,” 


(B) Sarvajna Narayana, Oominentary on 
Manu, Book IX, verse 179, 


QE RAFA dut gawa at 
qasa great saagaa 
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semp ae anita a 1 Wa frasu- 
“grat eXdsi aa gag suam R- 
fala | ata gawa gaat qita 
zgaat sur qu fra exer efe 
gi aak i ag cah Asik auf 
Tatal Gana queat crazed i 


‘On a Dasi (means) on a woman not married 
to the Sudra; so also issue proorested by the 
Sudra, who is the master or ehief, on a Dasi 
who is such of the Dasa of the Sudra, he is 
also to be given the Sudra’s share—that is 
the meanwhg... Dirested by the father he takes 
a stare, bat not that not so dirested he takes 
only maintenanse., By this (is indicated 
that) issue of a Sudra prosreated on a Sadra 
woman though vot married to him bseomes 
his sap if there is any sort of sontrol or 
dominion over her, but not, even if she is the 
wife of anothsr—this is shown. Therefore, 
itis said on a Dasi, or on the Dasi of a 


Dasa.” 
(O)  Kalluka Bhatta...0ommentary 
Manu, Book LX, verse i79. | 


l AM GMAGATT AT Tat A- 
. @aftacat ar qud! STIS a: Jar sid 
a fasaaragkatags: aniyan 


on 


qam waking pego . 


suexewaeut faa | 


“That son of a Sudra who is born of a Dasi 

ag defined by ‘won under:banner' and other 
"narks already (in Vill, 415) spoken of, or 
of a Dasi related to a Dasa; enjoined by the 
father he besomes tak.r of equal share with 


the wedded wives’ sons—(:. e.) takes a 
similar share. This is settled rule of the 
Sastras.” 


The passage just quoted from the som. 
mentary of Medhatithi has been summarised 
in the following terms by Professor Jolly 
(Tagore Law Leetures, page 187): '(1). 
The term "a Sudra's don by a Dasi" means 
a son begoíten by him on a woman neither 
married to him nor aubhorizod to raise 
offspring (ascording to the eustom of Niyoga). 
(2) Sueh a son shall reaeive an equal share 
with a legitimate son, if his father wills it 
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so, and either divides his property in his 
lifetime or enjoins his legitimate sons to 
sbare equally with the illegitimate son 
after his death. (3) If the father has made 
no sush provision for the illegitimate son, 
he shall take, after the father’s death, half 
of the share allotted to eash legitimate son. 
(4) If there is no legitimate son, nor daugh- 
ter’s sop, be shall take the whole property. 
(5) A daughter's sons, where there sre any, 
shall be treated like legitimate sons as regards 
their shares of the inheritanoe." It is thua 
clear that tbe commentaries of Medhatithi 
and Sarvajua Narayana are in sonforiity with 
the view taken by Jimutavahana as to the 
true scope of the text of Manu. One of these 
commentators, Medhatithi, as we have seer, 
preseded Jimutavahana by several senturies 
and his work was unquestionably of high 
authority in those days. The other commenta. 
tor, Saryafha Narayan, followed Jimutavahana 
by two senturies; as his interpretation is in 
substantial assord with that of Medhatithi, it 
may legitimately be assumed that no shange of 
opinion had taken plaee in the irterval, and 
that when Jimutavahana flourished, the 
aesepted interpretation of the text was that 
given by Medhatithi. On tbe other hand, a 
change had apparently some about by the 
time when Kulluka Bhatta and Raghavananda 
fionrished, who interpret the passage as 
restrieted to Dasis in the teshnieal sence of 
the term and refer to Manu (VIII, 415) for 
the seven varieties of ways in whieh a man 
may be redueed to slavery (See also Narada 
V 26—28, where fifteen ways in whieh a man 
may be redueed to slavery are enumerated; 
and the Vivadabhangarnava of Jagannath 
Tran. Colebrooke, ILI i. 29 33). Kulluka 
Bhatta, However, is remarkable for the nar- 
rowness of his views, and his importanse ia 
by no means sommensurate with his popu- 
larity whieh was due in a large measure to ° 
his brevity. The gradual spread of his 
work led to the supersession of the more 
elaborate eommentaries of the past and soon 
rendered them obsolete; but the merit of 
his eommentary must not be judged by his 
popularity (see the opinion of. Buhler in his 
introduetion to the translation of the Lawa of 
Manu, page 481, S. B. E, S, Volume AXV, 
as also that of Professor Jolly in his intro. 
dustion to the text of Mann, page XII), Inany 
view, it would be hardly fair to Jimüíava. 
hana to test the asouraey of his interpig. 


. 
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tation of Manu, not by reference to the opi- 
nion -held by the leading sommentators who 
flourished before or immediately after him, 
but by relianse upon the exposition of a 
eommentator who oame four or five centuries 
after him, and may have held a different 
opinion. 

Similar observations apply to the text of 
Yajnavalkya relied upon by Jimutavahans. 
Here, again, we have the eommentary of 
Visarupa who is quoted by Jimutavahana on 
Bix oosasions, eaeh time with approval. The 
relevant portion of his sommentary as also 
the translation whieh has beer prepared for 
our use is set out below: i 


Viscarupa— Oommentary 
Book II, verses 123.134, 


, kaai aataid aur a 
geeqía.— mast gardaa Ag- 
ig asnan RA fdak t ag: wg" 
sft wale a greaiaagaazacar - 
fava: | festa gaga: a gaten- 
ATOM ANTA | VATE YT, 
gig: gana adung 
aigean waraacaad crear 
ATI! AT Equus gare ela ( STERT- 
Wa a daratan adara 
gama atar azar ia Haag a 
Aang SINGAT: | UH maz- 
Merga ase: | 


"The word" half *is used to indioate a less 
share. Thus says Vribaspati ‘on the death 
of the father, the share of the brother, born 
of a Sudra sonenbine, is to'be given (by the 
other brothers) aesording to their wishes 
just enough for respeoting (his rights) if he 
be willing to render serviee.’ Here also the 
gnbjest relates to one who is ready to trans- 
gress the Sastras, just as in the sase ofa 
son of a Sudra woman of men belonging to 
regenerate classes, and it should not be in- 


on Yajnavalkya, 


ferrsd that sonoubinage in ease of Dasi ia an* 


injunstion (of the Sastras). Thus explained, 
everything is unobjeetionable. Puoh an one 


if brotherless takes the whole in the absente 


."Avaruddha" to denote a eoneubine. 
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of daughter and her son with the permission 
of the Sovereign. This also follows from 
Vrihaspati’s saying, viz., ' tbe Sovereign takes 


everything of an  issueless person, or 
through his permission ore born cf a 
sononbine, Bay some. * * * * 


All this is speaial rule for Sudras," 

It ig. remarkable that Visvarupa uses tho 
word ‘Avarodhaja” (whioh is translated 
above as born of a consubine) as eqivalent to 
the term ‘Dasi, whieh oasurs in the text of 
Yajnavalkya (II, 153) on whieh he comments, 
There is thus no solid foundation fgr the dis. 
tination anggested by Rajkumar Sarbadbikari 
in his Tagore Law Leettires on the Hindu 
Law of Inheritance, where (page 941) he 
maintains, on the interpretation of $ passage 
of the Madana Parijate, that "the word fog a 
female slave is Dasi and the word fora 
eoneubine is Ávaruddbah." This passage 
of the Madana Parijata is in the following 
terms: (Madana Parijata, edited by 


Madhusudan Smritiratna and published b} the 


Asiatic Soeiety of Bengal, page 686). 

Radit grea $4632 aa AITAREN- 
arem; wala TATANAN ER- 
temer Parah was: up ANA 
fana | age Waa: wy agar 
aam iia | dre €dqeuuil 


The author first refers to the text of 
Manu (X, 218) which deoslares "woman" 
Popartible, and then, proseeds to explain 
the terma ‘women;” “women female slaves; 
women of the seraglio." Where the female 
slaves are unequal in number, they 


should be made to do the duly by turns; , 
if they are equal in number, they should’ 


be divided. But women of the  seraglio, 
even though equal in number, are not 
divisible. That is laid down by Gautama 
(XXVIII, 47); there is no division of women 
who are soneubines" This passage merely 
shows that Madanapala, the author of 
Madana Parijata, used the term “Dasi” to 
denote a slave “woman and the term 
From 
this the inference - eannot elegitimately be 
drawn, as appears to have been done by 
Rajkumar Sarbadhikari, that the word 
“Dasi” in Sanskrit means only sa slave 
woman and may not inolude a ague- 


^i 
` k 
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@nbine; on the other band, Visvarnpa, as we 
have just seen, uses the word "AYaruddha" 
as equivalent to “Dasi,’ The same criticism 
is applicable to the use made by Raj- 
kumar Sarbadhikari of the text of the 
Dattakamimansa e (Section IV, 75) and 
Smritiehendrika, Ohapter Ki, sestion 1, 
paragraphs 10, 11. We may add that 
referenoe -has also been made in this aon- 
nestion to the text of Yajnavalkya 
(11 290): 


‘PASAT TANG grg ada a | 
NATA quieg ror: qaararenietn TAT il 


whieh is thus rendered by Mandlik: "A 
man (having intercourse) with an Avaruddha 
(protested female slave) and Bhujishya 
(another's mistress) shall be 
pay a fine of fifty ronas, even though 
intercourse with them be (in other respeats) 
permissible." This text is quoted by Nil. 
kantha in his Vyavaharamayukha (Chapter 
XIX, paragraphs 10-13), where he explains 
the term "Avaruddha" to mean ‘female 
salves forbidden by their master to have 
intersource with other men” and refers to a 
text of Narada (see edition by Mandlik, 
text, page 94, and translation, paga 152). 
Reference may also be usefully made to 
the Mitaksbara where the word 


AIG | 


is used in the passages translated by Cole- 
brooke in Chapter 1, seation 4, paragraph 22, 
and Chapter II, sestion 1, paragraph 28; this 
is taken as equivalest to 


SR RI 


“of Gautama that is 


TIA | 


enjoyed or kept in sonsubinage iu the text 
esty a agata Tas | 


(Gautama, XXVIII, 47). The term 'Dasi' 
is not explained in the Subodhini and the 
Balambhatti, whish are commentaries on the 
Mitakshara; nor is if, explained by Apararka 
in his’ sommentarpy on  Yajnavalkya, The 
same remark applies to Bagunandans, who 
does not explain the term ‘Dasi’ in his Daya- 
tattwa, though he quotes the text of Yajna» 
yalkya in Chapter IT, paragraph 39 (Bastri 


required to 
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Golap Ohaudra Sakar’s translation, page 18). 
But the attitude of Raghunandana (who 
flourished in the latter half of the fifteenth 
century) may be inferred from the following 
passage of the Suddhitattwa which refers to : 
the impurity of Sapindas and others and has 
been translated for our use: 


AAJUWTA— ANAA qut gT- 
feq gas | gta frd acp 
es wisst i cat arnt gi 
Nad at a Hate adt: ena us 
Seq QARET TENA | HAHAHA 
aka aaga gaara a euíüfar 
TATANG sagst ag: gadar- 
amaa, tamaid aR- 
VJA ag uw A aq atga- 
NAE AUA AA acafiasmaaenaa | 
quaugsqt qet: saaacqa tal: 
TATA | AT AAA are | 
ste & alae aga | 
Wis aaa at NATAH A gar: 1 
area dina fas «rar wd gendi 
garı VIsetiseEarat g (dasa! Ag- 
Wl asana: wise [Henn us. 
qun NGGEH [NGA | didvg- 
cha: Wane TG genta wis 
sq faqs efa salads: | aeqata 
qgaRagauaaa Kal TAT JT- 
ayaa aa gal MAMA Kalah 
sada ds duri Maly quet gga 
Ritalsae waa laa (qai seed 
Were uta ga  "Ig4scqudrd. 


App quip «rust au 


fala Baar TTG AYUH TATAG 
qi 1 ; 


Vol. LXIII] 
RAJANI NATH DAS t. NITAI CHANDRA DE, 


(Srirampur Edition, 1834-35, Volume II, 
page 157). 

Raghunandana—Suddhitatiwa (Impurity of 
Sapindas and others.) . 

“ Saya) the Brahmapurana,— Where of two 
(brothers) the mother is one, but where in any 
such case (their) fathers are two, there is per- 
feat similarity between these two in birth and 
death impurities. (If) d woman first married 
to one (and) having a son by him takes the 
proteotion of another with even the son (and) 
afterwards has a son by him also, on the birth 
and death of these two sons aosording as 
possible ‘the impurity of the father of the 
agaond son is of three nights. Of sueh two 
sons the birth and death impurity with 
respest to eaeh other is as laid down for 
the caste of (their) mother. Here distine- 
tions are made by Narada;— But those who 
are born of a woman not appointed (to 
raise issue), by one or many, are all 
non-heirs; they sre sons offfhe ptosreators 
only. If the mother is gained by the 
payment of prise, let them offer Pindas to 
(their) procreators. But if gained not by 
payment of prige, they are offerers of Pindas 
to the husband only (of the mother). By 
the use of the term ‘only’ the suggestion of 
(the sons) having two fathers is stopped. 
And this payment of priee is to be under. 
stood as for gaining the woman. The Srad- 
dhaviveka says that in the absense of 
payment of priee, (they are) offerers of 
Pindas to the husband of the woman, But, 
in faot, as according to the saying of Aditya- 
purana quoted before, procreation of son on 
one’s wife by another is forbidden in the 
Kali age, sush a son is of the proereator 
only. Now a-days, the usage also is suoh, 
In view of Yajnavalkya’s text, viz, ‘Even 
though begotten oma Dasi by a Sudra, (he) 
becomes taker of a share by ehoise; if the 
father be dead, the, brothers should make 
him partaker of half share.’ Usage of this 
kind is of the Sudras alone, (and) not of the 
other oastes. “Therefore, the above-quoted 
saying of Brahmapurana also relates to 
them,” 

Itis noteworthy that the events aontem. 
plated by Raghunandana in the opening 
sentences of this passage have a remarkable 
resemblance to the faets of the litigations 
whieh has culminated in the present referenoe, 
From what has already been stated, it thus 
appears that the desision of the question 
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referred is, in one sense, simpler in 
the sare .of the Dayabhaga than in the 
oase of the authoritative commentaries re- 
sognised in other provinses. As we read the 
original text of paragraph 29 of Chapter 1X 
of the Dayabhaga, referpnee is explicitly 
made, not merely to the son of a Dasi, but 
also to the son of a Sudra woman like a 
Dasi; as Sastri Golap Chandra Sarkar puta 
it, the two words ' Dasi’ and ‘ Adi’ may be 
rendered either as "a female slave or other” 
or a female slave or the like.’ Mr, 
Banerjee fully realised that this was eom. 
pletely destrustive of his argument, and 
advanced an extremely ingenious argument, 
when he made a desperate effort to restrict 
the normal meaning of ' Dasyadi' by refer. 
enge to the text of Manu ard to limit he 
Adi’ solely to ‘Dasadasi,’ that is, to the wife 
of a slave ora femalo slave ofa slave, This 
assumed interpretation of the textof Manu 
is, however, ineorreet, as it ignores the fall 
foree of the double use of the partiele * cr," 
whieh gives it a wider signifisanse than 
might otherwise have been the case. But 
the argoment is, in our opinion, inadmissible 
on a further ground, although we do not 
overlook that the gloss of Srikrishna and 
Rambhadra, namely, 


gagara atawa sarta rata 


AAA: — 


or, “on a female slave of a slave means, 
on one, not married, but kept by a 
slave,” may be so interpreted as to lend it to 
some extent the weight of their authority, 
If Jimutavahana had feally intended what 
Mr. Banerjee attributed to him, he need only 
have quoted the text of Manu ; it was needless 
for him to use & comprehensive phrase like 

Dasyadi' whioh manifestly deseribes a class 
wherein is included ‘Dasi,’ 

The only other point, then, whish arises in 
sonnestion with Chapter IX, paragraph 29, 
of the Dayabhaga is the true meaning of the 
word Aparinita,’ which was translated by 
Colebrooke as ‘unmarried’ and whieh Mr, 
Justice Mitter had no osoasion to sousider 
in Narain Dhara v. Rakhal Gain (1). This, as 

' we have seen, is ambiguous agd has eneoutag. 
ed the argument that it signifies " never 
married." A distindtion has been attempted 
to be drawn between the two Sanskrit words, 

Anuhra’ and Aparinita;’ but there ig 
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really ho- -foundation for this suggestion. It 
may be conceded that the word ' Aparinita,’ 
taken apart from the osontext, is sapable of 
either of the two meanings attributed to it ; 
but the context, in our opinion,- leaves no 
room for reasonable doubt that the term 
“ Aparinite ' has referense to the. person to 
whom the woman bears the son whose right 
of inheritance is in question ; if does not refer. 
to the past history of the woman taker by 
herself. lt ia worthy of note that Srikrishna 


in,his somments on the .Daysbhaga, Chapter 


1X, PA arde 48, interprets the word 
'“ Aparinita ” ih 


ea b | 
that i ia, not married to any one, and not as 


maraga | 


that-is, not married at any time. Besides, 
it is diffioult to appreeiate on what principle 
the rfzht of the illegitimate son to take by 
inheritanee the estate of his putative father 
should be made to depend upon the faot, 
whether his mother when she besame a eoan- 
eubine was a maiden or a widow. The theory 
suggested by Jogendra Nath Bhattacharyya 
(Commentaries on Hindu Law, Second Edi- 
tion, page 332) that the son begotten on an 
ubmarried damsel may be deemed a real son 
is manifeatly very far-fetehed and would 
give the illegitimate son an equal share with 
the legitimate son. Further it is remurkable 
that according to, the interpretation put 
forward by the respondents, the illegitimate 
gon would acquire a right of inheritance, even 
though his mother b&d strayed from the path 
of virtue before she besame the mistress of 
his putative father, while be would have 
no right of inheritanse, if his mother had 
been a faithful wife to her first husband and 
had, after the death of the latter, besome 
the eorienbine of his progenitor. We should 
be reluetant to accept an interpretation which 
leads to such a result, unless, indeed, there 
is no eseape from the sonelusion on the plain 
reading of the text. On the other hand, 
we cannot overlock that both Mann (XI, 59). 
and Yajnavalkya .(IIT, 231) emphatically 


condemn the eedpotion of maidens and it is" 


highly : improbable, to say the least, that 
either of them sould have given nietarenen 
to an illegitimate eon on the ground .that he 
was born of a virgin eoneubine, We may 
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finally add that the interpretation put for- 
ward by the respondents not only. negatives 
the slaim of the illegitimate gon of .& Sudra 
by sontinuous and exelusive aoncubine to 
take by right of inheritanss, but also denies 
him all maintenance. This is , plainly 
opposed to the ssheme of Chap'!er IX, oon. 
sidered and analysed asa whole; that seLeme 
is to allow mairtenanee to illegitimate sons 
of the first three classes and a share of the 
estate by inheritanee to those of Sudras. 
It is obviously no satisfactory answer to 
suggest that the claim of illegitimate sons of 
Sudras to maintenanee, when not entitled to 
sueseed as heirs, might be otherwise worked 
out and established. 


[ ggu aremmpsu qu: mp Agh- 
SHAT AIT AA 


whieh is rendered by Oli enake. “the son 
begotton hy a Sudra on a female slave, obtains. 
a ehare by the fatber's ehoiee or at his 


pleasure;" 


fag sqmSunr Waan anà— 


"but the mon begotten on a female slave by 
a man ofa regenerate olass, receives only 
maintenanse, if he be dooile," Mitakshara,, 
Chapter ?!, section 12, paragraphs 2, 
3; Muttusamy Jagactra Yettapa Natkar ve. 
Venkatasubha Yethia (27), affirmed i in Muttu., 
sawmy Jagavera Yettapa Naicker v. Vencata-. 
swara Yeltaya (28), Ohuoturya Run Murdun, 


“Syn v. Sahub Purhulad Syn (11)]. The vital. 


question is, whether it is at all probable that, 
Jimutavahana really left the illegitimate son. 
of a Sudra by a sontinuous and exolusive 
eonoubine without right of inheritance and, 
without right of ‘maintenance, when he 
had the question of majntenanee of the 
illegitimate sons of the*ürst three slasses in 
mind and made express provision in that 
behalf, It would really be a serioug 
reproaoh to a jurist of emeh eminence ag 
Jimutavahana to impute that*in a series of 
propositions, elaborately framed, logically 
arranged and eogently argued ont, he ex-, 
pounded the.rnles as to participation of sons 
by women of various tribes, and at the same 


à 
4 


* (27) 2 M. H.C. R. 298. 
(28) 12 M. L A. 208; 11 W. aa Q2 Bu La 


C. J, 395; 
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time was eompletely oblivious of the sase of 
maintenanse of the illegitimate son of a& 
Sudra in the event of bis exelusion from 
inheritanoe. This points to the sonolusion 
that Jimutavahana did not provide for the 
maintenanse of the illegitimate son of a 
Sudra by a sontinüous and exslusive son: 
eubine, besause he had Hisfugon him in the 
, aategory of heirs. 

The essense of the matter is that the term 
"Dasi," as used in the text of Yajnavalkya 
(t1, 133), is eapable of the restricted mean- 
ing Gina slave" as also of a wider inter. 
pretation. The sontention of the respond- 
ents is that the narrower interpretation 
should be adopted, with the result that as 
slavery was abolished in British India by 
Aot V of 1843, there san no longer be any 
Dasiputra in this sountry entitled to inherit 
under the text of Yajnavalkya or the sorres. 
ponding text of Manu (IX, 179), whieh form 
the foundation of the rule preseribed on the 
subjest in the various Sehools of Hindu 
Law. No doubt, slavery has been abolished 
in this country, but it does not follow that 
the term “Dasi” should be interpreted in 
the restricted sense contended by the respond- 
dents, ‘As we shall presently see, the judioial 
desisions in eash-Sehool of Hindu Law other 
than that prevalent in Bengal undoubtedly 
support, direetly or by implieation, a liberal 
interpretation of the text of Manu and Yajna» 
valkya, This opinion is supported by the 
meaning attributed to the term “Dasi” by 
lexisographers of established repute, whose 
views were summarised in the following terms 
in the case of Ohatturbhuj v. Krishna Ohandra 
Patnatk(4): “Wilson in his Sanskrit Distionary 
explains the term Dasa as signifying a fisher- 
man, & servant, a slave, a Sudra ora man of 
the fourth tribe. The*term Dasi is defined by 
him as applicable to a female servant or slave, 
the wife of a slave, or a Sudra. Monier 
Williams in his Sanskrit Dietionary explains 
Dasi as a female servant or slave, servant 
maid, whore or harlot, To the same effeot 
is the definition given’ in the Sanskrit 
Worterbush by Bohtlingk and Roth, Volume 
III, column 604, where numerous quotations 
are given to show that the term Dasa has a 
muoh wider meaning than a slave, and the, 
same observation applies to the feminine 
form Dasi. Burnell in the Dayabhaga of 
Madhabya observes that in Southern India 
the term Dasi is applied also to a female 
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dancer attsehed to a temple. In faot, the 
whole diffisuliy has been sreated by the 
rendering of the word Dasi by the expression 
'a famale slave! by the earliest translators; 
butas Sir Michael Westrogp points out in 
Rahs v. Govinda (3), Mr. Oolebrooke, when he 
tranalated the term Dasi-Patra as the son 
begotten on a female slave, must have 
meant issue by a sononbine (Strange on 
Hindu Law, 1830, Volume If, page 
65).” See also the elaborate disousai 

by Westropp, O. J., in Rahi v. Govinda (3), 
There is no KG aaa why the term “Dasi” 
as used by Jimutavahana, who quotes the text 
of Manu and Yajnavalkys, should be taken 
in a more limited sense than has begn adopt- 
ed by the commentators in the other Sehogls 
of Hindu Law.  Relianos was, however, 
plaeed by Mr. Banerjee upon the passage of 
the Dayabhaga whieh is trnslated by Oole- 
brooke as Chapter Vi, sestion II, paragraphs 
23 and 24, but it does not really establish 
his. thesis, In paragraph 23, Jimutava- 
hana, on the authority of Manu (IX, 219) 
and Vishnu (XVIII, 44), ordains that women 
are exempt from partition, In paragraph 
24, Jimutavahana defines the term "women" 


( eit ) 
to mean other than ' Dasi" 
erat «istae 


whish  Colelrooke renders "women other 
than female slaves.” Maheswara, one of 
the sommentators of the Dayabhaga, takes 
this to mean . 


zqu TAA 


“Kept for enjoyment.” Ashynta, another 
commentator, takes Dasi in the same sense: 
and refers to the text of Gautama (XXVIII, 
47) 


ey a espere fran: 


whish is quoted in the Mitakshara, Chapter 
I, section 4, paragraph 22, and forbids 
partition of women enjoyed or kept in aon- 


-eubinage (by the father or by one of the g0- 


heirs). Raghunandana in hf! comments on 
this passage of the Dayabhaga similarly 
refers to the text of Gautama and evidently 
understands ‘Dasi? to mean not merely a 
aleve woman but also a sonsubine, 
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agait a Wares dI ARTA Pang 
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e 

This makes it fairly clear that the term 
“Dasi” was nob used in a restricted sense in 
the time of Raghunsndana who flourished, as 
we have seen, in the latter half of the 
ffteenth oentury. But, if it were assumed 
that ina partisular passage of the Dayabhaga 
the sontext shows that the term Das?" 
was used in s limited sense, it does not 
follow that in Ohapter IX, paragraph 29, 
the term is so used. The rame remark 
applies to the Dayakramasangraha (Ohapter 
IV, section IJ, paragraphs 12. and 32) 
of Srikrishna Tarkalankar who, if may be 
observed, does not elucidate this particular 
point in his commentary on paragrapbs 
23 and 24 of Chapter VJ, section 2 of the 
Dayabhags. Nor need we refer in detail 
to the corresponding passages in the works 
of eommentators of other Sehools, such as 
the Mitakshara of Vijnaneswara (Ohapter I, 
gestion X1J, paragraph 2), the Vyvahara- 
mayukha of Nilkantha (Ohapter IV, seo- 
tion IV, paragraph 32), the Viramitro- 
. daya of :Mitramisra (Chapter IJ, Part 1}, 
. gection-22), the Vivadaratnakara of Ohandes- 
vara (Ohapter III, paragraphs 27— 
31), the Vivadatandava of Kamalakara 

(Baroda Edition, page 328), the Smriti 
' Ohandrika of Devananda Bhatta (Ohapter 
XI, section l, paragraphs 10, 11), the 
Dattaka Obandrika of Kuvera or Raghu- 
mani (seetion V, paragraph 30), ` and 
the Dattakamimansa of Nanapandita (see. 
tion 4, paragraphs 75 and 76), In our 
opinion, adequate reasons bave not been 
‘assigned in support of the view that the 
term ‘Dasi’ should be interpreted to mean 
a slave woman in the Dayabhaga or in the 


text of Mbnu gnd *Yajnavalkya quoted by ` 


Jimutavahana, Besides, as we have already 
‘ndieated, the use of the word Sudra? by 
Jimutavahana in the expression 


gaat aed TAIJA: 
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makes the ease for a liberal interpretion of 
the term ‘Daai’ really unanswerable. 


Our attention was drawn to five early 
desisions: Juggomohun Mullick v. Saumcoomar 
Bebee (16), Bukhtear Singh v. Bahadur Singh 
(89), Anon. (14), Pershad Singh v. Ranee 
Muhesree (17), and Anon, (15). The first of 
these eases, whioh was desided in 1815 by Sir. 
Edward Hyde East, Chief Justise of the 
Supreme Court, referred to the illegitimate 
son of a Sikh; the Court affirmed the right 
of the son of a slave woman of a Sikh to 
inherit in the proportion stated by the 
Pandits with respeat to the illegitimate son 
ofa Sudra, The second ease was desided in 
1816 by the Distriet Court at Hughli; the 
parties, however, so faras may be inferred 
from the names, were Sudras governed by 
the Mitakshbara Law, and in the opinion 
of the Pandit referense was made to the text 
of Yajuavalkya as sited in the Mitakshara 
of Vijnaneswara, Maenaghten added a note 
to the effeot that if the woman were not 
a female slave, the son begotten on her 
would have noright to inberitanos but only 
a claim to maintenance, No authority is 
mentioned by Masnaghten in support of the 
latter statement, which is expressed 
in somewhat more  eomprehensive termas 
than the rule to be found in the first 
paragraph of Chapter IL of his Prinoiples 
of Hindu Law published in 1629. .The 
third ease was desided in 1516 in the Distriot 
Court at Dacea, The parties were apparently 
Sadras governed by the Bengal Sshool of 
Hindu Law, as reference was made to the 
Dayabhaga in the opinion of the Pandit, 
The marginal note by Maenaghten is to the 
eíffeet that the son of a Sadra by a conenbine 
or female slave is entitled to inherit his 
property, but the widow of sueh son is 
insompetent to alienate the property to tha 
prejudiee of other heirs. Hffest was given 
to this view and the dispufe between the 
parties was decided on the footing that the 
son of a Sudra begotten by him on his 
oonoubine was entitled to take by inherit. 
anae, This opinion was stated to be "eon. 
formable to the Dayabhaga, Dayatatwa, 
Vivadashintamani, Mitakshara, Manu and 


(29) (1816) 2 Mac, Hindu Law 14, Case xi, 
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other legal authorities.” The fourth and 
fifth oases related to the illegitimate sons 
of Rajputs resident in the Distriats of 
Murshidabad and Bhagalpore respeotively. 
The deeisions were based on the ground 
that an illegitimate son of a Rajpat or a 
member of. any of the three superior olagses 
by a woman of the “Sudra or other inferior 
class is entitled to maintenanse only. The 
rule thus formulated is applieable to sons 
of a eonaubine and their mother need not 
be a slave. It may be soneeded that these 
desisions are somewhat imperfeotly reported, 
but there is no solid foundation for tho 
sontention that they do: not afford trust- 
worthy gnidanee in the solution of the 
question raised before us. It is abundantly 
elear from them that during the first quarter 
of the last century, the Hindu Law Offisers 
attached to the Courts as also the Judges 
thereof upheld the right of thee illegitimate 
son to: maintenanee or inheritance, as the 
ease might be, even though sueh son was 
born of a eoneubine and not of a slave 
woman, and in 1816, the right to inherit- 
anse of the illegitimate son of a Sudra by 
a Sudra woman was aetually enforeed in the 
ease of parties governed by the Bengal Sehool 
of Hindu Law. The apparently contrary 
view taken by Macnaghten in the foot-note 
to the ease. of Bukhtear Singh v, Bahadur 
Singh - (29) is sontradieted by his opinion 
as set out in the marginal note to the 
later sasea Anon. (14). We must also 
remember that texts and commentaries now 
available were not so easily aesessible in 
those days, and, we cannot trase the. ground 
for the opinion expressed by Masnaghten. 
The opinion of Sir William Maenaghten 
was éonsiderede by the Judicial Committee 
in Ohuolurya Ru? Murdun Syn v. Sahub 
Purhulad Syn (11) and, as explained by Sir 
Edward Ryan in that sace, sannob be held 
really to advance the contention of tbe 
respondents* It is remarkable that the mar. 
ginal notes by Maenaghten to the eases of 
Pershad Singh v. Ranee Muhesree (15) and 
Anon, (15) are quoted as authorities, 
but when mention is made later of the 
foot-note to the ease of Bukhtear Singh v. 
Bahadur Singh 1&9) and of the corresponding 
passage from the text, Volume I, page 13, 
no approval is expressed, while no mention 
is -made of the marginal note to Anon. 
(14), The desision of the Jndieial Oom- 
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mittes -just mentioned was followed in the 
judgment of Lord Hobhouse in Roshan Singh 
v. Balwant Singh (10). On the other hand, 
we have the opinion recorded by Colebrooke 
on a ease desided in 1804, and quoted 
with approval by Sir " Thomas Strange in 
his treatise on Hindu-Law (1825), Volume" 
If, page 198; (1830) Volume II, page 68: 

" T anda by a eoneubine is deseribed in tha 
law as son by a female slave or by & 
Sudra woman. If the father were a Sydra, 
he might have allotted a ghare to his 
illegitimate fon. Mitakshara on Inheritanes, 
Chapter I, seetion XII, and the obligation 
of affording him the means of subsiatenee 
is declared in passages quoted in Jagannath's 
Digest, Volume III, page 170." Thig effes- 
tively removes from the. region of doubt 
and surmise the question as to what was 
intended by Colebrooke when, in his trans. 
lations of the Mitakshara and the Dayabhaga, 
he rendered the term Dasi by the phrase 
"female slave”; clearly, he ineluded a eons 
eubine in that expression. 

Reference has finally been made to indies- 
tions or expressions of: diverse opinions on 
the topis under dissussion.by modern text 
writers, of whom we need mention only 
those now dead, such. as Shamasharan 
Sarkar, Sir Gooroo Dass Banerjee, Raj Kumar 
Sarbadhikari, Jogendra Nath Bhattacharyya 
and Sastri Golap ~Ohandra: Sarkar, The 
view held by Shamaceharan Sarkar may ba 
said to be dubious: the first and seeond 
editions of his Vyavastha Darpana wera 
published in 1859 and 1867 respeetively, 
that is, before the jfidgment of Mr. Justiea 
Mitter, whieh thus preeeded the third edition 
published in 1883. On the other hand, 
the opinion expressed by Sir Gooroo Dasa 
Banerjee (Hindu Law of Marriage and 


'Stridhan, 4th Edition, page 171) is admite 


tedly based on the jugment of Mr. Justice 
Mitter in Narain Dhara v, Rakhal Gain (1); 
it further appears that he was eonanlted by 
Ghose, J., and expressed his approval of the 
sorrestness of the translation given by Mr. 
Justice Mitter in modifieation of the version of 
Colebrooke Kirpal Narain Tewart v. Suhur- 
mont (2). A similar" remark applieg to Raj 
Kumar Sarbadhikari and Jogendra Nath 
Bhattasharyya, whose views were undoubted- 
ly influeneed by the judgment of Mr, Juetica 
Mitter, which was, however, vigorously 
assailed by Sastri Golap Ohandra Sarkar, 
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In such oiicumstancesy we do- nob feal 
bampered in plaeing upon the text of 
Jimutavahana the eonstrustion obviously 
suggested by its language. 

It is not necessary, for our present purpose 
t0 examine in detail the view adopted by 
“authoritative text writers in Sehools of 
Hindu Law prevalent in other parta of India; 
but it appears that the sorresponding passage 
in the Vivadaehintamani of Vashaspati 
» Misrg, the Viramitrodaya of Mitra Misra, the 
Vyavahara Meyukha of Nilakantha and the 
Vivadatandava of Kamalakera, if they sould. 
Le ‘utilised for the aseertainment of the faw 
as expounded in the Dayabbaga, would not 
astrengihen the view adopted in the oase of 
Naratp Dhara v. Rakhal Gain (1) and, would, 
on the other hand, tend to support the oon. 
tention that there is no difference in this res» 
pest between the Dayabhaga and the Mitak- 
shara. An examination of the judicial de- 
eisions dn the otber High Courts also makes 
it plain that the rule propounded in Narain 
Dhara v. Rakhal Gain (L) is different from 
what bas prevailed in all the other High 
Couris and has reseived the approval of 
the Judisial Committee. In Bombay, the 
leading decisions are Kaké v? Govinda (3), 
Sadu v. Fatea’ (5). and  Gangabat v. 
‘Bandu (6), whieh effrm the view that 
an illegitimate son of a Sudra is entitled as 
a Dasiputra: to a sharé of the inheritance, 
provided that his mother was a woman in the 
exelusive keeping of his father and be was 
not the fruit of an adulterous or an insestuons 
jnteroourse, Thesame view has been adopted 
in ANahabad in Sarmuti v. Mannu (7), 
Hasgcbind | Kucri v. Dharam Singh (20) 
and Ramkali v. Jamuna (8) and in Madras 
. in Vencatarom v. Vencata (31) and Krish- 
nayyan v, Muitusamz (82). The question, 


whether it is essential that the mother’ 


should not previously have been married 
io apy cre, has been tdired in three 
,ecent eaces -in Madras. In Annayyan v. 
Chinnan (20) the point was not expressly 
deoided, but it was ruled that an illegitimate 
son of a Sudra by a Sudra widow, whose 


| 
e 


N. 8.) 962. 

(31) 2 Strange N, C. 204 at p. 304, 

(32) 7 M: 407; 8 Ind. Jur. 427; 2 Ind, Dec, E fa.) 
667. 
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remarriage is prohibited by eustom, has no. 
right of inheritance, In Soundararaiam v. 
“Arunachalam Chetty (18) the question was 
raised before a Full Beneh and the osorrest- 
ness of the  deeision just mentioned 
was called in question. Wallis, ©, dJ. 
Ayling, J. and Sadasiva Aiyar, J. held 
that the texts require that the mother should 
be a Dasi, not that she is qualified to become 
a wife; and they pointed out that Medhatithi 
bad interprated the text of Manu as meaning 
“hot married to the father of the ehild," 
which was preeisely the view adopted in 
Venkatcchella Ohetty v. Oarvatham (33), 
Karugppanun Ohetti v, Bulotam Ohetti (34) and 
Padula Krishna Rao v. Padala Kumarajamma 
(24). Wallis, C. J., also made the important 
remark that the limitation that the woman 
should be an exelusive and aontinnons aon- 
onbine is not to be found expressed in so many 
words in the texts and appears to have been 
imposed by the Courts as necessary to-sesure 
due evidence of the paternity, just as the 
forther restriotion thatthe sonneetion must 
not have been ineestuous or adulterous was 
imposed on general grounds of morality: Datiz. 
Farisi Nayudu v. Datti Bangaru Nayudu (35), 
Venkatachella Ohetty v.  Farvotham |. (33). 
Sadasiva Aiyar, J., referred with approval to 
the theory propounded by Sashagiri Aiyar, 
J., in Meenakshi v. Muntandi Fanikkam. 
(36) that “the favourable - treatment of 
illegitimate soris of Sudras as regards right. 
to share in paterral and anesstral property. 
was dne to the idea that marriage among. 
ttem was not so sirietlyp formal and. 
ceremonsal as in the case of the higher alasces; 
continuous coneubinage was regarded as 
equivalent to marriage, although the children 
of this irregular union did ngob rank equally, 
with those with whose mother there. was a, 
formal marriage.” Mr. Justice Aiyar also 
pointed out that the term “Dasa” was not ex- 
olusively applicable to slaves and referred in 
support of this opinion to the authorities sited. 
in the decision of this Court in Chaftturbhu; v, 
Krishna Chandra Fatnatk (4), The question of 


qu 8 M. H, C. R. 134. 
£8 M. 16; 8 m hia Ta s.) 405. 
(85) 4M. H, OC. RB, 2 
(36) 25 Ind, Cas. oor, 38 M. 1144; 27 M. L. J. 
tag T Md LL. W. 704; (1014) M, W. N. 672; 1G 
' ' (0 i 
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tbe meaning of the expression ‘anmarried’ was 
considered again by another Fall Beneh in 
Subramanta Iyer v, Rathnavelu hetty (21), 

whereit was ruled that the expression, loossly 
translated as ‘anmarried .woma&p, merely 
means ‘a woman not married to the father of 
the person whose righta of inheritanee were 
under sonsideration,’ Sadasiva Aiyar, J., and 
Kumsrsswami Sasiriar, J; who minutely 
sorutinieed the texts and reviewed the 
judicial decisions, same to the sonslusion 
that the term Dasiputra is not restristed 
to the son ofa slave woran and that the 
expression whish had  bsen translated 

“unmarried” did not mean “never married 
to avy one,”  Hefereose may in this 
sonnection be usefully made to the following 
observations of Professor Jolly (Tagore Law 
Lecture, page 1871 withregard to the eorten- 
tion that the term ‘Dasi’ means a female slave 
in the strietest sense of that term, and that 
asslavery has been abolished under British 
Rule, the whole law under notise bas besome 
obsolete: “It is quite  sertain that the 
sommentators and Sastris have persistently 
explained the term ‘Dasi’ as inoluding any un- 
married female of the Sadra easte, To the 
evidense tending in this direstion whish may 
be collested from the translated worka and 
from Bombay and South Indian aases, 1 may 
add the before-jucted statement of Medhatithi 
and the remark of Kamalakara in the Vivada- 
tandava that the text of Manu refers to the son 
bagotten by a Sudra on an unmarried Sudra 
female.” Thie supports the view taken in 
the sases of Ohatturbhuj v. Krishna Ohandra 
Painnik (4) and Subramanta Tyer v. Rathnavelu 
Ohetty (21). 

The judisial destsions we have mentioned 
make referense tg the jadgments of the Judi. 
sis] Committee in Okuoturya Run Murdun Syn 
v. Sahub Purhulad Syn (11), Inderun Valungy- 
. pooly Taver v. Ramashuwmy Pandia Talaver (12), 
Sri Gojapathé Radhika Fatta Maha Devt Qaru 
v. Sri Gaapath: Nilamani Patta Maha Devt 
Qaru (37), Jogendro Bhupati  Burrochundra 
Mahapatra v. Nityanand Man Singh (18) and 
Roshan Singh v. Balwant Singh (10). An 
examination of these cases, whose spesial fasta 
need not be analysed and reviewed for our 
present purpose, disoloses that wherever the 


(37) I8 M. LA. 497; 14 W.R. P. O. 336 B. 
L. R. :02; 2 Sath. P. C.J. 365; 2 Sar. P. d. 
601; 20 E, R, 637. 
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Judicial Committes has ex ressed an opinion 
on the point, direstly or indireetly, it has 
been unfavourable to the vie» maintained 
on benalf of the respondents. Whatever 
may be urged against some of these expres- 
sions of opinion as in the ‘nature of obrer dicta, 
that sritisism does not apply to the judgment 
pronouneed by the Judisial Committee 
(Lord Watson, Sir Barnea Peasosk and Sir 
Rishard Coush) in Jogendro Bhupati Hurros 


chundra Mahapatra vy. Nityanand Man Singh e 


(18). In- that ease, the deeision of ‘the 
Bombay High Court in Sad? v. Barza 
(5)"' was expressly approved, aud it 


was ruled that where a Sadra leaves a 
legitimate son as alao an illegitimate son by 
a Sadra sonsubine, the, legitimate and, the 
illegitimate sona take their father's property 
as so-parasners with right of survivorship; 
consequently, wheraa Sudra died leaving a 
legitimate son A and an illegitimate son B, 
aud A died bsfore partition, B wondd take 
A’s share by survivorship, This desision 
of the Judisial Committee cannot be explained 
away on e hy pothesis [apparently male 
by Ghose, J., in Kirpal Narain Tewari v. 
Sukurmont (2)] that the olaimant in that ose 
was tha son of’ a slave woman in the tesh- 
nisal sense of the term; the dates montioned in 
the proceedings in Jogendro Bhup ti Hurrochan- 
dra Mahapatra v. Nityanand Man Singh (18) 
negative any sush presumption, Nor osa the 
desision be explained away, a3 was attempted 
inthe aase3 of Kirp:l Narain Tewart v. Sukur- 
mont (2) and Ran Saran Garain v. Tex Orand 
Garain (33),on the ground that the qasation 
raised was, not ons of right of inheritanse, 
but of survivorship insidental to fanily 
seo.paroenarg. Plainly this” distinetion ia 
immaterial ia the determination of the status 
of the illegitimate son; indeed, when the 
Judicial Committee held that, under ‘ths 
Mitakshara Liw, among Sudras where a 
father left a son bya wedded wife and an 
illegitimate son by a Dasi, the ordinary rule of 
survivorship incidental to a family oo paresnary 
applied, they assigned to the illegitimate son 4 
position ag a member of the family like the 
legitimate son. There can, in our opinion, 
be no doubt that so far as the Mitakshara 
School is sonserned, it” has been oon. 
elusively settled by the Judisial Committee 
that if a Sudra keeps a Sudra woman as 


(38) zo J. 194, 
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eontinuons and exelusive sonoubine, she is a 
Dasi, and his illegitimate son by her is 
a Dasiputra, entitled to susseed to the estate of 
his father by right of inheritanee: Ohatturbhuj 
v. Krishna Ohandra Patnaik (4), Inthe view 
e we propose to take, the law on this point 
* under the Bengal Sehool , does not differ from 
that resognised by all the other Sshools of 
Hindu Law throughout India. 

Asa last resort, Mr. Banerjee argued that 
* evenif the right of the illegitimate son of a 
Sudra by a eontinuous and exclusive consubine 
to take by inheritanse theestate'of his putative 
father was established upon a true construa- 
ton of what is ordained by Jimutavahana 
in his Dayabhaga, we should disregard the 
rule enuneiated by him, inasmueh as ii is 
gontrary to usage and eustom. In support 
of this position, Mr. Banerjee asserted that 
all that was stated by Jimutavahana in 
his Dayabhaga (sueh as the various forms of 
marriage enumerated in Chapter IV, sestion 
IIf, paragraphs 8, 4) was not operative 
in the Bengal Sshool of Hindu Law, and 
he referred for an example to the rules 
for valid marriages between persons of 
different  eastes, elaborately diseussed by 
Jimutavahana in the  identieal obapter 
(Chapter IX) of his work now under 
sonsideration. This illustration sannot buf 
be deemed unhappy, because although it 
has been sometimes asserted that inter- 
marriage between different oastea is pro- 
hibited in the present age, the authorities 
are nob unanimous as to how far this 
prohibition (Udbahatattwa of Raghunandar, 
Volume IJ, page 62) e£tends to inter-marri. 
ages between different castes of the Sudra 
slass in Bengal. In the oase now under 
examination, Narain Dhara v. Rakhal Gain 
(1), Mr. Justiee Romesh Chandra Mitter 
expressed himself in favour of the view 
that sueh prohibition of inter. marriage 
between different eastes was universal and 
ungualified, In that very sase, however, 
Mr, Justice Markby dissented from this 
view. In a later ease, Upoma Kuchatin v. 
Bholaram Dhubi (39), whieh eame from Assam, 
Macpherson and Gordon, JJ., held that, under 
the Bengal Sehco] of Hindu Law, marriages 
between persons belonging to different 
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seations or sub-divisions of the Sudra oaste 
were valid. They pointed ont that this 
was in sonformity with the opinion expressed 
by Wilson and O'Kinealy, JJ, in an nne 
reported ease and that a similar view had 
been approved by the Judicial Committee 
in two oases from Madras,  Inderun 
Valungypooly Taver v: Ramasawmy Pandia 


Talater. (12) and Ramamani Ammal v. 
Kulanthai Nutchtar (40); the former 
of these oases affirmed the desision of 


Ssotland, C. J.,and Holloway, J., in Pandatya 
Telaver v. Kuli Telaver (41). Tbe same oson- 
elusion was reached by Prinsep and Handley, 
JJ., in Ram Lal v. Akhoy Oharan (42), where 
they approved of the opinion of the Sub. 
ordinate Judge, Babu Girindramohan Chakra- 
barti, whose judgment osontained a learned 
discussion of the subjeot. The illustration 
shosen by Mr. Banerjee to show: that some 
at any rate of the rnles erunsiated by 
Jimutavabana in his Dayabhaya oau no longer 
be regarded as living law, mast sonsequently 
be deemed distinstly unfortunate, as it refers 
to a question whieh may itself form the 
subjeet of serious sontroversy. We raust, 
therefore, leave the illustration aside, and 
examine the validity of the contention, that 
the rule formulated in the Dayabhage, 
Ohapter IX, paragraph 29, has been super. 
seded by a eustom to the sontrary effest, 
In this sonneation, Mr. Banerjee endeavoured, 
as might be expested, to fortify his argument 
by invoking the aid of the observation of 
eSir James Oolvile in Collector of Madura v. 
Moottoo Ramalinga Sathupathy (25) that 
“ander the Hindu system of law, clear 
proof of usage will ontweigh the written 
text of the law,” whieh is in somplete 
acoord with what had «been ordained 
centuries ago by Manu VIII, 41, 46) and 
Yajnavalkya (I, 342) and was re-eahoed 
by Jimutavahana when he proslaimed that 
"a thing sannob be altered by a hundred 
texts.’ But even if we assurte that where 
there is a sonfiiesb between a sustom and 
a text of the Smritie, the eustom overrides 
the text, beoause, in the words of Manu 
(I, 108, 110), “immemorial usage is trans. 
cendant law," the real diffisulty whieh lies 


(40) 14 M. I. A. 848; 17 W. R. 1; 2 Suth, P: C, Jy 
498; 2 Sar. P, C, J. 786; 20 E, R. 816. 

(41) 1 M. H. C. R. 478. 

(42) 70, W. N. 619. 
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athwart the path of the respondents is that 
no sueh oustom was alleged or proved, 
either in the present instanse or in the 
earlier sanes in point, Narain Dhara v. Rakhal 
Gas (1) and Kirpal Narain Tewari v. 
Sukurmont (2); on the other hand, the 
view which found favour with both Mr, 
Justices Mitter and Mr. Justise Ghose was 
that the text. of the Dayabhaga, correotly 
read and interpreted, did not at all sane- 
tion the alaim of the illegitimate son ofa 
Sadra by a sontinuous and exolusive son- 
subine to take by inheritance the estate 
of his putative father; from that standpoint, 
the theory sould not well be propounded 
that the slaim, though sanetioned by the 
Dayabhaga, must be negatived as contrary 
to an overriding eustom. Mr, Banerjee, 
however, emphasised the fast that no judisial 
desisions sould be traced in Bengal later than 
1816, whieh reeognised the right of inherit. 
anas of an illegitimate son of a Sudra by a 
eontinuous and exelusive sonsubine, But it ia 
manifest that this sireumstansee doss not, with 
any approach to certainty, point to the soneln- 
sion that a custom has grown up in 
derogation of the right of the illegitimate 
son. Paucity and even absence of Jadisial 
deeisions may be attributable to a variety 
of sauses, amongst others, to the eurrencsy 
of an opinion that the Jaw was well settled 
or to the relative infrequenoy of instanses 
of such oases of suecession, On theother 
hand, the fast sannot be ignored that in 
the ease of Narain Dhara v Kakhal Gan 
(1), where the elaim of the illegitimate 
son was ultimately negatived by thia Conrt, 
it had been upheld in the Oourt of firat 
instance by a Hindu Judieial Offiser who 
pronounsed his judgment in 1873, We 
have thus the sefiea of signifieant facts 
that, in 1816, the right of the illegitimate 
son of a Sudra by *.eontinuous and exslu- 
sive eonsubine to take by  inheritanee the 
estate of the, putative father under tho 
Bengal Sehool of Hindu Law, was judi. 
sially resognised in a British Court; that 
sush right had been asknowledged to be in 
conformity with the original texts by 
Colebrooke (the translator of the Mitakshara 
and the Dayabhaga), whose opinion on a 
ease desided in 1804, published by Bir? 
Thomas Strange in 1825 in the first edition 
of his work (Hindu Law, Volume II, page 
198), was that an issue by a eonoubine 
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is deseribed in the law as a son by a female 
slave or by & Sudra woman;" that in 1829 
the right was  resognised by Maenaghten 
in two instances, though rejected in a 
third; and that so resently as 1873, the 
right was again upheld bya Hindu Judicial 
Offiser, whose view was negatived on appeal 
to this Court, on the erroneous assumption 
that the relevant passage of the Dayabhaga 
had been inaesurately rendered by Oolebrooke. 
This shain of ciroumstanoss plainly militates 
against the hypothesis that a custom, 
contrary to the rule  enunoiated in the 
Daysbhaga, had grown up and had bssome 
firmly established. Apart from this, it is 
obviously one thing to show that, in resent 
years, oscasions for the applieatton of a 
particular rule of inheritanse have grown. 
fewer and fewer, possibly from the gradual 
disappearanes of eoneubinage through the 
spread of edueation and the consequent 
adoption of a higher ethieal standagd of 
sosial relations; it is an entirely different 
thing to establish that the partieular rale 
of inheritanss has been superseded by the 
growth of a eontrary custom in a spaeified 
losality, family or seation of the sommunity. 
To establish the existenes of sueh a sustom, 
evidense must be addused to show that in 
numerous instanses suseession had taken plase 
to tho estate of: deseased persons in 
eontravention of the  pressribed rule of 
inheritanee; in other words, that the legitimate 
heir had taken in eonformity with the alleged 
guatom and to the exslusion of the illegitimate 
heir who would have &useeeded in assordanss 
with the original texta,of the sages of the 
Hindu Law. The essenae of the matter is 
that a rule may be desmed obsolete by the 
layman, merely besause there is no ossasion 
for its applieation; but this is elearly not 
equivalentto the destrustion of the rule by the 
growth of a sontradistory eustom. As the Judi- 
oial Committee have repeatedly pointed out, 
Ramalakshmi Amal v, Stvamantha Perumal 
(43), Hurpershad v. Sheo Dyal (44', Rup Ohand 
v. Jambu Parshai (45), Abdul Hussein Khan v. 

(43) 14 M. I. A. 570 at p. 885; 17 W. R. 552, 12 
B. L. R. 886 2 Suth, P. C. J. 603; 3 Sar. P. O. J. 
108; 20 E. R. 898. 

(44) 8 I. A. 259 at p. 285; 20 W. R. 55; 8 Sar, P. C, 
J. 611: Bald. 25; 8 Suth. P. C, J. 8864; Rafique & Jack- 
gon’s P. C. No. 4l. 

(45) 6 Ind. Cas. 272; 87 I. A, 93; 14 O. W. N, 
645; 7 A. L. J. 349; 12 Bom. L. R. 402; 11 C. L, J. 
454; 82 A. 247; 8 M. L T, 8; Z0 M. L, J. 439; (1910) 
M. W. N, 432 (P. 0.3. 
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Bibi Sona Dero (46), the éxistenae of a custom 
must be established by slear and uhambiguous 
evidense, to entitle the Court to hold that 
in a partienlar family, community, or losality, 
the eustomary rule had obtained the foree 
of law in partial modification or complete 
supersession of the ordinary law. To mention 
ane illustration only, it may be proved by ap: 
propriate evidense that a daughter isexoluded 
from- inheritanee by special family or losal 
eustom, Bajrangi Singh v. Manokarnika Bakhsh 
Singh (47), Farbati Kunwar v. Rani Ohandarpal 
Kunwar(45). But no enstom of this deseription 
for exelusion of the illegitimate son has keen 
asserted, much lesa proved, in any of the 
eases brought fo our. notice. Mr. Banerjee 
finally urged that the rule whieh entitled 
. tho illegitimate son of a Sudra by a 
eontinuous and  exelusive oconenbine to take 
by inheritanee the estate of his putative 
father was opposed to the sentiment of that 
eommunity. This allegation, even if it eould 
be established by evidense,. would not be 
material for the desision of the question in 
sóntroversy, But ss the assertion was made, 
Mr, Gupta appropriately invited our at- 
tention to-the deposition of the first plaintiff 
(the. landlord), whieh  .showed that the 
defendant (ihe illegitimate son) was not 
.only treated by his putative father as member 
of the family but was also reseived in the 
,-family of the plaintiff, who apparently 
belongs to the same easte, joined with him 
in meals and for a time lived as a member 
of his household. This illustrates the 
paramount need for eaution on the part df 
the Court when sweeping generalisations are 
‘put forward as to fhe sentiments of an entire 
community whieh sonsists of men and women 
in various walks of life, brought up under 
the influense of widely diversified standards 
of education and oulture. In view of all 


(46) 43 Ind. Cas, 806; 46 LA. 10; 16. A. L, J. 17; 
4P. L. W. 27; 84 M. L. J. 48; 22 0. W. N. 853; 28 
M.L. T. 117; 27.0. L. J. 240; 1 P. L, R. 1918; 
20 Bom. L. R. 628; 45 C. 450; 12 S. L. B. 104 


(P. 0.). | 

(471) 85 Y. A.J; 80 A. 1; 9 Bom. L. R. 1848; 12 C. 
W. N.74; 860. Lie. 766; 17 M. T J. 60»; 6 A. L. J, 
1; 11 O. C. 75 8 M. L. T. 1 (P, O.). . 

(43) 4 Ind. Cas, 25; 86 T. A. 195; 10 O.L. J. 
216; 18 C. W. N. 1073;6 A. L. J. 767; 11 Bom. 
L. R.890; 120. 0,304; 81 A. 457; 19 M. L. J. 
605. 
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these sireumstanses, we hold without hesita- 
tion that there is no indisation that the 
rule of inheritaneo deolared by Jimutavahana 
to be appliesble to the illegitimate son of a 
Sudra by a continuous and  exelusive 
eoncubine. has been abrogated by sustem. 
There ie, in our opinion, no foundation for 
the suggestion that the view we propose to 
take is in essence a revival of an arehais 
rule of law whieh has been superseded by 
sontrary custom in Bengal, though it ia 
admittedly in fall operation throughout the 
rest of India,. We desire to add that Mr. 
Banerjee did not venture to propound what 
would have been a manifestly unfounded 
theory, namely, that Jimutavahana in this 
respect euuneiated what even in his time was 
merely arohais and not living law; sueh a 
theory would have been sompletely demolished 
by proof that the rule, was. actually 
enforeed by a British Oourt so late as 
1816, many osenturies after the death of 
Jimutavahana. 

Our sonslusions may now be summarised as 
follows: 

(a) The text of Dayabhaga, Chapter IX, 
paragraph 29, as given in the edition of 
Bharatehandra Siromani, must be aseepted 
as the basis of our decision. Tested 
from the point of view of that text, the 
tanslation given by Mr. Justiee Mitter in 
Narain Dhara v. Rakhal Gain (1) and 
followed by Mr, Justiee Ghose in Ktrpal 
Narain Tewari v. Sukurmoni (2) and Ram 
Saran Garain v. Tek Ohand Garam (38) 
must be pronouneed to be inaesurate in à - 
material partieular. 

(b) The term “Dasi” is not exclusively 
applieable to a female slave, but ineludes a 
Sudra woman kept as a soncubine. As- 
eording to the oorres interpretation of 
paragraph 29 of Chapter IX of the Daya. 
bhaga, the term “Dasyadi Sudraputra” ine 
eludes the son of a Dasi or the like, it is not 
restristed only to the son gf a Dasi or the 
Dasi (slave woman or wife) of a Dasa. In 
the same text, the term “Aparinita” means, 
not “a maiden”, but “not married (to the 
Sudra to whom she bears a son),?  ' 

(c) Under the Bengal Sshool of Hindu 
Law, eorrestly interpreted, an illegitimate 
“son of a Sadra is entitled as a Dasiputra 
to a share of the inheritanse, provided that 
hia mother wasin the soiatinaous and ex- 
glusiye keeping of hia father and he was 


Vol. LXIII) 
"RAJANI NATH DAS v, NITAI OHANDRA DE, 


not the . fruit of an adulterous or an 
insestuous intereourse, This right is not 
subjest éither ‘to the éondition that him 
mother was à slave woman in the teshnisal 
sense of the term or .to the. sondition that 
& marriage sould have taken plase. between 
his father ‘and “his. mother, The contrary 
view taken in Narain Dhara v. Rakhal Gatn 
(1) and Kirpal Narain Tewari v. Sukurmont 
(4). eannot be supported. 

- We have anxiously eonsidered whether 
we should desline to give effest to what we 
eonsider to be the true rule deducible from 
the text of the Dayabhaga. Mr. Banerjee 
on behalf of the respondents rightly pressed 
upon our attention the faet that the desision 
of Mr, Justiee Mitter was pronounsed so 
far bask as 1875 and has, up to the present 
time, survived the shallenge made in 1891. 
He urged that in sueh sireumstanees we 
should apply the principle of stare decisis, 
whieh waa sueaessfully invoked ' in the saseg 
of Dino Nath Mokunto v, Ohundi Koch (49), 
Kedar Nath Roy v, Amrttalal Mookerjes (50) 
and Kedar Nath Banerjee v. Harídas Ghose 
(51). But we are unable to give effeet to 
this eontention for two prineipal reasons. 
In the first plase, the deoision of Mr, Justice 
Mitter was based, not so much upon 'the 
interpretation of-an &esepted text of doubtful 
import, but upon the translation of a read- 
ing of the text the very existenee whereof 
has never been traced. In the seeond plaoe, 
the sesond point whieh has been argued 
before us, namely, the true meaning of 
the term “aparinita” translated by* 
Oolebrooke as “unmarried,” did not arise 
in the ease before Mr. Justiee Mitter, and 
so far as this Oourt is sonserned, presents 
for solution a-question of first impression, 
We do not alsb feel pressed by the aòn- 
sideration whieh weighed with Lord Oran- 


worth in Young v, Robertson (52), namely, . 


the risk that a new interpretation of the 
law may endanger the seourity of property and 
titles, .Cases of the deseription before us 
are of great rarity and are found only 


(49) 16 Ind. Cas. 349, 16 C. L. J. 14. 

(50) 17 Ind. Cas. 283; 16 C, L, J, 342; 17 O. aW. 
N. 492. 

(51) 29 Ind. Cas. 790; 43 OC. 1; 19 O, W, N. 
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ossasionally, as Sastri Golap Chandra Sarkar . 


puts it,” amongst holders of Hajes or big 
estates or in the sasen of low saste people; 3 
herein the extremes meet; the former are 
above publia opinion and the. latter are 
below the same.” We feel eonvinsed that 
our deoision is not likely to affeat sueh a 
large seetion of the eommunity that we 
shonld give our adhersnes even to a long- 
standing error. Wè hold assordingly that 
the question referred to the Full Bensh must 
b» answered in the affirmative. 

The result is that this appeal is allowéd, 
the deeree malle by the Distriet Judge set 
aside and the ease remitted to the Court of 
first instanee for determination of the ques- 
tion, whether the tenansy held by,Panshanan 
Das was a heritable under-ratyati holding, 
The appellants are entitled to their coats of 
the hearing before this Beneh, the Division 
Beneh and the Distriet Judge. The sosts 
in the Trial Oourt both before and after 
remand will be in the diseretion Bf that 
Oonrt. 

We desire to record oar appresiation of 
the able and exhaustive argüments ad. 
dressed to us by Mr. Gupta and Mr, 
Banerjee, whieh exhibited much learning and 
industry. 

F .ETONSR, J,—I agre) 
J a: tioo. 

N. R, OniTrt3724, J.— The question re. 
ferred to the Fall Beneh is as follows :— 
Whether under the Bengal Sshool of Hindu 
Law, the illegitimate son of a Sudra by a 
eontinuous and exolusive soneubine is an heir 
to hia putative father, 

It appears that ong Panshanan Das had 
an illegitimate son, the sesond defendant 
Hari Mohan Das, by his mistress Rupadasi. 
Panehanan had a holding, and on his death 
the landlord broughta suit for reoovery of 
possession of the holding, on the ground 
that Panshanan had only a right of osou: 
pansy in it, and having left no heir, the 
holding revarted to the landlord. The 
parties are not agreed. as to whether 
Panshanan had a right of oseupansy or the 
right of an under-razyat in the holding. 
The Courts below did not deeida the qaas- 
tion, but have held that if he was an 
oesupaney raiyat, his right of osenpansy 
was ‘extinguished upon his death as he left 
no legal heir, and that the defendant Hari 
Mohan as an illegitimate son of P:nshangn 


with the Ohief 
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. gould not be his heir-at-law. The Courts 


below relied üpon the sases of Narain Dhara: 


v. Rakhal Gain (1) and Kirpal Narain 
Tewari v. Sukurmonz (2) in support of their 
desision. "The sorrestness of those decisions 
haying been shallegged on behalf of the 
appellant, the Division Beneh has referred 
the question -stated above to the Fall 
Beneh, 

In the sase of Narain Dhara v. Rakhal 
Gain- (1) referred to above, Mitter, J., held 
(Markby, J., soneurring with him on the 
point) that, aseording to the dostrines of 
the Bengal Sohool of Hindu “Law, only a 
sertain desoription of illegitimate son of a 
Sudra by an unmarried Sudra woman is 
entitled to inherit the father’s property in 
the absense of legitimate issue, vie, the 
illegitimate sons of a Sudra by a female 
slave or a female slave of his slave. The 
passage. in the Dayabhaga bearing upon this 
question (Dayabhaga, Chapter IX, paragraph 
29) rung as follows: 


gees ganita quema Baga: 
Aarya gaar gGeaiqeac: 


Colebrooke has translated it thus:— ‘But 
the son of a Sudra by a female slave or 
other unmarried Sudra woman may share 
equally with other sons by consent of the 
father." Mitter, J, in the above sase held 
that Colebrooke’s translation was inaeeurate 
and that the passage, if sorreatly translated, 
would run thus: “But the son of a Sudra 
by an unmarried female slave, eto, may 
share. equally with other sons by eonsent 
of the father, eto." ftis aontended before 
us that Mitter, J, was mistaken in think- 
ing that there was any  inaesuraey in 
Colebrooke’s translation, and that the latter 
had aorrestly rendered the passage. Now, 
Jimutavahana, immediately after the passage 
sited above, quotes & text of Manu and a 
text and half of Yajnavalkya bearing on 
the point. These texta run as follows: 


pareat St angaca al ST: STREET Tal ID | 
TASI qvas, sta went waleua; | 


"Bub a son begotten by a man of the 
servile elass on his female slave or on the 
female slave of his male slave, may take a 
share of the heritage, if permitted by the 
other 80ns, thus is the law established." (Sir 
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William Jones” translation, Mariu, Ohapter 
IX, 179), 


arasi great yea FAASI aaa | 


wa feat memes uratege win | 
-. EN e ; 

aaae ated ggu surdi 

“Even a son begotten by à Sudra on a 
female slave, may take a share by the 
father's shoise. But if the father be dead, 
the brethren should make him partaker of 
the moiety of a share and one who has no 
brothers, may inherit the whole property, in 
default of daughter's sons.” Yajnavalkya, 
Part IL (134-135). : 

The first thing to be sonsidered is, what 
is the meaning of the word 


erdt 


(Dasi) whieh has been translated as a 
"female slave" in the text cited above. The 
expression Dasi ordinarily meana a female 
servant and is the feminine of Das. “Das” 
has various meanings attributed to it in the 
distionaries—a fisherman, a servant, a slave, 
a Sudra or a man of the fourth tribe, and a 
Dasi--& female servant, or slave, the' wife of 
a slave, ora Sudra (See Wilson’s Dietion- 
ary); a female servant or slave, servant- 
maid, whore or harlot (Monier Williams’ 
Sanskrit Distionary). But although various 
meanings have been attributed to the terms 
Das and Dasi in the dietionaries, the qnes- 
tion is in what sense they were used by 
sages and writers on Hindu ‘Law, 
beoause if is not suggested by any one 
that the expression was used in the sense 
of a "whore" or “harlot” in the above 
texts, 

` Now seven deseriptions of slaves (or rather 
seven different modes ine whieh slaves san 
be made) are enumerated in Manu, Chapter 
VIII, verse 415. 


ANEA AGAR qut sla afl | 
IAA zadata GAA aradan: | 


"One made captive under a standard or 
in battle, one maintained in sonsideration 
of gervice, one born of a female slave in the 
house, one sold, or given, inherited from 
anoentors, and one enslayed by way of 
punishment or hia inability to pay a large 
fine." (Sir William Jones’ translation.) 
Narada mentions 15 dessriptions of slaves: 
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"One born (of a female slave) in the house 
of her master, one bought, one received (by 
donation), eto,” 

The word used in the texts is 


ale 

(Das), and there is no doubt tbat in these 
texts of Manu and Narada, it is used to denote 
slaver, as the texts purport to olassify the 
different kinds of slaves, or the different 
modes in whish slaves may ba made. 

" It is next to bə seen, how the word 
‘Dasi,” used in the text of Manu, Chapter 
IX, 179, and Yajnavalkya, Part II, 134.135, 
hava been understood by sommentators. OF 
the sommentators of Manu, Medhatithi is 
the oldest and his sommentary runs as 
follows: 


TATANAN TAN JA: nr 
qa 1 Tt qe quer TATANG quat- 
wei AMANAT aa TATA A- 
ara: fest amiada zcsüfdquur 
frame sear at ale sate a: QAN 
Ca lage: far agaa aaga- 
rat aia | mata cieat qgar KIAT 
gx i 
"This refers to the son of a Sudra on a 

woman though not.married to him or ap- 
pointed (for raising issus). Thus, even 
though the text saya “Dasi of a Das? 
begotten on her (he is son) not of the 
Das, but of the master of the Das, Enjoin- 
ed by the father he takes a share equal 
to that of the Aurasa son, (This is) when 
the partition is made during the father’s 
lifetime, or if he enjoins ‘Bə you equal 
sharer. But when" the father leaves no 
injunation, that 0336 is provided for in another 
Smriti (thus): Even though begotten ona 


Dasi by a Sudra, (he) Besines taker of a 
share by ahoisa,’ 


Sarva jnanarain :— | 
atei ygieargeral de gae al 
qreeqeq alent TATA NA AAN (a 
Wal wraqa gg We fear ngarai 
gtegacaagaaeg MAHA TE d 


' (already 
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aaa gaa gata qaaa 
qereat su gRr aagaraata 
ag uzaftaedifa aa wala | maga 
qiqi ala atat TAA | 


“On & Dasi (means) on & woman not 
married to the Sudra ; so also issue proereat- 
ed by the Sudra who is the master or ohief 
on à Dasi who is suh of the Dasa of the 
Sudra; he is also to be given the Sudraess 
share—that is the meaning. JDimested by 
the father he takes a share, but not that 
not so dirested he takes only maintenanes, 
By this (is indieated that) issue of a Sudra 
proereated on a Sudra woman though not 
married to him beoomes his son, if there*is 
any sort of sontrol or dominion over her, 
but not, even if she is the wife of another— 
this is shown. Therefore, it is said on s 
Dasi, or on the Dasi of a Dasa.” 

On the other hand; Kulluka Bhatta 
says : 

amg arent arat eta 
arataqat argiei gata 3 ga sar 

a frat sata: qRañatg: animar 

aaa ANARA: GAN waar ef 

Nataswati | 


"A son of a Sudra born of a Dasi as 
defined by ‘won under a standard’ and 
8ther descriptions (already) spoken of, or of 
& Dasi related to 3 Dasa: enjoined bs the 
father he besomes baler of equal share 
with the wedded wives’ sons, (7, e.) takes a 
similar share. This is settled rule of the 
Sastras.” 

Knulluka Bhatta in saying 


bah haaa geat | 
G Ng 


(Dasi as defined by “one made captive 
under a standard" and other dessriptions 
spoken -of) evidently refers, to 
the text of Manu, Chapter VIII), V. 415, 
sited above ‘one made oaptive under a 
standard or in battle,, one maintained in 
sonsideration of servise, one born of a female 
slave in the house, one sold, or given, 
inherited from ancestors, aad one enslaved 
by way of punishment -or his inability to 


pay a large fine.” 
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- It is 'elear, therefore, that of the som- 
mentators of Mann, Knullüka Bhátta express- 
ly states the son of a Dasi to be the adn of 
a female slave, while the other two, 
Medhatithi and Sarvainanarain, refer to the 
son of a Dasi as the son of a Sadra woman 
not married to a Sudra, 

In Yajnavalkya, Part IT, 134.135, the ex. 
pression Dasi is not exrlaitied: but iu Ohapter 
1I, ‘verse 290 (prescribing the penalty for 
iptereourse with women), Yajnavalkya says 


CIs TANI GAN aga a. 
so that he makes a distinetion between an 
vaka (quareac Samad frst?) 


-Amarnuddha (exeluded from intereourse with 
other men, that is, a eonoubine); a 


“ord )3 
Dasi, and a 
raram (qusfsraa afezar:) 


(a woman who always reseives men). Dasi 
in that Sloka must, therefore, mean some- 


thing other than a, eoneubine, and 
appears to have been used in the sense 
of & female slave," Had Dasi - meant 


or even ineluded a eonsubine, it would 
not have béen neeessary to -make any dis. 
tinetion between & Dasi and an Avaruddhes, 


Visvarupa in his aommentary on Yajna- 
valkya's text, Book JI, 133 134, refers to a 
text of Vrihaspati 


aa geecta: Iur garada- 
sremurgt amti mi Fa (qafe ud 
saga à 


Thus says Vrihaspati: “At option, the 
brothers should on the death of the father 
give to the brother born of « Sudra 
ecnaubine (kept in seslusion), some share 
as a mark of respeot, if he seryes,” 
The expression whieh is translated as "son. 
eubine” above is Avarodhaja. 

Vijnaneswara in the Mitakshara, Chapter 
gestion 12, paragraph 2, says 


ea QARIN ga: mua fg- 
Rega ant aad | 


"The son begotten by a Sudra on a female 
slaye obtains a share by the father’s enoise, or 
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(Colebrooke’s translation.) 
He does not explain what “Dasi” meane, but 
it is translated by Oolebrooke as “female 
slave". Balambhatti and Subodhjni '(som. 

mentaries on the Mitakehara), Apararka in 
his eommentary on the. Yajnsvalkya and Sal 

pani all refer to the son of a Dasi, but none of 
them explains the expression '"Dasi." 


]n Vyavahara Mayukha of Nilkantha, seg- 
tion LV, 32, itis stated: "Yajnavalkya sates à 
distinstion with regard to a son begotten 
on a woman not married to him; even a 
son begotten by a Sudra on œ femala 
slave, may takea share, by the father’s 
shoise. Bat it the father be dead, the 
brethren should mak» him pirtakor of tha 
moiety of a share." 


Tbe Vivadashintamani (of Vaehaspati 
Misra) after referring to the texts of Manu 
and Yejiavalkya says 


: TR TAA YAYA 
“A son of a Sudra by an unmarried woman.” 
He, therefore, apparently understood Dasi as 
any Sudra woman not married to the Sudra, 
Kamalakara: also speaka of 


TANGAN 


“A gon ofa Sudra by a Sudra woman not 
married to him." 


at his pleasure." 


€ 


The Viramitrodaya of Mitra Misra, Chap- 
ter 1!, Part IJ, seation 22, after qaoting the 
text of Yajnavalkya, merely speaks’ of Dasi- 
putra, and it does not appear in what sensa 
he used the expression. Iu the translation 
by Golap Chandra Sarkar it is rendered. as 
a “female slave" (see page 130). 


On the other hand “Vivada Ratnakar 
(Chandeswara), Chapter XIL, after quoting 
Manu’s text . 


greri WT qreagieat at 
(‘on a Dasi or on the Dasi of a Das’) Says: 


amg aaa safi vada 
algae! at agerat | 


(“On a Dasi" means on à woman who falfils 
the sharaster either of a woman eaptured in 
war or who becomes a slave in sonsideration of 
maintenance (or of similar dessription). ‘Oa 
the Dasi of a Das” means on the  femals. 
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slave of a slave of the above eharaeter or on an 
unmarried girl, | The author, no doubt, in- 
explaining Dasi of a Das explains it asa female 
slave of & slave of the above: description OP al 
“unmarried giri,” but he givesa very elear 
meaving to the expression Dasi, whioh leaves 
no room for doubt that he understood that 
expression to mean e female slawe.  . 
In Dattaka Mimansa of Nanda Pandit, 
paragraphe 75 and 7€, it is stated 


gA i Gat Taw Su qu 
Ua qm. Esdr at char qud ar 
, ada fanaa aat at mad giare- 
Saga: aga: | at gahi genta 
adadya at Tata Ta: mr 
maga ata ear qafudaa ia 
WITA Gar atat at saat zie 
RATA | deaf Hat area Tas gra; 
gat qaga HLA: gazra: | 


(On the subjeot of: sons it has been said: 
"The son-self given and the slave son (Dasi- 
buie). Ot these he deseribes the latter “A 
female, purchaeed by prise, who is enjoyed, is 
a slave: itis thus deslared, The son whos 38 born 
on ber, is considered as a slave son. That 
femgle, though of equal olase, being purahaecd 
by priee. who i is enjoyed— eohabited with—ig 
denominated by former sages a slave. For 
a. text: OX PIesses: “That woman who ig 
bor ght by price is not sonsidered a wife: She 
neither (avails) i in rites in honour of gods nor 
iniiiesin horour of the manes. The sages 
regard her asa female slave.” One born on 
her is a slave's son. . The son of a female slave 
is “a elaYe’s scn (Dasiputra), " the feminine 
of Das (slaye) being like, the masenling in 

the Vedas.— (Sutherland! translation). 
" The author, no doubt, was dealing with the 
question as io who are entitled to perform 
Parvara Shrad, but he states the meaning of 
Dasi as underétond by himand athis time, 
' It willappear, therefore, that commentators 
of’ Manu and Yainavalkya and Sanskrit 
text-writere, aneient and modern, have used 
or underatcod the words Dasiputra in dif. 
ferent senser, some resíristing. if to the con 
of a female slave, while others using it as the 
son of a consubine ora woman noi married 
to the “Sudra, . 


ba 


INDIAN, CASES. 497 


I now some to the text of Dayabhaga as 
translated. by Colebrooke, As etated above, 
Mitter, J., in the ease of Narain Dhara v. 
Rakhal Gain (1) was of opinion that Cole. 
brooke’s translation .of the passage 


Tawa qacaltatar qeaifs Waga 
Ag art gaat gaigec | 


as But the son ofa Sudra by a female slave 
or other unmarried Sudra woman may share® 
equally with other sons by eonsente of the 
father” js erroneón:,. and thaf the correst 
rendering would be "But. the son of a Sudra 
by an unmarried female slave, eto., may 
share equally with other sons, by consent of 
ihe father, ete,” Mitter, J, no doubt bag 
ocmilted the words "Sudra woman” in 
his translation, but 1 do not think that 
his translation of the passage ia iboorrest 
on tbat ground. The words i 


anna sug: 


(Dasi Adi Sadra Putra) kaye been translated 
by Cclebrcoke asa female -slave or other nn- 
married Sudra woman. The expression Dasi 
bas been translated AS “female slave” by boih. 
Then comes the expression Adi Sudra Putra, 
Colebrcoke translates as “or other unmarried 
Sudra woman," The question; therefore, is 
what is the signifiaanee of the exrrassion Adj, 
Now Jimutavabana in the very next sentence 
refers to the text of Mant whieh speaks 


of Dasi and Dasi of a Das 

* qaia gla grat ar, 
It appearr, therefore, tbat Jimutavahava 
instead of repeating the words “Dasi” 


and the Dasi of a Das says 


TA siz’ 


{Dasi Adi) £e, Dasi, eto. Manu's text itaelf 
does .nob cay anything about ' ‘aonenbine’”’ or 
“other unmarried. woman,” t uses the two 
expressions “Dati and Dasi of a Dasa” and 
it. is more likely that Jimutavahana, while 
quoting.that text in the very next sentenee, 
should have by the word adi meant to 
refer ihe expression “Dasi of 5 Dasa” 
than that: he should have mfant ' ‘or, other 
unm arried Sudra woman.” 

There. was B gcod deal of disoussion at the 
Bar as to the meaning of the expression 


sraftatar 
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aparintia (unmarried or unwedded) in para- 
graphs 29 and 28, Ido not think, however, 
that anything turns upon that expression 
though the question has been debated at 
length in the Madras High Oourt. It may 
be soneeded that it means "not married 
to the putative father." Even then the 
passage may be translated as follows: * But 
the son of a Sudra by à Sudra woman who 
ia a female slave, eto., (i. e., a female slave, 
eor a female slave of a slave) not 
wedded to him.” The word 
p . 

(“a Sudra woman”) is qualified by the words 
Dasi and Adi. Itseems to me that according 
4o Jimutavahana, in order that there should be 
a heritable right, (1) the father must be a 
Sudra,(2) the son must be begotten ona Sudra 
woman, (3) the Sudra woman must be of the 
Dasi elasa, the expression ad? referring to the 
D&si of a Das (female slave ofa slave) in 
the text of Manu cited immediately below, 

Golap Chandra Sarkar Sastri in his Hindu 
Law, 4th Edition, page 197, gives a literal 
translation of the passage in the Dayabhaga, 
thus:— But of a Sudra, a son by-a-not- 
married  female-slave dr the like Sudra 
woman,” and then'referring to Colebrooke's 
translation, viz, ^" By a female slave or other 
unmarried.Sudra woman,” says: So you see 
that it is diffisult to maintain that Colebrooke's 
version is wrong, exeepting this that. the 
word “unmarried” is ambiguous and may 
suggest a meaning not intended by ,the 
original, namely, that the woman musi be a 
maiden, whereas* the real meaning ia that 
she is not married by the man. The two 
words Dasi and Adi may be done in either 
of the above two ways, namely, either into “a 
female slave or other" or.'into e female 
slave or the like,” No Sanskritist would be 
prepared to say that the firat of these versions 
whieh is given by Colebrooke is wrong; the 
translation given in Narain Dhara's case 
(1) omits the word Sudra woman altoge. 
ther. But the learned author does not &p- 
pear to have considered whether having regard 
to the text of Manu immediately following 
the passage egntaining both the expressions 
"Daai" and the Dasi of & Das," Jimuta: 
vahana might not have used the word Adi 
(oto ,) with reference to the expression " Dasi 
of a Das." 


Golap Chandra Sarkar refers to the fast 
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that two eommentators of the Dayabhagas 

namely, Rambhadra and Sri Krishna, explain 

the term < , 

CAES ERES! B! 

(on a Dari of a Das) in the text of Manu thus: 
atgareat sla atawa aR 

xaTa gera | 


"On a female slave of a slave means 
on one not married, but kept by A 
slave,’ and observes: © Henee if the son 
begotten by a Sudra on a kept woman of his 
slave be entitled, it follows a feriior? that a 
son begotten by a man on his own kept woman 
should be entitled to a share. So these 
sommentators of the Dayabhaga appear to 
support the view taken by the other High 
Courts.” But the learned sommentators da 
not explain the first expression Dasi’ aaa 
“kept woman,” and Golap Chandra Sarkar 
observed that this interpretation of the words 
“Nasi of a Das” (Dasa Dasyam) as on one 
not married, but kept by a slave” ia aome- 
what unreasonable?" and put as "otherwise 
the sages might be thought to legalizes adul. 
tery.’ If the word (Dasi) means ‘kept ' 
woman,’ it is diffioult to see why the two 
learned eommentators did not’ explain the 
first expression in Manu’s text ‘Dasi’ as 
"kept woman,” because in that case it would 
have been unnesessary to explain the segond 
expression in that text, viz, Dasi of a Das. 

It is to bs observed thatin the Dayabhaga, 
Chapter VI, seétion II, paragraph 23, Jimuta- 
vahana in dealing with effeets. not liable to 
partition says. 


aug qoqaman ig AU- 
qei TAHAHÉ SANTHA AT: | AVT- 
ea ganag a fud TAA | 


“ao Manu and Vishnu state other sorts of 
property exempt from partition. Olothes, 
vehisles, ornaments, prepared food, water, 
women and furniture for repose or for meals 
are declared not liable to distribution” and 
in paragraph 24 referring to “women” says 
“other than (Dasi) female slaves. 


(ad qratcafaitar: ) 


The word Dasi in Chapter V L| section’ IT, 
paragraph 24, i,iglifoertainly used by 
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Jimutavahana in the sense of slaves, besause 
sononbines cannot be kept as joint property. 
Sri Krishna in his sommentary says:— 


. quie aca ata aida ae we 
zía Eh ar cet Raag qui 
sufaicmt lat 


‘Sri Krishna in his Dayakrama Sangraha 
alsoappears to have used the word Dasi in 
the sense of a female slave. In Chapter LV, 
seation II, in enumerating properties not 
liable to partition, the learned author refers 
to the texts of Manu and Vishnu as to indi- 
visible properties whioh among others 
mentions 


(ara: 


women, (see paragraph 13), and in para- 
graph 32 explains 


fes: 
aB . 
Raa: Ran adalah af t 


("women". other ‘than "Dasi") whioh is 
translated’ by Wyneb as "other than female 
slaves.” In fast in that passage the word 
‘Dasi’ -sould not have meanta "eonoübine" 
beoause a soneubine would be of a particular 
person, whereas a ‘Dasi’ would belong to the 
family. l 

Raghunandan in his Sudhitattawa under 
. the heading ‘Impurity of Sapindas and others’ 
NAYA: — 

(Saya) the Brahmapurana,— Where of 
two (brothers) the mother is one, but where 
in any such ease (their) fathers are two, there 
is perfeet similarity between these two in birth 
and death impurities. (If) a woman first 
married to one (and) having a son by him 
takes the protestion of another with even 
the son, (and) afterwards has a son by him 
also, on the birth and death of these two 
sons according as possible the impurity of 
the father of the sesond son is of three 
nights, Of sush two sons the birth and 
death impurity with respeet to eneh other is 
as laid down for the easte of (their) mother. 
In view of Yajnavalkya's text, viz. Even 
though begotten ona Dasi by a Rudra (he) 
becomes taker of a share by ohoiee; if the 
father is dead the brothers should make him 


_partakey, of half share, Usage of this kind 
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is af the Sudras alone, (and) not of the 
other oastes. Therefore, the above quoted 
saying of Brahmapurana also relates to them.” 

But although Raghunandan quotes 
Yajnavalkya's text about the ron of a Dasi, 
in sonnestion with the ease of a woman? 
(having a son) taking the protestion of an- 
other man and having a son by her, he does 
not say that Dasi merna a eoneubine. 

The learned Vakil for the appellants invited , 
our attention to the subject-matter of 
Chapter IX qf the Dayabhaga as stated in 
the Grst paragraph thereof; sis, Partition 
among sons of the same father by different 
women; some equal to himself by class, 
others married in thé direct order of the 
tribes is not deseribed,” and pointed ont that 
Jimutavahane, after dealing in paragraphs 2 
to 8 with marriages in the order of the 
tribes, and in paragraphs 9 and 10 with 
the evil consequences of the union of segene- 
rate man with a Sudra woman, lays down in 
the 11th paragraph that the evila stated in 
parsgraphs 9 and 10 do not ensue on the 
prooreation of offspring upon a Sudra woman 
hot married to the Brahman himself, but that 
‘a venial offenes is committed, ‘and a slight 
penanee is requisite as will be shown,” and 
in paragraph 28 deals with the rights of an 
ilegitimate son of a man of the priestly 
elass by an unmarried Sudra woman. It is 
eontended that the word unmarried should 


be unwedded 
. safaat 


and that the words "or other unmarried Sudra 
woman’ in paragraph 29 do not mean a maiden 
or a widow, but mean “not wedded to the 
Sudra putative father.” This may be so, but 
paragraphs 11 and 23 refer to the illegitimate 
Bon of a person of the regenerate olass by 
an unwedded Sudra woman, and the sonten. 
tion of the learned Pleader has referense 
to the meaning of the word 


safaat 


(unwedded), as to whieh a good deal of 
contention has been raised in the:Madras High 
Court, but whioh I think has no direot bear- 
ing upon the point before u$. 

It is to be observed that the expression in 
Dayabbaga whieh is relied upon as meaning 
“or other unmarried Sudra. woman” is nof 
the expression Dasi, but the word Adi, If 
“Dasi” itself meant or ineluded a eoneubine, 
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it would have been wholly unnesassary to 


say orother unmarried Sudra woman.” Ib 


js also ta be observed that in all the transla- 
tions of the texts of sages, 


and sommenta- 
tors, the word D&si has invariably been 
translated as a femele slave. 

Ib will appear from what is stated above 
that commentators and Sanskrit text. 
writers have taken different views of the 


expression Dasi,” 


The age, of Jimutavahana is variously 
estimated. In Raj Kumar ‘Sarbadhikari’s 
Tagore Lecture, page 403, it is stated that 
Jimutavahana flourished at tke beginning of 
the fifteenth century. See also Jogendra 
Ohandra (hoses Hindu Law, 8rd Edition, 
Volume I, Introdustion XVI. In a recent 
artisle, however, in 26 C. L. J. S. N. i7, A 
writer bas discussed the opinions of various 
persons on the point, and some to the son- 
slusion that Jimutavahana flourished during 
the latter part of the llth aentury, Now 
Kulluka Bhatta is supposed to have flourished 
about the 15th ' eentury (See Jogendra 
Chandra Ghose’s Hindu Law, Volume J, 
introduction, . XVI). He was a Beagal 
Brahman, but‘ he nowhere refers to Jimuta- 
vahaná. Ifthe view taken by Raj Kumar 
Sarbadhikari about the age of Jimutavahans, 
vizą, that he flourished at the beginning of 
the 15th century, is sorreat, then it is probable 
bat he understood the meaning of the 
word Dasi in the sense interpreted by 
Kulluka Bhatia, as being the interprefatione 
then ourrent in Bengal, lf, on the other 
hand, Jimutavahana® flourished in the 1:th 
sentury as the writer in 26 C. L. J. S. N. 17 
endeavours to establish, Kulluke's interpre- 
tation eannot be relied upon to explain the 
sense in whish Jimutavahana used the words 
in the Dayabhaga. 


. Our attention wasdrawn to the faot that 
Jimutavahana does not make any provision 
for the maintenance. of illegitimate Bong of 
Sudras, though there is sush a provision for 
illegitimate sons of persons belonging to the 
ether three eastes, and this faet is relied 
upon .as showing that Jimutavahana must 
have used the €xpression Dasyadi Sudra.. 
potra as inoluding sons of coneubiner, and did 
not provide for maintenance in their case 
as they are entitled to a share of the estate. 
; "There is no express text inithe Dayabhaga 
providing. for the. maintenance of illegitimate 
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sons of Sudras, and that, no doubt, is a faeb in 
favour of the appellants’ eontention. But 
Dayabhaga is not an exhaustive oode, avd 
under the general prinsiples of Hinda Law, 
illegitimate sons are entitled to. maintenanse, 


It was expressly held in, the oase of 
Muttusamy Jagavira Ysttapa Naikar v. Ven- 
katasubha Yettta (97) (affrmed'on appsal 
by the Jadisial Committee in Muttusawmy 
Jagavira  Yeitappa Naicker wv. Vencataswara 
Yettaya (28)] that the illegitimate son of a 
Sudra by a oonoubins, not being & female 
glave, is entitled to maintenance aesording 
to Hindu Law.. The Judicial Committee 
held that as the son was recognized by his 
natural father, it was not essential to his 
maintenanse that he should have been born in 
the house of his father, or of a sonsubine 
possessing a pesuliar status therein. 


Againin the case of Inderun Valungypooly 
Taver w. Ramasawmy Pandta Talaver (12) 
their Lordships observed that iu the Sudra 
oaste illegitimate ehildren may stnherié and 
have a right to maintenance, See also. Mayne’s 
Hindu Law, 8th Edition, page 619, where 
it is stated that illegitimate sons, when not 
entitled as heira, are to be maintained evan 


though the eonnestion from  whieh they. 


sprang may have been adulterous, Ths argu- 
therefore, based upon the absenoe of 
anexpress text in the Dayabhaga providing for 
maintenanse of illegitimate sons of  Badras i is 
not sonslasive. 

I now come to the desided sases on the 
point. 
the Dayabhsga, I will deal with the sases 


decided by the Judicial Committes and the. 


other High Oourts. The firatease whieh same 
up before the Judicial Qonfmittee was that of 
Ohuoturya Run Murdun Syn v. Sahub Purhulad 
Syn (11). The question for desision in 
that case related to the right of inherit- 
ance of an illegitimate son of a Sudra woman 
by a Khatri, 
castes, to the estate of his putative father, 
and it was deoided that he was not entitled 
to susceed, but was only entitled to main- 
tenanos. ln the next ease, Inderun Valungy- 
pooly Tazer v. Ramasawmy Fandia Palaver 
612) (a ease from Madras), the right of 
illegitimate sons of Sudras to ‘inherit was 
stated in general terms, but it was found in. 
that case that there was marriage between, 
the mother. and the putative father, H was 


But before dealing with eases under. 


one of the three. regênerate 


t 
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unnesessary, therefore, to sonsider the 


distinstion between the illegitimate son of a 
Sudra by a female slave and illegitimate 
sons generally. Nor was it nesessary to 
sensider the question in the «ase of 
Roshan Singh v. - Balwant Singh (10), 
where their Lordships had to consider the 
question of the right of the illegitimate sou 
of one of the three regenerate olasses by a 
Sudra woman. The only ease in whieh the 
Judicial Committee had to  sonsider the 
question of the right of the illegitimate son 
of a Sudra was that of Jogendro Bhupati 
Hurrothandra Mahapatra v. Nityanond 
Man Singh (18). It “was a sase from 
the Bengal High Court, but the family 
was governed by the Mitakebara. It was 
held ‘that onder the Mitakshara among 
Sudras, where a father left a son by a 
wedded wife, and an illegitimate son, the 
ordinary rule of survivorship inoidental to a 
family oo:pareenary would apply; and the 
illegitimate sop, having survived the 
legitimate, was held entitled by survivorship 
tosusseed to the family estate, whieh was 
impartible and appertained toa Raj, on the 
death of his brother without male issue. 
The ease of Sadu v. Barza (5) was referred to 
god approved by their Lordships as oorreatly 
laying down the law as stated in the 
Mitakeshara, i 

. Bo far as the desisions of the High 
Oourts other than Bengal are  eonserned, 
there is no doubt that they arə in favour 
of the view that the son of Sudra by a 
Dasi means or includes an illegitimate son 
by a continuous eonsubine. In the Bombay 
High Ocurt the question was díseussed at 
nie by Westropp, O. J., in Rak? v. Govinda 

ái ` . 

. The ease of Rahi v. Govinda (3) was 
followed in Sadu 'v. Baia (5). On 
appeal Westropp, -C, J. observed: “It has 
already been sao fully stated in Rahi v. 
Govinda (8) that in thts Presidency among 
Sudras the illegitim :te offspring of a kept woman, 
or continuous concubine, ara on the same le e) 
as to inheritance as the ‘Dasiputra or son of a 
female slave by a Sudra, that we think 
it unnesessary to dwell any longer on that 
point.” As stated above, the desision in 
that ease was referrad to by the Jadicial 
Committees in Jogendro Bhupati Hucrochandra 
Mahapatra v. N:tyanand Wan Singh (18) as 
laying down the law under the Mitak- 
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shara oorrestly, The same view was 
taken in the -ase of Gangabar v. Bandu 
6). 

À E the Madras High Court, Turner, C, J. 
(and Muthusami Ayyer, J.) e»nsidered the 
question whether a oonoubine is a Dasi 
within the meaning of the Mitakshara, in 
the ease of Krishnayyan v. Muttusamt (32). 
The learned Judges referred to the earlier 
eases in Madras, Bombay and Allahabad, 
dissented from the view taken by the Caleutta 
High Oourt in-Narain Dhara v. Rdkhal Gain 
(L) ahd observed as follows: — Although 
the primary meaning of the word Dasi was a 
slave, it inoluded also a soneubine or a woman 
of the servile -elass in a sesondary sense, and 
there is reason te hold upon the texts thst an 
unmarried Sudra woman kept as a oon- 
tinuous soncubine came within its seope. The - 
right of an illegitimate son among Sudras 
to gussession where the Sudra woman W un- 
married and is in the position of a sontinuoua 
oononbine is within the reason of the rule, viz., 
that the Dasi’s son suseeeded not as a slave, 
but as the son of one who was in the position 
of a substitute for the wife though not legally 
married. For these reasons and upon the 
authorities already sited, we are nof prepar- 
ed to depart from the sourse of deeisions in 
this Presideney." Sse also Annayyan v. 
Ohinnan: (20), where it was observed by 
White, O. J., and Benson, J, No doubt the 
rale is well established in Madras that the 
ilegitimare son of a Sudra by ‘an unmarried 
Sudra woman’ is entitled to a share of the 
family property if the comsubinage was son- 
tinuous, and if the oonnestion was nof in- 
pestucus,..or in violation of or forbidden by 
law." See also the deaision of the Fall 
Benah in Soundararajam | v. Arunachalam 
Ohetty (13) and dSubramania Iyer v. Hathna- 
velu Chetty (21). 

In the Allahabad High Court also, ib has 
been held that the illegitimate offspring of a 
kept woman or continuous soneubine, amongst 
Sadras, are.on tae same level as to inherit- 
anoa as the issue of a female slave by a 
Gadra. See Sarasut? v. Mannu (7), Hargobind 
Kuari v, Dharam singh (8u) and Ram Kali 
v. Jamma (8). 

Coming to the Bengal oases, the earliest 
reported ease to whioh we were referred on 
behalf of the appellants is that of Juggomohun 
Muliéck v. Saumcoomar Bébee (Lv), deoíded 
The question in 


- 
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the ease turned mainly upon the title of 
one Putty Onaran, the son of one Motey 
Oharan by a slave girl Although the 
parties were Sikhs, it was held by the ‘Court 
that the right to *inheritanse to land must 
depend upon the law of the provinse, and 
the Sikhs, being a seet of Hindus, must be 
governed by the Hindu Law. The Pandits 
were oalled upon to answer the following 
questions: — 

*First question —By the Hindu Law, ean a 
non by a elave girl inherit the land of the 
father? . 

Answer.—The son of Sudra by a slave 
girl would inherit, but not the son of A 
Khythry; Brahman or Bhyee (/ ¢,, a Vaisya) 
bya slave girl. 

Second question, —lIf a Sudra have a legiti- 
mate and an illegitimate son, will the 
latter be entitled to share any, and what 
poriipn of the inheritanee? |j 


Ántwer.—' Tha illegitimate son will take 
only half the share of the legitimate son, t.e., 
the legitimate son would take two thirds and 
the illegitimate son one third. 


The appellants relied upon the answer to 
the second question, whioh referred to the 
illegitimate son of a Sudra generally and not 
merely by & slave girl. But the illegitimate 
Bon in that ease was bya slave girl; the 
firat question distinotly raised the question 
of the right of the son by a slave 
girl, and the sesond question with regard 
to the share of an illegitimate son of a Sudra 
must be taken to have referene to the son by 
a slave girl, who is also an illegitimate son. 
The question of the right of an illegitimate 
son of a Sudra by a woman other than a slave 
girl would be wholly irrelevant, and the 
general form of the second question must, as 
stated above, be taken with the first ques- 
tion. I am of opinion, therefore, that the 
ease does nof in any way belp the appellants’ 
sontention. 

The next-sase is ibat of Pershal Singh v, 
Hanee. Muhearee (17) (desided on the 17th 
Desember 1821), The plaintiff in that oase 
was the illegitimate son‘ of Raja Mahakum 
Singh, a Rajpdt, by a woman of the Dhanook 
oaste, It has, therefore, no bearing upon the 
present ease. an 

In Maenaghten’s Presedents of Hindu Law, 
Volume IT, page 256 (Case No. 48 from’ the 


Distrie$ of Daesa and desided in 1816), 
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the question put to, the Pandita was as. 
follows: — 

"A man dying, and leaving some landed 
property, a son begotten by him on a con. 
oubine got possession of that property, and 
died leaving no ehildren. He was sneoeeded 
by a widow, Was she (the widow of the 
latter deseased person) sompstent to make a 
gift, sale, or other alienation of the property, 
while the daughter's son, or another son= 
subine of the original proprietor exists P If 
sheshould have made either of anah disposi- 
tions, is it good and binding, or other wise? 

"The answer given was:— 

“Itis not partisularly mentioned to what 
elass the original proprietor belonged, If 
he was a Sudra, that is, of the fourth slang, 
and the daughter whose son survivss was 
begotten by him on a ooneubine, the widow 
of the son of his other sonsubine may enjoy 
the whole estate, ^ whether consisting of 
real or personal property, during her life. 
time, and she may also give or sell a small 
portion of it for the sompletion of her hus. 
band’s funeral rites, or for his spiritual benefit, 
as well as for her own maintenanoe; buf 
these eiroumstanoas excepted, she ia incom. 
petent to dispose of the property inherited 
from her husband, and the gift of sush pro- 
perty made by her must be eonsidered void." 

In giving the opinion, referense was mada 
to Yajnavalkya: "Even a son begotten by a. 
Sudra on a female slave may take a share 
by the shoice of the father but if the father 
bs dead, the brethren should make him 
partaker of half a share, By the term ‘a 
son begotten by a sudra on a female slave’ 
must be understood daughter's daughter's song 
and other heirs. This opinion is eonformable 
to the Dayabhaga, Dayatatwa, Vivada Chinta- 
mani, Mitakehars, Manu and other legal 
authorities,’ : 

The opinion ean be used in favour, of. the 
appellants, as showing that tbe text of Yajna», 
valkga with respest to a female slave was 
understood by the Pundits in that ease to 
include the ease of a sonsubine, and as being. 
conformable to the Dayabhaga and Daya- 
tatwa. It is not olear, however, whether tha 
ease was governed by the Mitakshara or. 
Dayabhaga, is < 

Another oase in the same volume at page 
119 (Case No, 12 from Bhagalpur, desided 
in 1824) related to the illegitimate son of a 
person belonging to one of the regeneratg. 
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elasses, a Rajput, and, therefore, has no appli- 
sation to the sase of an illegitimate son of a 
Sudra, 

On the other hand in the ease of Bukhtear 
Singh v. Bahadur Singh (29), Oase No. XI, 
from Hooghly, decided in 1816, the eldest 
brother of a Sudra family, whieh consisted 
of four brothers and a sister, had one son by 
a female slave and the sister, during her hus- 
band’s absenee, had .a son by a stranger. 
The other three brothers having died leav- 
lug no heir, a question arose whether the 
son by the female slave, or the  sister's 
son would sueseed to the estate left 
by the three brothers. The answer was 
that in default of all heirs down to the 
daughter’s son, the family being of the 
Sudra tribe, the entire property will devolve 
on the son begotten by tha elder brother on a 
female slave, The son of the sister has no title 
to the inheritanse." The text of Yajnalkya 
sited in the Mitakshara was quoted. ‘In the 
foot-note, Maensghten clearly gave his own 
opinion as follows:—~ 

Assording to the Hindu Law, the illegiti- 
mate son of a Sudra man by a female slaye, 
or & female slave of his slave, may inherit, 
but not the illegitimate ehild of any of the 
three superior olasses, It appears in this ease 
that the parties are Sudras; but it is not dis- 
tinetly stated whether the eldest brother died 
previously or subsequently to the death of any 
or all of hisother three brothers, or whether 
the woman on whom the plaintiff was begotten 
by him was one of the fifteen deseriptions of 
slaves, or was merely a coneubine. If the 
woman were his slave, and the other 
three brothers died before the eldest, then the 
son begotten by him on the female slave 
would be entitled jo the entire property. 
On the other hand, if one more of the 
brothers died subsequently to the death of 
the eldest brother, the illegitimate son would 
be entitled to slaim only such portion as 
belonged to hia putative father, there being 
no law admitting the son of a Sudra by a 
female slave to share the estate of eollaterals. 
lf the woman were not his female slave, the 
son begotten on her by him would have no 
right to the inheritanee, but only a elaim to 
maintenanee; and under no eireumstanoees 
sould the son of the sister begotten as above 
have any right to suoeeed to his mother’s 
brothers,” (See Masnaghten’s Presedents of 
Hindu Law, pages 14 and 15, Foot-note,) 
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That deeision was passed in the year 
1816, and no ease has been brought to our 
notieo singe 1816 until we some to the sase 
of Narain Dhara v. Rakhal Gain (1) 
(desided in 1875), where Mitter and Markby, 
JJ., held that Colebrooks's translation of the 
passage ir Dayabhaga was ineorrest, and 
eame to the eonelusion that it is only a parties 
ular elass of illegitimate shildren, vz, by a 
female slave, who ean sueseed. The case was 
followed by Tottenham and Ghose, JJ.,ein 
Kirpal Narain Tewari v. Sukurmoni (2), 
where. the desided eases on the point 
were diseussed. The learned Judges observed 
that the reason why in the days when 
Yajnavalkaya, Manu and other sages gave 
their laws, the son of a Sudra by a female 
slave was deslared entitled to participate in 
the property of the fathér was this:— When 
slavery existed in India, a slave oseupied 
the position of a member of the family; he, 
like the wife and son, was ineapable of* own- 
ing any property; and whatever he earned 
belonged to the master (See Tagore Law 
Leaeture by Babu Krishna Komal Bhuttasher- 
jee and the Slokas from Manu quoted therein, 
pages 3—5). But the like reason would not 
exis& in the ease of & soneubine, who is 
not a slave girl: her position is wholly 
different indeed. "There were, we may here 
observe, in ansient times 15  desoriptions 
of slaves. We mean 15 different ways in 
whish & person might besome a slave to 
another (see Shama Churn’s Vyavastha Dara 
“pana, new edition, page 27, and Maenaghten’s 
Hindu Law, Volume II, page 273); and it 
would ba necessary to show, when a right 
of suaesssion is elaimed by an illegitimate 
son, that he was born of -a female slave of 
one or other of those deseriptions.” The 
same view was taken in Bam Saran Garain 
y. Tek Ohand Garain (38) by Ghose and 
Harington JJ., even ina ease governed by 
the Mitakshara. 


The latest ease in our Court is that of 
Ohatturbhu) v. Krishna OhandraPatnazk (4), but 
that was a ease governed by the Mitakshara, 
and it was unnesessary to eonsider the law 
on the point as understood under the 
Daysbhags, Turning to the text-books on 
Hindu Law, we find that Dr. Jolly in hia 
Hindu Law on Partition, Inheritanee and 
Adoption (Tagore Law Lectures, 1883), pages 
186 187, refers to the eontroversies in moderg 


e. ‘Dagi a 
‘the Sudra oaste,” . 


~ 


strictest sense. of the term. 


"Msdhatithi and the remark 
in the Vivada Tandava. 
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works on the ‘various aopstruetions of the two 


passages in Manu and Yajnavalkya relating 
to the son of a Dasi, and quotes the opinion of 
of Kamalakara 
Referring to the 
Bengal desision where it was held that Dasi 
means a female slave in the strietest sense 


‘of that term, he observes :—‘ It is quite 


eertain, however, that the sommentators and 
Sastris have persistently explained the term 
as ineluding any unmarried female of 
The opinion of Dr. Jolly 
18 certainly entitled to the ligheat respest, 
but it does not appear that all “the 


‘gommentators and Sastria have persistently 


explained the term Dasi as inoluding any 
unmarried female of the Sudra oaste. Some 
of.them have, no doubt, done so, but others 
of equally high authority explained it in the 
Dr, Gour in his 
resent work “Hindu Code" at page 985, 
referring to the opinion of Dr, Jolly, says: 
"It ie submitted that though Sudras were 


j ealed Dasyas, the sontextual meaning in 
' the following texte leaves: no doubt that the 


term was primarily applied to the ‘son by 
a female slave," and gives reference to a 
number of authorities on thé point. Mayne 
in his Hindu Law, 8th Edition, pages 76 -770, 


' after referring to _Jimutavyshana’s text and 
the Bengal desisions on the point, says :— 


- 


Commentary 


‘Now there seems to, be no ground for 
supposing. that there- is any  differense in 
this point between the law of Bengal and 
the other Provinses, as all the authorities relye 
upon the same texte, As slavery was 
abolished by Aot Vé of 1843, it follows if 
the above eonstrustion is sound, that the 
inheritance of the illegitimate son of a Sudra 
born after that date has now  besome 
impossible.” He then refers to the various 
authorities and desided eases on the point. 

Golap Ohandra Sarkar Sastri in his book 
on Hindu Law, 4th Edition, pages 197. 198, 

discusses the question and comes to the 
eonglusion: that: Colebrooke’s translation: is 
not wrong and that a son begotten by a 
Sudra ona kept woman is entitled to suoseed. 

1 haye already dealt with his opinion, and 
I ‘need not repeat it here. On the other 
bard Shamasharan Sarkar in his Vyavastha 
Darpana’ (3rd Edition), pages 23.25, citing 
the text- of Manu, gives Kulluke Bhatto’s 
“the son of a Sudra. by a 


female made captive or slave under a 
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standard or the like, or by a female slave 
belonging to his male slave, eto., ete." He 
then refers to the explanation of "on the female 
salve of his slays” given by Churamani as "on 
the wife of bis male slave,” and Srikrishna’s 
explanation of the same as “on the un- 
espoused eonsubine of his male slave,” and 
Oolebrooke's Digest, Volame III, pages 143- 
144, and in paragraph 21 referring to the 
Vyavastha: "The son begotten by a Sudra 
on a kept woman with whom sasasi eon- 
neation is not ineestuous is also entitled 
to inherit in the above manner; but sueh 
a son of a twiee-born man is not entitled to 
inheritanee," obscrves:—- The above must be 
on the woman’s being sonsidered to be a 
slave either of the deseription, I am thine?” 
or “as one maintained in oonsideraticn of 
service (Bhakta)," and sites the texts of Manu 
and Narada with regard to the different 
descriptions of slaves. | 

In the Vyavastha Darpana, 2nd dition, 
(1867) at pages 914-915, the learned author 
dealing with the heritable right of a Sudra 
Dattaka as stated in the. Dattaka Ohandrika 
saya:— On the strength of the texts sited 
above, the author of the Dattaka Ohandrika 
resognizes the heritable right of the aon of a 
female slave, and then by parity of 
reasoning he holds that ‘while the father 
lives, a Sadra Dattaka shares equally with 
the legitimately begotten sob, and a moiety 
where the father may be dead.’ . This, 
however, sennot here be followed in practice, 
the marriage with a damsel unequal in 
olass being prohibited in this (Kali) age, 
and consequently the son born of such a 
woman not being entitled to inherit, and 
the heritable right of the son of a female 
slave being repugnant toe the immemorial 
eustom of this sountry, sush right of a 
Sudra Dattaks, founded as it is ou the 
ground of right of the son of a female 
slave, eannot be deemed valid,’ As to the 


texts of Manu and Yajnavhlkya gited ag 


authorities for the heritable right of the 
son of a female slave, they are applieable 
to sehools other than thatof Bengal, whers 
they sre repugnant to the immemorial sustom 
whioh, according to the text the ordinances of 
Sadhus are equally of authority withthe Vedas 
and that of Manu “immemorial Oustom is 
the transesndental law," eto. Wherever it 
obtains, i$ supersedes the general maxims of 
the law, Conssquontly the practice of the 
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good Sudras of this sountry being like that 
of the regenerate olaaces, the right of a Sudra 
Dattaka must be held to be the same as that 
of one of a twise-born ojass." Sir Gurudas 
Banerji in his Hinda Law on Marriage and 
Stridhan (Tagore Lestures for 1878), 3rd 
Edition, page 171, says: “The meaning of the 
term femele slave (Dasi) in the above rule 
has been the subject of mush contentions in 
our Courts, and the authorities are not 
uvanimwous on the subjest. They seem, 
however, to favour the view that a “female 
slave’ here means not necessarily a slave 
bonght or taken eaptive, but includes a 
aontinuausa sonsubine, provided’ that the 
interaourse is neither adulterous nor 
ineestnous, The oase of Rakhi v. Gobinda 
(3) may be referred to for a full exposition 
cf the meaning of the term ‘Dasiputrs,”’ 
and of the law relating to the rights of an 
illegitimate son.” Evidently he refers to the 
law in the other Provinees, as the referenaes 
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to the Madras and. Bombay desisions only- 


would go to show, The learned.author says 
at page 170: "In the Hindu Law the 
illegitimate son of a regenerate man is always 
exoluded from inheritanee, but in the ease of 
a Sudra, tbe illegitimate son of a particular 
description, namely, the son born of an 
unmarried female slave or slave’s female 


slave inherits hin : fatber's property,” 
and at page 171: "It has been sometimes 
maintained that the authorities would 


support the broad proposition that a Sudra’s 
illegitimate son of every deseription would 
inherit to his father, anda slight inacsurasy 
whish ocenrs in Colebrooke’s translation of 
the Dayabhaga (Ohapter IX 29) favours 
sueh a view Baut Mr, Justise Romesh Chandra 
Mitter, in his elaborate judgment in Narain 
Dhara v. Rakhal Gain (1), haa slearly pointed 
out his error, and' dedueed the sorreet rule 
given above, after a full examination of the 
authorities ou the subject.” 

Raj Kumar Sarvadhikari in his Tagore 
Lestures, 1880-1882 diseusres the question 
of the heritable right of illegitimate sons of 
Sudras at pages 936 to 948. At page 940 
he obeerves:—'' We thus see that the essen- 
tial eondition in these persons is that they 
must be slaves. A Dasi then is not a eommon 
woman kept in eoneubinage, she must be a 
elave;" 
examine the passages in the Mitakshara in 


whieh the terms Dasi and Avaruddha ' are. 


& 


and at page 94l observes:—* If you. 
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used, you will find that a sharp distinetion 
was observed between these two elasses of 
females. A Dasi, whose son was entitled to 
inheritaneo, must have been enjoyed ; but ii 
does not surely follow from this that females 


who are kept as eoneubines should be regard. 9 


ed as Dasi. The author of Madana Parijata, 
the great sommentator of the Mitakshara, 
in sommenting on the text referred to by 
the Mitakshara in I, 4, 22, says, that ‘Women 
are of two desariptions, Dasis or female slaves, 
and Avaruddhas orsonsubines. Mad theterm 
Dasi'insluded eonsubines, if would not have 
been nesessary to distinguish the one alang 
of the females from the other, But as we 
find that a selear distinction was observed 
between them, we are bound to take noties of 
the fast and maintain that, aesording to the 
dostrines of the Hindu Law,a eertain des- 
eription only of illegitimate. sona of Sudra is 
entitled to inherit the father's property in 
the absence of legitimate issue, vie, the 
illegitimate soua of a Sudra by a female slave 
or & female slave of hia slave.” Tn the Oams: 
mentaries on Hindu Law by Jogendra Smarta 
Siromoni (1885) at page 408 it is stated: 
“Though the ‘Commentary of Srikrishna 
seems at firat sight to favour the view that 
the son of a eonsubine is entitled to inherit: 
among Sudras, yet the interpretation put 
upon the text of the Dayabhaga and of the 
Sanhitas by the Bengal High Court is more 
aoseptable, on the ground that if would make. 
the usage and prastise prevailing in the 
country eonsistent with the law. Ia Bangal- 
at least, even the lower elasses of Sadras 
seldom, if ever, resognize an illegitimate son. 
as sapable of inheriting. Sush being the sane, 
the view of the law taken by Mr. Justias R. 
O. Mittarin the saseof Narain Dhara v. Rakhal 
Gain (1) seems more asseptable than that 
apparently suggested by the Commentators. 
of Daysbhaga. The existenee of an approved 
oust om juatifies the postulating of a text of 
the Vedas; and a fortiori it justifies only that 
interpretation of the texts which makes the 
law consistent with urtaga and good eons 
sciense,” 
: Jogendra Chandra Ghose in his Principles 
of Hindu Law, 3rd E litido, Volume I, page: 
167, referring to Mr. Justise Mitter's desision 
in the sase of Narain Dhara v. Rakhal Gain (1) 


„and to Gala Chandra Sarkar’s opinion, 


observes :— The literal trauslation. of the: 


passage is; ' Again the son of a Sudra by an. 


9 


texts 
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unmarried female slave and the like Sudra 
woman, et setera.’ The words ‘and the like’ 
are explained by what follows. They mean 
bs Blave girl and the wife of a slave 


“RATA AT graqieara qi. 


has been translated aa "upon a female slave or 
the female slave of a slave.” But a slave oan 
have no slaves. The wife of a Sudra is alao 
salled a Dasi. Yajnavalkya mentions only 
the’ slava girl, The passage refers to the 
law that the wife of a slave was also the pro- 
perty of the master. The whole passage refers 


‘to household slaves and not to eoneubines as 


dustise Mitter correctly held." 

To sum up, the matter stands thus: In tho 
of Manu and  Yajnavalkya the 
expression used is ‘Dasi? The eommentators 


` And Sanskrit text-book writers, however, have 


differed in their interpretation of the ex pression, 
Some of them sush as Medhatithi, Sarvajnya 
Narain (the  eommentators on Manu), 
Visvarupa (sommentator on Yajuavalkya) 
and Sanskrit text book writers such as 


- Nilkantha, Vashaspati Misra and Kamalakara 


. Budra by a: sonsubine oin inherit, 


bave used or understood it in the sense of: 
"eoneubine," On the other hand Kulluka 
Bhatta (a sommentor on Manu) and the 
authors of Vivada Ratnakar, and Dattaka 
Mimansa have interpreted or used it in 
the restristed sənsə of afemaleslave. Among 
the writers of modern tex-books on Hindu 
Law also, opinions are divided. Dr. Jolly, 
Golap Chandra Sarkar and Mayne are in 
favour of the view that the son of a Sudra 
by a kept woman is engitled ‘to inherit, while 
Masnaghten, Raj Kumar Sarvadhikari, Guru 
Das Banerji, Shama CHaran-Sarkar, Jogendra 
Smarta Siromoni, Jogendra Ohandra Ghose 
and Dr. Gour are of.opinion that only a 
partioular description of illegitimate gon, viv. 
by a female slave, san inherit. 

So far as the desided oases’ go, the earlier 
Privy Council decisions do not direstly deside 
the question whether the illegitimate son of a 
The 
Bombay, Madras and Allahabad High Courte, 
however, are of opinion that a son of that 
deseription san inherit, and although 
some of the Bombay and Madras desisions, 
it is stated that in those Presidensies the 
gon of a Sadra by a ooncubine is treated as 
being on the same level as a son of a female slave, 
it must be held, having regard to the faet 
that -the Judicial Committee aeeepted the 
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statement of tho- law in Sadu v, Bazza (5) 
as sorrestly laying down thelaw on the point 
under the Mitakshara, that in eases governed 
by the Mitakshara, it is settled law that the 
son of Sudra by akept woman is entitled 
to suaseed. 

In Bengal, however; the only esse in favour 
of the heritable right of an illegitimate son 
of & Sudra, not being the son of a female slave, 
is that eited in Masnaghten’s Presedents of 
Hindu Law, Volume II, page 256. That sase 
was desided in 1516. Sinss then for more 
thana osntury, there has not been a single 
ease in which the illegitimate son of a Sudra 
has been held entitled to inherit. Sueha right 
was asserted in 1875 in the ease of Narain 
Dhara v. Rakhal Gain (1).It is poined ont 
that the Courts below in that ease gave sa 
deeree to the plaintiff, but the Courts below 
relied, not upon avy Bengal anthority, 
but upon eases desided under the Mitakshara 
and when the ease eame up to this Court, 
Romesh Ohandra Mitter, J , at onse negatived 
sush right. The ease was followed by Totten- 
ham and Ghose, JJ., in 1891 in the ease of 
Kirpal Narain Tewari y. Sukurmoni (2). and 
againin the year 1900 in the sase of Ram 
Saran Garain v. Tek Chand Garain (38). 

Assuming that Colebrooke’s translation of 
the passage in question in the. Dayabhaga 
was right, and Mitter, J, was wrong, there 
is no doubt that at least for a sentury the 
law in Bengal has been understood in the 


. way in whieh Mitter, J., interpreted it. 


It is not that Mitter, J., was the first to 
entertain that opinion in Bengal. In 1629 
Sir William Maenaghten, whose opinion is 
held in high respeot in Bengal, olearly stated 
that the illegitimate son of a Sndra in order 
to inherit must be by a female slave aud in 
1867, £e,, eight years before Narain Dhara's 
6586 (1) same up to the High Court, Shama 
Charan Sarkar in his Vyavastha Darpana 
stated that the law deslaring the right of an 
illegitimate son of a Sudra must be taken to he 
the law in provinces other than Bengal where 
it is repugnant to immemorial custom. It 
appears that with the exseption of Golap 
Chandra Sarkar, all the authorities in Bengal, 
Bush as Romesh Chandra Mittra, J., Chandra 
Madhub .Ghosh, J. (among Judges), Sir 
Gurudas Banerji, Raj Kumar Sarvadhikari, 
Jogendra Smarta Siromoni, Shama Obaran 
‘Sarkar and Jogendra Chandra Ghose (among 
writers of text-books on Hindu Law) have all 
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understood the law in the same way; and 
some of them have expressly stated that it 
is in eonsonanee with the usage and sentiments 
of the people of Bengal. It may be said that 
if under the Dayabhaga, the illegitimate 
‘son ofa Sudra by a eoneubine is entitled to 
inherit, we should deslare it to ba the law 
even if it has not been reocognizsd by the 
Court by reason of some erroneous translation 
of a text in the Dayabhaga, or for any other 
reason and that we should not be inflieneed 
by any consideration such as the sentiments 
ofthe people. But there are many things 


laid down in the Dayabhaga, whioh are either. 


prohibited in the present age or have long 
besome obsolete. For instanae, the Daya- 
bhags, Ohapter IV, sestion 3, refers to eight 
different forms of marriage, and tbe very 
shapter (Chapter IX) whieh deals with 
the heritable rights of a Sudra by a 
Dasi not only refers to marriages with 
other eastes in the direst order (Anuloma 
' marriages) but lays down the rules for 
' partition among sons of the same father 
by women belonging to differant eastes. We 
would not be justified in deelaring that they 
are valid merely beesuse we find Jimutavahana 
stating or disoussing the law with regard to 
them. It is true, the right of an illegitimate 
son of a Sudra by a sonsubine is reeognised 
in all the other provinses cf India, but that 
by itself is no ground for reviving it in 
Bengal. For  instanse the adoption of 
Kritima Patra (Kurta Patra) is prevalent in 
Behar, an adjoining province: there is nothing 
opposed to the sentiments of the people, in 
such adoptions, but it is not resognizsd now 
in Bengal. The Judieis] Committee in the 
. ease Of Oollector of Madura v. Moottoo Ramalinga 
Sathupatty (25) observed that the duty of an 


European Judge whd is under the obligation 


to admirister Hindu Law is, not so mush to 
enquire whether a disputed dostrine is fairly 
dedusible from the-earliest authorities, as to 
ascertain whéther it has been received. by 
the particular ashool whieh governs the 
distriab with whieh he has to deal and has 
there heen sanstioned by usage. For under 
the Hindu system of Law, elear proof of 
usage will outweigh the written text of the 
law. 


- In the present ense, no doubt, the anaha 


arises- only between the Zisniindar and the 
illegitimate son ‘of the deceased raiyat, but 


piee it is held that the illegitimate son of 
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a Sudra by a soncabine has a} heritable right 
the question would arise between sash son 
and the legitimate sons or other heirs, Tha 
very texts which deoelare the heritable right 
of the son ofa Sudra by a Dasi, definea the 
share whish sush son is entitled to get where 
there are legitimate sons, and it is to be 
observed that in the absenes of heirs down 
the son of a Dasi 
would under the texts get the whole 
estate. Hs would thus exelude sven the 
brother of the deseasad, not to spaak of other 
agnates, Many rospaetable aastes in Baugal 
some within the category of Sudras, and the 
heritable right of an illegitimate son of a 
Sudra by a kept woman baing dsoelared by 
the Oouri would lead to distarbanss, of 
wall-astablished titles, Having regard to 
the fast that for more than a sentury tha 
right of an illegitimate son of a Sudra by & 
kept woman has not bean reeognised in 
Bengal, and having regard to the opintons of 
writers on Hindu Law iu Bengal, I think we 
should not revive sneh a right whish is 
opposed to the usage and sentiments of the 
psople of Bengal, even if it is dedusible from 
the texts of Jimutavahana or any other 
authority. 

For the reasons stated above, I would 
respssifullg difər from the opinion of the 
majority, and answer tho question, referred 
to the Fall Banebh, in the negative. 

TEUNON, J—I agree with the Ohief 
Justiea, l ; 

RIOAARD3ION, J.—I agree with the Chief 
Justice, d 
: e 


Appeal allowed, 


ALLAHABAD HIGH COURT. 
FigsT Orvin ApPgaL No. 349 og 1917, 
Dasember 1, 1920, : 
Present: —Justise Sir. P, C. Banerji, KT, 

: and Mr. Justice Gokul Prasad, 
SARJU MISRA AND ANOTHER— PLAINTIFF d= 
APPELLANTS 

versus © — 
eek GHULAM HUSAIN AND OTHERS 


Deren DANTS— RESPONDENTS. 
— Limitation Act (IX of 1908), Sch. I, Art, 61— 
Mortgage —Consideration, portion of, left with mort. 
gagee to pay creditors—Mortgagee, fatlure of, to pay 
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Payment by mortgagor—Morigagor, whether estop- 
ped from recovering damages—Damages, measure of 
—Linitation—Plaintiff omitting to 4mplead all heirs 
of deceased, debtor, effect.of. 


Where a mortgagor leaves a specific portion of 
the consideration mogey with the mortgagee to 
‘pay off certain oreditors, and the mortgagee fails 
to make suoh payments, in consequence of which 
the mortgagor, to save his property, makes the 
payments himself, he is not estopped from suing 
for damages, butin the absence of proof that he 
has suffered any more damage, he is not entitled 
to any- more than the amounts paid by him. A 
sait to recover such damages must be brought 
within the period prescribed by Article 6! of 
Schedule Ito the Limitation Aot; and time,com- 
mences to run from the date of actual payment, 
and not from the date of mortgage. [p RA, cols ' & 2] 

Where a plaintiff omits to implead all the heirs 
of his debtor as defendants, and sues only some 
of them, he is only entitled to a deoree propor. 
tioriate to the shares of those defendants, whom 
he sues, in the assets of the debtor [p. 96, col 1.] 

First appeal’ from a deeision of the Addi- 
tional Subordinate Judge, Basti, dated the 


Ath of August 1917, 


Dr. S. N. Sen, for the Appellants, 
Dr, S. M. Sulaiman, Messrs, Iqbal Ahmad 
and Baleswars Prasad, for the Respondents. 


JUDGMENT,—The suit whieh has given 
rise to this appeal arose under the following 
eireumstanees. On: the Ist of Marah 1900 
the plaintiffs exeouted a usufrnatuary mort- 
gageof a 3-pie share in tbe village Barbni 
to Sheikh Minnst Ullah, predesessor-in-title 
of the defendants, for Rs, 3,000. Ont of the 
mortgage sonsideratiou they left with the 
mortgagee (1) Re. 245 due by the plaintiffs 
to Harphul and Durbali Misir, simple mort. 
gagees under. a deed of 9th of June 1896 for 
Rs. 199, (2) Ra, 574 due from the plaintiffs to 
Minnat Ullah aforesaid under a mortgage- 
deed of the 19th of April 1898 which was 
pre-empted by Harphul, co that the amount 
due under this mortgsge also was payable 
to Harphul and Durbali. The mortgagees 
‘of the mortgage of the 19th of April 
1898-brought a suit and obtained a deeree 
on the 3rd of November 1911 for Rs. 1,£84-2.0 
with future interest on Re, 399, the prinai- 
pal amount of mortgage money, at 6 per 
sent. per annum, 
Ullah, was made a party to this desree. He 
did not diseharge the amount due on this 
mortgage. The result was that the plaintiffs’ 
property, whieh was mortgaged in the mort 
gage of the Ith of April 1848-and whioh 


was other than the property mortgaged tọ 
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Minret Ullab, was sold on the 20th of Osto- 
ber 1913 for Ra. 1,943 2.4. This sale has 
been confirmed and the purchasers are now 
in posression. Tbe mortgagees under the 
mortgage of the 9th of June 1896 also 
brought a suit for sale against the mortgagor 
and the heirs of Minnat Ullah aforesaid, 
Minnat Ullah or his heirs did not pay the 
amount due and the mortgagees obtained a 
desree on the 23rd of February 1909 for 
Hs. : 45-€.0. Minnast Ullah or his heirs did not 
disobarge the aforesaid amount and .the 
plaintiffs bad to borrow money from one 
Ram Charan to pay off this amonnt, whieh 
they admittedly did, The plaintiff- hiye now 
brought this snit to recover the amount paid 
by them in discharge of the deeree upon 
the mortgage of 896 with interest as alan 
Rs. 5,00, the alleged yalue of their property 
whieh was sold on the 20th of Ostober 1918 
in execution of the dearee on the mortgage of 
1598, They now elaim these two amounts 
against the defendants, who are some of the 
heirs of Minnat Ullah, as damages for the 
loss whieh they have actually sustained. 
The defense pleaded was, amongst other 
matters: (1) that a suit like this did, not. 
lie and that the only remedy of the plaint- 
iffa was to have this matter taken into 
assount at the time of redemption, and (2) 
that the suit was barred by limitation The 
Court below has overruled both these eon- 
tentions and has given a decree to the plaint- 
iffa for the amounts whish were due on 


ethe two deerees aforesaid with future in- 


terest on the amount of the deerpe on the 
seaond mortgage ab the rate of 6 per sent. 
per annum up to the date of payment. The 
plaintiffs some here in appeal and the de. 
fendants have taken  objestipns. 

The first point raised on'behalf of the plaint» 
ff appellants is that the amount awarded hy 
the Court below isinsuffsiónt. Their sonten- 
tion is that their property worth Rs 5,000 had 
been sold and they were entitled to get 
that amount, beeause this was the loss 
actually eaused to the plaintifs by reason 
of the defendants’ failure to pay the amount 
due under the desree and whish-they had 


" agreed to pay. So far as this point is eon.. 


eerned, the only evidenee in support of the 
valuation of the plaintiffs . property ia the 
statement of the plaintiff Sarju Misra, There. 
is no other.evidenee to support it, and wa. 
seg ng reason to inerease the amount of. 


. 
° 
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damages awarded by the Court below. We 
think that the plaintiffs hava failed 
to prove that they suffered any 
more loss than the amount deereed to 
them by the first Court. It is further 
eontended that the Court below bas erredin 
not awarding interest on the total amount of 
Rs. 1.884-2 0, the amount of the dearee. Under 
the terms of the deoree interest was not 
to run on the whole amount of Rs, 1,8-4 2 0, 
the decreé having expressly allowed in- 
terest only on the principal sum seeured by 
the mortgage of 1898, namely, Rs. 399. The 
plaintiffs sre, therefore, not to get interest on 
a larger amount by way of damages, 

Now we some tothe objestions taken by 
the respondents to the deeree of the Oourt 
below. The first point taken by the defond- 
‘ants respondents is that the suit for resovery 
of these items is not maintainable as the 
plaintiffa! remedy lay in asking for an aeeount 
at the time of redemption. In our opinion 
this sontention is not sound. It might have 
been objested at the time of redemption that 
the slaim of the plaintiffs for resovery of 
damages was-barred by time, and further 
there is nothing in the mortgage-deed itself 
to eonfine the right of the plaintiffs to & 
remedy by way'of aesounting at the time of 
redemption. . Wo do nob see on what principle 
the plaintiffa ean be estopped from olaimirg 
damages inthe present suit. We have not 
béen réferred toany authority in support of 
this eontention, whieh on the fase of it does 
not seem. to be sorreet, and we cannot allow 
it. As to the aesond point taken on behalf of 
the defendants-respondents, namely, the plea 
of limitation, this plea has been, urged 
before us from two points of view. The 
first is that this suit 4s barred by six years’ rule 
of limitation, having béen brought more than 
six years after the breach of the sovenant, 
whieh the respondents’ learned Advoente 
puts atthe date when the mortgage of the 
Ist of Marah “1900 was exeeuted. His 
eontention is that the eause of astion of the 
plaintiffs for breash of sovenant arose on that 
date, as there was no date fixed in the deed for 
the payment of the amounts which were with. 
held by the mortgagee defendants, As to this 


we have to remark that this argument might e 


have been pertinentlyadvanoed if the plaintiffs’ 
suit had been to sompel the defendants to 
place the plaintiffs in funds to meet the 
lisbilties due to the other mortgagees, This 
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is a suit whieh has been brought after the 
plaintiffs bad suffered astual damage by 
either paying the amount due to one of the 
mortgagees to save their property or by their 
property being actually sold to satisfy the 
claims of the other mortgagees. Our attention 
has been drawn to the ease of Raghubar Ras 
v. Jat: Rut (1). We think it enough to say that 
the point whether the date on whieh the 
aotual loss was sustained gave the plaintiff 
a second cause of action did not arise in that 
Gass and was not decided. Any observations 
in that ease on this point were simply 
obiter dicta, On the other hand, our Attention 
has been invited by the learned Vakil for the 
plaintiffs-appellants to the ease of Hakim 
Ah Khan v. Dalip Singh (2), in whieh a Benoh 
of this Court has expressly laid down that 
limition in a suit like the present one runs 
from the date of astual payment, so that the 
rlea of limitation based on the ground that 
the asusa of astion arose onse for all on the 
date of the mortgage, fails, Another 
contention whieh has been put forward on 
behalf of the defendants-respondents in bar of 
the plaintiffs slaim is that the date of the 
payment of the mortgagé of 1896 has not 
been proved and it has not been shown that 
the suit is within three years from that date 
This is, in onr opinion, a valid eontention and 
must prevail In the plaint it waa stated 
vhat the payment was made immediately after 
ihe exesution of the bond: in favour of Ram 
Oharan on the 26th of July 1911. That 
date has now been found t3 be insorres:, The 
eorrest date of the mortgage in favour of Ram 
Charan was the 19th July 1910, Therefore 
the payment must have been made, asoording 
to the plaintiffs’ own allegation in the plaint 
a few days after the execution of the bond, 
that is móre than six years, to say nothing of 
thrée years, before the institution of the prasent 
suit, As to the sesond item of Rs, 1,884.2.) the 
Isarned Counsel for the defendants put for ward 
a contention that this was not a payment 
within Articole 61 of the Limitation Aet, He 
is fased with the difficulty that if the slain 
did not come within Artisle 61 of the Limita- 
tion Ast, it would be governed by Ártisle 120 
of the Seeond Sehedule of *the same Ast 
As to this sesond payment the plea of 


(1) 14 Ind. Oas, 244 84 A, 499, 6 A, LJ 
(2) 19 Ind, Ons, 676; 11 A. Iu. J. 478, 
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limitation fails, The result of the above 
findings is that the plaintiffs are entitied 
to Rs, 2,001-2-0 from all the heira of 
Minnat Ullah, the original mortgagee. 
' As the plaintiffs, -however, have omitted to 
implead all the heirs of Minnat Ullah and 
have sued only some of them, they are only 
entitled to a desres proportionate to the 
share of these defendants in the assets of 
Minnat Ullah. The amount, therefore, due to 
thd plaintiffs from the defendants respond. 
‘ents comes to Rs. 1,170 as agreed upon 
by the parties, The resultis that the appeal 
faila and the eross-objestions are partly 
allowed. We aesordingly modify the deeree 
of the Court below by substituting the sum 
of*Rs. 1,170 for fhe amount deereed by the 
Oourt below. In. other respests the deoree 
of the Court below is maintained. Costs in 
this Court, and in the Court below will be 
propartionate to failure and sueeess, The 
eosts in this Court will inelude fees on the 


higher seale, 
Decree modtted. 


LAHORE HIGH COURT. 
Secoxy Orvit ArrzaL No, 878 ov 1917. 
April 16, 1921. 
Present :— Mr, Justise Leslie- Jones and 
| Mr. Justiee Wilberforee. 
NIADAR MAL AND axorgEg—DEFENDA: TS 
— APPELLANTS 
versus 
'. J, BANK-— PramrIEF—HR£8P0NDENT, 
Registration Act (XVI of 1908), ss. 17, 49—Lease 
for three years, unregistered, admissibility of, to prove 
term of lease, 


An unregistered deed of lease is not, admissible 
in evidence to prove that the property to which it 
relates was let for a term of three years, nor can 
oral evidence of the terms of the lease be tender- 
ed in such a case. . 

Sesond appeal from a  deeree of the 
Additional District Judge, Delhi, dated the 
16th January 4917, reversing that of the 
Snbordinate Judge, First Clase, Delhi, dated 
the 25th Ostober 1916. 

Mr. Gullu Ram, for the Appellants, 

Lala . Mool Ohand, R, S, for the Respond- 


ant, 
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JUDGMENT.— The plaintiff. respondent in 
this oase was the tenant of a house in Delhi 
from April 1912. In the following year his 
rent was raised and he exesnted a lease for a 
term of three years with effest from Ist 
April 1913. In Desember 1914 he reseived 
notise to vasate under pain of paying a 
greatly enhaneed rent and vaeated aesord- 
ingly, Hoe then instituted the present suit 
for damages by reason of his having been 
compelled to vasate before the expiry of his 
term of three years and for oompeneation for 
certain improvements which he made in the 
expestation of being able to enjoy them for 
three years but actually enjoyed for less 
than two-thirds of that*period. 

The first Court dismissed the suit, but-on 
appeal the Additional Distriet Junge granted 
the:plaintiff a deoree for Rs 281-12-C, against 
whish the defendeants have filed a sesond 
appeal in this Court. 

The lease above referred to was never 
registered. This was not the fault of the 
plaintiff respondent, but the fast remains that 
it is only if this lease is admissible in evidenss 
that the plaintiff san prove that his lease 
was fora period of three years and that the 
suit ean snaseed, besause -the desree depends 
on proof of that partieular eondition. 

The Additional Distrist Judge has. sited 
no authorities, but in this Court- Counsel for 
the plaintiff respondent . has endeavoured. to 
support the desree: by referense to various 
judgments. Some of these whioh deal with 
the spesial provisions of sestion 85 of the 
Bengal Tenanoy Act, VILL of 1885, are not 
relevant. Nodoubt, as was held in Amir Ali 
v. Aykup Ali Khan (1), where a kabuliyat had 
been exeeuted but was inadmissible for want 
of registration, oral evidegee can still be given 
to prove relationship bf landlord and-tenant, 
But as pointed out in Chavalt Subbanna v, 
Sulluru Venkatarayudu (2), it does not 
follow that even if oral evidenee regard. 
ing »ush relationship is admissible, the terms 
of the tenaney, such as the period, rate of 
rent and the sovenants of the lease, san equally 
be so proved. Similarly in Rajah of Venkaia- 
giri v. Narayana Reddi (3), on whish Counsel 


(1) 26 Ind. Cas. 609; 410. 347; 19 C. L. J, 
42 


8. 
(2) 27 Ind Cas, 801; 28 M. L. J. 861, 
(8) 17 M. 466;-4 M. L. J. 198; 6 Ind. Deg. (x. p.) 


^» 


Vol, LXIII) 


INDIAN CASES. 91 


` MOHAMMAD MUNIR-UD-DIN €, MAHMOOD BAKHSH, | 


for the plaintiff. respondent lays mush stress, 
does not really assist him. The fasts oon- 
sidered in that ruling are more fully explained 
in Narayanan Ohetty v. Muthiah Servat (4), 
from whieh it appears that all that ‘was held 
im the earliar ease was that & kabultyat signed 
by the lessee but inadmissible to prove the 
lease for want of registration was admissible 
to prova the agreement to lease whieh pre- 
eeded it. Again even Ram Singh v. Har 
Gobind (5) on whish Counsel for the plaintiff- 
respondent further relies does uot, as a refer. 


enee to that judgment shows, take him by. 


any means as far as he wishes to go in this 
ease, 
“The faot is that the elause regarding 
the term of three years on whieh the plaint- 
ifi’s suit depends oannot be separated from the 
lease itself and the lease must nesessarily bo 
looked at in order to determine whether sueh 
a term was agreed upon between the parties, 
and the defendant, therefore, ineurred 
liability under it. See Gurunath Shrinivas 
Desai vy. -Ohenbasappa (6). There appears to 


us to be no doubt that this unregistered lease | 


was inadmissible for the purpose for whish 

the plaintiff has sought to use it, and on that 

finding the appeal must nesessarily: be allówed 
and tbe suit dismissed. 

As, however, it is clear tha the plaintiff 
has been badly treated and it was not his 
fault that the deed. was not registered, we 
order parties to bear their own soets through. 
gut, 


: Appeal allowed. 
- (4) 8 Ind. Cas 520; 35 M. 63; 9M. L. T. d 21 
M. L.J. 44; (1910) M.W. N. 748, : x 
(5) 83 P, R. 1891. 
(6) 18 B. 745; Pu Deo. (x. e) 1008. 


—— Qe 


ALLAHABAD HIGH COURT. 
Seconp Ürvin, AePgAL No. 399 or 1919. 
. November 5, 1920, 

Present : —M r. Jastiee Piggott. 
MOHAMMAD MUNIR-UD-DIN KHAN 
—PLAINTIFF— APPELLANT 
tersus 
MAHMOOD BAKHSH AND OTHERS— 

Der£58DANTS— RESPONDENTS, 
Provincial Insolvency Act (III of 1907), s 10 ©) 


— Mortgage "prior to adjudication of mortgagor aa 
insolvent—Mortgagee, right of, ‘to realise  debi— 
Transfer by Receiver. | 


Where a person prior to being adjudicated in. 
solvent: execites-a mortgage, ihe mortgages as a 
secured creditor has,'by reason of section. 16 (5) 
of the Provincial Insolvency Act, a right to proceed 
with a suit upon the mortgage and to realise his 
security, in spite of the fact that’ the equity of 
redemption has vested in the Receiver, who’ has no 
right to transfer the mortgaged property free of the 
claims of the mortgages. |p. 91, col. 2 p. 92, ool, 6.) 


. Sesond appeal against a desisign of the 
Subordinate Judge, Agra, dated the 9th 
Desember 1918. . 

Dr. S. M, Sulaiman, for the Appellant, 

- Messrs. S. P. Ghosh and N. P, SM tor 
the Respondents. 


JUDGMENT.—This is a seoond appeal by 
a plaintiff, whose slaim for aetual possession 
by partition of a share in & oertain hongge, 
along with mesne profits by way of damages, 
has been dismissed by both the Courts below, 
The share in question belonged to one 
Amir-ud-Din, who was adjudisated an insol- 
vent by an order of the 6th of January 1914, 
Amir-ud Din, along with other ownera of the 
house, had mortgaged the same by a simple 
mortgage and a suit on this mortgage has 
been instituted prior to the order of adjudien- 
tion. A deerse for sala waa passed in the 
month of May 1914, followed by a deeree 
absolute in the month of June 1915. In the 
meantime, that is to say, on the 13th of May 
1915, the Ressiver appointed by the Court 
purported to sell the share of the insolvent 
Amir-ud Din in the mortgaged honse to the 
present plaintiff, An attempt made by the 
mortgagee to realise his mortgage money ont 
of the sale sonsideration paid by the plaintiff 
failed, and the question of his right to do this 
is not now hefore me. At any rate, having so 
failed, the mortgagee went on with the 
exesution of his deeree. He sold the entire 
house on the 8th of August 1916, the austion. 


purshaser being Mahmood Bakhsh, the 
prineipal defendant in this ease. The latter 
having obtained possession as austion- 


purshaser, the present suit is brought by the 
plaintiff on the strength of the transfer in his 


favour made by the Reeeivef, There san be 
a 


no doubt that by reason of seetion 16, alause 
(5) of the Provincial Insolvenoy Aat, III of 
1907, the mortgages as a sesured ereditor had 
a right to proseed with his mortgage suit 
and to realise his sesurity, in spite of the 
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faot that the eqaity of redemption qua 
Amir-nd-Dins share had vested in the 
Reseiver, This point is made still elearer by 
a referenue to section 21 of the same Ast. 
The:Reseiver had Bo right to transfer to the 
plaintiff the insolvent's share in the house 
free of the claims of the mortgigee, At 
most he sould. only transfer the equity of 
redemption. The only point whieh has 
been strongly argued before me is that the 
Réoeiver was a nesessary party to the mort- 
gage suit; and that, therefore, the desree 
absolutefor sale, passed after the appointment 
of the Receiver, would not bind any transferee 
from the Reoeiver, and therefore, the anction- 
purchaser under the subsequent sale obtained 
no"title valid against the plaintiff. I very 
mush doubt whether the Heseiver was a 
nesessary party to the mortgage euit, in view 
of the words “In the sime manner" io 
gestion .10, elause (5) of Aot III of 
1907, to whieh I have already referred; but 
ib is a sufficient answer to the appeliant’s 
eontention that a plaintiff ean only susseed 
on the strength of his own title and not on 
the ground of any alleged or apparent weak. 
ness inthe title of the defendant. The 
plaintiff by his transfer from the Reseiver 
obtained at most the eqaity of redemption. 
He is beyond all question not entitled to 
present possession over any share in the 
house in question, and the suit as brought 
has rightly been dismissed by both the 
Courts below, I have baen asked not to 
express any opinion as to wheter a suit for 
redemption of the-eptire mortgage would or 
would not be maintainable by the present 
plaintiff and J refrain from doing so ascord- 
ingly, I -dismiss this appeal with sosts, 
including fees on the higher seale. 


Appeal dismissed, 


“jants. 
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CALCUTTA HIGH COURT, 
APPEAL FROM APPELLATE Decxes 
No. 2674 or 1917. 

May 17, 1920. 

Present :—Sir Asutosh Mookerjee, Kr, 
Acting Ohief Justies, and Justies Sir 
Ernest Fletsher, Kr 
HARIDAS ROY AND orHg£RS— DzFENDANWYS 

— APPELLANTS 
' versus 
GIRINDRA MOHAN BAKSHI— 


Bg3PONDENT, 
Mortgage, suit on—Death of mortgagor during pend. 


` ency of sutt—Sons brought on record as her representa- 


tives— Objection by sons that mortgage not enforceable 
against them as property hypothecated was not absolute 
property of their: mother but only held by her as 
limited owner, whether can be entertained. 


A Hindu father and mother executed a mort. 
gage, the father taking the loan and the mother 
furnishing the security. After the death of the 
father, the mortgagee brought the present suit to 
enforce the mortgage security, impleading the 
mother and her song as representatives of the 
father as defendants. During the pendancy of the 
suit the mother died, and the plaintiff asked the 
Court to-note that the sons who were already 
on the record were her representatives also. 
The sons objected that the mortgage was not 
enforceable against them, as the hypothecated pro- 
perty did no; belong to their mother absolutely 
but had been inherited by her from her father; 
that she had only the qualified interest of a Hindu 
daughter, and that the mortgage had been executed 
by her under circumstances which did noi make the 
transaction operative against the property in their 
hands as the.reversionary heirs of their maternal 
grandfather: 

Held, that the question raised by the defendants 
could not be decided in the present litigation; that 
as, upon the death of their mother, pres were 
noted on the record as her representatives, it was 
nob opento them to setup a title hostile to that 
created by her, and that no question could arise in 
the present sui as framed to whether the pro- 
perty was absolutely owswed by her, or had been 
inherited by her from her father as limited owner, 
or whether, inthe event of her death, the mort- 
gaga transaction would “be binding upon her sons 
as’ reversionary héirg to the estate of their maternal 
grandfather. [p. 93, cols. 1 & 2; p 94, col. 1.] 


Appeal against a deeree of the Additional 
Distriet Judge, Mymensingh, dated the 
5th of September 1917, affirming that of the 
Subordinate Judge, Third Oourt,. Mymen- 
singb, dated the 23rd April 1917.. 

- Babu-Atul Ohandra Gupta, for the Appel- 


Babus Jogesh Ohandra Rey and Khitish 
Ohandra Neog:, for the Respondent. 
JUDGMENT. |. . 
"Mooraryer, Acre, O.J, — This is an appeal by 
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three of the defendants ina suit to enforse 
& mortgage aesurity. The mortgage was 
created by the father and mother of the 
appellants. The father took the loan and the 
mother furnished the sesurity. Before the 
institution of the suit, the father died, and 
the suit was brought against the mother as 
„algo against the sons as representatives of the 
‘father. During the pendenoy of the suit, the 
mother also died. The mortgagee thereupon 
applied that it might be noted that the sons, 
who were already ou the resord as the repre- 
sentatives of their father, were also the 
representatives of their mother. The sons 
: thereupon cbjested that the mortgage sould 
` Bot be enforeed against them. The reason 
whish they assigned in support. of this eon. 
| tention was that the hypothesated , property 
` did not belong absolutely to their mother, 
but had been inherited by her from their 
maternal grandfather. They urged that she 
had the qualified intereat of a Hindu daugh. 
ter in the disputed property and that the 
l mortgage was exesuted by her under siranm- 
stanees whioh did not make the trausaetion 
operative against the property in their hands 
as the reversionary heirs of their maternal 
grandfather, The Court of first instance 
deolined to investigate this question and yet 
made a desree on the basis of the mortgage, 
Oar attention has been drawn to the fact that 
. an issue was raised on this point and. evidence 
- was addused before the Subordinate. Judge, 
- who decided that the question was beyond 
the seope of the suit. Upon appeal, the Dis. 
trist Judge has upheld the eonelusion of the 
Subordinate Judge that the question raised 
by the appellants should not be desided in the 
present litigation, In our opinion, the view 
taken by the Oourts below is well-founded 
and must be maintained, 


Mr, Gupta has soneeded that, as a general 
rule, the question of title paramount eannot 
-be raised in a mortgage suit, as is clear from 
the deeisions in Jaggeswar Dutt v, Bhuban 
- Mohan Mitra (1) and Bhaja Chowdhury v.Ohuni 
-Lal Marwort (2). But his sontention is that 
there.areexeeptions to the general rule and that 
the ease now before the Court is not sovered 
‘by the general rule but should be treated.as an 
'exseption thereto, Balianes has been placed 


-- 


(1) 83 C. 425; 3 C.-L. J. 205. 
.. 48) 8 C, L. J. 95; 11 0, W. N. 284, 
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upon & påssage from the judgment of the 
Judieial Committse in the oase of Radha 
Kunwar v. Reoti Singh (3) to show that the 
test to bə applied is, whether the appellants 
would have aright to redeem the mortgage 
in eertain events; In. our opinion, the 
Judicial Committee did not intend to lay 
down that as the sols or exelusive test in 
ease3 of this oharaster; on the other hand, 
itis plain that aseording .to the Judioial 
Committee, the joinder of parties who set ip 
an adverse claim to the mortgaged property 
ia irregular. eferense has also been made 
to the decision of the Judisial Committee 
in the oase of Sham Sundar Lal v. Achhan 
Kunwar (4), That case, however, is distin- 
uishable on the ground that there a suit 
was instituted, not against the limited owner 
who had morigaged the property, but against 
the reversionary heir; in a suit so framed 
and instituted under suek. eireumstaneee, 
it is incumbent upon the’ reversionary heir 
to oontest the elaim, of the mortgagee 
upon proof that the “mortgage had been 
granted under eireumstanees whieh did 
not make it binding, onthe ultimate owner, 
The same observations apply tothe sases 
of Hare Krishna Bhowmik v. Robert Watson & 
Oo. (5) and Asmatunnesa Khatun Saheba 
v. Hurendra Lal Biswas. (6). In those 
oases, the suits had been instituted against 
the transferees of non-transferable. oooupansy 
holdings, who happened to be the landlords 
themselvas; they were ‘entitled to. aontend 
that at the date of the institution of the suit, 
the mortgage, whigh was the foundation of the 
olaim of the mortgagee, had become extingu. 
ished, as the property had vested inthe land. 
lord who was not bound by the transfer, In 
the ease before us, the suit was institut. 
ed against the mortgagor, No question 
sould arise, in the suit so framed, as to 
whether the property was absolutely owned 
by her or had been inherited by her from 
her father as a limited owner; nor sould 
the question arise, whether, in the event 


(8) 83 Ind. Cas. 939, 38 A. -483 ab p. 493; 24 C, L, 
y 303; 14-A, L. J. 1002; 20.0. W* N. 1279; 20 M. L, 
T. 21; (1916) 2 M. W. N. 200; 31 M. L. J. 57); 18 
50; 5 L. W; 456r 43 I. A. 264 (P. C,). 
;2 C. W. N. 729; 26 I. A. 183; 7. Say, 
P. 0. J. 417; 9 Ind. Dec. (N. 8.) 755 (P, €.) 

(5) 8 C. W. N. 365. 

(6) 8 C. L. J. 29; 12 C. W, N. 721; 35 C, 904, 
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of her death, the mortgage transastion 
would be: bindine upon her -sons as rever. 
sionary heirs to the estate-of their. maternal 
grandfather. Upon the death of the mother 
of the defendanta,* if was noted on the re- 
sord that they were -her representatives. 
They sould not then turn round and. set 
up a title hostile to that ereated by their 
mother; that would ereate a position totally 
inecosistent with the sharaster attributed 


to “them by the plaintiff mortgagee, and if 


the question were entertained, the seope of 
the original suit . would be sompletely 
altered. In our opinion, the Courts below 
have rightly. followed the desision in Girija 
-Kanta Ohakrabutty v. Mohim Ohandra Acharjya 
(77 and the desision of the question raised . 
by the appellants has been properly left 
to be tried ontin a separate suit appro: 
priately framed for the purpose. 
. The result is that .the  deeree of the 
Distriot Judge is affirmed and this appeal 
dismissed with aosta, 
FGETORER, J.—I agree, T 
Appeal dismissed, 


(7) 85 Ind, Cas, 204; 23 C. L, J. 687; 20 0. W.N, 
675. . 


ALLAHABAD HIGH COURT. 
Firat Civin Apgeat No. 380.or 1918, 
April 12, 1921, + 
Fresent ; — Sir Grimwood Mears, Kr., Ohief 
.' Justise, and Justice Sir P. O. Banerji, Kr. 
Pandit SURAJ P BASA D ema 
— APPELLANT 
"versus 

Pandit GANESH RAM.JAINI AND OTHERS 


— DEF ENDANTS— RESPONDENTS, 
Hindu Eaw—Ghats—Right to: place platforms. on 
ghats and help pilgrims to bathe, nature of— Right, 
whether heritable, 


A right to place platforms on certain portions 
of the ghats at Benares and to use such platforms 
for the purpose cé hélping bathers and assisting 
them in their religious performances: is a right to 
property and is a right which is, heritable under 
the Hindu-Law. [p. 95, col, 1.] 


First appeal from a deeree of the Addi- 
tional Subordinate Judge, Benares, dated the 
25th April 1913, 
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Messrs, B. E. O'Oonor and K, N.- Katiu, 
for the Appellant. 
^ Dr. S. N. Sen and Mr, Badri Narain, for 
the Respondents. 

JUDGMENT,—This is the plaintiff's 
appeal in the suit whieh gave rise to First 
Appeal No, 292 of 1918, just now desided 
by us. In this appeal the plaintiff contends 
that the Court below has erred inrefusing 
to deeree the olaim in respest of the four 
Ghats elaimed by the plaintiff. As regards 
those four Ghats the defense was that the site 
of the Ghats did not belong to Chedi Tewari 
and that the elaim was not maintainable 
in regard to them. It has, however, been 
proved beyond sontroversy that Ohedi Tewari 
owned eight Ghats, four of whish are now 
in the possession of the plaintiff, The re- 
maining four Ghats are in the possession 
of the defendants. They were admittedly 
in the possession of the widow of Ohedi 
Tewari; and it is also admitted that Sumer, 
from whom the defendants derived title, 


“was managing those Ghats on behalf of the 


widow of Ohedi Tewari; The main ground 
upon'whieh the Court below has disniissed 
the elaim in regard to the Ghats is that 
the right elaimed in respeet of the Ghats 
is not sush a right as ean be held to be 
property subjest to the ordinary rules of 
inheritance. Admittedly ‘ the site of tha 
Ghats did: not-belong to Chedi Tewari and 
it is not claimed by’ the plaintiff, Tha 
right which he olaims is a right to place 
platforms on portions of tle Ghats for the 
purpose of helping pilgrims who eome ta 
Benares to bathe in the Ganges, and fo ens 
able the plaintiff to obtain remuneration 
for servises whieh’ are rendered to the 
bathers. This isa sqrt Of right whieh has 
been resognised fora great length of ‘time 
and has been exereised admittedly in this sase 
by Ohedi Tewar iand his suesessors-in-title 
until the defendants took possession; -and the 
defendants have also been exersising those 
rights. It sannot .be said to be'a mere 
right to obtain alms—it is ‘a. right whieh” 
is limited to pertieular portions of. the 
sito of the Ghat, to plase platforms -ow 
those. sites, and to use sueh platforms for 


“the purpose of helping bathers and assisting 


them in their religious performances. This 
right seems to us to a great extent to 
be analogous to the right of Mahabramans, 
which has been resognised in various desi, 


\ 
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sions of this Court and other High Courts, 
We may refer to the oase of Sukh Lal v. 
Bishambhar (1) and also the ease of Raghoo 
Pandey v. Kassy Parey (2). Referense was 
‘made on behalf of the respondents to the 
resent desision of this Court in Bansi v. 
Kanhaya (8). That ease, in oür opinion, 
is distinguishable from the present. There 
the right whieh the plaintiffs alaimed was 
no higher than that of an ordinary beggar 
seeking to get alms at a partieular Ghat 
on the banks of the Ganges as against 
defendants who: were Gangaputras. That 
ease does not seem to us to bear any 
analogy to the present. In the aase of Ghats, 
like those claimed in this suit, the evidence 
on behalf of the defendants themselves shows 
that sueh Ghats have been let to lessees 
who have paid rent, thus reeognising the 


existence of a right whieh - would form the. 


subject of a lease. Assording to one of the 
witnesses of the defendants a lease of one 
of the dieputed Ghats was granted by Sumer, 
from whom the defendants elaimed title. In 
our opinion the right which the plaintiff 
elaimed in respest of the Ghat is a 
right to property and is na right 
whieh is ‘heritable under the Hindu Law. 
The plaintiff is, therefore, entitled to the 
four Ghats whieh he has claimed. The 
widow of Oliedi Tewari made a Will in 
respect of these Ghats in favour of Sumer, 
bat this Will sould not have any eífeet after 
her death and, therefore, under the Will 
the defendants sannot be held to have 
acquired any title. The Will, however, proves 
one fast, namely, that the Ghats belonged 
to Ohedi Tewari and were- subsequently in 
the possession of Musammat Parbati, his 
widow. ` ° 

In these eireumstanees we are of opinion 
that the Court below ought to have decreed the 
plaintiff's slaim in respeet of the four Ghats 
in addition to his elaim in regard to the 
house, The plaintiff is also entitled to 
mesne profits in respect of the Ghats and 
those mesne profits should, we think, be 
determined in further proesedipgs under 


(1) 37 Ind. Cas. 661; 89 A, 196; IBA L. J. 41. | 

(2) 10 C. 73; 18 C. L R. 268; 8 Ind, Jur, 197; -5 
Ind. Dec, (N. s.) 51, 

(3) 59 Iud. Cas, : 659, 18 À; L, Jı 983; - 43 A, 


Order XX, rule 12 of the Code of Civil 
Prosedure. ; 

We accordingly allow the appeal, modify 
the desree of the Court below and grant a 
desree to the plaintiff for possession of the 
four Ghats slaimed by him and also for 
mesne profits to be determined as aforesaid 
under Order XX,rule 12. The appellant 
will have his sosts of this appeal, ineluding 
fees on the higher seale, and also in the 
Court below as regards this part of the 
elaim. . 


Appeal allowed. 


CALCUTTA HIGH COURT, 
APPEALS FROM APPELLATE Decrees 
Nos, 198 awp 1846 or 1919, ` 
June 13, 1921, 

Present :—Juatiee Sir N. R, Ohatterjea, KT., 
and Mr. Justice Panton, 
JOGENDRA NATH ROY 
COHOWDHURYC-—PLAINTIFF—APPELLANT 

a VArsus 
RAJENDRA- NATH ROY CHOWDHURY 
AND OTHERS — DEFENDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), 0. XLI, v. 4 
— Appeal — Decree against several defendants —Appeal 
by one defendant—Decree, whether can be set aside 
giae all, 


Where -a decree against several defendauts pros 
ceeds upon & ground common to all the defend. 
ants, the entire decree can be set aside on appeal 
at‘ the instance of one of the defendants; but 
where in such a case the appealing defendant values 
the appealat asum which represents the amount 
decreed against him alone, the appeal oannot bá 
regarded as being against the cntive decree so ag 
to bring the case within the purview of Order XLI, 


rule 4-of the Civil Procedure Code. (p. 97, col. 1.] 


No. 198 or 1919, 
- Appeal against a deeree of the Sub. 
ordinate Judge, 3rd Court, 24- Parganas, dated 
the 3rd of Ostober 1918, reversing that of tha 
Munsif, 2nd Court at Alipore, dated the 22nd 
of January 1917, 
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No, 1346 or 1919. ” 

Appeal against a desree of the Distrist 
Judge, 24-Farganar, dated the 12th of 
April 1918, affirming that of the Subordinate 
Judge, First Oourteof that district, dated the 
12th June 1918. 


FAOTS appear from the judgment. 

Dr. Dwarka Nath Mitter (with him Babu 
Rishindra Nath Sirkar), for the Appellant.— 
Th® plaintiff is the appellant. The appeal 
arises out of a suit for aontribution. The 
First Court deereed but the lower Appellate 
Court dismissed the suit, The plaintiff has 
a certain share in a Zemindari under whish 
there was a Patni Taluk, I had also one-third 
share in the Patni Taluk. Therent payable 
for the Patni Taluk was Rs.1,713, out of whieh 
the Patnidar had to pay Government revenue 
of Rs. 1013. 
Rs. 2,3 8, out of whishGovernment revenue of 
Rs, 1,018 was.payable by the Dur-patnidars. 
Some of the eo-sharer Zamindars brought a 
suit for recovery of their share of rent from 
the Patnidars, which was desreed. My pro: 
perty having been attashed, 1 paid up the 
deoretal amount in 1914 and, brought this suit 
for eontribution in 1917, The Court of Appeal 
below held that the suit was not properly 
framed and ought to have been cne for rent 
against the Dar-patnidars. My eontention 
is that I did not make a gratuitous payment. 
Satisfaction of the  desree benefited the 
defendants. The liability was eommon to 
all the defendants. Henee my suit is malin.” 
tainable under the lagy, My next pointis that 
the learned Judge was wrong in setting aside 
the deores of the first Court in its entirety 
inasmuch as defendant No, 2 alone had 
appealed and the other ace had not. 
So that the desree against the latter ought 
to have been maintained. Refers to Order 
XLI, rule 4, Civil Prosedure Code. 

Babu Kalikinkar Ohakravariy, for the 
Respondents, —My submission is tbat the 
suit has not been properly framed. Defend- 
ants Nos. 1-2 were not interested in the pay- 
ment of money payable by the plaintiff aa 
Patnidar. The payment by him is, therefore; 

purely voluntary.® As regarda the second point 
I submit the saae is governed by Order XLT, 
rule 4, Civil Procedure Code, Ifany one of 
the parties appeals against a deoree, the entire 
deoree is liable to be set aside. 

Dr. Dwarka Nath Mitter replied in brief, 


The Dur-patni rent was- 


JUDGMENT. 
S. A. No. 198 or 1919, 

This appeal arises out of a suit for son- 
tribution, 

The plaintiff, who is the appellant before 
ns, had a share in a certain Zamindari. A 
Patni Taluk was sreated under the Zsmindari 
and the plaintiff hada one-third share in that 
Patni. Under the Patni again, there wasa 
Dur.patni in whieh the defendant No. l had 
an 8-annas share, the defendant No, 2 a 4- 
annas share and the plaintiff had a 4 aunas 
share. The rent payable under the Patni 
was Rs. 1,713, out of whieh the Patnidar was 


to pay the Government revenue of Rs, 1,013. 


and the balanss Rs. 700 to the Zəmindar, 
The Dar patni rent was fixed at Ra. 2,398 out 
of whieh the Dur-patnidar had to pay Govern- 
ment revenue Rs, 1,013, Rs. 700 to the 
Zemindar and Rs. 675 to the Patnidar, 

- It appeers that some of the oo-sharer 
Zemindars brought a suit for resovery of 
their shares of rent from the Patnidars, and. 
obtained a deeree against the plaintiff .and 
the other Patnidars, In exesution of the, 
decree obtained in that suit, the plaintiff's 
property was attashed and he paid the 
amount due to the decree-holder Zamindars 
on several datesin 1914, and institated the 
present suit on the 15th January 1917, 

The Court of first instance gave a doeores 
to the plaintiff, buton appeal the learned 
Subordinate Judge was of opinion that the 
plaintiff ought to have brought a suit for 
rent against the defendants-Dur-patnidare,and 
that even if he could sue them for, damages,. 
the suit was not framed asa suit for 
damages, He aesordingly dismissed the suit. 
altogether, 

The plaintiff has 6 appealed 
Court. l 

No doubt, the defendants Nos, 1 and 2 
were not interested in the payment of money 
payable by the plaintiff as Patnidar. But the 
plaintiff was himself a Dar-patnidar along 
with the defendants Nos. 1 and 2, and all 
of them were jointly liable for the rent 
whieh they agreed to pay on aesount of the 
Patni to the Zamindar under the Dur.patni 
contract, The plaintiff, in making the 
Payment to tbe Asmindar to satisfy the 
deoree, did not intend to do so gratuitously 
and we think that: the payment was a 
lawful one. The defendante Nos, land 2 
enjoyed the benefit of the payment, and 


to this 
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it in. not-suggested that either the defend. 
‘ants or anybody else paid the rent whish 
was payable by them under the Dar- 
patni contrast. Wa do not think, in these 
,Siroumstanees, that the payment by the 
plaintiff was a voluntary one. We are 
_aseordingly of opinion that the defendants 
should pay their shares of the rent whieh was 
, paid by the plaintiff in satisfastion of their 
, eommon liability, 

The only diffeulty whieh we feli was as 
regards the frame of the suit, The plaintiff 
appears to have mixed up hia oase as Patnidar 
with that of the Dur-patnidar, buf we think 
that in substanse it was a suit for sontribation 
by the plaintiff as Dur-patnidar against the 
defendants as Dar. patnidars, though the 
plaint is not happily worded, 


' "The sesond point taken in the apeal is that 
‘tthe Subordinate Judge ought not to have set 
aside the desree of the Court of first instanee 
‘with regard to both the defendants when only 
‘one of them, namely, the defendant No. 2, 
thad appealed, - ; 


: The entire desree, may be set aside at the 
pM of one of the defendants when the 
deeree of the lower Court proseeda upon a 
“ground ` sommon to all the defendanta, It 
appears, however, that the appeal by the 
, defendant No. 2 to the lower Appellate 
Court. was valued at Rs, 220, that being the 
amount deereed against him alona: and thera 
, Was no appeal against the entire desrae BO B8 
“bo bring the case under, the purview of 
, Order XLI, rule 4, Civil Prosedure Code. 

In these sirenmstanees, so far as tha 
' defendant No. 1 is concerned, the desree of 
‘the lower Appellate Gouet is set aside 
“and that of the O^urt of firat instance re 
. Btored. 

The plaintiff should be allowed a desree 
for the amount payable by the defendant 
No. 2, vis, Rs, 113 2-6 (Rupees one hundred 
and thirteen annas two and pies sir) in this 
_oase, The plaintiff, however, .will not be 
' entitled to any costs or interest on the amount, 
the result being that he will get a deorea for 
Rs, 118-26 only, against the defendant 
No. 2, with interest thereon at the Oourt 
rate from the date of deeres of this Court® 
until relization. | 

As against the defendant No. l the desree 
of the Court of first instanoe will: be 
restored, 
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Wa direst that the plaintiff and the 
defendant No. 2 do bear his own costa 
throughout. 

^. S, A. No. 1846 or 1919, 

This e&se will be goverhed by the above 
judgment in Sesond Appeal No. 198:of 1919, 
except that the amount decreed against the 
defendant No.2 will be Rs. 152 (Rupees 
one hundred and fifty-two) and aa against the 
defendant No. 1, it will be Rs. 304 (Rapges 
three hundred and four) with interest at the 
‘Court rate from the date of the deoree of this 
Oourt-until realization; esoh party bearing 
his own costs throughout. 

Appeal allowed, 


ALLAHABAD HIGH COURT. 
Szconp Orvin Arrear No, 675 or 1919. 
April 22, 1921. 

Present : -— Mr, Justiae Lindsay. 
DAULAT SINGH ASD ANOTHER—DEFANDANTS 
—APPELLANTS 
verstis 


INDER SINGH—Purarstire — 


RESPONDENT. 

Agra Tenancy Act (II of 1901), ss. 40 (3), 44, 57, 
95—Suit for declaration that plaintiff is sole occus 
‘pancy tenant, whether maintainable—Tenants' register, 
entry in, suit regarding, whether barred —S. 95, suits 
contemplated by. 


A suit for declaration that the defendants have 
no interest in, or concern with, the  occupanoy 
holdings of which the plaintiff is the sole tenant is 
not suit seeking to have the defendants declared to 
be tenants of'any partioular class and is cognizable by 
a Civil sourt [p. 98, col, 1.] 

In: view. of the express declaration contained in 
section 40 (8) of the Agra Tenancy Act, neither 
section 44 nor seotion 57 debars a Civil Court from 
entertaining a suit regarding an entry madé on 
the FE of possession in the tenants’ register, [p. 99, 
col. 1 

Section 95 of the Agra Tenancy Act contemplates 
suits between landholders and tenants, and has no 
application toa suit between an ocoupancy tenant 


-and persons who are alleged to be d cd [». 98, 


col. ).] 

Sesond appeal from 4 danang of the First 
Additional Judge, Aligarh, dated the 27th of 
February 1919, 


Mr. N, Upadhya, for-the Appellants. 
Mr, Hanna Lal, for the Respondent. 
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JUDGMENT.—The only question for 
desision in this appeal is whether the suit 
out of whish it has arisen was eognizable by 
a Civil Oourt, . " 

It appears that just before the recent 
revision of settlement in the Bulandshahr 
District, the plaintiff Inder Singh was recorded 
as the sole tenant of certain ocenpaney 
holdings. 


The defendants applied to the Reeord 
Offiser for eorrestion of the papers, alleging 
that they were joint tenants of these holdings 
whose names should be resorded slong with 
that of the plaintiff. Eventually by order of 
the Commissioner passed in appeal, the 
defendants were declared to be holding 
jointly with the plaintiff and anentry was 
made accordingly. 


“The plaintiff has now brovgbt this saitin 
a:Oivil Court to obtain a deslaration that he 
is the sole tenant of the holdings in dispute 
and that the defendants have no soncern with 
them. Both Courts below have held thatthe 
guit is eognizable by a Civil Court, The 
first Court on the merits desided against the 
plaintiff and dismissed his suit, The lower 
Appellate Court has found in plaintiff's favour 
and given him a dearee, 

The argument before me is that the Civil 
Üourt had no jurisdiction to entertain the 
#956. i 

It was sontended in the first plase that the 
suit was barred by sestion 167 of the Agwa 
Tenancy Act, and that the sage was one to 

- which seotion 95 “of that Act applied. : In 
other words, it was sought to be made out 
that the objeet of the suit was to obtain. a 
deelaration that ‘the defendante, who were 
resorded as osoupaney tenants in the Revenue 
papers, were not tenants of that desoription 
but belonged to some other olasa. 

I am unable.to ascept this argument. The 
plaintiff wants a deelaration that the defend- 
ants have no interest in, or concern with, the 

_oseupansy holdings of whioh he olaims to be 
the sole tenant, He is not scckirg to have 
the defendants declared to be tenants of any 
particular elaste 

Further, the suits eontemplated by positos 
95 of the Tenaney Aot are suits between 
landholders and tenants. The. snit nnder 
eonsideration is one between an ossupansy 
tenant and eertain persons who are alleged to 
be trespassers, 
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The appellanta’ Counsel hag relied upon the 
ease reported as Dori Lal v. Sardar Singh (1), 
but that was a sase between a landholder and 
a tenant. l 

He has also sited Diwan Singh v, Randhera 
(2) whieh is certainly in his favour, bnt 
that ease was overruled by the deoision of a 
Bench in Kanhi Ram v, Durga Prasad (8). 

A third ease whioh is ealled in aid of the 
plea for the appellants is Baljit v. Makripat 
(4). In my opinion this does not 
help the appellants. It was a cuit for ejeot- 
ment brought in a Civil Court after a 
similar suit bronght in a Rent Court had 
failed. Jn the latter Court the plaintiff had 


‘alleged that the defendants were his sub- 


tenante, In the Civil Court he alleged that 
they weretrespaseers. It was held that the 
deferdanis were tenants and not trespascers 
ard that sonsequently a suit for their 
ejesi ment would not. lie in a Civil Court. 

The other argument of the appellants’ - 
learned Counsel is founded upon the provisions 
of certain eectiors of the Land Revenue 
Aet, 

He has referred to sestions 44 and 57, 
which are eognate reetions, The latter’ ses- 
tion is to be found in Ohapter IV of the old 
Act whieh deals with the revision of maps 
and records, and it is admitted that the pro. 
eeedings taken before the Heeord Officer whieh 
ended inthe entry being made in the defend- 
ants’ favour were taken under this Chapter. 
Section 53 requires the Reeord Offieer to 
frame for eash mahal a Record of Rights 
sonsisting of the registers enumerated in 
seotion 32 of the Aet and sestion 54 deseribes 
how the Reoord Officer is to deal with 


‘disputes about the entries in these registers; 
he is to dispose of them in aseordance with 


the provisions of ceetions 40, 41,42 and 43. 

The relevant sestion here is sestion 40 
whieh provides [sub-section (1) ] that all 
disputes regarding entries in the annual 
registers (5. e., those deseribed in eestion 32 
of the Aet) are to be desided on the basis of 
possession, 


(1) 5 A. L. J. 614; A. W. N. (1908) 240, 
(2) 26 Ind. Cas, 718; 12 A. L. J. 1322, 
(8) 97 Ind, Cas.913; 13 A. L. J. 278; 87 A, 
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(4) 49 Ind. Cas, 118; 17 A. I, J. 60; 4l A, 
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Sub-sestion (3) of sestion 40 lays down 
that no order as to possession passed under 
the sestion shall debar any person from 
establishing his right to the property in any 
Civil or Revenue Court having jurisdiction. 

It is clear in the present ease that the 
entry whioh was made in the defendants’ 
favour was based upon possession, and prima 
facte it would appear that the order was, 
therefore, no bar to the present civil anit iu 
view of what is laid down in sestion 40, sub- 
section (3). Bat it is said, section 4& (or 
 sestion 57 which is the aame thing) lays 
down a rule that the only entries whioh oan 
be oontested in a Civil Court are those 
contained in the registers referred to in 
elauses (a) to (d) of section 32, and that ib is, 
therefore, provided by necessary implieation 
that there san be no eontest in a Civil Court 
regarding entries in the tenants’ register 
whish is referred to in clause (e) of section 
82, 

A similar argument was rejested by 
Banerji, J., in. the ease of Ájodhia Singh v. 
Ram Dyal (5), I have been invited to deelare 
that this desision is erroneous; but I am not 
of that opinion, for I am unable to dissover 
any answer to the argument of the learned 
Judge based upon the language of seotion 40, 
sub seation (3), 

To adopt the argument here put forward 
on the language of sestion 44 (or seation 57) 
would be to ignore the express declaration 
contained in sestion 40, sub sestion (3), and 
for that reason I am unable to hold, on the 
principle of £nolusio unius est exclusto alterius, 
that sestion 44 or sestion 57 debars a Civil 
Oourt from entertaining a suit regarding an 
entry made on the bagis of possession in the 
tenants’ register seetioif 32, olause (e)l. 

In my opinion the judgment of the lower 
Appellate Court is sorrést and I dismiss this 
appeal with costs, l 
Appeal dismissed, 


(5) 4A, L. J. 760; A, W. N, (1908) 3. 
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PATNA HIGH COURT, 
Lerrers Parast ÁPPEAL No, 62 or 1920, 
June 21, 1921. 

Present :—Sir Dawson, Miller, Kr., 
‘Chief Justies, and Mr. Justiee Coutts, 
SURAJPAL PANDEY AND OTHERS— 

APPELLANTS 
. versus 
UTIM PANDEY AND OTHERS— 

RUsPONDENTA, . 
Civil Procedure Code (Act V of 1908), O. XLI, 
r. 19, O, XLVII, rad (2), Proviso (a) s.2 (2)— 
Memorandum of appeal insufficiently stamped — 
Deficiency not made good—-Proper order, whether 
"dismissal" or “rejection” of appeal—Order, whether 
“decree”’—Anpeal restored without notice to opposite 
party—-Appeal determined without knowledge gf 
opposite party as to its “dismissal” or "restoration" 
—Pleadings—Appeal, second, objection whether can 

be taken in—"‘Opposite party", meaning of —Review. 


Where a memorandum of appeal is presented on 
an insufficiently stamped paper and the deficiency 
is not made good within the time originally fixed 
and subsequently extended by the Court, the proper 
order to be passed is to reject the appeal and no& 
to dismiss it for default. But even if in terms the 
order ig one of dismissal for default, in effect it is an 
order rejecting the appeal and as such a decree within 
the meaning of section 2 (2), Civil Provedura 
Uode, [p. 100, cols. 1 & 2; p. 102, col, 2.] 


Ayyanna v. Nagabhooshanam, 16 M. 285; 6 Ind, Dec, 
(N. 8) 905, Rup Singh v. Mukhraj Singh, TA. 887; 
A. W. N. (1888) 260, 4 Ind, Deo. (N.s) 969, relied, 
upon, 

Where an appeal has been dismissed for defaul& 
in the circumstances mentioned above, ib cannot ba 
restored under Order XLI, rule 19, which has na 
application to such a case; nor can-it be restored 
under Order XLVII, rule 4 (2), Provigo (a), with. 
out notice to the opposite party. [p. 100, ool, 2; 
p. 102, col. 1.] 

Janaki Nath Hare v, Prabhasini Dasi, 80 Ind. Cag, 
898; 48 C.178; 22 C, L. J. 99; 19 C. W. N. 1077, not 
approved. 

Abdul Hakim v. Hem Chandra Das, 30 Ind, Cag, 
165; 42 C. 488, approved and relied upon. 

But if the appeal is restored without. such notice ' 
and disposed of without the opposite party become 
ing aware of the orders of dismissal or restoration, 
that party is entitled, as soon as the matter hag 
been drawn to its notice, even in second appeal 
to a hearing. [p. 107, col. 2.] 

Krishnasamt Panikondar v. Ramasami Chettiar, 
48 Ind. Cas, 493; 46 I. A. 25; 84 M, L. J, 63,4 P, 
L. W. 54; 16 A, L. J. 67; 7 L. W. 166; 28 M, L. T, 
101; 27 O. L. J. 268; 2 P.L. R. 1918; 220, W. N, 
321; (1918) M. W. N. 906 (P. 0.), applied. 


The expression "opposite party” in Order XLVII, 
rule 4 (2, Proviso (a), of the Civil Procedure Coda 
is not limited to-cases in which such party hag 
actually appeared before the Court. It means tha 
party interested to support the order or decreg 
sought to be set aside on review, [p, 102, col, 1,] 
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Letters Patent appeal against the jndg- 
ment of Mr, Justiee Sultan Ahmed, aonfirming 
a decision of the Distriat Judge, Saran, dated 
the 31st January 1918, 

Messrs. Parmeshwar Dayal and Bhagwan 
Prasad, for the Appellants. 

Messrs, Harnarayan Prasad and Sambhu 
Saran, fcr the Respondents. 

JUDGMENT, 

. MILLER, C.J.—The suit out of whish this 
appeal arises was brought by the plaintiffs as 
the next reversionary heirs of the deceased 
Bons of the defendant No. l, a Hindu widow, 
olaiming a deolaration that three sale-desds 
exeonted by the widow were not justified by 
legal néeessity and not binding upon them. 

At the trial before the Munsif the suit 
sueseeded as to one of the deeds but was 
dismissed as to the other two. The plaint- 
iffs appealed to the Dietriet Judge against 
that part of the dearee whieh dismissed their 
elaim and were suceessful. The defendants, 
therefore, appealed to the High Court. The 
appeal was heard by a Single Judge of the 
Court, who affirmed the deeision of the lower 
Appellate Court and dismissed the appeal. 
From that deoision the presentappeal ia brought 
by. the defendants under the Letters Patent. 

The question for determination in this 
appeal is whether, in the eiraumstanees which 
&rose, the appeal to the Distrist Judge was 
regular and whether the appellants ean now 
objeet that that appeal was improperly 
restored after it had been dismissed by the 
léarned Judge. 
' The’ deeree ofthe Trial Court was dated 
the 6th Marah 1917. After providing for 
the days requisite to obtain sopies of the 
deeree and judgment, the last day for present- 
ing an appeal to the District Judge was the 
14th April. On the 2nd of April the 
plaintiffs presented a memorandum of appeal 
for registration in the Court of the Distriot 
Judge. It was presented, however, on an 
inanffisiently stamped paper, whioh faot on 
being discovered was communicated to the 
plaintiff, Pleader, The District Judge 
fherenpon’ gave time to the llth of April, 
whioh was subsequently extended to the 14th, 
to make up the defieieney in the stamp. Thg 
defisioney was not made good and on the 17th 
of April, the amount'still remaining. unpaid, 
the District Judge passed an order in these 
farms: "Court-feo-not paid, appeal dismissed 
for default." The gorreet’: order to have 


INDIAN CASES, 


(1921 


made would have been an order rejeoting the 
memorandum of appeal whieh had not up to 
that time been registered nor properly 
preseníed, On the 23rd of April the plaint: 
iffs presented a petition praying for restora- 
tion of the appeal on payment. of the deficit 
Court-fee, Under what rule of prosedure the 
applisation was made does not appear from 
the petition. On the following day, the 24th 
of April, the Distriet Judge, after hearing 
the Pleader for the plaintiffs bué without any 
notice having been served upon the defend- 
ants, ordered the appeal to be admitted and | 
registered, He did notintimate under what 
rule of prosedure he was asting in making 
that order, and the rule under whish he 
purported to ast san only be sonjestured. As 
far as can be gathered from what happened, 
the applisation appears to haye been treated 
as anapplieation under Order ALI, rule 19. 
It was clearly not in terms an2- application 
for review and was presented on an insuíh. 
siently stamped paper for sush an applica» 
tion. It seems equally alear that Order XLI, 
rule 19, had no application to the oiroum- 
stanses of the- ease. The prosedure there 
presoribed applies only to sases where an 
appeal is dismissed under rules 11 (2), 17, 
or l3 of the same Order, The order of the 
17th April dismissing the appeal for default 
was certainly not made under Order XLI 
rule ll. Ib is also olear that it sould not 
have been dismissed under rule 17 or rule ` 
18 of Order XL!, whioh at thatstage sould 
have no applieation. The memorandum of 
appeal had never been admitted, no. date 
had been fixed for hearing the appeal as 
required by Order XLI, rule 12, nor had 
any noiise been served on the respondents 
as required by rule 44. None of the nesea- 
sary preliminaries edntemplated in that 
Order had been complied with, It was not 
within the competeney of the Court to make 
any order dismissing the appeal under rule 
17, and it is not suggested that the Oourt 
acted under rule l5. This ‘being so, the 
order of the 24th of April, ordering the 
appeal to be admitted and registered after 
it had been previously dismissed, sould not 
have been an order made under Order XLI, 
rule 19, In pursuanee of that order, how. 
ever, the appeal was registered and was in 
due sourse heard by the learned Distriot 
Judge, the defendants remaining in ignorance 
that the memorandum of appeal, although 
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presented in- time, had been  rejeated .for 
failure to pay the nesessary Court fea but 
had afterwards been admitted and ragistarad, 

Consequently when the appeal was heard, 
no question was raised asto the propriety of 
the order of the 24th of April admitting the 
appeal When the appeal eame on for 
hearing, the Distriat Judge allowed the 
appeal on the merits and gave the plaintiffs 
a desree for the whole relief claimed, From 
that decision the defendants appealed to the 
High Court and complained that, in the 
. sireumstaness above referred to, the learned 
Distriet Judge was acting irregularly and 
without jurisdiction in passing the order of 
the 24th April restoring the appeal for 
hearing after it had ones baen dismissed, 

It is not stated when the defendants fest 
besame aware of the irregularity complained 
of, but it is not shown that they were aware 
of it at any time before. the appeal was 
heard and determined by the Distriet Judge: 

Oa appeal to the Judge of this Court the 
matter seems to have been treated. as .one of 
limitation and the learned Judge eonsidered 
that asthe memorandum of appeal, although 
' josuffielently stamped, had bsen .presented 
intime, the Distrist Judge was authorised 
under sestions 145 and 149 of the Civil 
Prosedue Code in extending the time for 
payment of the defisit Oourt-fea even after 
the appeal had been dismissed for default. 
He does not, however, appear to have 
sonsidered how the order of the 17th of April 
dismissing the appeal may have alfested the 
rights of the defendants to ba heard in any 
subsequent apoplieition to restore the appeal. 
Ha assordingly dismissed the appsal with 
ast, It is from that deaiajon that the 
present appeal is brought, 

I have alreaty indfoated that, in my ooinion, 
the order rastoring thaapeal was not ani sould 
not hava been made andar the provisions of 
Order XLI, rule 19, It is contended, hawaver, 
that the petition asking for restoration should 
be treated as an appliaation ia reviow under 


Order XUVIT of the Civil Proesdara Cade, and ` 


in faot the plainiiffs hava siasa paid the 


defisiensy between the fee paid with their . 


applieation for restoration and the amount 
nesessary for an application in review and 
have asked the Court to treat 
application as if it had been an application 
iu review, The defendants, howavar, raised 
the objestion that even if the application oan be 
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treated as one presented under Order XLV IT 
the provisions of rule.4 (2), proviso (a) of 
that Order, have not been complied with, 
That rule provides that no sush applisation 
shall be granted without previous notiee to 
the opposite party to enablb him:to appear 
and be heard in support of the deeree or 
order a review of whish is applied for, They 
sontend that as no notise of the applieation 
.was served upon them, they had no oppor- 
tunity of appearing or:being heard when the 
order restoring the appeal was made, and 
that, therefore, the order was bad in law. In 
any case they oontend that they are entitled, 
as soon as the matter has been drawn to 
their notiee, even in sssond.appeal to a 
hearing. In my opinion the defendants’ 
contention must prevail. If it aould be 
shown that the defendants were aware of 
the order complained of when the appeal was 


^ being heard before the Distriet Judge and 


raised no objestion on that ossasion, different 
sonsiderations might arise. Batin the pre. 
sent ease there was nothivg to show that the 
defendants had any notiee of that order until 
after the appeal had been determined by the 
Distrist Judge. The order ofthe 17th of 
April, in terms dismissing the appaal for 
default, was in effeet an order rejestiong tha 
memorandum of appsal. There is good 
authority to show that sush an order is 
tantamount to a desres within the meaning 
of the Oivil Proasdura Code. Sea Ayyanna 
v. Nagabhooshenim (1) ani Rup Singh v. 
Mukhray Singh (2). Tha defeadants, there. 

fSre, had at that tima not only a dasree of 
the Trial Court but alap a daeres of the 
Appellate Court in their favour, and exsept 
as provided by the rules, the Court had no 
power to depriva them of the right vested 
in them under those dso7eos. [tis sontendad, 
howaver, that assu ning She apolisation for 
rostoration e2ald hava baaa an appliestion in 
review undsr Order XLVÍI, na notise was 
nagasBary to the defendants and that an order 
ia review setting aside the previou: ordar ani 
restoring tie appsal for hexriag asald ba mada 
ex parte, on the ground that thara was n3 
opposite party upon whom ssryise of notio) 
was neasssary under the proviso of sab ral, 
(2) of rule 4 of Order XLV?z1, In support 


(1) 16 M. 285; 5 Ind. Deo. (N. s.) 905. 
(2) 7 A, 88755 A.W, N. (1883) 260; 4 Ind, Des, 
(N. 3.) 969. | 
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of this sontention the desisionin Janaki Nath 


Hore v. Prabhasini Dast (3) is relied on. 


In that ease it was held, dissenting from a 
previous desision of the same Court, that 
where an appeal bad been summarily dismiss- 
ed under Order XLI, rule 11,an applieation 
in review by the plaintiff might be heard 
ez parte and the appeal restored for hearing 
“without noties to the defendants. The ground 
for this decision appears to have been that 
there was no opposite party within the mean- 
ing of the proviso to rule 4 of Order XLVII 
at that stage of the prossedings. There 
does not appear to have, been any’ settled 
praotiee of the Oalentta High Court at that 
time, and from the judgment it appears that 
ip certain cases the sontrary view has been 
expressed, notably in the ease of Abdul Hakim 
v. Hem Ohandra Das (4). In my opinion, 
the expression oppose party in the proviso 
to Order XLVII, rule 4, means the party in- 
terested to support the order or deeree sought 
to be set aside or-modified in the applieation 
for raview. In the present ease the defend. 
anta were the opposite party, and I san see no 
reason why the expression there used should 
be limited to oases in which snah party has 
actually appeared in the appeal. I think the 
proper prinsiple to apply is that laid 
down by tbeir Lordships of the Privy 
Couneil in Krishnosamt Pandtkondar vy. 
Ramasami Chettiar (5). In that ease an 
appeal had been presented after the period 
allowed by Limitation Aot, 1908, and had 
been admitted under seátion 5 of that Act hy 
an order ez parte by a Single Judge, no notios 
taving been served üpon the respondents. 
It was held that the respondents were entitl- 
ed on the appeal to quéstion the propriety cf 
the order and to show that no roffisient 
eause for granting the extension had bsen 
shown. It was argued that the admission of 
the appeal by the Judge was final and that 
the Division Beneh sould not reeonsider tbe 
question whether the delay was exonusable. 
In dealing with this argument their 
Lordships said:— "But this order of admis- 


(8) 30 Ind. Cas. 808, 43 C. 178; 22 0. L, J. 99; 19 
C. W. N. 1077. , 

(4) 30 Ind Cas. 165; 4° C 433. 

(b) 48 Ind. Cas. 498; 45 I. A, 26; 34 M. L, J. €3; 
4 P, L. W. 54; 16 A. L. J. 57; 7 L. W. 166; 23 M. L. 
T, 101; 27 O. L, J. 253; 2 P. L. R. 1918; 22 C, W, N, 
481; 41 M. 412; 21 Bom. L, R. 541; 11 Bur, L, T, 121; 


(1918) M. W. N, 906 (P. 0,), 
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sion was made not only in the sabsenee of 
Ramasami Chettiar, the eontesting respond- 
ent, but without notise to him, And yet in 
terms it purported to deprive him of & 
valuable right, for it put in peril the finality 
of the desision in his favour so that fo preelude 
him from questioning its propriety would 
amount to a denial of justice. It must, 
therefore, in sommon fairness be regarded AN 
a tasit term of an order like the present 
that, though unqualified in expression, it 
should be open to re-eonsideration at the 
instance of the party prejudieally affested.” 
In the result their Lordships deslined ta 
interfere with the desision of the Division 
Benab, whieh had held that sufficient cause 
had not been shown for extending the time 
under seotion 5 of the Limitation Aot and 
had set aside the order of Sankaran Nair, J., 
admitting the appeal. 

It seems to me that the defendants, who had 
had no opportunity of appearing to oppose- 
the application, are at least entitled toa 
hearing as soon as the matter is drawn to 
their attention. The learned Distriot Judge 
gave no reasons for admitting the appeal and, 
as already stated, he appears to have dealt 
with it as an applieation under Order XLI, 
rule 19, whioh had no applieation in the 
eiroumstanaes; and I think we arè entitled to 
go into the grounds alleged in the petition to 
determine for ourselves whether any sufficient 
eause is showr, treating it as an applieatión 
for review. All that the petition states is 
that the petitioner’s Pleader informed him 
by letter, whioh was delivered ata later date, 
that the Court-fee paid was defisient and 
that when he same here (that is apparently 
to the place where the Distriet Judge’s Court 
was held), he learnt that the appesl had been 
diamiased for defaults No reason is given 
why the proper fee was not paid in the 
first instance; it is not stated when be was 
informed by his Pleader that there was a 
defisit, nor is it stated when he arrived on the 
spot cr provided the funds. In the ordinary 
eourse if the Pleader informed him by letter 
on the 2nd of April when the defisit was 
pointed out, he would reseive the letter in 
plenty of time to make up the defisienoy before 
the 17th of April, when the appeal was 


*diamissed for default, But nothing was done 


until the 23rd April when the petition was 
filed, and no sort of explanation is given why 
the money was not provided in time and ng. 
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MADAD ALI t. SHAMSHER ALI, 
sort of sause is shown upon whish the Court 


exeroaising a reasonable diseretion sould aot in : 


granting an extension. lf, therefore, the 
defendants are entitled, as I think they are, to 
be heard upon the propriety of the order 
made, they have suffisiently shown that no 
eause for extending the time has basen made 
out, 

Apart from this, however, treating the 
matter ag an application in review, it seams 
to me that the provisions of rnle 4 of Order 
XLVII, whieh require noties to be served 
upon the opposite party, were not somplied 
with and that the order of the 24th of April 
restoring the appeal was mada without 
jurisdietion and should be set aside. 

I would, therefore, allow this appeal and 
ast aside the judgment and desrees of the 
lower Appellate Courts and order the 
desres of the Munsif to be restored, The 
appellants are entitled to their eosts hera and 
in eash of the lower Appellate Courts, 

Courts, J.—1 agree, 

Appeal allowed. 


ALLAHABAD HIGH OOURT. 

BSscoND Üivin, Appeat No. 172 or 19:8. 

November 8, 1920. 

Present : —Justise Sir P. C. Banerji, Kr. 
Syed MADAD ALI—PLAINIIFF— 
APPELLANT 

4 versus 
^ Sheikh SHAMSHER ALI—Davenpant 
— RESPONDENT, 

Agra Tenancy Act (Tl of 1901), s. 199—Suit for 
profits by legal representative of deceased—Denial of 
yight—Court, duty of, io decide question of title or 
refer parties to Civil Court. 


Where a person sues in a Revenue Court for 
recovery of profits due to certain deceased persons 
on the ground that he is their legal representative, 
and his right to such profits is denied, the Conré 
ought, under section 199 of the Agra Tenancy Act, 
io decide the question of title as a Civil Court, or 
refer the parties to a Civil Court by an order in 
writing. [p, 104, col. 1.] 
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Second appeal against a deeision of the 
Distriet Judge, Benares, dated the 10th 
November 1917, 

Mr, Mukhtar Ahmed, for the Appellant. 

Dr. S. M, Sulaiman, for the Respondent, 


JUDGMENT.—This appeal arises ont of 
a suit for profits brought by the plaintiff- 
appellant in a Court of Revenne. The prop: 
erty in respest of whioh profits have been 
elaimed belonged to one Dabi Din Lal. In 
1575 he exesuted a usufrustuary mortgage 
of it in favour of several persons who were 
in possession in proportion to the amounts 
advanced’ by them. The plaintiff's father 
was ons of these mortgagees and he was 
éntitled to the profits relating to his share. 
This is slaimed by the plaintiff in ethe 
present suit and there is no dispnte in 
regard to it. Two of the other mortgagees 
were Ilahi Baksh and Musammat Jhanduli 
Bibi. They are dead, and the plaintiff 
gays that he is one of their legal representa. 
tives and is entitled to the portion of the 
profits to whieh those persons were entitled. 
He aseordingly claims profits in reapest of 
the mortgagee rights of his own father 
and of his alleged legal share in the estate 
of Ilahi Baksh and Jhanduli Bibi. As I 
have said above, there is no dispute as to 
the plaintiffs title in regard to his father's 
share. As regards the profits whieh he elaims 
on &esount of the mortgages rights of Ilahi 
Baksh and Jhanduli Bibi, the defenee wan 
that the plaintiff was not the legal repre- 
*sentative of those persons and that he was 
not entitled to any share out of the share 
of Ilahi Baksh and Jhanduli Bibi, The 
Trial Court framed an issue as to the 
plaintiff's title, but declined to try it and 
observed as follows in its judgment:— 
“The question of inheritanee eannot be 
desided by a Revenue Court in a profits 
anit.’ It acsordingly dismissed the slaim 
in respect of the amount elaimed by the 
plaintiff ont of Ilahi Baksh and Jhanduli's 
shares. Tne plaintiff appealed to the lower 
The learned Judge says 
in his judgment:— 

“The greater portion of his slaim whieh 
was founded on an assertiog that he was heir 
to sertain persons being denied, and he 
never having filed any Oivil suit to establish 
that he was the heir of those persons, 
thie olaim was rightly dismissed,” 
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In deslining to try the question, of title - 


raised by the plaintiff and denied by ihe 
defendant, both the Courts below have 
eommitted an error, The plaintiff was not 
resorded in the Hevenne papers as mort- 
gagee who had sueseeded to Ilahi- Baksh 
and Jhanduli Bibi. But he elaimed a right toa 
share of the profits to whieh the aforesaid 
persons were entitled, To a ease of this 
kind the westion of the Tenaney Aot appli- 
eable was seetion 201. The plaintiff not 
being reeorded as havihg the right entitling 
him to institute the suit as regards profits 
relating to the shares of Ilahi Baksh and 
Jhanduli Bibi and the defendant having 
pleaded that the plaintiff had not sueh right, 


the „Court ought to have proceeded mutatis 


mutandis in the manner provided for in seo- 
tion 199, thst is to s&y, the Court of first 
instanoe should either have proeeeded to try 
the question of title and to try it as a Civil 
Court, or it ought to have referred the 
parties to the Civil Oourt by an order in 
writing. Neither of these sourses was adopted 
by the Assistant Collector or was direoied 
by the lower Appellate Court to be adopted 
by the Assistant Collector. That this is the 
course which ought to be fbllowed in a sase 
of this kind was pointed cutin the oase of 
Jaimal Singh v. Shib Saran Singh (1). 1 must, 
therefore, send bask the ease to the Conrt 
of first instance with direationsto adopt the 
prosedure indieated by sestion 1¥9 of the 
Tenaney Ast with neeessary modifications to 
suit the eireumstaneesof this sane. 
the appeal, set asidé the deerees of the 
Courts below as regards the portion of the 
slaim referred to above and remand the sase 
to the Court of first instanee with direstions 
to . follow the prosedure indisated above. 
Costs here and hitherto will be oosts in the 
sange. 


Appeal allowed, 


(1) 46 Ind. Oas. 115; 16 A, L. J. 504, 
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MADRAS HIGH COURT. 
Civin APPEAL No. 220 or 1919. 
January 10, 1921. 4 
Present :—Sir John Wallis, Kr., Chief Jaatiee, 
and Mr. Justiee Ramesam. 
SEERANGATHANNI-—DEFENDANT 
No, 1l-—-APPELLANT 
t6? SUS 
Bava VAITHILINGA MUDALIAR AND 
OTHERS— PLAINTIFF AND DEFENDANTS 


Nos. 6 ANDI To 5— RESPONDENTS. 
Limitation Act (IX of 1908), s. 22—8uit by 
executor within time—Oo-ewecutor added as defend- 
ant after period of limitation, effect of—Will, con- 
struction of—Provision for accumulation inte fund— 
Intestacy. 


The effect of section 22 of-the Limitation Act is 
that, to save the bar of limitation, a properly cons 
stituted suit must be filed within the prescribed 
period. [p. 105, col. 2.] 

In & suit instituted by an executor for the 
recovery of the testator’s properties within 12 years 
of their adverse enjoyment by the defendant, the 
eo-executor, who was a necessary party to the suit, 
was added as a defendant more than 12 years 
after the commencement of the defendant's adverse 
possession : 

Held, that the suit should be deemed to have 
been instituted when the co-executor was impleaded 
as a party to the suit and that, therefore, the suit 
was barred. [p !t6, col 2., 

Meyappa Chetty v. Suppramanian Chetty, R5 Ind, 
Cas. 828; (1916) 1 A. ©. 603; 85 L. J. P. C, 179; 
421. A. 113: 114 L.T 1002; 20 0. W. N. 883; (1916) 
1 M. W.N. 455; 18 Bom. L. R. 642 (P, O.), fol. 
lowed. 

Peary Mohan Mukerjee v. Norendra Nath Mukerji, 
5 Ind. Cas, 404, +7 O. 229, 14 0. W. N. 261; 7 A. 
L. J. 125; 7 M. L. T. 63; 11 C. LJ. 220; 12 Bom. 
L, R. 257; 20 M. L. J, 171; 87 I. A. 27 (P. 0O), 
explained. 

Bubramania Aiyar v. Subba Naidu, 21 Ind. Cds, 
421; 25 M. L. J. 452; 14 M. L. T. 487 and Kanda 
Ponnappa Naicken v. Venkataseshatyer, BO Ind, Cas, 
358, 9 L, W. 877; (1919) M. W. N. 49B,.disgented 
from. 

Where & Will provided that the balance left after 
certain payments should be acoumulated to form a: 
‘fand’, that when the balance amounted to Rs. 10,000 
it waa to be utilized for certain. purposes. arid. any, 
balance left was to be added to the ‘fund’: 

Held, that there was no intestacy as- to the 
balance. [p 160, col 2,] 

Per Ramesam, J.— The: words "my landed prox, 
perty" used in a Will cover all. the immoveable, 

roperties belonging to the testator at his death, 
to 106, col, 2.) 


Appeal against a deoree of the Subordi-. 
Sate Judge, Negapatam, -in Original Suit 
No, 60 of 1918, i 

Messrs. S. -Srinivasa . Aiyangar and .$,, 
Varadachartar, for the Appellant, 


f 
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Messrs, T. R. Ramachandra Adyar, - 8. 
Muthiah Mudaliar.and»A. Ganesa Aiyer, for 
the. Respondente, 

. JUDGMENT, 

Warris, O, J.— This is an appeal from the 
revised judgment of the Subordinate Judge 
of Negapatam after the remand order of this 
Court in Appeal No. 114 of 1916. The find. 
ing. that the 6th defendant had not renounced 
his exeeutorship under the testator's Will has 
not been seriously questioned before us, and 
it is aseordingly nesessary to deal with the 
question of limitation in the light of that 
finding. The property sued for is partly in 
the hands of a Heeeiver appointed in this 
suit, “He had previously been appointed 
Reaeiver in a former suit, filed by the present 
4th defendant, the 2nd daughter of ithe 
testator, in whish the Will whieh is the 
subjest of this suit was ignored and the 
testator’s widow, the present lst defend. 
ant, was impleaded, as representing the 
estate of her deseased husband. It 
was the Recsiver’s duty in both suits to 
get in the estate of tbe deseased and he 
must now be taken to hold the assets eolleet- 
ed by him, eubjest to the orders of the 
Court for the benefit of the persons entitled 
under the Will of the deseaced. No question 
of limitation, therefore, arises about them and 
as regards them there is no suffisient reason 
for differing from the finding of the Subordi: 
nate Judge that the suit is not barred, 

The next question is as regards the im- 
moveable properties belonging to the deseas- 
ed, whieh were in adverse possession of his 
widow, the lst defendant, for less than 12 
years, before the institution of the present 
guit by the plaintiff, bat for more than 12 
years before the 6th defendant was added 
as.a;-party defendat. , 1t was held hy this 
Oourt in the order of remand that the 6th 
defendant asa so executor was. a naeoessary 
party to a suit for the  resovery of 
thede properties, if he had not renounaed 
Probate. It has been found that he had 
not’ renounaed and he has been added 
as:@.party defendant, as he was not williag 
to be added-asa plaintiff. Now it is pro- 
vided | by sestion 22 of the Limitation Ast 
. that “Where, after the institution of a. suit, 
a new plaintiff or defendant is substituted a 
or added, the suit shall, as regards him, be 
deemed to have been instituted when he was 
so mads a party.” Itis quite clear on the 
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wording of the section that when a wrong 
plaintiff sues and the right plaintiff is after- 
wards eubstituted, the suit must be regarded: 
a8.instituted when the right plaintiff is sub. 
stituted, Similarly as regards.the 6th de. 

fendant here, if he had been brought in as a 
co-plaintiff, the suit must, by the terms of the 
gestion, have been regarded as instituted, 
so far as he was eonserned, when he 
was made a.party, and would, therefore, 
have been barred as to him. If this be 80, 
the fast that he has been brought on, as*a 
defendant, in eonsequenee of his unwilling- 
ness to join as a plaintiff, does not make the 
case any better. The effeet of the seation 
appears to be that to save the bar of limita- 
tion a properly sonstituted suit must be filed 
witbin the preseribed period. In Meyapba 
Chetty v. Suppramantzan Oketiy (1) Lord 
Parker of Waddington in delivering the 
judgment of the Privy Counsil with referense 
to this sestion as reprodused in a Siraita 
S.ttlements  Ordinasnee observed: “Their 
Lordships are of opinion that sestion 22 son. . 
templates oasen, in.whish the suit is defeative, 
by reason of the person or one of the persona 
in whom the right of anit is vested not 
being before the Opurt. Ssetion 133 of the 
(Straits) Civil Prosedure Code provides 
against the defeat ofa suit on this ground 
a'.d enables the proper party to be added or 
sa2bstitnted. If A is the right person to sue, 
it would elearly be wrong to allow him, for 
the sake of avoiding the Limitation Ordinanee, 
to take advantage of a suit improperly inati- 
tated by B." This is a ease in whieh one 
of the persons, in whom the right of snit has 
been held to be vested, was not before the 
Court, when the suit was: at first instituted, 

and, therefore, by virtue of the sestion it 
must be deemed to have been instituted, 

when he was first brought before the Court, 

in whish oase it is barred. The earlier 
judgment of the Privy Counsel delivered by 
Gord Masnaughten in Peary Mohan Mukerjee 
v. Norendra Nath Mukerji (2) ia in no way 


(1) 35 Ind. Cas. 823; (1918) 1 A. C. 603; 85 L. J 
P.C. 179; 43 I. A. 118; 114 L. T. 1002; 20. C. W. N, 
sis (1918) 1M. W. N. 455; l8,Bom. L. R. 612 


P. €.) 

(2) 6 Ind. Cas. 404; 37 O 228; 14 C. W. N. 261 
7 À. L. J. 125; 7 MK. L. T. A OQ. L. J. 220, 12 
Bom, L. R 267; 20 M. LJ, 17i; 871. A. 27 
(P, C.) 
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ineonsistent. with this ruling. There was in 
that ease no addition or substitation, either of 
plaintiffs or defendants, to bring section 
22 into operation and ‘sonsequently there 
is -no direst ruling, as to the effeet of 
ihe sestion where parties are added or 
substituted, The suit was within time 
‘and was properly brought by the exeeutors 
of a deeensed shkebatt, who had suceseded to 
the offiee under the Will of an ancestor, for 
relief against the debutéar estate and all the 
sutviving deseendants of the ansestor were 
made parties in the first instanee. Subse- 
quently at a date when the suit would have 
been barred, the plaint was amended, by 
adding & prayer that it might be dalot ain: 
ed whish of such deseendanta was the 
shébatt and that the debutiar estate might be 
represented by the person. dealared to be 
entitled to the skebatishtp, Their Lordships 
held that the suit as amended was not barred, 

"inasmush as the amendment directed by 
the High.Qourt did not alter the sharaster 
: of the suit and no new defendant was brought 
on the reeord. The object of the amend- 
ment was to determine judisially whieh of the 
living deseendants of the original testator, 
all of whom were parties ta the suit, was to 
be eonsidered shkebait,” This eertainly sug- 
gests that, if it bad been found nesessary 
to add a fresh defendant after the preseribed 
period, ihe suit would have been barred under 
sestion 22, I am, therefore, unable, with 
great respeet, to assept the view taken in 
Subramania Aiyar v. Subba Naidu (8) and 
followed in Kanda Ponnappa Naicken y, Ven? 
katateshaiyer (4) that this desision of the 
Privy Council is authority for the proposition 
that in a suit by an alleged trustee of a 
temple to resover moneys belonging to a 
temple the real trustee may be substituted for 
the alleged trustee and the suit eontinued, 
notwithstanding that the period of limitation 
had expired at the date of sueh substitution. 


This is, im my opinion, opposed to the pro-. 


visions of seetion 22 and to the deeisions of 
the Privy Couneil in Meyappa Oheily v. 
Suppramanian Ohetty (1) and Feary Mohan 
Mukherjee v. Norendra Nath Mukerji (2). 


e 

pul 21 Ind. Cas. 421; 25 M. L, J, 452; 14 M, L. 
T. 4 

(ay. 50 Ind, Cas. 363, 9 L. W, 877, (1919) M. W. 
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We must, therefore, modify the dèsree of the 
lower Court by holding the ‘suit barred, as 
regards the immoveable properties in the 
possession of the lat defendant, Certain. im- 
moveable properties whieh the testator had 
inherited but had not redueed into possession 
at the time of his death are also the subjeet 
of the suit, As regards these, the suit is 
only for a deelaration and is barred under 
Artiele 120, 


. The only other question for desision 

relates to the eonstruetion of the Will. Para- 
graph 10 direets that the balance left after 
making sertain payments shall be asoumulated 
to form a ‘fund’ and paragraphs Nos. 11 and 
12 provide that when the balanee amounts 
to Rs. 10,000, it is to be utilised for sertain 
purposes aud that any balanse that may ba 
left i is to be added to the ‘fund.’ The word 
‘furid’ is used in both sases in the original in . 
Tamil and it is perfestly olear that the 
intention of the testator was that the balanae 
left over, after the expenditure provided for 
in paragraph No. 11, was to be added to the 
fund already mentioned, The appellant’s eon- 
tention, that there was an intestasy as to 
this balanse, must be overruled. In the 
result the appeal must be allowed as regarda 
all the immoveable properties in the plaint 
sehedule but otherwise dismissed. 


Parties to pay and reseive proportionate 
coats. 


Ramysam, J.—I sonour with my Lord's 
judgment, just delivered. The only other: 
point argued by the appellant, cts, that 
Exhibit A does not operate as a devise of 
sush of the immoveable properties as were 
aequiréd by the testator after its exeeution, 
need not be desided, in view of our desision. 
on the question of limitation. I may, how- 
over, express my opinion on it, The worda- 
‘my landed property’ in paragraph 8 are 
Buffisient to eover all the immoveable proper. ' 
ties belongiug to the testator at his death. 
The words “aneh properties a8 might have: 
been omitted by mistake" (there is a mis. 
translation in the printed papers—the words 
‘by mistake’ being omitted) refer to proper-: 
ties other than immoveable properties 
‘snd eannot be used to sut down the plain 
signifieanee of the words "my landed prop- 
erty on ‘the date of the testator's denth.", 
The decision in” Kunthalammal v. ` Suryapra-: 
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kasaroya  Mudalíar (5) does not, therefore, 
apply. 
No order is nesessary on the memo, of 
objections. 
M, Q. P, | 
Appeal allowed. 


a 31 Ind, Cas, 494; 38 M, 1098; 29 M. L, J. 


ALLAHABAD HIGH COURT, 
Friest APPEAL FROM ORDER No. 185 or 1920, 
April 13, 1921. 

Present :— Mr. Justiee Walsh and Mr, Justice 
Ry ves. 

GUMAN SINGH—Dzrsxpant— 
APPELLANT 
VETEUS 
RAGHUNATH SINGH -—PrLArNTIFR — 


RESPOK DENT. 
Appeal— Jurisdiction —Objection taken in appeal— 
Appellate Court, duty of. 


Where an objection is taken to the jurisdiction 
of a Court of first instance, the Appellate Court 
should hear the appeal on all the issues decided by 
the lower Court and having decided the question 


of the valuation, if it comes to the conclusion that 


the suit was under-valued, and .is really in value 
beyond the jurisdiction of the Trial Court, it must 
go onto decide whether such under-valuation has 
prejudicially affected the disposal of the suit and 
of the appeal on the merits, and if. it agrees with 
the findings of the Trial Court on the remaining 
issues which the Trial Court was quite right to 
‘ decide, the Appellate Court must decide whether the 
disposal of the suit has been perjudicially affected. 

First appeal from an order of the Distriot 
Judge of Mainpuri. ; 

Mr, Paleshwart Prasad, for the Appellant. 

' Mr. Bri; Nath Vyas, for the Respondent, 

JUDGMENT,—The Court below has 
wholly misconeeived its funetion in this oase, 
and we really must ask Judges to be more 
painstaking and elear their minds as to their 
duty before they plange into some order whieh 
they would not otherwise make. The posi. 


tion in this ease is governed by the provisions. 


of sestion 1! of Ast VII of 1837, the Suifs 
Valuation Aot, That provides for the case 
of a plea of under valuation and it lays down, 
where an objeotion is taken to the jurisdistion 
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of a Court of first instance in appeal, what the 
Appellata Court is to do. Sub-sestion 2 
deals with the ease of an objection taken in 
the Oourt of first instanoe (whieh it has in 
this oase), bat the Appellate Court is not 
satisfied as to both the matters mentioned in 
elause (b) of sub-section 1—both the matters 
there referred to are when applied to the 
faats of this case :— 
(1) That the suit was under-valued, 

. (2) That under-valuation had prejudieially 
alfested the disposal of the suit, The ‘Ap- 
pellate Court shall then dispose of the appeal 
as if there had been no defest of. jurisdistion 


in the first Court, That provision establishes 


three things :.— 

(1) That the first Court may and probably 
ought in any event to go on to dispose of the 
remaining issues in the suit, otherwise it is 
diffieult to see how the. Appellate Court aan 
say that the error in valuation has’ not pre- 
judisially affeeted the disposal of the guit. 

(2) The Appellate Court must deoide for 
itself whether there wasor was not an under. 
valuation. 

: (3) It must decide for itself whether the 
under.valuation has prejudicially affected the 
disposal of the suit. 

In the judgment before us the lower Ap- 
pellate Court is wrong in aorrecting the first 
Court and is further wrong regarding ita 
own duty in the matter. The order must be 
set aside and remanded to the lower Ap. 
pellate Court to hear the appeal on all the 
issues desided by the Munsif and having 


“desided the question of the valuation, if it 


comes to the conelusign that the suit was 
under-valued, and is really in value beyond 
the jurisdietion of the Tria] Court, it must 
go on to decide whether sueh under-valustion 
has prejudieially affeated the disposal of the 
suit and of the appeal on the merits, and if 
he agrees with the findings of the Munsif on 
the remaining issues whieh the Munsif waa 
quite right to deside, he must deeide whether 
the disposal of the suit has been prejudisially 
affected. The appellant will pay the sosta 
of the appeal. 


Case remanded, 
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LAHORE HIGH COURT. 
Seconp Civin Arrman No. 245 or 19.7, 
April 8, 1921. 
Present: — Mr. Justies Laslie-Jones and 
Mr. Justise Wilberforae, 
NATHU MAL AND, ANOTHER —PCGALNTIFF j— 
APPELLANTS 
vortus 
GANGA RAM AND ANOTHRR—DRFZNDANTS — 
RESPONDENTS: 
Contract Act (IX: of 1872), 8. 23—Ciwil Procedure 
Code (Act V of 1908), s.64—Haecution of decree— 


Attachment—Transfer of attached property, validity of 
—-Contract, whether can be enforced, 


Under section 64 of the Civil Procedure Code a 
private transfer. of property under attachment is 
not absolutely void, but is void only as against 
claims enforceable under the attachment. [p 108, col, 
2. 

Saree mortgaged certain property, which 
had been attached in execution of a decree against 
the :defendants, to the plaintiffs and the deed. of 
mortgage contained an-indemnity olause in case of 
loss. The property was subseqnently. sold in exe- 
cution of a decree against the defendants. Plaint- 
iffs aria oa sued to enforce the indemnity 
claus 

Hold, that as between the plaintiffs and defend. 
ants the mortgage was perfeotly lawful and that 
the plaintiffs’ claim must, therefore, succeed. | p. 108, 
cot. 2.] 

- Besond appeal from aœ deeree of the Dis. 
trist Judge, Jullundur, -dated the 23rd Osto- 
ber 1916, affieming that of the Subordinate 
Judge, First Class, Jullundur, dated the 25th 


Mareh 1916. 


‘Bakhshi Tek Ohand, for the Appellants. 

Mr. Manohar. Lal, for the R:1pondente., 

JUDGMENT.—Plaintiffa had a deoree for 
Rs. 3,336 obtained on the 13th July 1912 
against tho defendanf:, In exseution they 
attaehed a shop and tx» havelis, 1-3rd share 


of four houses, mortgagee rights in land ani 


proprietary rights in land. 

Luddan and others also obtained a deeree 
against the same defendants on the 2tst 
Deeember . 1909 and after plaintiffs! apoli. 
ation. for attashment they applied under 
geation 73, Civil Prosedure Oude, on ligh 
June 1918, for a pro-rata share, On the 
23rd June 1914 the defendants mortgaged a 
shop, whish was attashed, and tha proprietary 
land, whish was also attashed, to the plaint. 
iffa for Rs. 3,300, The deed provided an 
indemnity elause in ease of joss, Luddan 
and others objested suesessfully to this 
mortgage and the attiaehed property was 
sold in execution of their doeree, Plaintiffs 
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brought a suit to sət aside the orders 
passed by the exeouting Court, but this was 
diamissed. They have.now sued for R3.3,300; 
under the terms of their mortgage. deed. 
This elaim has been redagad on. 'appeàl to 
Rs. 83, 100 

The lower Appellate Court has held that 
owing to the provisions of seation 64, Civil 
Prosedure Code, making a private trausfer 
void against rival creditors the mortgage 
eontract was uijlawful under the provisions 
Ot ssotion 23 of the Contrast Aot. Plaint- 
ifs’ suit war, therefore, dismissed. Against 
this desision plaintiffs hava preferrad ü 


'8esond appeal, and we have heard it argued 


by Mr. Tek Chand. 

The desision of the lower Appellate Court 
is obviously based upon.a misunderstanding 
of the law. In the first plaes, in private 
transfor under sestian 64, Civil Prosédure 
Ovde, i3 not absolutely void, but void only as 
ag inst elaims enforesabls SEM the .attash- 
meat. Se Malla’s Civil Pcossdura Coda, 
pige 173. The defaniants annot invóka 
the provisions of this seation.  Mhreovar, as 
we hava mentioned, Luldan eis, applied, 


-merely under sestion 73 for ratsable distri- 


' bution. 


6 


Their olaim under -this sestion 
would only arise if and when there were 
assets-in the hands of the Court. ` Annamalat 
Ohetttar v. Palamalat Pillai (1) and Rangi 
Ram v. Gangu (2) are algar . authorities .on 
this ,point,. The mortgage .wa3 .ocartainly 


_in-no way void or unlawful as between plaint. 


ifa and, defendarts. 

The. lower Appellate Court has.referred, to 
irrelevant decisions ia tbe aonrso. ofits jad. 
ment. In:Batkhan Yingh.v Har Prasal (3) 
the sals whieh was crallanged was against-the 
provisions of N.-W.P. Rant Ast, and wa, thara», 
fors, against tha provisions Sflaw, This bas 
nə aoplisatioa to the presant 0919, whara the l 
mortgage to tha plaintiffs was not. against the 
positive provisions of the law.  Hemanias 
Ramrakhtomal v. Ohsllaram -Daloomal (4) 
and the other authorities adyerted to but not 
sonsiderad in detail by the Distrisi .Jadge 
have no application to this case. Ws. eon. 
sider that there is no doubt on -the legal 

(1) 43 Ind Cas. 689; 41 M. 235; 22 M. L. T. 43! ; 
33M. L J. 707 abp, Tl4 (1917) M. W. N. 882; T 
L. W. 298 (F. B9). . 

12) 49 Ind. Cas. 134; 5 P. R. 1919 

(3) 19 A. 36; A.W N, (1896) 185,9 Ind Dec. 


(N. 8.) 28, 
(4) 15 Ind. Oas. 836; 5 S. L. R. 207 
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point involved, and accepting the appeal give 
the plaintiffs a desres with costs in all Courts. 
We should mention that under the original 
desree which resulted in the attashment and 
the subsequent mortgage, Piare Lal defendant 
was not personally liable, The defendants 
were sued as members of the joint Hindu 
family and thd desision was then oorrest. 
He has now attained majority and the pre. 
sent deareé is, therefore, against him and the 

other defendant personally. 
Appeal decreed, 





OALOUTTA HIGH COURT, 
ÁPPEAL FROM ÁPPELLATE Dxoser No. 530 
or 1920. 

June 21, 1921, 
Present : —Sir N, R. Chatterjea, Kr., and 
< Mr. Justieo Pearson. 
JYOTI PROSAD CHATTERJEE— 
DEFENDANT — APPELLANT 
1 6rsus 
DASARATH GHOSH-—-PLAINTIFE—- 


RESPONDENT. 

Landlord and tenant—Son inheriting land from 
father— New tenancy, whether created—Rent not changed 
for long time—- Tenancy, whether permanent —Principal 
and agent—Mukhtar-am, acts of, whether binding on 
principal. : 


The fact of a son inheriting a tenancy from his 


father and paying rent to the landlord has not the, 


effect of creating a new tenancy, even though the 
son inherited after the passing of the Transfer of 
Property Act [p. 110, col. 2.] 

. The mere fact that the am-mukhtar of a person 
gives another an assurance that a purchase of 
property by him would not be objected‘to, would 
not estop the mukhtgr’s principal and those claim- 
ing under him from disputing the title of the 
purchaser. [p. 110, col, 2.] 

The mere fact that the rent of a tenancy has not 
béen changed for a long time does not show that the 
tenancy is a permanent one. [p. 111, col. 1.] 

Appeal against a- deeree of the Subordi- 
nate Judge, Nadia, dated the z7th of No. 
vember 1219, -affirming that of the Munsif, 
First Court at Krishnagar, datad. the 30th 
April 1917, 

FAOCTS appear-from the judgment. 

Babu Detendra Nath Bagchi (with Bim 
Babu Mohini 
the Appellant.—The defendant is the appel- 
ant. The appeal arises out of a snit for 
yieotment from one cottah-of homestead land 
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within the Munisipality of Krishnagar. -Th 
defendant purchased the plot from one Gokul, 
who was enjoying the same for about half 
a sentury. Plaintifi’s ease is that the holding 
is heritable and transferable. Tbe superior 
landlord gave her sonsent through her son. 
The plaintiff is, therefore, estopped from ques: 
tioning the transfer, My first point is that 
upon the admitted faeta of the oase it ought to 
have been held that Gokul’s tenanoy waa 
permanent and heritable, as its origin «waa 
and it had been held at 
a uniform raté of rent for 50 years and 
used for residential purposes. Rofers 
to Mohoram Sheikh Ohaprast: v. Telam- 
uddin Khan (1) and Shorosht Oharan Ghose 
v. Bhagloo Sah (2). My seeond point iathat 
assuming Gokni’s father's teraney was a 
yearly tenaney existing from before the 
Transfer of Property Aot, in view of Gokul’s 
being reeognised by the landlord it should 
have been held that there: was fresh 
tenancy and that it was heritable. Refers 
to Ananda Mohan Saha .v. Gobinda 
Ohandra Ray (3). Having regard. to the evi- 
dense relied on by the Courts below it ought 
to have been held that the assurance given 
by the superior landlord's son -estopped the 
plaintiff from questioning my purohase. 
Refers to Doya Ohand Shaha v. Anuid 
Ohunder Sen (4). Itis a ese of fraud on 
the part of the -superior Jandlord and ber-son. 
Babu Brojo Lal Ohakasbutiy- (with him Babu 
Baranasibast Mukher.ee), for the. Respondents, 
— On the death cf the father tbe son eonti- 
pued in the holding. There was no sugges- 
tion of a fresh ({endney being ereated. J 
cannot dispute that the holding is heritable. 
It bas been held tbat the holding of a non- 
transferable caenparoy rzcé inl eritable if it is 
property. Refers to Midnapore Zemindsri 
Oompany Limited v, Hrichelesh Ghesh (5). 
Therefore, conew tenanoy bas been oréated. If 
the holding is non-transferable inits ineeption, 
it conticuss -to all along. As regards the 
question of estoppel, I do not think it arites 


— (1) 18/Ind, Cas-606; 16 0. W. N. 597; 1E C. L. J. 
220 . 


- (2) 57 Ind: C&s.:877; 52 Ci L, J. 85. 
(8) 88 Ind. Cas. 665; 20 0. W. N. 322 at Pp. 323, 
25. 


(4) 140. £82; 7 Ind. Dec. (x. s.) £53. 
' (5) 25 Ind. Cas. 562; 19 C. D. J: £O5a6 p. £09, 41 
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upon the findings of faot, The .case in 
Mohoram Sheikh Ohaprast v. "Lelamuddin 
Khan (1) has no application to this oase. 
Refers to Madhu Sudan Sen v. Kamini 
Kanta Sen (6). Before the passing of the 


Transfer of Property Ast the tenancies of 


homstead lands were not transferable exsept 
by eustom, The mere fact that rent has not 
been enhaneed for a long time or there has 
been long possession eould not make the 
tengney transferable. Refers to Manmaiha 
Nath Mitter v. Anath Bandhu Pal.(7), Jaga- 
bandhu Saka v. Magnamoyt Dassi (8), 
Sulin Mohon Banerjee v. Raj Krishna Ghosh 
(9), Ananda Mohan Saha `v, Gobinda 
Chandra Ray (8), Ambica Prasad Singh v. 
Baldeo Lal (10). 
Babu JDebendra 
brief. 
JUDGMENT.—This appeal arises out of 
a suit for recovery of khas possession of one 
cotta of homestead land from the defendant, | 
The defendant purehased the land from one 
Gokul, who held it as a tenant under one Matan- 
gini, The plaintiff obtained a permanent 
lease from Matangini wh» had a mokarart 
interest in the land under the proprietor 
and, as stated above, he. brought this suit 
for khas possession on the ground that Gokul 
held that land merely as a tenant-at will and 
had no’ transferable right. 
"^ "The defenee was that Gokul had a perma- 
nent and transferable right in the land end 
that the plaintiff was estopped from question- 
ing the right of the defendant. 
Both the Courts below have soneurred in 
deoereeing the suit. ° . 
Three sontentions have been raised before 
us on behalf of the appellant, The first is 
that upon the facts fonnd by the Court of 


Nath Bagchi replied in 


first instanoe and those admitted, the Oourt ` 


of appeal below ought to have drawn the 
inference that Gokul, and before him his 
father, had a permanent and transferable 
interest in theland. Secondly, that even if 
Gokul’s father had not sueh a right, there 


(6) 32 C. 1023; 9C. W. N. 895. 


i (7) 50 Ind. Cas. 222; 28 C. W, N, 201 at, pp. 218, | 
2 


“a sa Ind. Cas, 884;22 O. W. N. 89 at p. 94; 24 
O. L. J. 868; 44 O. 555. , < 
0. D) 80 Ind. Cas, 826; 26 O. W. N. 420 at p, 428; 


‘LJ. 193. 
eer 36 Ind. Cas. 126; 20 O. W, N. 1118; 1P, Li. 


J. 268, 2 P. Le W, 417, | 
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was a ereation of a fresh tenaney in favour 
of Gokul after the death of his father, The 
third sontention is that the plaintiff is equit- 
ably stopped from raising any objeation to 
the title of the defendant, 

The second eontention may beshortly dis- 
posed of. It was not the oase of either party 
that there was creation of any fresh tenansy 
after the death of Gokul’s father, Gokul'sfather 
held the land and on his death, the son in- 
herited the property and held it on payment. 
of rent to the landlord; and although this 
took plass after the passing of the Transfer 
of Property Ast, it sannot be said that there 
was oreation of any new tenansy, i 

Then as regards the question of estoppel, 
it is urged that the defendant asted bona fide 
in purchasing the property from Goakal as 
he took the sonsent of Matangini’s son and 
also that of Matangini before purshasing the 
property. There is no doubt that Matangini’s 
son told the defendant that he had no objee- 
tion to his purshasing the property, The 
learned Pleader for the appellant relies upon 
the fast that dakhslas used to ba granted by 
Matangini'a son as her am.mukíear and that 
Matangini from whom the plaintiff olaima 
title to the property must, therefore, be taken 
to have held out -her son as her agent and, 
in these óireumsíanees, it is sontended that 
any aBsurance given by the son to the defend- 
ant that no objestion would be taken if he 
purshased the property from Gokul preeluded 
Matangini and persons elaiming under her 
But 
it is found that the defendant was not misled 
by the fast that in granting dakhtlas the son’ 
dessribed himself as am-mukfear on behalf of 
the lady, as it is adinitted that the defendant 
attempted to have the songent of the lady 
herself to the transfer. [tis said that it 
was by way of abundant caution that he 
did so, But it sannot be said in these eiroum- 
stanees that the defendant was misled by 
any representation made on the part of the 
lady; and having regard to the faots found 
by the Courts below, we are unable to hold 
that the plaintiff ia estopped, 

We think, however, that the first question 
has not been properly oonsidered by thé 
Conrt of Appeal below. It is pointed out by 
the learned Pleader for the appellant that the 
Court of first instanse finds that the origin 
of -the tenaney was not known, that the 
tenaney has been held for nearly half a sens 


~ 
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tury and at a rent whieh has never been 
varied, that it has dessended from father to 
son and that it was granted for residential 
purposes, lt is sontended that on these facts 
the Court below ought to have drawn the 
inferenee that the tenansy is a permanent 
and transferable one, In supportof his son» 
tention, the learned Pleader for the appellant 
has relied upon-the gases of Mohoram Shetkh 
Ohaprasi v. Telamuddin Khan (1), Shorosht 
Charan Ghose v, Bhagloo Sah (2), Jagabandhu 
Saha v. Magnamoyz Dassi (8), Manmatha 
Nath Mitter v. Anath Bandhu Pal (7), Ananda 
Mohan Saha v. Gobinda Ohandra Ray (3) and 
ot Mohon Banerjee v. Raj Krishna Ghosh 
9). 

Of course, the mere fast that the rent bas 
not been ehanged fora long time does not 
show that the tenansy was & permanent one. 
But the learned Subordinate Judge did 


not fully consider the question whether. 


all the fasts provad and admitted in the ease 
give rise to an inferense of the tenancy 
being a permanent one. He referred to some 
of the matters proved in the ease on the 
point, then took up the question whether 
there was a fresh tenansy after the death 
‘of Gokul’s father and then dealt with the 
"question of estoppel. The question arising in 
'eonneetion with the first point, therefore, has 
not been properly dealt with by the Court of 
‘Appeal below. 

We think, therefore, that the oase should be 
sent bask to the lower Appellate Court. It 
will be for that Court to consider whether 
‘having regard to all the eireumstanees of the 
ease, any inference ean be drawn that the 
-tenanoy was a permanent and transferable 
one,and then dispose of the oase asoording 
to law. L 


Costs will abide ille result. 


Case. seni back, 
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PATNA HIGH COURT. 
AppEsL FROM APPELLATE Decree No, 672 
or 1919, 


July 28, 1921. 
Present :—Mr, Juatise Coutts and 
Mr. Justice Macpherson. 
Musammat BIBI SAIRA-—PruAINTIEF 
— APPELLANT 
versus l 
BIBI SALIMAN AND OTHERS—DEFENDANTS 


— RESPONDENTS, 
Transfer of Property Act (1V of 1882), .s. 53—~ 
Fraudulent transfer—Burden of proof—Consideration 
—Benanii transaction. 


A transfer in consideration of a debt which is 
&ctually due cannot be regarded as a benamá trans. 
action. [p. 112, col. 2.] 

A transfer for good consideration cannot be keld 
to be a fraudulent transfer within the meaning of 
section 58 of the Transfer of Property Act, although 
it amounts to preferring one creditor to another, 
[p. 112, col, 1.] 

Where a claim is rejected in execution proceed. 
ings and the unsuccessful claimant brings a suit to 
establish’ his title, the onus lies in the first instance 
upon him, but this onus is discharged as soon as 
he establishes that the transfer under which he 
claims is for good consideration. In such a case 
the onus is on the defendants to establish fraudu. 
lent intention. [p. 112, col. 2.] 


Appeal against adeoision of the Distrist 
Judge, Muzafferpur, 

Messrs. P. O, Manuk and Mohammad Hasan 
Jan, for the Appellant. 

Messrs. Kulwant Sahay and Mohammad 
Tahir, for the Respondents, 


e JUDGMENT. 

Courts, J.— This appeal arises out of a 
suit brought by one Mustmmat Bibi Saira for 
deelaration of her title to 5-annas 17-gandag 
share in Mouza Jalalpore on the basis of twa 
batmukassa deeds exeauted by her husband, 
Zafar Hussain, in lieu of dower and of a deed 
of gift executed by her husband's grand. 
mother. The fasts of the ease are not dis- 
puted and are shortly as follows:—Zafar 
Hussain and his two sisters exeouted a, 
mortgage-deed in favour of defendant No. 1 
in 1901, The defendant-mortgages in 1912 
sued on the bond. One of the sisters died 
in June 1913 and on the 26th of that month 
the Court ordered Bibi: Dargahan, Zafar 
-Hussain and the other sister to be substitut. 
ed, On the same date, viz, the:26th June, 
the first batmukassa deed was exeauted by 
Zafar Hussain, By it he sonyeyed to his 
wife in lien of dower the share he inherited 
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from his deceased sister, On the .14th July 
Bibi Dargahan executed the deed of gift and 
on the 13th Augustthe mortgagee obtained 
a money deoree for. Rs, 3,000. Zafar 
Hussain's other sister died on tbe-12th Osto. 
ber and on the 26th Ostober Zafar Hussain 
exeonted the ssoond baémukassa, by whioh he 
sonveyed to his wife in lieu of dower the 
share of the sister who died on the 12th of 
Oatober. In 1914 the mortgagee defendant 
No. 1 applied for exesution of his dearee 
‘and in: the sdurse of these proseedings 16. 
“annas shàre of Movza Jélalpere was attached. 
Musammot Bibi Baira, on the strength of’ her 
baimukassas and deed of gift, made a slaim 
in respeot of b annas 17 gandas of the Mouza. 
The claim was dismissed and the deeree- 
holder. mortgagee (defendant No. 1) purehas- 
ed the Mouza. The plaintiff brought the 
present suit for a declaration of her title on 
the basis.of the deed of gift and the two 
baimukassa deeds: The suit was dismissed 
in the Court of first instanee and the deeree 
‘cof that Court was upheld on appeal to the 
Distriot Judge, who found that the deeds 
were-merely eolóürable tránsastions and that 
the plaintiff had never. been in possession of 
the property. The plaintiff has again appealed 
to this Court. l 

[ will soncidér first tbe baimukassa deeds. 
The sontention of Mr. Manuk. for the appel. 
lant ia that on the-findings-of faot whioh have 
been srrived at by the learned Distriot Judge, 
he is entitled to sueaeed. The learred Dis- 
triot Judge has. found that the sonsideratioy 
for the batmukassa deeds is a deferred dower 
debt of Re. 4:,000, and that this debt isa 
good sonsideration. This being so, it is 
argued that sestion 53 of the Transfer of 
Property Ast applies to the onse and that 
as the defendant has not established a 
fraudulent intention, the plaintiff is entitled 
to. eneseed, On the otber- hand, it is con 
‘tended for the defendants respondents that 
there was in fact no transfer atalland that 
.eonseguently sestion 53 of the Transfer of 
Property Aet does not apply. Farther it, is 
eouterded that even if:it does apply, a fraudu- 
lent intention has been established. 

The learned District Judge bas said that 
the:deads are.merely. eolóurable transaetions. 
‘What he-means. by this is not quite. clear, 
but-.if hex means that the: trangastions are 
not: transfers*at all, he ‘is olearly in error 
.beeause'he bes found that the sonsideration 
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is a dower debt, that it was a debt due at the 
time when the doeuments were executed and 
that the eonsideration is- good. In these 
sireumstanses the utmost that might be 
sontended is that the transfers were morely 
benam: transastions. If this be sontended, 
however, the oase somes within the saope cf 
the desision in Mina Kumari Bibi v., Razı 
Bijoy Singh Düdhuria (1), where their Lord. 
Ships of the Privy Couneil pointed ont that 
a.aomplete answer to a eontention of benam: 
in & oase similar to the. present sase was that 
the debt. was due. The transaction, therefore, 
was not a bename one, = 
There remains then only the question of 
whether the transfer was with a fraudulent 
intention and in this eonnestion we must 
firat consider the question of onus. The ques- 
tion of onus in another sase brought by 
Musammot Bibi Saira against another deeree- 
holder in respect of the first of these ‘barmu 
kassa-deeds has already been sonsidered in 
this Court and the ease is reported is Bibi 
Sairak v. Musammat Golab kuar (2). In that 
easó, following the deaisions of the Caleutta 
High Court, it was held that where there has 
been a olaim whieh has been rejested in exe. 
eution proseedings the onus lios in the. first 
instanee'on the plaintiff, and it is eonseded by 
Mr. : Manuk that thia is the sorrect view 
of the law. He contends, however, ou the 
authority of Mina Kumari Bibi v. Raja Bijoy 
Singh Dudhuria (1), that the onus iè. dia 
charged as soon 83 he establishes- that -the 
transfer. is for good sonsideration; sand 


-ag authority for his sontention he refers to 


Min) humari Bibi v. Raja Bijoy Singh 
Dudhista (1), where their Lordships asid: 
And even if the ease for the deoree-holder 
be treated as raising tbe efurther plea of a 
fraudulent transfer, this same admiasion 
operates strongly in the plaintiff’s favour." 
The onus then in tbe present ease is on the 
defendant to' establish a fraudulent intention, 
and it is soontended for the respondents 
that this has been established, Now, the 
seireumstanees and the fasts on whieh the 
learned District Judge has relied for estab. 
lishing fraudulent intention are that Zafar 


(1) 40 Ind Cas, 242; 21 0. W. N. 685; 1P, L.W; 
%25; 5 L, W, 711 32 M. L. J. 426; 21 M. L. T, 344, 
15 A, L. J. 382; 26 O. L, J. 508; 19 Bom, L, R. 424 
(1917) M. W. N. 478, 44 0. 662; 44 I A. 72 


(P. 0.). 
(2) 58 Ind. Ogs. 892; (1919) Pat 409. 
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Hussain was heavily in debt at the time of 
the exesution of the bavmukassa deeds, that 
he held no property with the exeeption of 
some wakf property, that in the sourse of 
the mortgage suit soon after the desres had 
been passed, he exeeuted thesed eeds sonvey- 
ing various valuable properties to his wife, 
and finally that the plaintiff never held 
possession of the properties, It is true that 
Zafar Hussain was heavily in debt, that he 
held no property in his own name and that he 
transferred these properties during the mort. 
gage suit or soon after the deeree, and this 
being so, there is little doubt that by so 
doing he intended to defeat the slaims of 
defendant No. 1 and possibly other sreditors. 
But the transfer to his wife was for good 
sonsideration, I6 was a transfer whieh he 
was  perfeetly entitled to make and it 
amounted to nothing more than preferring 
one ereditor to another, On these grounds, 
therefore, it is impossible to find a fraudu- 
lent intention within the meaning of the 
seotion, The only finding of the learned 
Disirist Judge whieh would, in any way, 
show fraudulent intention is that the plaint. 
iff was never in possession. But if we 
examine thie, it really. does not affeot the 
ease, Possession of the property sould only 
be by eollestion of rent. It has been found 
that the solleetion of rent was done by the 
plaintiff's husband, Zafar Hussain. Now the 
plaintiff is a purdanashin woman who could 
not possibly eolleet rents herself, and the 
oireumstanee that her husband has sollested 
the rents is as consistent with the view that 
he was eollesting rents on behalf of his wife 
as that he was eolleeting rents on his own 
behalf, There is nothing then in the finding 
of the Distriet Judge whish would indicate a 
fraudulent intention. e 


During the argument in the ease we have 
several times been referred to the decision 
in the ease of Bibi Sarah v. Musammat Golab 
Kuar (2), wherein an exaoetly.similar suit to 
the present one the plaintiff was unsuseesa-. 
ful and we have been asked by the learned 
Vakil for the respondents to follow that 
deeision. On examining that oase, however, 
I find that it was argued on the basis that 
the baimukassa deed was not in fast a trans? 
fer at all, The question whether it was s. 
transfer or not was notapparently urged 
and eonsequently the desision in Mina Kumari 
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Bibi v. Raja Bijoy Singh Dudhuria (1) was 
not considered, 

So far then as the batmukassa deeds are 
eonserned, the plaintiff is, in my opinion, 
entitled to succeed. 

There remains the quesMon of the deed of 
gift. The deed of giftstands on an entirely 
different footing to the bacmukassa deeds. It 
was exesuted by Musamma Bibi Dargahan 
shortly before the deeree was passed against 
her, there was no sonsideration and posses- 
sion did not pass. In therg ocireumstanets 
the ouns was heavily on the plaintiff and I 
aesept the decision of the. learned Distriat 
Judge that the plaintiff is not entitled to 
susseed in so far as the property mentioned in 
this document is sonserned. 

I would aesordingly modify the deoree of 
the Distrist Judge to the extent indieated 
in this judgment with sosts proportionate fo 
the sussess of the appellant. 

MACPHERSON, J.—{ agree, So far as the 
deed of gift exeeuted by Musammat Bibi 
i. argaban is concerned, I do so without hesi- 
tation. The question as to the baimukassa 
-deeda exesuted by Zafar Hussain in favour 
of his wife, the plaintiff-appellant, is, how- 
eves, one of more diffoulty, But upon eon- 
sideration it does appear to be soneluded 
by the findings of fast of the Distriet Judge, 
whieh in this respeot differ somewhat from 
the findings (by a different Judge) in the | 
oase of Bibi cairah v. Musammat Golab Kuar 
(2), whieh ease, moreover, was desided on 
the question of limitation. Having regard 
o the fasts ascertained in the present oase 
and the desision .of the Pudisial Committee 
in Mina Kumari Bibis case (1) whieh 
was not brought to the notiee- of tho 
Oourt in Bibi Sairah v. Golab Kuar (2), it 
cannot, T apprehend, be held in the present 
onse that ihere was no transfer by the 
baimukassa or that the transfer, however re. 
prehensible, was fraudulent. 

Decree modified. 
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MADRAS HIGH OOURT. 
Civin MisogLLANEOUS PETITION | 
No, 2450 or 1915. 

| . April 11, 1917. - 

Present :—Mr, Justiee Spender and 
Mr. Justige Srinivasa Aiyangar. 
JAGANNADHASAHU or BISSEM- 

J. KATAK-—PrAINTiFE—PETITIONER 

z. tg WU d . versus < 

DEENABANDU RADHO AND OT. rne 
—DkFENDANT8S— RESPONDENTS. 


Jurisdication—Specific performance, ` whether 


cen 
be granted independently, of Specific Rehef Act, 


The jurisdiction of the Courts in India to grant 
‘specific pesformance of a contract exists independ- 
,éntly of the Specific Relief Act. In localities to 
which that Act has not been extended, cases are 
 goverüed by the ordinary rules of justice, equity 
and good conscience, 

Petition, under rule 20 of the Ganjam and 
Vizagapatam Agensy Rules, praying that in 
the circumsteness stated therein. the High 
| ¢Qourt wil be pleased to issue an order 
diresting the Agent to review his order, 
dated the 6th May 1915, in D. Dis. No. £58 
of 1915, on- an appesl preferred against a 
‘deeree of the Court of the Spesial Assist» 
ant Agent, Parvatipur, in Original Suit 
.No. 25 of 1913. : Dc 

Mr, V. Ramesam, for the Appellant. 

Mr. T, Rangachariar, for the Respondents. 

ORDER,—The Agent to the Governor was 
mistaken in assuming that the jurisdiotion of 
‘the Courts in India to grant speeifia per- 
formnase of sontrasts was oreated by the 
passing of the Spesifio Relief Ast and thaf 
it did not exist independently of that Ast 
[Vide Bamtonoo Surah Sircar v. Gour Ohun- 
der Burmah Sircar (1), Shib Kishan Dass vj 
Sheikh Abdul Sab&an Ohowdhury (2), Sitcha- 
Maii Ohetier v. Kamala Nagakkan (3) and 
New Beerbhoom Coal Company v. Bularam 
Mahata (4)]. That Ast; -as deolared in the 
preamble, only purported to define and 
amend the law relating to certain kinds of 
spegifie relief obtainable in civil suits 
instituted in Courts to whieh the Ast was 
made to extend. In loaalities to whieh the 
Act has not been extended, eases have to be 
governed by the ordinary rules of justice, 


(1) 3 W. R. 64, » 
(2) 3 W. R. 108, 
(3) 1 M. H. O. R. 158. 


P, O. J, 145; 3 Suth, P, C. J. 787; 4 Ind, Jur, 318; 2 
Ind, Deo. (x. s.) 1202, 
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equity and good conssiense. This was the 

view taken by the Calentta High Court ina. 
similar suit for spesifie performance of an 

agreement for sale of immoveablé property 

in the Santal Parganahe, one of the Ssheduled 

Distriets to whish the Spesifio Relief Aet 

does not apply, Janardan Mahato v. 

Bhatrab Okandra Mondal (5), and we have no 

doubt that this view is correst. 

We do not think that there is anything 
in the Agensy Rules or otherwise to preelude 
Ageney Courts from giving plaintiffs in suits 
that some before them such reliefs as they 
may be equitably entitled to, 3 

We direot the Agent to revise his order 
acsordingly after recording findings in the 
issues Of fact raised in the first Court. Oosta 
will abide and follow the result, ` 

M, C, P;- 3 

l Reversed and remanded, 

(6) 80 Ind. Cas. 865. 


ALLAHABAD HIGH COURT, 
SxcospD O1vin APPEAL No. 1423 or 1918, 
February 26, 1921. | 
Present:— Mr. Justice Tudball and 
Mr. Justise Rafique, 
TAMBSH WAR PRASAD-—PrEAINTIEF— 
: APPELLART 
y | t6rsus : 
MAHARAJ SINGH AND OTBERS-— 
DRFENDANTS— RESPONDENTS, . 
` Mortgage with possession—Redemption—Duty of 
mortgagee. 


When a person enters ugon "possession.of land ag 


&.mortgagee,he is bound in law, when redemption 


takes place, to return, to the mortgagor or his 
assignees the property which the mortgagor placed 
in his hands. [p. 115, col. 2.) | 
' Seeond appeal from a deeree of the Dis. 
triet Judge, Ázamgarb, dated the lth of 
July 1918. ; | 
Messrs, Harnandan Prasad and Kamla Kant 
Varma, for the Appellant. | 
Mr, Braj Nath Vyas, for the Respondents. 
JUDGMENT,—The fasts of the case out 
$f whieh this appeal: has arisen are as 
follows: - 
Gopsl Narain and Jwala Prasad were the: 
owners of l.anna 7 gandas share in the village 


t 
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and also held sertain sir lands appertaining 
to that share, On the 29th of May 1900 
they gave a usufruetuary mortgage of the 
share to the defendants Nos, 1 to 3, inaluding 
in that mortgage all the str lands appertaining 
to the share. On the same date they exeanted 
a similar mortgage in respeot to plots Nos. 
1370 and 200 in favour of the same persons 
as usufruotuary mortgagees. On the 9th of 
November 1910 they gave & simple mortgage 
of their rights to Musammats Inderdei and 
Shama Kuar. On the 17th of Oatober, 1912 
the plaintiff aned to pre-empt the mortgage of 
the 9th of November; he obtained a desrse 


-and formal possession; be then attempted to 


redeem the two usufrustuary mortages, As 
the defendants respondents would not accept 
payment of the money, he had to bring a suit 
for rédemption and he obtained a desree and 
was formally put into possession, 
defendants respondents did not give up actual 
possession of the str plots in the ease. The 
plaintiff accordingly has brought a suit for 


getuni physieal, possession of these plots. The: 
Court of first instanse has dismissed the enit.. 
The lower Appellate Court has found that the. 


plaintiff had redeemed the uaufruetnary 
mortgages of all thé plots in suit except plot 


- No, 1188, with whioh it said the plaintiff was 


not really eoneerned, The lower Court also 
held that the plaintiff was entitled to be put 
into possession of these plots, but in view of a 
desision reported as Muhammad Ibrahim v. 
Ram Kishun Ras (1) it held that- it must be 
joint possession with the defendants, The 
plaintiff appeals, the defendants file sroas-ob- 
jestions. It is quite elear that the deeision in 
Muhammad Ibrahim v. Raw Kishun Rat (1) 
has nothing whatevar todo with the present 
easo; It is true that the defendants-respond. 
ents are eo sharers in the mahal apart from 
the mortgaged share, It may be quite 
sorrect that after the mortgages of the 29th 
of May 1900 the mortgagors may have 
relinquished any ex. propristary rights they 
had, but that is all beside the ease, The de- 
fendants entered upon possession of these 
lands in their sapacity as mortgagees under 
the mortgages of the 29th of May 1900, 
Those mortgages havebeenredeemed and they 
‘are bound in law to return to the mortgagor 
‘the property whieh the mortgagor plaeed in 


` (1) 16 Ind, Cas, 487; 10 A, Ia J, 96; 
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their hands at the time of the mortgage. The 
defendants Nos. 1 to 3 eannot go behind. 
this  Evenifit had heen Gopal Narain and 
JwalaParsad who had redeemed the mortgage; 
it is obvious that the defgndants would have 
had to give up astual possession of these lands 5 
to those mortgagors, As it is, tbe plaintiff 
had a right of redemption and he has redeem: 
ed and he is entitled to step into the shoes 
of the original mortgagors and to have aetual 
possession of the land. The desree for joint 
possession was, therefore, ineorreat. So far as 
the objestions are sonserned, there is no 
forae in view of the finding of the Court below 
that the plaintiff has redeemed both the mort- . 
gages of the 2vth of May 1900. We, therefore, 
disallow the objestions with eosts. We alow 
the appeal and modify the deeree of the Court 
below. The plaintifi’s slaim will be deereed £5 
íoto except in respest to. plot” No. 1183. The 
plaintif will have his -eosts in all Courts, 
ineluding in this Court fees on the higher 
goale. 

Appeal allowed. 


MADRAS HIGH COURT. 
AÀPPMAL against Ognar No. 243 or 1920, 
Marsh 8, 1921. < 

Present :—Mr. Justieo Spenser 

and Mr. Justice Ramesam, 
BABU PUJARI AND ANOTHER—DEFENDENTS 
— APPELLANTS 
versus 

THUKRA GURIKARA altas 

KANTHU LAKKANNA— 


PraixTIEF-—HESPONDENT, 
Civil Procedure Code (Act V of 1808), s. 9—8Sui& ta 
establish mere right to temple honowrs to which no 
duties attached, whethermaintainable — Gurikar of caste, 


A claim merely to establish the plaintiff's right to 
certain temple honours as the Guri of a caste, 
not heing a claim to establish a right to any offica 
ina temple, is not cognizable by a Civil Court, 
[p. 116, col. 1.] 

Sriman Sadagopa v. Kristna "Tatacharyar, 1 M. H, 
0. R. 301, Kurappa v. Kolanthayan, TM, 91; 7 Ind. 
Jur, 644; 2 Ind. Dec (N. 8.) 048, Sangapa Vs 
Gangapa, 2 B. 476; 2 Ind. Jur, 862; 1 Ind Deo (xw. o.) 
740, Narayan Vithe Parab v. Krishnaji Sadashiv, 10 
B. 283; 5 Ind, Deo. (N. 5.) 543, Tholappala Charly 
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v. Venkat acharlu, 19 M, 62; 5M, L. J. 209; 6 Ind. 
Dec. (N. s.) 748 and Vathiar Venkatachariar v. ' Ponappa 
Ayyengar, 45 Ind, Gas 959; 7 L, W. 614, referred to, 


Appeal against an order of the Oourt of 
the Subordinate Judge, South Kanaro, in 
Appeal Suit No, 45 of 1920, preferred against 
e& desree of the Court of the Distrist Munsif, 
.Mangalore, in Original Suit No, 174 of 1918, 

"Mr. B. Sitaram Row, for the Appellants. 

. Mr. Ramanath Sujir, for the Respondent. 

J UDGMENT.—lIt is slear from the allega- 
tions’ in the plaint that this suit is not for 
the establishment of the plaintjff's right to 
any office in a temple. 


"His eleim in the plaint is for sertain © 


temple honours to be shown to him as first 
Gurikar of a certain caste in a asértain 
villages. It is not alleged that any duties are 
to be performed by him. The aot of worship, 
whieh it is alleged in paragraphs 3 and 4 
of the plaint that the plaintiff and three other 
Gurikars do on the oseasion of the annual 
jaira, aannot be regarded as a duty or 
obligation arising out of an offiee. The fasts 
of this sase are not distinguishable from 
those whieh were the subjeot of the decisions 
in Sriman Badagopa v. Krisina Tatachartyar 
(1), Karuppa v, Iolanthayan (2), Sangapa 
v. Gangapa (3), Narayan Vithe Parab v, 
Krishnajt Sadashiv (4), Tholappala Oharlu 
v. Venkatacharlu (5) abd Vathiar Venkata. 
chariar y, Sonappa Ayyanger (6). 

We agree with the Distriot Muneit that 
the suit as framed is not ‘maintainable in & 
Civil Court. 

We set aside the desree of the Subordinate 
Judge and restore thateof the Distrisot Munsif, 
who~-dismiased the suit with sosts. The 
respondent will bear his own and ape 
pellants’ sosts here and in the lower Appellate 
Court. 

M. 0, P. 

Appeal allowed. 
(1) 1 M. H. C. R. 8361. 
o TM, 9); 7 Ind Jur, 644; 2 Ind. Deo. (x. s.) 
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(3) 2B. 476; 2 Ind. Jur, 862; 1 Ind, Dec. (x. s.) 
r 

0. 
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(4) 10 B. 233; 5 Ind. Deo, (Nw. 8.) 543. 
& 19 M. 62; 6 M. E. J. 209; 6 Ind, Beo. (N. s) 


KO 46 Ind, Cas. 959; 7 E W. 614, t 
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 CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE ORDER 
No. 113 or 1920. 
May 31, 1921. 

Present :—Justise Sir N. R, Chatterjea, Kr. . 
and Mr. Justise Newbould. 
HAZARI GAL —Jupou&NT- DEBEO 
— APPELLANT 
versus 
BAIDYANATH SAHA anv OTHERS— 
Drones. HOLDERS— RESPONDENTS, 

Civil Procedure Code (Act V of 1903), O XXI, r. 6 
Decree, transfer of, for euecution—Application for 
notice to judgment. debtor, made to Court passing decree 
Application, whether “in accordance with .law" or 


“step-in-aid’—Iimitation Act (IX of 1908), Sch. I, 
Art. 182 (5). 


Where under Order KAI, rule 6 of the Civil 
Procedure Code, a certificate is issued by a Court 
which passed the decree transmitting it for exe- 
cution toa Court in another district, notice of an 
application to execute the decree can only be issued 
by the latter Oourt, and an application to the 
Oourt which passed the decree to issue notice to 
the judgment-debtor to show cause againat exe- 
cution cannot be regarded as an application “in 
accordance with law for execution,” or to take some 

"step-in-aid" of execution within the meaning of 
Article 182 (5) of Schedule I tothe Limitation Act, 
lp. 118, col. 1.] 

Appeal, against an order of the District 
Judge, Murshidabad, dated the 24th of 
Jannary 1920, reversing an order of the 
Munsif, Lalbagh, dated the 21st of July 
1919, and remanding the sase to his Court for 
disposal after aonsideration of artain issues, 

FAOTS appear from the judgment. 

Babu Ram Ohandra Mazumdar (with him 
Baba Kshitish Ohandra Neogy), for the 
Appellant.—The judgment debtor is the 
appellant.- Theappeal arises out of eertain - 


execution proseedings. The deoree holder 
obtained an instalment sdesree in. the | 
Munsit/a Court at Rampurhat on 14th 


February 1207. The first instalment not . 
having been paid in time, thedaeree besame 
due assording to the terms of the desree. On 
4th November 1910 they applied for transfer 
of the dearee to the Lalbagh Court for éxesu- 
tion. On 25th Mareh 1911 the desree was 
transferred with the certificate under Order : 
XXI, rule 6, Civil Procedure Code, On 7th : 
January 1914 they applied for sxeeution in . 
the Lalbagh Court. My contention is that 
that petition is barred inasmuch as it 
was made more than three years after 
the spplisation for the transfer of the 
decree to Lalbagh, The lower Appellate 
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Court held that by reason of there haying 
been notice issued by the Rampurbat Court 
on the deeree-holder's applieation, dated 
24th January 1911, limitation was saved 
as it was a step-in-aid of exesution. [ 
submit under the new Code of 1908 it is 
the Executing Court whois to issue notices 
under Order XXI, rule 22. Refers to 
Ohutterput Singh v. Sait Sumart Mal (1), The 
application of 24th January 1911 eannot be 
taken to be a atep-in aid of execution. 

Babu Sachindra Prosad Ghosh, for Babu 
Jatindra Lal Banerjee, for the Respond. 
ents.— My submission is that the notiee to 
show sause why the deeree shonld not ba 
transferred for execution to Lalbagb, upon 
the appliestion for transfer of the deoree 
on 24th January 1911, was suffieient and it 
was & step in aid of exesution. Owing pro. 
bably to shortage of printed forms in aeeord- 
anas with the new Code, the notiees were 
issued under seations 282 and 243 of the old 
Code. The ease of Ohutterput Singh v. Sait 
Sumari Mal (1) is distinguishable, The 
order of the lower Appellate Court; being 
equitable, ought not to be set aside, 

Babu Ram Ohandra Mazumdar, i in reply.— 
I would ask for a remand for the determina. 
tion of other questions whish have not been 
desided by the lower Appellate Court. 

JUDGMENT.— The question involved in 
this appeal is whether the applieation for 
exesution of the desree is barred by limita- 
tion. 

It appears thab the respondents obtained 
an instalment deeree in the Court of. the 
Munsif of Rampurhat on the 14th February 
1907, The desree provided that on default 
in payment of any one instalment, the whole 
of the amoant remaining unpaid would be 
due, There was default in payment in the 
very first instalment (payable in Assin 1314). 
The desretal amount, therefore, besame due in 
Kartiek 1314 (November 1907), 

On the 4th November 1910, an applieation 
was made to the Rampnrhat Court for 
transfer of the deeree to the Court of Munsif 
at Lalbagh for exesution. A  notiee was 
issued to the judgment-debtor, which was 
returned unserved, A fresh notiso was 
issued with the same result. The” deeree- 
holders then applied ou the 24th January 


(1) 36 Ind, Cas. 60?; 20 0, W. N. 889; 43 0. 908; 28 
C, L, J. 645, : 
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1911 for issue of another notioe, and thig 
time it was served on the 17th February 1911, 
The aertifisate required under Order XXI, 
rule 6 (b), was then prepared and the appli. 
eation was RDUM of pn the 28th Mareh 
1911. - 

Applieation for execution of the .deeres 
was then made in the Lalbagh Conrt on the 
7th January 1914, and there were subsequent 
applisations for exeeution made in that Court 
and in the Rampurhat Oourt whieh it im not 
neaessery to mention. 

The contention of the judgment debtor was 
that, as the applisation in the Lalbagh Court, 
dated the 7th January 1914, was made more 
than three years after the application (for trans. 
fer of the desree), dated the 4th November 
1910, made in the Rampurhat Court, exeeu. 
tion of the desreo was barred by limitation, 
The desree-holders rely upon the applieation: 
dated the 24th January 1911, made to the 
Hampurhst Court for issuing fresh notioe 
upon the judgment-debtor as saving limila- 
tion, and the question for sonsideration is 
whether that application was an application 
“in aosordanes with law” for execution or to 
take some step-in-aid of exesution” within the 
meaning of Artisle 182 (5) of the Limitation 
Ast, 

It appears that the notice, whish was 
applied for by the deeree-holders on the 24th 
January í91l, was taken by the learned 
Distriet Judge to bs a notiee upon the 
judgment.debtor to show sause why the 


e deoree should not be transferred for exesation 


to Lalbagh. The learned Judge was of 
opinion that though no Mish notise is required 
by the Code, the Court thought it proper 
to issue sueb a notice whish is not prohibited 
by the Code, and the applieation for issuing 
such notise was in aocsordanse with law. 
He assordingly held that the exesutiou of the 
deeree was not barred by limitation. 

It appears from the applieatton, dated the 
4th November 1910, that the deerse-holders 
prayed for a serti&onte under Order XXI, 
rule 6, to the Lalbagh Court after isane of 
notiee andor Order KAT, rnle 22, upon the 
judgment debtor. 

The notice issued by the Pourt on the 95th 
January 1911 is described aa a “notice to 
show eause why execution should not issue 
(sestions 232 and 248 of the Code of Civil 
Prosedure),” and it aalla upon the judgment. 
debtor to show sause, if ‘any, why the desrêg 
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' Bhould not be executed. The referénee is to 


sestions under the old Code, though the 
proeeedings took plaee under the new Code, 
probably besause the printed forms had not 
been shanged. $ 

Now under seetion 248 of the old Code, the 

“ Gourt” whieh was to issue the notices under 
the sestion was "the Court by whieh the 
desree was passed, uülems the desree has been 
sent to another Court for exesution, in whieh 
ease it means such other Court.” Order XXI, 
rule 22 of the present Code, however, expresa- 
ly provides that the Court executing the 
decree shall issue the notice. The appliestion 
to the Rampurbat Court, dated the 4th 
November 1910, appears to have been in s 
tabiflar form, but as stated above, the deeres- 
holders prayed for gèrtifisate under Order 
XXI (for transfer of the deoree), after issue 
of notise under Order XXI, rule 22, upon 
the judgment-debtors, as they had no proper- 
ties within the jurisdietion of the Ram- 
purhat Court, There was thus no application 
for exesution of the deeree before the Ram- 
purbat Court, and no notise sould, therefore, 
be issued by that Court under Order XXI, 
rule 22. In the saso of Ohutterput Singh 
v. Sumari Mall (1) ‘it was held that an 
applisation for’ transmission of a decree is 
not an spoliéation for exeontion, that no 
notiee ander seetion 248 of the Code of Civil 
Prosedure of 1882 eàn be properly issued 
upon such an application, and that the notiee 
required by that sestion must, when the 
deeree has been transmitted, be iagad by the 
Court to whieh thé degree has been cent for 
exeention, and which is the Court to decide 
whether the applisation is sapable of exeon- 
tion (see pages 899-S00*). "That was a ease 
under the Ccde of 1882, Under the present 
Code (Order XXI, rule 22), as pointed ont 
above, it 18 the Court exeeuting the decrees 
which is to issue the notise. That being sc, 
tke Rampurhat Oourt sould not issue the 
notiee under Order XXI, rule 22, and the 
applisation made by the diarad bolder to that 
Court on the 24th January 1911 to issue a 
fresh notiee under Ordér XXI, , rule 22, sannot 
be held to be an spplieation “in üssordarh 
with law” for efesution, or to take some 
step-in-aid cf execution of the deeree, within 
the meaning of Article 182, olause (5). That 
applieation,therefore,eould notsave limitation, 


The order of the lower Appellate Court must 


* Pages of 20 C, W.Ni--Rd.] 
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aesordingly be set aside, but as that Court 
did noteonsider the question of . disability 
under section 7 of the Limitation Aet, and 
the question of payments set up by the deeree- 
holders (whish were sonsidered by the Court 
of first instanse and decided against them), 
the ease must be remanded to the Court 
of Appeal below for sonsideration of the said 
questions and disposal of the ease aesord. 
ing to law. Oosts two gold mohurs to abide 
the result, 
Case remanded, 
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OALCUTTA HIGH COURT, 
O, C. J. Appzat No. 35 or 1918. 
Soir No, 185 or 1918, 
May 14, 1919. 
Presant:— Sir Laneelot ‘Sanderson, Kr., Chief 
Justise, ond Justice Sir John Woodroffe, Kt., 


S., M. BARANASHI DAI: 


APPELLANT 
Versus 


PAPAT VELJI RAJDEV AND OTHERS— 


DEFENDANT8— RESPONDENTS, 

Lease—Oral agreement, validity of— Possession, 
delivery of, effect of—Subsequent lessee—Notice of 
agreement — Presumption. 

An oralagreement to lease is not invalid, and 
where, in pursuance of such an agreement, the 
intended lessee takes possession, though the re- 
quisite document has not been executed, the position 
is the same as if the document had been executed, 
provided specific performance can be obtained 
between the same parties, in the same Court and 
ab the same time as the subsequent legal question 
as to the effect of such possession falls to be 


e determined. [p. 124, col. 2.] 


Where & person is in possession of premises 
under an oral agreement to lease, and the premises 
are subsequently let toa third party, prima facie 
that party must be taken to have had notice of 
the i ee and of the rights under it, ip. 125, 
col. 1 


Appeal from a judgment of Mr. Justiaa’ 


Chaudhuri, dated 29th April 1818. 

Mr, N., Szrcar (with him Mr. H, O. Majum- 
dar), for tha Plaintiff- Appellant. 

Mr. Langford James, for Papat Velji Rajdev, 
Respondent, 

Mr. D. N Basu, for Harendra Kristo 
Sil, Respondent. 

‘JUDGMENT. 


SANDERBON, O. J.—This is an appeal by the 
plaintiff against the judgment of Chaudhari, 


4 whereby he dismissed the suit. 

The suit was for a deelaration that the 
plaintiff is a tenant of the shop room of 
No. 6/2, Lindsay Street, Caloutta, at the mons 
thly rental of Rs, 150 plus the oasupier’s share 
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of the Munieipal rates and taxes for 4 years 
certain from the lst April 1914, with an 
option of a further period of 4 years and 
that she is not liable to be ejected from the 
Baid premises during the said period; -there 
was a further slaim that the defendant 
Papat Veliji Rajdey should be restrained 
from exeenting an order for delivary of 
possession made by the Court of Small 
Oauses on the 12th January 1918; damages 
to the extent of Rs. 1,500 were slaimed 
against all the defendants, 

The plaint contained an allegation that in 
Marah 1914 it was agreed between the plaint- 
iff and the defendants Sarat Kumari and 
H. K. Sil that the plaintiff should oosupy 
the said shop for 4 years certain and with 
an option for a further period of 4 years 
as mentioned above, and it was further 
alleged that the plaintiff was assured that 
she would be allowed to oseupy the said shop 
room at the same rent for 16 years, 

It was further alleged that it was agreed 
that a formal lease would be exesuted when- 
ever required by the defendants Sarat 
Kumari and H. K. Silat any time during 
the said period of tenansy. 

The defendants Nos. 2 and 3 denied the 
alleged agreement and alleged that the 
plaintiff was merely a monthly tenant. 

The first defendant was a lessee of the 
whole house under & lease granted by the 
defendants Nos. 2 and 3, and it was allsged 
that these defendants had given notiss to 
the plaintiff to pay rent to the first defend- 
ant from the Ist of Ostober 1916, 

On the 12th January 1918 the first defend. 
ant obtained an order in the Small Cause 
Court against the plaintiff in thia suit for 
vacation of the premises by the 12th 
February 1918, and this suit was filed on the 
llth February 1918,  - : 

The plaintiff had been tenant of the 
shop in question for may years, it was 
gaid sinse the year 1885, and she had been 
earrying on a jewellery business therein 
under the name of Sambhoo and Grandsons. 
She was assisted in her business by her 
grandsons Haridass Mitter and F, O. Mitter. 

The evidenee of F. 0. Mitter was to the 
effest that the rent was formerly Rs. 85 
and that in 1908 it was raised to Hs. 150; 
it was alleged that an assuranee was there 
given to the plaintiff that she would be 
bllowed to enjoy the property for 15 or 
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16 years without any further. enhansement 
during that period. 

16 think that the allegation in paragraph 2 
of the plaint; whieh seems to suggest that the 
arrangement as tothe 15 ‘on 16 years was 
made at the interview in Mareh 1914, is 
obviously a mistake: not only besause of the 
evidense in the oase, but also besause the 
arrangement is referred to in the plaintiff's 
letter of the 27th Maroh 1914, whieh both 
sides agree was written before the intere 


view which took plase a day or two after 


that letter. 
The learned Judge, however, seems to 
have laid : considerable stress upon the 


differenee -batween F, O. Mitter’s evidence in 

this respest and the statement in the plaint. » 
Ib seomatc me that F, O. Mitter’s evi- 

dence is in aseordansce with the above 

mentioned letter, written before the inter- 

view, and is sonfirmed by it. 

. On the 4th Maroh 1914 the defendant 


. H. K. Sil wrote a letter to the plaintiff in 


the following terms :— 
-Oalautta, 14th Mareh 1914, 
Mosers. Shambhu & Grandsons, 
6/2, Lindsay Street. 
Dear Sire, 
He : 6/2, Lindsay Street. 
Perhaps you have some to know that I 
have got the possession of the above pre- 
mises, Aeeordingly you are to pay .me 
rent, instead of Shaik Mahomed Saf, 
regularly within the 5th day of every 
month. I shall be glad if you.enter into 
a lease with me from the lst day of April 
1914, "Thé lease shonld “be at least for 3 
(three) years sortain. 
Yours faithfully, 
H. K, Sil. 


On the 27th Mareh 1914 the plaintiff sent 
a reply as follows:— 
Calentta, 27th Mareh 1914, 


To 
Babu Harendra Krishna Sil, 
83, Upper Ohitpore Road, 
Oaleutta, 
Dear Sir, 


Re: 2/6, Lindeay Street. . 

We beg to acknowledge reseipt of your 
letter. of the 14th instant and in reply 
we beg to say that we are extremely glad 
tc note that you: have taken khas possession 
of the premises, We are your oldest 
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tenants.and shall, therefore, be happy always’ 
to hold our above shop room whish is no 
doubt separate and separately numbered 
and to sontinue our tenansy direstly under. 
you. t is needless to say that, we shall 
always be regular in payment of our rent 
to you every month. We are quite agres- 
able ‘to -and gladly aesept and aequiesee in 
your proposal of a lease from the first of. 
next month, with this addition only that 
the same should be for four years certain 
with option for another term of four years 
under the same terms and conditions and 
at the same rate of rent as at present, 
namely, Rs. 150, (Rupees one hundred and 
- fifty) only rent per month besides oseupier’s 
` share of taxes, This” will .no doubt set 
our mind at rest for some time at least 


^' on the seoreof our tenaney under the present 
7^ term and sondition. 


' We hope and sonsider the above as pucca 
to be asted upon as desired by you but 
if at any time hereafter yon think it 
necessary to have formal lease in writing, it 
may be drawn up on the above lines with 
other usual terms ad are generally put in, 
ete, and we shall always be ready to exe. 
aute the same. 
>We may remind you that when the 
"last enhaneement was made from Hs, 85 
(Rupees eighty-five) only to Rs. 150 (Rupees 
one hundred. and fifty) only, more than 75 
per eent. &ssuraneo was given to us by 
. you that no enhansement will be made for 
the next 15 or 16 years. °. 
We are, Dear Sirs, 
Yours faithfully, : 
Shambhu & Grandsons, 


From these letters it appears that the 
defendant H, K, Sil had got possession of 
‘the premises, that the plaintiff was to 
pay rent to him instead of M. Safi, 
to whom the whole of the premises had 
-been leased; and that H. K, Sil was desirous 
that the plaintiff should enter into a lease 
whieh should be for at least three years 
certain. . 

1t further appears that the plaintiff was 
agreeable and essspted the proposal of H. K, 
‘Sil as to a lease, with the addition thate 
-tho lease should be for four years eertain 
. with the option of another term of four years. 
. ‘The last paragraph but one of the letter 
;of 27th Mareh 1914 goes io show that 
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the plaintiff at that time would have been 
satisfied with this letter as a resord of 
the arrangement whieh she proposed, but 
expressed herself willing to exeeute a lease 
if H, K, Sil at any time thought it nesessary 
to have a formal lenge. 

Both sides agree that a day or two or 
two or three days after that letter, H. K. 
Sil sent his Sirear for the plaintiff's grandson 
F. O. Mitter, who therenpon went to see 
H.K. Siland an interview took plase. 

And one of the main questions in this 
ease ia what took plase at that interview, 
The learned Judge has assepted the defendant’ 
H. K; Sil's evidense as to the matter. 


m 


Before eonsidering the evidence, it is to 
be noted that before the interview both 
parties were anxious to have a more definite 
arrangement. The defendant H. K, Sil 
prepared a lease for at least three years; the 
plaintiff wanted one for four years and an 
option for a further period of four years. 

The plaintiff would naturally be anxious 
to have her oosupation seoured, and the de- 
fendant was anxious that a lease of not loss 
than three years should be entered into. The 
probability, therefore, is that unless there was 
some diffisulty whieh eould not be overeome, 
some arrangement as tó a lease would be 
arrived at when the interview took plase, 

F. C. Mitter’s evidense was to the effeet 
that at the interview H. K, Sil wished to 
enhance the rent; when the defendant waa : 
asked in erosa-examination if he had asked 
at the interview for higber rent than Hs. 150, 
his answer was “yes I might have, I don't 
remember," from whieh I think it may be 
taken that F. O. Mitter’s evidence on that 
point: is eorreef. 

F, O. Mitter thene said that he protested 
against the proposed enhaneement and re» 
minded H. K. Sil of his promise not to 
enhance the rent any further sfter the last 
enhansemsnt, made in 1908, when he raised 
the rent to Rs. 150. This is in assordanee 
with the letter of the 27th Maroh 1914, 
written only a few days before the interview, 

H, K. Sil then agreed to the rent remain- 
ing ab Rs. 150; both sides agreed to this. 


F. O. Mitter, aseording to his evidenee, 
then wanted a lease to be exeeuted: the word 
“he” in line 33 at page 18 of the Paper- 
Book, ‘ib was agreed at the hearing of the 
appeal, should be read-as ' “we,” h bu meaning 
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the plaintiff and her grandsons, who were 
earrying on the business. 

F. O.. Mitter wanted the leass to be regis- 
tered so that although the. plaintiff, when 
the letter of the 27th Mareh 1914 was 
written, was sontent not to have a formal 
lease, but to rely on the reeord sontained in 
the letter, F. O. Mitter aesording to his 
evidense changed his position at the interview 
and wanted a lease. 

Thereupon aeseording to F, O. Mitter’s 
evidense the defendant H. K, Sil said that 
as he was going to be in khas possession of 
the property and there were women interested 
in the property, there was no neseasity to go 
to the worry and expense of a lease; I gather 
from his evidenae that F. O. Mitter did not 
press for a lease but was satisfied with H. K, 
Sil's assuranee that they had nothing to fear 
from outsiders, and that the terms as toa 
four years’ leare and an option for a further 
term of four years mentioned in the plaintiff's 
letter of 27th Maroh 1914 were agreed to. 

The defendants Nos, 2 and 3 in September 
1914 granted a lease of the whole of the 
premises to one S. N. Bose and on the 25th 
Septemher H. K. Sil wrote to the plaintiff 
as follows :— 

Calentta, 25th September 1914. 
Messrs, Shambhu and Grandsons, 

Dear Sirs, 

Please take notise that I have leased pre- 
mises No. 6, 6A, 6B, Lindsay Street, to Babu 
Surendra Nath Boseof 17, Brindaban Pal's 


Lane, from Ist instant for a term of fifteen » 


years; all renis payable from that date should 
be paid to him, 
Yours truly, 
Horendra Krishna Sil. 

F. O. Mitter’s evidenee was to the effest 
that this letter was ‘not reseived until the 
12th Ostober 1914, and that on the following 
day S. N. Bose eame to eolleo6 the rent. 

F. O. Mitter said he told S. N. Bose of the 
arrangement under whieh the plaintiff waa 
oesunpying the shop and showed him the 
sorrespondenee and told him that if S, N. 
Bose assepted that arrangement, the plaintiff 
would be willing to pay the rent to him, that 
S. N. Bose said he would make enquiries apd 
let the plaintiff know, that on the following 
day S. N. Bose eame again and gave the 
plaintiff the letter, dated the l4th Ostober 
1914, whish i3 as follows :— 
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Caleutta, 14th Ootober 1914. 
Messrs, Shambhu and Girandsons. 

Dear Sirs, 

I agree to fhe terms of the lease you have 
with Mr, H. K, Sil. Please, therefore, pay 
my bill of Rs, 150 as you ean have no more, 
objestion. 

Yours truly, 
Surendra Nath Bose. 

S. N. Bose was called as a witness and his 
evidenee sorroborates the evidense of BR, C. 
Mitter, but the learned Judge has eome to 
the eonslusion: that it was not of mueh value. 
lt appears that S. N. Bose, in his evidense, 
said that when he went for the rent, " they,” 
by whieh I suppose he meant the plaintiff or 
some one on her behalf, showed him a letter 
from H. K, Sil authorising the plaintiff to hold 
the shop for four years eertain and four years 
optional, This was slearly insorrest, for 
there was no sueh letter, and eonsequently 
the learned Judge soneluded that his evidence 
was not of mush value— with. great respest, 
I cannot goso far as that. It is obvious 
that S. N. Bone was wrong when he said he 
had seen the letter from H. K, Sil, but I think 
this may have been & mistake: if he had 
been shown the'eorrespondenee in 1914, as F, 
C. Mitter says he was, he may have forgotten 
the details of the oorrespondenee and the wri. 
ters of the respective letters, though he may 
have remembered the substanse of the agree- 
ment—he was giving his evidenee in 1918, 
and the oesurrense took plase in lyl4, Ik 
is olear that he had not been eoashed for hia 
evidence, for if he had been informed of the 
plaintiff's oase or if h8 had been shown the 
eorrespondense shortly before giving his 
evidense, he would not have made saeh an 
obvious misstatement. Two points in son. 
nestion with S. N. Bose’s evidenee remain 
to be mentioned: — 

Firstly.—S. N. Bose said he went to see 
J. K. Misra, the defendant's Manager, abont 
tie matter. 

J. K. Misra was ealled on behalf of the 
defendant and when asked about the visit 
whieh S. N, Bose had deposed to, he said he 
did not remember, and had not the faintest 
reoollestion; so that S. N..Bose’s evidenee on 
that point remains unsontradisted. 

Secondly.— There is the letter of the 14th 
Ostobar 1914, in whish S. N, Bose said he 
agreed to the terms of the lease which the 
plaintiff had with H. K, Sil, 
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It ig to be. noted he referred in the letter 
to a “ lease," and it is obvious from the letter 
that something at all events must have os- 
ourred between the plaintiff and S. N. Bose 
whieh led him to believe that the plaintiff 

*had a leage or something in the nature of a 
lease from H. K. Sil, something at all 
events more than a mere monthly tenansy, 
whish the defendants now allege was all that 
existed at that time, To meet the diffieulty 
sreated by this letter, the learned Counsel 
for the defendants Nos.2 and 3 suggested in 
the Court of Appeal that the letter ‘might 
not be genuine, or might not have been 
written at the time, at which if was eupposed 
to bave been written, 

This ‘suggestion was not raised in the 


- 


Court of first instanee, or put to S. N. Bose 


when he was in the witness-box, and it eannot 


be aecepted in the Court of Appeal. 

There two fasts are material sorroboration 
of the plaintifi’s ease, and in my judgment 
the evidense of S. N. Bose should not be 
disregarded, ` 

“The frat witness ealled on behalf of the 
defendante was U. O. Ghosh, the Dewan of 
H. K. Sil; he used to keep the aeaounts and 
Oash Book of H. K. Sil, who admitted that 
he was a faithful servant of 30 years’ standing 

uttifn] man. 
a "Mitter anid that U. O. Ghosh was 
present at tbe interview in Mareh 1914. The 
defendant H. X. Sil sould not remember who 
esent at the interview. 
UU. O. Ghosh gave evidense to the effect 
that he was pretent at the interview and iu 
answer to questions put by the learned 
Gounsel for H. K. Sil he eorroborated the 
plaintiffs ease. — 

The questions and answers were as fol- 
lows :— . 

Q.—Do you knowif there was an agree. 
ment with the plaintiff, Baranashi Dassi, in 
the suit t» grant a lease of No, 6/2, Lindsay 
Street, for four years eerlain and four years 
optional from 1914? | 

A.—When we took the house into khas 
possession, we passed a letter requesting 
Shambhu & Grandsons to some to a definite 
arrangement with us.. 

Q.--Was any definite arrangement some 
to, namely, the -arrangement for a lease for 
four years dertain and four years optional 


from 1914? 
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A,— Yes, verbal, 

This was obviously an unexpested answer 
and the learned Counsel for H. K. Sil asked 
to be allowed to sross-examine his witness on 
the ground that he was hostile: the learned 
Judge disallowed this, and in my judgment, 
quite rightly, There was no material before 
the learned Judge to justify him in allowing 
eross-examination. 


This witness also confirmed to some extent 
F. C, Mitter's evidense as to the arrangement 
in 1908, in that he said the sum and substanse 
of it‘was that " they were fo sontinue at a 
rental of Rs. 150 as they were." 

The only other witness as to the interview 
was the defendant H. K. Sil. | 

In his examination-in-shief, in alluding to 
the interview, he said " he (5, e, F. O. Mitter) 
said ifl was willing to give a leasa of'the 
room for four years eertain and four years 
optional then they would be able to take tha 
lease. Isaid that sannot be. That is all. 
Fakir and hia brother perhaps said they sould 
not enter into a three years’ lease and the 
negotiations fell through.” m 

He was then asked who were present at 
the meeting; he said he did not remember; 
he did not remember if U. O. Ghosh was 
present. He denied spesifisally the arrange- 
ment, about the four yeara’ lease, and the 
alleged arrangement made in 1908, 

Ho did not remember if Fakir had some to 
him about the lease to S. IN. Bose, or whether 


“the plaintiff made any somplaint after the . 


lease to the first defendant. 

In eross examination he was asked if he 
ever intended to give to the plaintiff a lease: 
in the Srat instanee he denied that, and it 

“was only when the Court, drew his attention 
to the faet that in one of the letters he had 
proposed a three years’ lease that he said at 
that time he did intend giving them a lease, 

He then said his intention was to give a 
lease for not more than three years, and then, 
when his letter of Marsh 14, 1914, was pro: 
dused to him, whish showed his intention 
was to give a lease for not less than three 
years, he had no answer to give. 4 

In further oeross-examination he said he 
dili not remember whether it was proposed 
at the interview that the plaintiff should 
take a four years’ lease; he did not, remember 
the proposal for four years oertain and four 

years optional, k ; 
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. He did not remember whether there was 
any diseussion as to the plaintiff being willing 
to exesute a formal lease in his favour, and 
ib was suggested by him that the only thing 
diseussed at the interview was rent. 

I should find it very diffisult to aesept the 
defendant's evidense, having regard to the 
nature of it, and his repeated answers to the 
effeat that he did not remember things, whieh 
one would think he must have remembered, 
even if it stood slone and uneontradicted : 
but in this sase the weight of the verbal evi. 
denee is greatly in favour of the plaintiff's sase, 
and as already pointed ont, it was confirmed 
in & material extent by one of the defendants’ 
witnesses, who was admitted to be an honest 
and reliable man.. It was, however, urged 
that the sase set up by the plaintiff in this 
suit had not been raised in the proseedings 
in the Small Cause Court, and even when 
the plaintiff brought a suit against Papat 
Velji Rajdev in the High Oourt in 1917, 
she did not rely upon the ease whieh she now 
sets up. bot 

Great relianse was plased upon paragraphs 3 


and 4 of the plaint in the 1917 suit, which’ 


are set out in the learned Judge's judg- 
mont, 

in reply to this the learned Counsel for the 
plaintiff urged that there was nothing more 
than an agreement for a lease made between 
the plaintiff and the defendants Nos. 2 and 
S and that if it had been pleaded in the 
Small Caure Court, if would have been no 
defense to the suit:for ejestment by Papat 
Velji Rajdev, and astothe High Court suit 
in 1917, he pointed out that it was brought 
against the first defendant only, that in the 
1917 suit specific performanse of the agree- 
ment sould not have been -slaimed, and that 
indeed it was not desired’ then to slaim 
speeifis performanse, as H, K., Sil was not 
then unfriendly: 
objest of the snit was only to stop the Small 
Cause Court proseedings and that when it 
was found that the 1917 snit was not 
suffisient for that purpose and that the 
defendant H, K, Si] had besome unfriendly, 
the only sourse was to withdraw the 1917 
suit and to institute the present suit. 

It was further argued that paragraph 6 of the 
written statement of Baranashi Dassi in the 
Small Cause Court, dated the 9th June 1917, 
referred to the agreement now relied upon, 

Without deaiding the pointa and assuming, 


INDIAN CASES. 


It was urged that the 


123 


for the sake of argument, that it might have 
been  expested that the agreement now 
relied upon would have been more speaeifisslly 
referred to in the previous proseedings, the 
question remains, is this suffiseient to soun- 
terast the verbal evideuse given at the trial, 
whieh in my judgment is strongly in favour 
of the plaintiff's case, 

In my judgment itis not. I have mush 
reluctanee in interfering with the deeisiog 
upon a question of fast of a learned Judge 
who has seen the .witnesses, specially when 
suoh question depends largely upon the 
verbal evidence : in this aase, however, prasti- 
sally all the verbal evidense seems to me 
to be in favour of the plaintiff's ease (sueh 
evidense ineluding one of the defendants 
witnesses who was present at the interview) 
with the exeeption of the evidense of the 
defendant: and his evidenee, as already men- 
tioned, upon the faee of it is sush that it 
seems to me unreliable and, therefore, with 
muah respect to the learned Judge's desision, 
I am unable to agree with it, and in my 
judgment it has been proved that there was 
a verbal agreement for a lease, 

I have had the advantage of reading the 
judgment about to be delivered by my 
learned brother, and I agree that there was 
not an express agreement that a formal 
lease should beexeauted. But in my judgment 
there was'üán agreement that the monthly 
tenaney should cease and that there should be 
a tenanoy for four years eertain whieh was to 
begin on April Ist, 1914, with the option of 
a further term of four years as stated in the 
plaintiff's letter of the 27th Mareh 1914, 
This involved an implied agreement to do 
everything nesessary to make the agreement 
effestive in law, whieh would inelude a right 
in the plaintiff to aall for a formal lease, 

As regards the other points whieh were 
raised in the appeal, I agree with my learned 
brother's sonelusions and in my judgment 
this appeal should be allowed with the soats 
of the snit and appeal, and a desree should 
be made in terms of paragraphs (a) and (5) of 
the prayer. 

Wooprorre, J.—As regards the facts I have 
nothing to add, Assepting the evidence 


*given for the plaintiff on the fasts, the first 


question is as to the eharaeter of the trans- 
action of whieh F, CO. Mitter speaks as having 
transpired with the defendant H.K. Sil. Was 
itan agreement to lease or a lease, that is a 
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present demise, In the latter ease it sould 
only be a demise to operate in future, for, the 
plaintiff was already a tenant at the time of 
the interview, on 28th or 29th Maresh and was 
entitled to retain possession until the end 
of Marah, The negotiations in writing 
eommenee with H. K. Sil letter of the 
l4th Marsb, asking that the defendants should 
enter into a lease with him from the lst 
April for at least three years. 
Yaplied that sbe was willing to take a lease 
but for four years with four years’ option. 
The rent was to ba Rs. 150 as heretofore, 
There then follows a passage whieh, if it stood 
alone and -bad not been follo wad by the 
alleged verbal.agreement, mightba relied on 


tb show that there was a present demise and. 


not an agreement for a demise. For the 
letter runs:. we hops and eonsider that tha 
above was pucca to be asted upon as desired 


by you but ifat any time hereafter you think. 


if nesessary to have a formal agreement 
in writing, it may be drawn up on the above 
lines with usual terms as are generally put 
in them and we shall always be ready to 
execute the same.” The matter, however, 
does not rest there. Aft the interview be- 
tween Mitter and Sila question arose about 
raising the rent and the defendant Sil having 
agreed not to raise it, Mitter (apparently for 
his sesurity) wanted & formal lease to ba 
exesuted. ^ The position then taken was 


The plaintiff. 
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different from that taken in the preseding . 


letter, Sil said there was no nsed fora leasg 


as the property would be in khas possessibu . 


and the parties eonserned were ladies. On 
this Mitter did not press the matter, This 
is not the same thing sas an. agreoment that 
there should be no fornal lease. Tho atate- 
ment in the third paragraph of the plaint 
that it was agreed that a formal lease should 
be exeeuted whenever required by the parties 
during the period of tenaney, is ineorreo! if 
it be read as meaning that thera was an 
express agreement to this effest, but in law 
that must be taken to have.besn the agree- 
ment between the parties. For if, as I hold, 
there was no mutual agreement whieh 
positively excluded the right to.sall for a 
formal lease, ard if there was an agreement 
that the plaintiff should hava the premises on 
the terms stated and if the law requires, as 
it does, a dosument and registration, then it 


will also on these facts imply an agreement. 


to do everything whieh is nesesssry to make 


[1921 


the nagraomaont arrived atin fast effestiva in 
law.: In my opinion the evidenes establishes. 
not an astnal demise but an oral Serenan 
to lease. 

The next question is then whether T 
san baan oral agresment tə leasa, I has 
bsen so held. Sestion 107 of the Transfer 
of Property refers to leases, thatis, astual 
transfers of proosrty and not to agree nents to 
lease. Under the Registration Ast ' ‘lease "' 
inslades "agreement £o lease.” 

It is not nesessary to discass the, law as 
to registration of written agreamelits for 
lease or written and unregistered léases, for 
the agresment before us was a verbal ona, 
It is enough tosiy that seation 49 of the 
Rogistration Ast only provides that no un- 
registered and registrable dosumsnt shall 
affest any immovsable proparty e2mprised 


therein or be reseived as evidence of any 


transastion affesting sush property. What is 
preeluded in either sase is the affeetiug of 


the property. 


it by no means follows that an agreement 
to lease, that is an obligation to transfer, isa 
transaction affesting the property. However, 
I need not disouss what, having regard to the 
fasts and fo my finding that an oral agreement 
for a lease is valid, is unnesessary. Nori is it 
necessary to determi whether an uuregis- 
tered dosument void as a lease may be used 
to establish an agreement to lease, For the 


agreement in suit was RON. in my opinion, & 


demise. 

The next question is as to the, effost of 
possession having been held under the agree: 
ment for a lease, for, [ hold that possession 


“on and after the lst April was under the 


agreoment for a lease to whioh I hava refer 

red. It has been held ghat when in ptirananse 
of an agreement for a lease the intended 
lessee has taken possession, though the rə- 

quisite dosument has not baen exesuted, the 
position ia the same as if the document bad 
been exeeuted, provided speeifis performanss 
ean bs obtained betwaan the same parties in 
the same Court and at the same time as the 
subsequent legal question falls to be deter. 
mined. 

The question then is, might speeifio per. 
formanee havs baan obtained? Nothing is 
suggested against this except that a suit for 
sush relief would ba barred. This, however, 
has not been made ont. No tima. was fxd 
ag the date for performance, and i& sanno? ba 
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said that any question of refusal arose until 
after the appearanee of the defendant No. ! 
‘in Ostobsr 1916, Before that the plaintiff 
had in’ fast been paying rent and holding 
possession under the agreement for a lease, 
But then itis said the third party rights 
of the defendant Papat Velji oannot be 
affeoted. But this defendant is a man who 
has subsequently taken a lease of the house 
from the landlord against whom the plaintiff 
has established hisagreement. If he alleges 
that he is a tranefereo for value without 
notise, there must be an issue as to and 
proof of that allegation. There is in fast 
none. The plaintiff was in possession and 
prima facie this defendant must be taken to 
have had knowledge of it and cf her rights. 
I agree, therefore, that the appeal should be 
allowed and the deoree appealed from reversed 
and a desree made in terms of prayers (a) 
and (b) of the plaint. The appellant is 
entitled to her sosts of. the suit and appeal, 
Appeal allowed, 


ALLAHABAD HIGH COURT. 

First OiviL APrgaL No, 52 or 1912, 
Desember 16, 1920. 
Present:—Justise Sir P, O. Banerji, KT., 

"e and Mr, Justios Ryves. 
MOHAMMAD SHAKUR KHAN axp 
ANOTHER—PrAINTIFFS—~APPELLAaNTS 

versus i 
Musammat SHAHJAHAN BEGAM 
AND OTHERS— De FENDA NTS — RESPONDENTS. 
Transfer of Property Act (IV of 1882), s, 41— 
D Rem lady— Ostensible owner— Transfer, valid. 
aty of. 


Where & Muhammadan lady, who after tha death 
of her husband with the implied consent of other 
heirs of her husband, represents herself to be the 
sole owner of his property, and receives rent 
from tenants and is entered as sole owner in 
the public records, makes a transfer in good 
faith and for valuable consideration, such transfer 
is protested by section 41 of the Transfer of Pro. 
perty Act, and the transferee cannot be dispossessed. 
| p- 126, col, 2.] 


First. appeal from the decision of the 
Subordinate Judge, Cawnpore, dated tke 
3rd of December 1917. i 


Dr. 5. M. Sulaiman, for the Appellante. 

The Hon'ble Dr. T. B, Sapru, Mr. 8. á. 
Haider, for the Respondents, 

JUDGMENT.—This appeal arises out of a 
suit brought by the appellants for possession 
of a three-fourths share in sertain property 
known as dhata Ghammu Khan and fora 
deelaration that the sale-deed, dated the 24th 
of November1915, exeeuted by defendant No, 2 
in favour of defendant No. 1 was null and, 
void so far as the plaintiffs’ right was 
eonserned, The defendant No. 2 was the 
widow of one Fakhruddin Kban, who was 
admittedly the owner of the enelosure in 
dispute, Fakhruddin Khan died on the 6th 
of April : 905. Assording to the plaintiffs he 
left as his heirs Musammat Amir Begam, his 
widow, and his first cousin, Afzal Khan. The 
plaintiffs as residuaries olaimed possession 
of three fourths share out of his estate, saying 
that Amir Begam owned a quarter share only 
in the estate under the Muhammadan Law. 
This suit was brought on the 25th of June 
1917, that is to say, more than 12 years after 
the date of the death of Fakhruddin Khan 
aforessid. The plaintiff No. l is the son ard 
plaintiff No 2 & nephew of Afzal Khan, who 
died & year or two after the death of 
Fakbruddin Khan. This has been held by 
the Court below and that finding has not 
been ohallenged before us in appeal Amongst 
the pleas taken in defenoe were (1) that the 
plaintiffs were not related to Fakhruddin 
Khan, and (2) thatthey were estopped from 
challenging the transfer in dispute having 
regard to the provisions of gection 41 of the 
Transfer of Property Aot (IV of 1882). 
The lower Court oame to the sonslusion that 
the plaintiffs had failed to prove the pedigree 
seb up by them and were further estopped 
from questioning the validity of the transfer 
beeaure of the provisions of seation 41 of the 
Transfer of Property Act. The plaintiffs have 
some here in appeal and have challenged the 
eorreatness of both the findings mentioned 


above. Having regard to the view whieh 
we hold on the cesond point raised 
b:fore us, namely, the applicability or 


otherwise of egotion 41 of the Transfer ct 
Property Act, we do not think 16 nesessary to 
enter into the firat question, namely, the 
eorresíness or otherwiss of the pedigree put 
forward by the plaintiffs, although, if it 
were necessary for us to deside that question, 
we might have had some diffiaulty in agreeing 
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with the Court below in ita view of the evidence 
and the seiraumstanses of the ease. To turn 
now to the question of sestion 4l of the 
Transfer of Property Act, we think the 
following fasts arb proved from the evidense led 
in the oase. Soon after the death of 
Fakhruddin Khan, that is, in August 1905, his 
widow, Musammat Amir Begum, applied to 
have her name entered in regard to the 
enolosure in dispute in the Munisipal Register, 
claiming to be entitlàd toit asthe sole heir 
of her deseased husband. Her name was so 
entered. From the year 1906 she sommensed 
to deal with various portions of this enelosure 
by executing abont nine doeumente, whioh are 
pet forth ‘in detail in the judgment of the 
Court below and whieh bring usdown to the 
year 1914. Some of these doouments are 
deeds of absolute sale and the purohasers have 
been and are in possession of the various 
items of property so transferred; some of 
them have erected houses on the portions 
transferred, others are mortgagses in poases. 
sion and some of them are simple morigagees. 
The tenants who oesupy portions of this 
enelosure have been paying rent to Musammat 
Amir Begam aforesaid, and so faras the 
present plaintiffs or their alleged predesessor- 
in-title, Afzal Khan, is sonserned, there is 
absolutely no reliable evidence on the record to 
show that they have anything to do with the 
enslosure in dispute, It is further admitted 
thatthe plaintiffs have all along been living ina 
village inthe Rae Bareli District. It appears 
from the statement of M, Ata Husain, “the 
husband of Musawmat Shahjahan Begam, the 
first defendant, that he made enquiries from 
the various transferees, the tenants and other 
persons and was told that exeept Musammat 
Amir Begam there was no other peraon who 
had any interest in this property. He 
inspected the Municipal Records and made 
enquiries in the Registration Office, but sould 
find nothing whieh might and eould have put 
him on further enquiry as to the existence of 
any other residuaries or person entitled to a 
share in the property of Fakhruddin Khan. 
There was nothing to put defendant No. 1 or 
her husband on enquiry, as the plaintiffs have 
-been living in an ont of the way village in 
Rae Bareli Distriet. There can be no doubt 
that the money whieh was paid for the 
transfer in dispute was paid in fulland that 
the transfer was in good faith and for 
eonsideration, Having regard to all these 


fasts, wa have no heaitation in agreeing with 
the finding of the Court below that this was 
a oase fully eovered by sestion 41 of the 
Transfer of Property Act. We might here 
mention that Afzal Khan, father of one: of the 
plaintiffs arid nnele of the other, would, if the 
pedigree put forward by the plaintiffs be 
proved, be the only other heir of Fakhruddin 
Khan besides his widow, Musammat Amir 


Begum. He survived Fakhruddin Khan for. 


at least one year, if not two, and took no steps 
whatever tolassert his right to a share, if avy, 
in the property in dispute. He allowed 
Musam ‘nat Amir Bezam to represent herself 
as the sole owner of the property. Both the 
plaintiffs, aosording to the statement of 
Mohammad Hasain Khan, the only plaintiff 
examined, were majors in 1905. The result, 
therefore, is that Musammat Amir Begam haa 
ever sinee the death of her husband in 1905 
been allowed, with at least the implied consent 
of Afzal Khan and the plaintiffs, to represent 
herself as the sole owner and has been dealing 
with portions of the property as sush owner, 
has been reseiving rent from the tenants, has 


been entered as such in the publie papers and 


has made the present transfer for valuable 
eonsideration. The defendant No, 1 is, 
therefore, protested by section 41 of: the 
Transfer of Property Ast, and the plaintiffs, 
even it they were found to be the heirs of 
Fakhruddin Khan, are not entitled to dis. 
possess her. The appeal, therefore, fails and 
we dismiss it with eosts, ineluding in thisOourt 
fees on the higher seale. | 
Appeal dismissed, 


OALOUTTA HIGH COURT. 
Appeal FROM OnpsR No, 282 ox 1919. 
Marsh 8, 1921. 

` Present i— Mr. Justice Rishardson and. 
Mr. Justice Cuming. 
ABINASH CHANDRA KAR AND OTHERS— 
Diosxx- Honpggs — PETITIONERS — A PPELLANTS 
versus 


BHUBAN OHANDRA MAITY AND ANOTHER 


- wag UDGMENT- Desrors—Opposite PARTIES— 


RESPONDENTS, 
Civil Procedure Code (Act Y of 1908), O. XXI, 


^ 
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v. 100—Eaeculion of morígage-decree—Sale— Mortgagee 
decree-holder purchaser, rights of—Subsequent dis. 
possession from portion of property Purchaser, whether 
entitled to compensation. 


Apart from the case provided for by rule 91 of 
Order XXI, Civil Procedure Code, and apart from 
fraud, a purchaser aban auction-sale must abide by 
his bargain. .Whatis sold and bought is the right, 
title and interest of the judgment-debtor in the 
property. The Court which sells the property does 
not guarantee the title and the maxim caveat emptor 
applies. [ p. 180, col. 1,] 

A mortgagee purchasing under his decree is in no 
better or worse position than any other purchaser, 
[p. 180, col. 1.] ' 

At asale held in exeoution of a mortgage-decree, 
the mortgagee decree-holder purchased the pro- 
perty and obtained possession, but he was sub- 
sequently dispossessed ofa portion of the property 
by reason of a decision upon a claim preferred 
under rule 100 of Order XXI of the Oivil Procedure 
Code, whereupon, instead of bringing a suit to 
contest this decision, he applied for compensa- 
tion t 

Held, that he was not entitled to any compensa- 
tion as there was no warranty of title in Court sales, 
and that there was no provision in the Civil Pro. 
cedure Code for compensation in a case of this 
kind. [p. 181, col, 1.] 


Appeal against an order of the Subordi. 
nate Judge, Second Court, Midnapore, dated 
the 21st of August 1919. 

FAOTS appear from the judgment. 


Dr. Dwarkanath Mitier (with him Babu 
Santosh Kumar Pal), for the Appellants.—I 
was the mortgagee. The mortgaged pro- 
perty having been put up to sale in exs- 
sution of my mortgage-desree, I besame 
the purehaser. When I went fo take posses- 
sion certain elaims were preferred under Order 
XX ,rule 100 of the Code of Civil Pro» 
eedure. The olaims were partially allowed 
and the:resnlt was that I was deprived of 
part of the property purehased by me in 
execution of. the mortgage-decree. I then 
made an applieation under the provisions of 
gestion 47 of the Oode of Civil Prosedure 
and asked the Exeeution Court to allow me 
sompensation, on the ground that as the 
result of the claim sases I was deprived 
of part of the property purehassd by me. 
The lower Court rejected my application, 
holding that as there ‘was no warranty of 
title in Court sales under the present Code 
of Civil Prosedure I was entitled to no 
sompensation, 

Assording to justise, equity and good 
eonssienae I am entitled to get a refund 
pf a proportionate amount of the purehase 


money as compensation for the loss suffered 
by me. The direst authority on the point 
in the Indien Courts is Kissory Mohan Roy 
v. Kali Oharan Ghose (1), in whioh Sale, J, 
followed the desision “f Vice-Chancellor 
Mallins in Whittemore v. Whittemore (2). 
Sse also Dart on Vendors and Purehasers, 
6th Edition, pages 735, 1352. Thera may 
not be any express provision in the present 
Code of Civil Procedure under whieh I 
am entitled to a deeree, but on general 
principles I am entitled to sueseed on an 
adjustment of aseounts as between a mort- 
gagor and the mortgagee. In order to 
gntitle me to get a sompensation it is not 
essential for me fo make ont a sase of 
fraud, it is enough for me to establish that 
I did not get what 1 bad paid for, Refers 
to Dcyal Krishna Naskar v, Amrita Lal Das 
(3). The facts of these oases may not be 
on all fours with those of the present one, but 
the equitable prinsiples laid down therein 
are of general applieation, and even if I 
eoncede that under the present Code of 
Civil Prosedure an exeoution.purahaser is 
entitled to no relief exeept that provided 
for in Order XXI, rule 91 of the Code, 
different sonsiderations would arise when 
the question for sompensation like the 
present arises between a mortgagee and 
his mortgagor. Under the present eiroum- 
stances the mortgagee execution purohaser 
is entitled to sompensation on equitable 
eonsiderations. Refers to Mahomed Kala Mea 
V, Harperink (4), Rustemji v. Vinayak Ganga- 
dhar (5) and Juranu Mahamad vw. Jathi 
Mahamed (6). 7 

Babu Mohendra Nath Roy (with bim Babu 
Bhupendra Kumar Ghose), for the Respond- 
ents.— The sorrestness of the desision in Whit. 
temore v. Whittemore (2), whieh is the basia of 
the desision in Ktssory Mohan Roy v. Kali 
Charan Ghose (1), has been doubted in Terry 
and White's Contract, In re (7). Moreover the 
deeision in Whittemore v. Whittemore (2) 

(1) 1C. W. N. 106. 

(2) (1869) 8 Eq. 608, 

(8) 29 C. 370, 

(4) 1 Ind, Cas. 122; 86 I. A.32; 18 0. W, N. 249; 
6 A.L. J.84; 5 M.L.T, 126; % O, L. J. 1665, 11 
Bom, L. R. 227; 86 0, 328; 19 M, L, J. 115; 6. L. B. E 


2b (P. O.). 


29. 
(7) (1886) 82 Oh. D. 14; 66 L, J, Oh. 345; 54 L; 
T, B53; 34 W. E. 3179, 


128 


INDIAN OASES. 


: [1921. 


ABINASH GHANDEA KAR e. BHUBAN OHANDRA MAITY, 


is in reference to 
whioh have no applisation to this oountry. 
The passages referred -to by my learned 
friend in Dart on Vendors and Parchasers 
relate to private sales and sales by the 
Court of OChanaery and do not apply to 
sales in exesution of desrees under the 
Indian Code of Civil Prosedure. lt is well- 
settled that there is no warranty of title 
in Gourt sales. The only relief to an ‘exe: 
sution pnrehaser is that afforded by Order 
XXI, rule 91 of the Code . of Civil Pro. 
sedure. That rule is of no avail to my 
learned friend, for it cannot be said in the 


present oase that the judgment-debtor had 


no ə» saleable interest in the property sold. 
It is also slear that the appellant  oould 
not have instituted a suit for scompensa- 
tion against the judgment debtor. Sse 


. Juranu Mohamad v. Jathi Makamed (8). When 


the judgment debtor has a saleable interest 


in the property sold, the exesution-pur- 
shaser puréhases at his own risk and- 


there is no warranty that the property 


sold would sorrespond with the description’ 


given in . the sale proclamation. See 
Sonaram Dies v. Mohiram Dass (8), The sale 
in Kíssory Mohan Hoy v. Kali Oharan Ghese 
(1) was a Registrar's sale, and in Ram 
Nurain v, Dwarka Nath (9) it was pointed 


out that sales in exesution of deerees were 


governed exclusively’ by the Civil Prosedure 
(ode, whereas sàles by the Registrar -on 
the original side of the High Oonrt were 
regulated by rules framed by the Hig 
Court in addition $o the prossdure pro- 
vided by the Oode of Civil Procedure. 
The desisions sited by my learned friend 
do not directly support the case of the ap- 
pellaut. In the present aase the appellant 
is seeking relief sgainst the 
debtor, but in fhe cases cited by my learned 
friend relief was sought by a third party 
anotion-purshaser, not against the judgment. 
debtor, but against the deoree-holder. A 
mortgagee purohasing in execution of his 
mortgage-decree sannot be in a_ batter 
position than any other auotion:purohaser. 
See Muhabir Eershad Stagh v. Macnaghten 
(10). The sale having taken plase at the 


(8) 280,285. - — 
(9) 27 0, 264; 4 C, W. N. 12; 14 Ind, Dec. (v. &) 


174. 
(10) 16 I. A. 107p 16 0.0682; 18 Ind. Jur. 183; 5 
Sar, P,O. J. 845; 8 Ind, Dec, (N. B. ) 451, 4 


judgment- 


statutory provisions  instanse of the mortgages who supplied t? 


the Court every information required to 
bs published in the sale proslamation, ho 
is all the mere presinded from claiming 
any compensation resulting from any mis- 
dessription, If a third party austion pur- 
ohassr is entitled to no relief, it is all 
the more reason why the desree holder 
auotion-purehaser should be entitled to no 
relief at all. The case of Dayal Krishna Naskar 
v. Amrita Lal Das (3) really supports my 
sontention. The desision of their Lordships 
of the Judisial Committee in Mahomed Kala 
Mea v. Harperink (4) was based on sonsidera- 
tions entirely different from those arisiug 
in the present ease, That was the case of 
a  purehasor being misled by fraud or 
misrepresantation on the part of the Court 
or its offiser and has no manner of appli- 
eation to the facts of the present ease, : 

^ Dr. Dwarka Nath Mitter replied. 


JUDGMENT, 

. RB:cgmaBgDsOx, J.— The appellants before as 
are the present representatives of a mortgagee 
who took a mortgage from two out of five 
brothers——mem bers of a Hindu family governed 
by the Dayabhaga Law. The mortgagee 
brought a suit on the mortgage and obtained a 
desree for the sum of Rs, 7,195. The mortgaged 
property was put up to sale i in exesntion and 
was purehased by the mortgagee himself on 
the 19th November 1917 for Rs. 6,000. The 
morigagors then applied under' rule 90 of 
Order XX1 of the Code of Civil Prosednure to 
have the sale set aside, The prosseding was 
terminated on the l4th May .1918 by a 
compromise, under whioh the sale was set 
aside oonditionally on the mdrtgagors 
exeeuting In favour of the mortgagee within 
a time limited a sonveyanse of 39 bigkas of 
chur Jand. If the mortgagors failed to satisfy 
the sondition, the sale was to stand. Well; 
the sondition was not fulfilled and, at the 
instanoe of the mortgagee, the sale was 
eonfirmed on the ist- October 1918, The 
sale prise Rs. 6,000 was then set off against 
the mortgage debt. | 

Thereafter, however, the mortgagee having 
taken possession, the brothers of the mortgagors 


* preferred claims under rule 100 of Order 


XXI, Oode of Civil Prosedure, to certain 
portions of the property. Those 
claims were, to some extent, sucsessful. The 
decisions wera ofa summary aeharaster; bu 
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the mortgagee took no steps, as he might have 
done, to contest them by regular anit, The 
sourse whioh he adopted was to present an 
applisation under sestion 47, Code of Civil 
Prosedure, to the Court of Exesution to the 
effeat that compensation should be allowed 
to him in sonsideration of the faet that he had 
been deprived of part of the property as the 
result of the elaim eases. His prayer was 
that instead of Rs. 6,000 only a sum of 
Rs, 2,940 should bo set off againat the debt. 

. At that stage of these protracted proseedings 
the mortgagee died. The appellants same on 
the resord in his plase and went on with his 
application. The appeal is. from the judgment 
of the Court below, dated the 2lst Augast 
1919, desiding against them, 

The learned Subordinate Judge has rejected 
the applieation on the grounds in effast that 
there is no warranty of title in Court sales 
and that the Code of Civil Procedure makes 
no provision for compensation in eases of 
this kind. 

Dr. Mitter, for the appellants, sontends 
thatthe deeision is erroneous and that his 
elients are entitled, if not under. the Code, at 
any rate in equity to compensation or an 
adjustment of the assount as between mort» 
gagors and mortgagee. 

In my opinion, this sontention eannot be 
supported. 

Dr, Mitter relied on the desision of Mr. 
Justiee Sale on the Original .Side of this 
Court in Kissory Mohan Roy v. Kali Oharan 
‘Ghose (1), where sompensation was allowed 
to the purehaser as against the desree.holder 
‘out of the sale-proeseds in the hands of the 
Court. The sale there, however, was a 
Registrar’s sale. In another ease on the 
Original Side, Ram Narain v. Dwarka Noth 
(9), where the safe was by the Sheriff 
in exeeution of a desree, Mr. Justices Sale 
himeelf distinguished a Registrar’s sale from 
a sale in execution of a deoree under the Civil 
Proeedure Code by the Sheriff in Caleutta 
or by a Oourt of Exeeution in the Motusil, 

"Sale in exeontion of deerees,” he said, "are 
‘governed exeolusively by the Civil Procedure 
Code; whereas sales by the Registrar not 
‘being provided for by the Code are regulat- 
ed by rules framed by this Court, whisk 
were passed to supplement the procedure in- 
trodused by Aot VIII of 1859." He pointed 
out that under the rules so framed one of 
‘the usual eonditions of a Registrar’s sale 


9 


provided for sompensation being allowed for 
errors and misstatements, while no sueh 
sondition governed sales under the Code. 
Then the same learned Judge was a party 
to the desision in Sonaram Das v. Mohiram 
Dass (8), a oase whish eame from thee 
Mofusil It was held, there, adopting the 
reasoning of the learned Judges of the Madraa 
High Court in Sundara Gopalan v, Venkata. 
varada Ayyangar (11), that when the judge 
ment-debtor had a saleable interest, however 
small in the property sold, the purehaser 
at the exeoutiona sale purehased at his own 
.risk and that there was no warranty that tho 
property would answer to the deseription 
given of 16 in the sale notifisation. 

That decision turned on sestion 363 of 
the Oode -of 1882, now  replased by 
rule 91 of Order XXI, which says that the 
purchaser at a sale in exeoution of a deeree 
may apply to the Court to set aside the sale 
on the ground that the jadgment-debtor 
had no saleable interest in the property sold. 
It is well-settled that the rule only applies 
where the judgment-debtor has no saleable in- 
terest at all. The remedy given insush ease ix 
to have the sale set aside. Dr. Mitter sonsedes 
that in the present sase his slients would not 
be entitled to come in under the rule, Nor 
does it appear that they desire to have the 
sale reseinded.. What they want is to uphold 
the sale with compensation. 

It was also aonesded that the eases . sited 
eontained nothing of direst authority in the 


*appellants’ favour, besause in eaeh of them 


relief was sought by a third party austion- 
purshaser, not against *the judgment-debtor 
but against the dseree holder, It was argued, 
however, that they afforded some basis for a 
general prinsiple of equitable sompensation 
and that even if a third party auastion.pur. 
shaser had no elaim to relief sither against 
the deeree-holder or against the judgment- 
debtor, different considerations would apply 
in suah oiroumstanees as those of the present 
sase, where the question arises between a 
mortgagee and his mortgagors. 

The argument is not easy to follow, As 
‘I apprehend, when a decree. holder bas 
obtained leave to bid and has purchased the 
‘property of the judgment debtor, he is, 


(11) 17 M. 228; 8 M. L. J, 293; 6 Ind, Des. (x. e.) 
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generally speaking, in. the same. position as 
any other auotion-purehaser i Mahabir Pershad 
Singh v.' Macnaghten (10)], and for the 
‘present purpose his position seems to me 
‘not more favourable: but less favourable 
ethan that of a third party, beeause the sale 
“was held at his instanoe and presumably 
it was he, who supplied to the Oourt the 
partisulars of the property published in the 
sale proalamation. The principle, as I under: 
atand, is that, apart from the ease provided 
for by rule 91 and apart of eourse from 
fraud, a purchaser at an auction sale must 
abide by his..bargain. What is sold and 
. bought is the right, title and interest of the 
judgment-debtor in the property. The Court 
whi8h: sells the property does not guarantee 
the title and the maxim applies, c1vé2t emptor. 
|. Bo far as the judgment.debtor is eonsern- 
‘ed, the sale is in inetium and he .ean 
eome under no contractual liability to the 
‘purchaser, I oan find.no authority. in any 
.of the cages sited to us for holding that 
a mortgages purchasing under his deoree 
‘is in any better of worse position than 
‘any other purohaser. Ib .is. & matter 
‘of indifferenee whether a mortgagee or & 
‘third party pnrohases, A third - party wonld 
‘no doubt stand in the shoes of the mortgagee 
and the fast that no oase san be found where 
a slaim to eompensation from the judgment. 
debtor was even advaneed goes strongly 
‘against the appellants. 
I have still to notiee the ease of Deyat 
‘Krishna Naskar v. Amrita Lal Das (8) toe. 
whieh Dr, Mitter also referred. That again 
‘was a-sase,(not more relevant than the other 
, eases sited). in whieh a third party auction. 
.purehaser, in. a suit brought -against the 
deeree-holder, sought a refund of part of 
the purchase money on aseount of a defieieney 
: in the aetual area of the land purehased as 
-sompared. with the area stated in the sale 
: proslamation. Sir Franois Maolean, O. J., and 
Banerjee, J., eonsurred.in rejesting the claim 
for sompensation and the observations on 
whieh the learned Vakil relies. were entirely 
-hyothetisal and obiter. I will only read a 
passage from the judgment of Banerjee, J., 
at page 377." eThoe passage runs: ' After 
eonsidering the argaments on both sides, 
I am of opinion that the plaintiff has failed 
to make ont his elaim for sompensation in 
this ease. The considerations upon whiah 
*Page-ef 29 C,—[Es. ] 


the right of 1 a pem at a laki sale 
rests, to recover from the vendor eompensa- 
tion for defisiensy in the area of the property. 
gold, are evidently very different from those 
upon whieh a purohaser, ata sale in exeoution 
of the deeree, ean olaim sush sompensation, 
Coneeding that a purshaserat an exesution sale 
is entitled to elaim eompensation from the 
desree-holder for any innocent misdeseription, 
it is slear that he must prove that he has 
sustained loss by reason of sueh misdéssrip- 
tion. [t is not enough for him. to say, as a 
purshaser ata private sale san say, that he 
paid the prise for an area stated and as that 
is found to be less, he is entitled to propor- 
tionate sompensation, for the prios paid by him 
is determined, not by. contrast, but by ,com- 


. petition, the objest of whieh is to sepure 


fair -prise, and notwithstanding the over- 
statement of the area, the highest bid may 
not go beyond the fair valie of the pro- 
perty. .. 
For reasons already given the sase is hoi 
in my view of any.. essistanos to the appel- 
lants. On the sontrary, the „observations of 
Banérjee, J.; suggest an additional argument 
against the alaim:: The learned Judge toushes 
upon a point to which the Subordinate Judge 
also adverts in the judgment appealed from. 
At a Court-sale the prise obtained may _ not 
represent the true value of the property. If 
the appellanta’ title to equitable relief were 
well founded, the question of prios eould not 
be left cut of - assonnt. The gale would 
have to be re-opened-in a manner contrary to 
the seheme and policy of the Code, 
As regards the desision of their Lordships 
.of the Privy Couneil in Mahomed Kala Mea v. 
Herperink (4), that was a ease of a ‘very 
different nature. "There the sale in exeontion 
was being sondueted, by*offisers of the Court, 
one of whom went entirely.out of his way to 
misrepresent or misstate to the publie pre- 
‘sent on the oseasion the nature of the title 
-whish was being sold. He stated, sontrary 
to the alear terms of the sale-proolamation, 
;wlieh being in English was not understood 
by all the intending bidders and were, there- 
fore,-explained by the officer. in the verna- 
.sular, that-the land was being sold at the 
instanoe of the mortgagee whereas, in fast, 
all that was being sold was the eqnity of 


‘redemption of the mortgagor. Their Lord- 


ship say :— The appellant was thus led to 
believe that the invitation was an invitation 
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l to bid for a substantial property freed ‘and 

diseharged from all inenmbranoes. In the 


result he found himself the purchaser of a 


shadowy equity of redemption not worth one 
farthing.” 


ing a well-known prineiple, that a purshaser 
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Their Lordships deelared, apply- ` 


misled by a misrepresentation of that charae- 


ter on the part of the Court or its ministers 
eould not be held to his bargain and was 


entitled not to sompensation but to have the 


sale set aside. The ease did not turn on 
any contractual relation between the parties, 
and nothing  ooenrred in the present 
ease remotely resembling what ossurred in 
that ease, 
anything oseurred for whioh the Court or its 
officers eould be held responsible. And even 
if anything of the kind had oesurred, how 
eould it supporta elaim for compensation 
against the mortgagors as judgment-debtors? 

Similarly, as to the oases of Rustomji v. 
Vinayak Gangadhur (5) and Juranu Mahamad 
v. Jathi Mahamed (6) the question whioh was 
debated in those eases has no bearing on the 
question whish arises in the present case. 

In my opinion the authorities sited do not 


in any way sountenanea the appellants’ olaim: 


fo compensation, The judgment of the Court 
below was right and should be confirmed. 

There is one other point. 
Subordinate Judge refused to make a per- 
sonal desree against the mortgagors in 
respeot of the balanse of the mortgage-debt 
after dedueting the sum of Ra, 6,000. His 
ground for so refusing was that the appel. 
lants had not prodused a susesssion certificate 
‘in respest of the mortgage-debt. We do not 
‘propose to interfere with the order, as we 
understand its terms, it does not preelude 
‘the appellants from repeating the applieation 
when the required ° sertifisate has been 
obtained. 

The result is that the appeal is dismissed, 
The respondents are entitled to their costs, 
hearing fee five gold mokurs, 

Ouse, J,—1 agree. 


Appeal dismissed, 


The learned 


It is not suggested here that. 
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SIND JUDICIAL COMMISSIONER'S 
COURT. 
Orvis Sort No. 270 or 1918. 
, Desember 1, 1919. 
Present :—Mr. Raymond, A. J.C. 
Tar Firm or NOTANDAS —PLAINTIFF8 
tersus . 


Tax Fies or PRIBHDAYAL—Dorenpanrs, 

Qivil Procedure Oode (Act V of 1908), s. 151, 
O. IX, r. 18—Er parte decree, application to set 
aside—Inherent power of Oourt, when to „be 
exercised, : 


In dealing with an application to set aside an 
e» parte decree against: defendant, the Court is 
restricted to the conditions mentioned in Order IX, 
rule 13 of the Oivil Procedure Code, and cannot 
consider any other valid reason for disposing of the 
application, [p. 134, col. 1.] i 2 


Although a Court possesses inherent power to 
aot e» debito justitiz, and to do substantial justice 
between the parties whenever the oiroumstances 
of & case call for it, the exercise of this power is 
not intended to override the plain and express 
enactments of the law, and when the law in clear 
and express language presoribes the conditions for 
setting aside an es parte decree, there is no call 
for the exercise by the Court of its inherent juris. 
diction. [p. 184, col. 2; p. 136, col. 1.] 


Mr, Srikzshendas Lulla, for the Plaintiffs, 
Mr. CQastellino, for the Defendants. 


JUDGMENT,— This is an applieation to 
set aside an eg parie desreo passed againat 
the firm of Pribhdayal -Kishenehand on the 
25th August 1919 in Suit No, 270 of 1918. 
"Phe first ground of the applieation is that 
the defendants’ firm was not duly served with 
the summons. The summons was returned 
unserved on five ossasions, and on the 8th July 
1918 the plaintiffs applied for substituted 
servico to be effested by affixing a sopy of the 
summons on the outer door of the defendants' 
shop in Amritsar, where they sarried on 
business. This applisation was granted and 
it was further ordered thata sopy of the 
summons should be published in a losal 
paper, and the publieation in tha Oeil 4 
Military Gazette, Lahore, has been proved. 
The bailiffih endorsement on the original 
summons showed that a copy of the summons 
was affixed to the outer door of the defendantg’ 
place of business af Amritsar, on the lat 
August 1919, and this is not denied, Tha 
summons direeted the defendants to appear 
before the Registrar of this Court on the 7th 
August, but they did not put inan sppearanes 
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and the enit was kept for eg parte hearing 
before this, Ccuré cn the 15th August, but 
owing to otLer. werk was adjourned to the 
25th August, ‘Mr. Castellino, who appears 
for spplieapt stated that e did not question 
the validity of the servise of the summons but 
that as subtituted service had been granted, 
the time allowed for appearance in. Court 
was too short, and that, therefore, in terms 


‘of Order IK, rule 13, the defendants were 


prevented by sufficient sause from appearing 


‘when the suit was ealled on for hearing. I 


may here mention tbat in theapplieation under 
Order JX, rule 18, there is no eomplaint of 
short service by the applisant; on the 
eontrary, the eomplaipt is that they were not 
duly served, whieh they nowabandon. However, 


I am prepared to eonsider both the alleged: 


grievances of the applicant. There ean be no 
question that the zerviee of summons had 
Been duly effeeted in terms of Order V, 
rule 90. The summons was affixed to the 
outer door of the shop where the defendants’ 
firm carried on business, a sopy was also posted 
in the Court house, and there was further 
publiestion in the prineipal Lahore paper, the 
Oiril. y .Military: Gazette, pursuant to the 
orders of this Court. Can it be said: tbat 
sc ffisient opportunity war not given to the 
defendants firm by the. summons to appear 
in Ócurt on the day of hearing P They bave 
no doubt proved that.the proprietor of the firm 
Was on the day of.the servieein Bombay, and 
itis stated that he was ill; it is also proved 
that the manager of the firm. was in Lahore 
where he had gone iu eonneetion witha 
marriage. There isa slerk by name Har- 
bhaghwaneipg i in eharge of the shop, and he 
admits his presence when the bailiff eame for 
the serviee of the summons. Now this olerk has 
stated in his oeffidavit that he adqainted the 
bailiff with the whereabouts of the manager and 
proprietor of the firm, but that inspite of this 
information he affixed a sopy of the summons 
to the coor of the shop. He further adds that 
on the 6th “August he wired to the Registrar 
of this Oourt and asked him to send the sum. 
mong to Bombay at the address supplied. The 
bailiff was quite justified in doing what he did 
and the request sontained in the wire eould not 


‘be somplied with. Now on the day of the 
. .serviee of the summons the manager of the 


‘firm was only a couple of hours of railway 


journey from Amritsar, and he eould easily 


‘be eommunioated with either by wire, or letter 
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or personally, Without much diffieulty inii 
mation of the summons could have been given 
to him either on the Istor 2nd at the latest, 
ard as be was required to be in Karachi on 
tbe 7th August, he had ample opportunity to 
travel to Karachi with the greatest ease, The 
manager states that Harbbsghwansing in. 
formed him of the cervise of the summons 
only on the 7th August when he returned to 
Amritsar. 


I am not inolined to bélieve, this statement, 
fór if Haxrbhaghwansing had the intelligences 
to senda wireto the Registrar onthe 6th 
Auguet, he would alco have informed tbe 
maracer that in spite of his protest the 
bailiff had affixed the summons to the door of 
the shop. But even if the person whom the 
defendent firm had plaeed in sbarge of their 
shop, did rot inform the mansger as he should 
bave done, lam not prepared to eonsider this 
suffisient eause for the defendant firm from 
not appesripg in this Osurt on the day of 
hearirg. Accuming that the manager same to 
know of {he summons only on the 7th Auguct, 
the ew purte deeree waa vot passed till tbe 
25th August, It is alleged that the manager 
did not move in the matter, beeause it was 
expected that the summons would be 
despatehed to Bombay by this Court in 
eomplianse with the instruetions eontained in 
the telegram and that on previous 
oseasions when the bailiff eame with the sum- 
mons and-was informed that the manager and 
proprietcr'were not in Amritsar, he took the 
edmimenus back with him. Can this be deemed 
a valid reason P Even if defendants’ manager 
assumed that the summons would be des- 
patehed to Bombay, yet be may have taken the 
ordinary precaution of enbsequently aseertain- 
ing what had become df the suit, 


He knew thatthe summons was affixed to 
the door of his shop, he also knew that the 
hearing was for the 7th Augu:t, and he has 
taken not the slightest trouble to inform 
himself whataction had ‘been taken on his 
telegrai. Had ha done so, he would have 
known that his ease bad been kept for eg parte 


hearing on the 15th August, and then ad.’ 


journed to the 25th August, so that he had 
ample time to make his arrangements to be 
in Karachi .on the day of hearing. But his 
inaotivity and negligenee ia of a piese with 
his sonduet, On four previous oecasions the 
service of the tummong 


bas been evaded, . 
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. and were it not for the substituted servise 
on the presen$ ossasion, the same tastias 
would haya bsan resorted to. Iam inslined 
to plasa a liberal sonstraetion. on the word 
suffisient sause” in rule 13, but to do so in 
the present instanse would be an abuse of 
langaage, I have río hasitation in holding 
that the summons was daly servad on the 
defendants’ firm and that it was not pra- 
vented by suffisient o3u3e from appearing on 
the day of hearing. 

Tt has been next argued that evan if auff- 
sient anune has not been shown for setting 
aside the ez parte deoree, yet that this Court 
has the power under Order IX, rule 12, to 
set aside the desree if any other valid reason 
is made out and should ez debito justitia 
exercise its inherent power under sestion 
151, Civil Procedure Code, and set aside the 
ex parie deeres on the ground that the 
plaintiffs’ suit is not sustainable on ths 
. merits. Plaintiffs elaimed Rs. 3,195 as 
damages for non. delivery of 12 eases of 
Mulis which the defendants’ firm had oon. 
traeted to deliver in foar lots. In their appli- 
sation to set aside the ez parte deoree, the 
defendants have filed an affidavit of their 
manager, in whieh the main allegation is 
that the defendante did not effest any direct 
eontrast of sale with the plaintiffs but with one 
Remmehand Murlidhar of Amritsar. Some 
other defenses to the plaintiffa! suit have 
also been stated, Now the position taken up 
by the applicants’ Pleader may be formulated 
as follows: — The sonditions mentioned in 
Order IX, rule 13, for setting aside ex parte 
deerees are not exhaustive and do not 
restrict the inherent power of” the Court to 
set aside ew parie dearees. All that the rule 


preseribes is that a sasea where the 
summons has not” been duly served 
or where auffictent sause is shown 


for setting aside an ew parte desree, then it 
is obligatory for the Conrt to set it aside, but 

other conditions are not barred from the sognis- 
sange of the Court, and whether thore is suffi. 
aient eause or not, the Court should exereise 
its inherent jurisdietion for any other valid 
reason. 

In support of this argument reference 
was niade to a reeent deeision of the Bombay. 
High Court in 'Bslatiram Lazmenarayan 
v. Cursondas Damodardas (1), wherain a 
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Division Bsush reverssd, the judgment of 
Pratt, J., in an avplisation for the restoration 
of a suit under Order IX, rale 9, whieh had. 
baen dismissed under Order IX, .rule 8, on. 
the ground that though it was eompulsory on. 
a Oourt to set aside a dismissal where the 
plaintif® satisfies the Court that there was 
suffiasient aause for non-appyaranee, yet that 
Order 14, rule 9, does not taka away the 
Court’s power to rastore the ease for any other 
valid reason. Pratt, J., had dismissed “the 
applisation, ashe held that suffisient sanse 
has not been shown for non appearanee of 
the plaintiff when the suit was ealled on for 
hearing, but the Division Beneh ordered the 
restoration of the suit on aertain terms, bold- 
ing that whether suffisient cause was shown 
or not, it ought to exersise its inherent juris. 
dietion for the ends of tha justise, This 
desision follows Lalita Prasad v. Ram Karan 
(2), whera the same dictum has been laid 
down in preeisely. the same language. In 
Somayya v. Subbamma (8), Bhashyam Ayyan- 
gar, J. sitting singly, held that the affirmative 
provisions in seetions 103, 108 and 588 of the 
Code of 1882 (the. two first seationz sorres- 
ponding with the Order IX, rule 9 and rule 
13 of the present Oode) that a plaintiff may 
prove that he was "prevented by suffisient 
aause” from appearing or attending when hig 
suit was ealled on for hearing and dismissed, 
do not imply the negative, namely, that an 
application for restoration sannot be granted 
unless suffisient cause is shown. The effaeot 
ef the enactments is that if suffisient sause is 
shown, restoration is made obligatory on the 
Court, there being no disoretion in the matter; 
whereas in other eases the merits of the 
applisants’ oase form an important element 
for consideration, when the Court is asked to 
exereise its diseretion. His judgment was 
followed in Gopala Row v. Marta Susaya 
Pillai (4), but was dissented from by the 
sama Üourt i in Venkatarama Aigar v. Nata. 
raja Aiyar (5) and has been finally over. 
ruled by a Fall Bensh in quite a resent 
ease reported as Gad: Neslavent v, Marappa- 


(2) 14 Ind, Cas, 187; 34 A. 426; 9 A. L, J; 686. 

(8) 26 M. 599, 

(4! 80 M. 274; 17 M. L. J. 225. 

(5) 18 Ind. Cas. 860; 24 M. L. J. 225; 13 M. L, T. 
140; (1918) M. wW. N, 165. 
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reddigari Narayana Reddi (6). I may also men- 
tion that Somayya v. Subbamma (3) was 
dissented from in Esmail Ebrahim v. Han Jan 
Mahomed (7) and Usto Sahebdino v. Ghulam 
Kadir (8). Now as was laid down by the Privy 
' Counsil in Gokul Mandar v. Pudmanund Singh 
(9), the essenee of a Code is to be exhaustive 
on the matters in respect of which it deslares 
the law and it is not the provinee of a 
Judge to disregard or go outside the letter 
of the enastment aesording to it; true oon- 
struetion, Order IK, rule 13, preseribes the 
eonditions when an ez parie deares has to be 
set aside and these are either on proof that 
the summons was not duly served, or that 
defendant was . prevented from appearing 
when the suit was called on for hearing. 
To say that this affirmative enactment does 
not imply the negative, would be to ast in 
violation of the maxim "expressio units est 
exolusto alterius,” ` Had the Legislature 
intended that under sonditions other than 
those specified in rule 13, the Court had a 
diseretion to set aside an ex parte deoree, there 
would have been a provision to that effeet. To 
import, therefore, into the rule a sondition that 
a desree may be set aside for any other valid 
reason, would be deliberately to go beyond 
ita seope, and outside its express provision. 
And I sannot sonssive any justifisation for sush 
an interpretation whish, in view of the olear 
and specifie terms, of the enasiment, is to 
my mind entirely unwarrantad. It is not 
the ease that a dismissal of an application 
to set aside an ez parte deoree leaves the 
applieant without spy remedy. He has a 
right of appeal, he may apply for review, he 
may, if the deeree has been obtained by fraud, 
sue to set it aside. . It cannot, therefore, be 
afirmed that the dismissal of the 'applisation 
would result in irramediable hardship. [ 
would, therefore, respestfully differ from the 
rulings in Bilasiram Lageminarayan v. Curson- 
das Damodardas (1) and Lalía Prasad v. Ram 
Karan(2),0 far as they laid down that a Court 
is not restrieted to the conditions mentioned in 
Order 1X, rule 9, but may consider any other 


(8) 53 Ind. Cas, 847; 87 M. L. J, 699; 26 M. L. T. 
2m 10, L. W. 608; (1920) M, W. N. 19; 43 M. 94 


P (ay 10 Bom. L. R. 904. - - 
(8) 27 Ind, Cas, 924; 8 S, L. R, 241. - 
-(9) 29 0. 707; 4 Bom. L. R. 798; 60. W. N, 825; 
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valid reason for disposing of the applisation. . 
Though these two desisions have proseeded 
under Order IX, rule 9. I take it that 
the application of the prineiple would be 
the same under Order IX, rule 13. 

The further question now arises whether 
an applisant may not invoke the help of 
geetion 151, Civil Prosedure Code, and request 
the Court in the exereise of its inherent 
jurisdietion to sonsider any valid reason for 
the setting aside of an ex parie dearee. There 
is no doubt that the Court possesses an in- 
berent power to aot «x debito jusiihim, and 
to do substantial justice between the parties 
whenever the eireumstanses of a ease eall for 
it, But the exercise of this power is not 
intended to override the plain and express 
enactments of the law. It has been held in 
Hukam Ohand Boid v. Kamalanand Singh | 
(10), whieh was followed by a Full Bench 
ruling in Abdul Karim Abu Ahmed Khan 
v. Allahabad Bank Limited (11), that though 
the Civil Prosedure Code bound all the Vourts 
so far as it went, if was not exhaustive and 
did not affeet previously existing powers and 
that in the matters with whieh it did not . 
deal, the Court would exersise inherent 
jurisdistion to do that justices between the 
parties which was warranted by the sireum- 
stanses; and the nesessities of the case requir- 
ed. I quite agree with the view expressed 
in Gadi —Neelovami v. — Marappareddigari 
Narayana Heddi (6) that seotion 151,has 
been introduced for the simple reason 
that no Code ean exhaustively deal with 
the procedure for exersising every power, 
which a Oourt of Justice is competent 
to exersise; and the language of the seotion 
shows that it should be availed of only where 
a power whish has beqn exersised, has‘ not 
been provided for in the Code. In the 
present oase, if one resorted to the inherent 
jurisdistion of a Oourt, and admitted an 
applieation to set aside an ez parte deeree on 
grounds other than those specified in Order 
IX, rule 13, it would be In eonfíist with the 
express intention of the Legislature and with 
the clear terms of the enactment. As I have re- 
marked, the essenee ofa Code isto beexhaustive 
on matters on whieh it deelares the law, and, 
therefore, there is no eal] for the exercise of 


(10) 88 C. 927; 8 C. L. J. 67. 
D 41 Pl Cas. 598; 44 O, 929; 21 C. W, N. am 
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its inherent jurisdietion, when the law in 
clear language pressribes the eonditions for 
setting aside an ex parte desree. I am not 
in favour of placing limitations on the 
inheren$ powers of a Court; but it would be 
beyond the provines of '& Court to invoke 
their aid, when there is a olear provision 
laid down for its guidanee. I hold, there- 
fore, that sestion 151, Civil Prosedure Code, 
has no applisation to the present ease. 

I may mention that in Usto Sahebdino 
v. Ghulam Kadir (8), though the point did 
not directly arise, Fawoet, J. O., expressed 
a view that the Court is not competent to 
restore a suit on the plea that the appliea- 
tion diseloses a just and reasonable eause for 
rastoring the suit though not a auffisient 
aanse under Order IX, rule 9. ; 

Application dismissed, 
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MADRAS HIGH COURT. 
Second Civi, APPRAL No, 1153 or 1920, 
January 20, 1921. 
Present :— Mr. Justise Spenser and 
Mr, Justice Ramesam. 
A. MUTHIA OHETTIAR —Puatstive 
— APPELLANT 
. versus 
KARUTHAMADA PILLAI—DzrFENDANT— 


RESPONDENT, 

Madras Revenue Recovery Act (FI of 1854), s. 59 
—BSwuit to set aside revenue sale for fraud or irregula- 
rity~ Cause of action—Discovery of fraud —Limita. 
don —C i 


A suit under the provisions of section 59 of the 


Madras Revenue Recovery Act must be brought ~ 


within six months of the plaintiff having knowledge 
of fraud or irregularities in the conduct of a sale 
for urrears of revenue. Limitation should not be 
ealoulated from the date of the sale but from the 
date of the discovery of the fraud, fp, 186, col. 1.] 
r Srinivasa . Aiyangar v. Secretary of State for India, 
18 Ind. Cas. 617;. B8 M.92; 24 M.L.J.41, Venkata 
v..Ohengadu, 12 M. 163 at p. 179 (F. B.); 4 Ind, 
Deo. (x...8.). 467 and Iswara Pattar v. Karuppun, 8 M, 
L. J. 255, followed. i . 
Kopparthi Lingayya v. Araveti Chinnarayana, 44 
Ind, Cas 805; 41 M. 168; 33 M, L.J. 666; 7L. W. 
443 (F. B.), explained. 
: Per Ramesam, J.—The phrase “cause of action" 
used in section 69 of the Revenue Recovery Act 
povera all the facts necessary to be alleged by the 
plniatif for maintaining his action and, therefore, 
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in cases based on fraud, it includes not only the 
actual transaction by which the plaintiff is aggriev- 
ed, but the discovery by him of the fraud by means 
of which the transaction was brought about. (p. 186, 
cols. 1 & 2.] 

Dampanaboyina Gangi v. Addala Ramaswami, 26 
M. 785 at p. 739; 12 M. L. J. 108, referred to. 

Sesond appeal against a desree of the 
District Court, Madura, in Appeal Suit No, 
827 of 1919, presented against a dearee of 
the Court of the Sesond Additional Distriot 
Munsif, Madura, in Original Sait Ne. 26 
of 1919 (Original Sait 290 of 1918 on the 
file of the Court of the Distriot Mansif of 


Melur at:Madura). 


Mr A, N. Krishna Aiyrngar, for the 
Appellant. 

Mr. K. 8 Narayanaswamt, for the eRe- 
spordent, 


JUDGMENT. 

SPENGER, J.—-The ease of Koppirthi Lingayya 
v. Araveti Ohinnarayana (1) was a Full 
Beneh ease upon the applieability of the 
general provisions of the Limitation Ast to 
the period of limitation for preferring an 
appeal against orders made under the Provin- 
sial Insolveney Ast. 

It did not purport to deside anything 
as to tha period of limitation provided by 
sestion 59 of the Madras Revenue Recovery 
Aet, 1834. Srinivasa Atyingar v. Secretary of — 
Site for India (2) and Venkata v, Ohsngadu 
(8) are desisions sonsidered in Kopparths 
Lingayya v. Araveti Ohinnarayana (1) 
and while if may be said that the effeet 


eof the judgment of the learned Judges, wha 


wera parties to this latest Fall  Benob, 
was to throw doubt tipon the prineiples 
upon whieh the earlier desisions proeeeded, 
the latter, whieh related to questions 
of limitation arising out of the Revenue 
Resovery Ast, were nof direetly overruled. 

In the Provinoial Insolvensy Act III of 
1907 seotion 45 gives 90 days for preferring 
an appeal to the High Court to a person 
aggrieved by an order made by a Distriet 
Judge. Sestion 59 of Ast II of 1864 
gives six months fora suit in a Civil Court 
upon & eause of aetion arising ont of pro- 
esedings under that Act, the sause of aetion 
being that the plaintiff should dsem himself 
aggrieved by those proeeedings. In the present 

(1) 44 Ind. Cas. 805; 41 M, 169; 33 M, L. J, 566: 
7 L. W. 448 (F. B.) 

(2) 18 Ind. Cas. 617; 88 M. 92; 24 M. L. J. 41, 
3) 12 M. 168 at p. 179 (P. B) 4 Ind, Doo. (n.a) 

is 
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sase the plaintiff alleged that he was unaware 
of the sale having taken place till January 
30th, 1918, and ‘it is diffieult to see how it 
was possible for him to deem himself ag.. 
grieved before even ‘he was aware of the sale, 
eL he language of the two. Asts thus is not 
identical. 

Í ám. of opinion. .that the authority of 
Venkata‘y. Ohengadu (8), Iswara Pattar v. 
Karuppan (4).and.Sriuivasa Atyangar v. Sec- 
relarf) -of State for India (2) ia still good on the 
point that a suit-under the provisions of ses- 
tion 59 of Aat II of 1864 must be brought with- 
in six months of the plaintiff having knowledga 
of frand or irregularities in the sonduet 
of a sale for arrears of revenue. It follows that 
the ‘lower Courts were wrong in oaleulating 
limitation as running from the date of the 
sale without permitting the plaintiff to show 
that ‘he did not besome aware of the sale till 
‘some date within six months-before his suit. — 

The appeal muat, therefore, be allowed and 
the suit remanded to the Court of first in. 
stanee for disposal on its merits, sosta to abide 
the result, < 

Ramesay, J.—I agree with the order proposed 
by my learned brother. The Vakil for the 
appellant sonsedes, and rightly in view of the 
. Full: Beneh desision in Venkaía v. 
Ohengadu (3), that section 59 of the Madras 
Revenue Reeovery Act is the seotion appli- 
eable to this suit and he does not seek 
to apply to this. ease any Article of the 
Limitation Aet preseribing a longer period 
of limitation. If the cause of action in this e 
ease ‘san’ be said to arise on the dis- 
eovery “of “the fraud, the suit is within 
timé without using any  seetion of the 
Limitation: Aot and the question whether 
the decision in Srinivasa Atyangar. v. Secretary 
of State for India (2) is rightly decided or is 
overruled ‘by Kopparthi Lingagya v. Arayett 
Okinnarayana (1) does not arise. That in 
gush eases the sause of astion arose on. the 
diseovery of the fraud is the view of Kernan, 
J., in Venkata v. Ohengadu (3) followed by 
Collins, O.'J;, and Davie, J, in Iswara Pattar 
v. Karuppan (4). I agree with this view. 
The -phrase “sause of aotion" used in 
gestion 59 of the Revenue Resovery Aot 
has not been defined. it seems to me to 
ecver all the fasts neeessary to be alleged 
by the plaintiff for maintainidg his action 


(4).8 M. La J, 285, 
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and, therefore, in eases based on fraud .it 
includes not only the actual transaetion by 
whieh the plaintiff is aggrieved but the dis- 
eovery by him of the fraud by means of which 
the transaetion was brought about (See per 
Bhashyam Aiyangar, J in Dampanaboyina 
Gangi v. Addala Eamaswami (5) siting Cooke 
v. Gill (6)]. This is the view of the Legisla- 
ture as expressed in the third solumn of 
Article 95 of the Limitation Aot, which is gene: 
rally a sorreet deseription of the sause of nation 
of the suit deseribed in the first eolumn. 

On this ground I hold the suit is not 
barred, if the plaintiff ean prove the fraud 
alleged and its dissovery by him within six 
months prior to the suit. Oosts to abide 
the resuls. , 

M, @. P. 

Appeal allowe !; 
Qase remanded, 
(5) 25 M, 746 at p. 789; 12 M. L. J. 108, 


2 (1873) 8 C, P, 107; 42 L, J, O. P. 98; 28 L. T. 
; 21 W, R, 884, 





PATNA HIGH: COURT. 
APPEALS FROM AzPELLATH Deorres. Nos. 870 
AND 957 or 1919. sd 
July 15, 1921. 
Present ;— Mr. Justiee Adami and: 
Mr. Juaties Buekrill, 
Ix No. 870 of 1919 . a 
Bibi AZIZUNNISSA-—PiAINTIEF— 
APPELLANT 
versus l 
GHOWSAN KASAB AND OTHERS— 
DevexDants— RESPORDENTS, — . | 
IN No. 957 or 1919 7 
Bibi AZiZUNNISSA— Praintivr— 
APPELLANT 
versus | 
Shatkh TASAUWAR HUSSAIN anp 
OTHE 8 -- DEFENDAN: 8— EgsPOxDENTSa, 
Muhammadan Law-—Wakf—Mutwalli, power of, 1e 
appoint successor. 
Whatever power a mutwalli, who is not the | 
founder of the wak), might have, when in his death 
illness to- appoint-& successor, he has no power 
whilst in health so to ‘do, and: still less to draw up 
a Scheme for succession to the office of mutwalls, 
[p. 13^, col. J.] 
. Appeal from a desision of the ‘Distriet 
Judge, Mozaffarpur, dated the 2nd August 
4919, reversing that of the Subordinate Judge, 
First Court, Musaffarpur, dated the due 
Mareh 1919, 


* * 
Pape E et 
: 
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Mr, Hasan Jan, for the Appellant. 
Mr. W. H. Akbari for Mr, Khurshed - Hus. 
natn, for the Respondents. 


JUDGMENT, 

Buo&NILL, J.—This was an appeal from & 
decision of the District Judge of Musaffarpur, 
dated the 2nd August 1919, reversing that of 
the Subordinate Judge of the First Court of 
the same place, dated Marsh 7th of the same 
year. The facts were very simple, l 

One Fagira Kasab, a butsher, built a 
mosque in Mahalla Islampur in the town of 
Muzaffarpar; he was the father of Ghausan 
Kasab, the first defendant. 

Fagira used to live in a house sloss to the 
mosque and between the two buildings was a 


small piese of ground. For some years one. 


Hedayet Hussain looked after the mosque; 
he was the father of ene Ahmad Hussain, who 
after Hedayet's death took sherge of the 
shrine; Ahmad is the father of the 
plaintiff (who is the appellant here). 

Faqira died; his sop, the firat defendant, in 
1889 sold the house at Muzaffarpur and left 
the neighbourhood. About 1882, Hedayet 
also died and his son Abmad aeted, it is not 
now disputed, as mutwalli of the moaqne for 
many years, So far as Ghausan is sonserned, 
he himself admits that when he left the 
town and removed himself, his family and 
his. business to Samastipur, he asked Ahmad 
to look after the mosque and ita endowment 
properties, But there is no sontest now shat 
Ahmad was genuinely and legally the sub- 
stantive mutwalli until hia death in 1917. 
The little pieee of land lying between Faqira's 
house and the mosque originally belonged to 
Faqira and it is common ground that he dedi- 
eated it to the serviee of the mosque. . 

On this bit of land Ahmad built two 
rooms and he seems to have thought that the 
land and the rooms belonged to him person. 
ally, Atany ratein August 1916, not so long 
before his death, he had drawn up a wakf 
nama, By it, after setting out that the mosque 
had been builtand furnished by Faqira who had 
also sank a well near by, he reeites that there 
was & piese of land measuring 2 cottas lying 
adjacent to the mosque whieh, he says, had 
been in the possession and oesupation of his 
` own father Hedayet. He adds that both his 
father and after his father’s death, he himself 
had ont of their own poekets maintained and 
repaired the mosque and-thathe himself had. 
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built a house with two rooms on the piese of 
land referred to. These rooms he let out 
on rent whilst he had also ereeted another 
house whieh he leased; the proseeds derived 
from these buildings were utilised for 
defraying the upkeep of the shrine. He 
then goes on to dedicate as watf the land and 
housesin question for the purposes of the mos- 
queand finally he propounds a ssheme under 
whieh the mutwalli or eurator of the mosque 
shall be permanently provided for. This 
ssheme  seonsisted firat of all in appointing 
himself a8 mutwallý for his life and after his 
death in nominating and appointing Ghau- 
sau the first defendant, the son of Fagira, to 
be mutwalli, provided that he (Ghausan) eame 
bask to Muzaffarpur and took up his abode 
in the neighbourhood of the mosque; buk 


ihe adds that if this sondition was not 


folfilled, that is to say that if Ghausan did not 


asoept and agree to besome mutwalli, then: 


‘sash a person of my family as may be fit 
and who may aesept and agree to be 
mutwalli shall be wutwalt,”’ He made a 
further arrangement in the event of there 
being no member of his family who would 
accept and agree toast as mutwalli, whieh 
e»nsisted in a sobeme for the elestion by 
Massalmans, through a sommittes, of a 
Suitable person to undertake the duties, 
Ahmad eventually obtained the entry of his. 
pane in the Municipal Register as owner of 
the property. 

The present two KAN are at the suit of 
Ahmad’s daughter; one is for a deslaration 
tat the honses, whieh are the subjest-maiter-. 
of the suit, are endowed properties appartain- 
ing to the mosque and fÓr sonfirmation of 
her position as muhwali of the mosque, 
and the other is for resovery of rent of one 
of the rooms in question, 

It is necessary, in ordar to avoid soatdan 
in dealing with this matter, to səparate the 
question of the plaintiff's alaim to the right. 
to the position of mutwalli from that of 
her alaim for rent of the houses on the 
property, 

With regard to the question of the right to. 
the position of mufwalli, it may be noted at 
onse that Ahmad has been found to have been 
the mutwalli “de faoto and de jure" by both 
the Subordinate Judge and the District 
Judge. 

The plaintiff elaimed the position, fratly, 
apparently on the allegation that her father 
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had verbally appointed her shortly before his 
death; but she was unable ta substantiate this 
story; the evidenss adduced by her to that 


effect: was discredited by the Distriet Judge. 


and the: plaintiff's. elaim ot oral appointment 
was not argued. before us. She next elaimed 
the position by..virtue of the wekfnama of 
the 1st August 1916 made by her father, 
basing her elaim upon theground that as 
Ghausan did not fulfil the eonditions (notably 
as to losal residence) upon whish Ahmad had 
nominated him as his sieseseor, she, as the 
'.only -member of Ahmad’s family, beeame, 
through Ghausan's failure, the next nominee. 
To teat this claim one: must aeo what effect, 
“if any, oan be given to Ahmad’s- wakfnama, 
Ahmad was not the founder of the x akf; as 
Waqira was, Ahmad,.as ‘mutwalli, might, 
according to the authority of Ameer Ali, have 
well had power when in his death illness to 
appoint a siuacessor; but he had sertainly no 
power whilst in health soto do and still less 
to draw up & seheme for the süeeession, as be 
does in this'dosument. This view was eorrest- 
ly adopted by the District Judge and I ean 
zee no reason to find fault with? his deoi- 
sion.  - 
Next as do the elaim by the plaintift for 
reni; she elaima only. as mutwalis; it is here 
admitted ‘that the lands and houses are 
dedieated for the purposes of the mosque. 


As her olaim to the position of muiwallz 


faile, it follows that her elaim in that eapasity 
for rent fails also. 

Both appeals must, therefore, be dismissed 
with costs, but in making that order I should 
like to add that I have here only had to 
sonsider whether the olaim .of the plaintiff 
gueseeded cr not, The Courtis not in these 
appeals asked or.ealled upon to deside as to 
whois or ought to be the muiwalli, The 
solution of this question ought not, however, to 
present any - -Serious diffisulty. If, as ‘is the 
ease so far as we now are aware, the founder 
left no instruetions as to the sueeession, there 
should be no trouble in having a proper 
ssheme providing therefor drawn up in the 
usual manner provided by law. | 

Apanl, J.—I agree, 


. Appeals dismissed, 
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ALLAHABAD HIGH COURT. . 
SrCOND Civiu Aprasn No, 228 oy 1919, 

April 2, 1921, | 

Present: —Mr. Justise Rafique and 

Mr. Justiee Stuart, 
OHHIDDU-—P. AINTIFE—À PPRLLANT 
versus 
Mega, CAREW AND COMPANY, LIMITED 


—DEFEXDANT— RESPONDENT, .' 
Evidence Act (I of 1872), s. 08— Words used in 
particular locality in peculiar sense— Oral evidence, 
admissibility of, to explain sod 


Where in a deed „words in use ina particular 
locality in a peculiar sense are employed, oral 
evidence is admissible, under the provisions’ of 
section 98 of the Evidenee Act, to explain ‘the 
meaning of the words in question [p, 189, col. 1.] 


Seaond appeal. from a desree of the Of. 
eiating Subordinate Judge, Shabjahanpar, 
dated the 10th Dasember 1518. 


Dr. S.M Sulatman, for thé Appellant. 
Messrs. N, P. Asthana ani Lakshmi m 
for the Respondent. 


JUDGMENT. —The: dispute in the: ease 
out of whieh this appeal arises is as follows:— 
The plaintiff-appellant, who is a small son- 
iraetor of: Shahjabanpur, agreed to supply 
to the defendant. firm  sertain planks 
of uniform thiekness, varying rA and 
varying breadths at the rate of “Ra, 9 per 
hundred yards," The contest is with regard 
to the meaning of those words. The plaint. 
if-appellant states that he was to reeeive 
payment at the rate of Rs. 9 per hundred 
linear yards, $e. at the rate of Ha. 3 per 
hurdred ronning feet irrespective of breadth. 
In other words, his sontention is that if he 
supplied a hundred feet of planks six inehes 
wide he would ressive the same payment 
as if he supplied a hundrad feet of planks 
twelve inches wide, Under the sontraet the 
planks had to be not less than six inehes and 
not more than twelvé inehes wide. So if 
the plaintiffs eontention were assepted, he 
would have been a very foolish person if he 
supplied a plank more. than six insbes wide, 
as he would stand to gain more by keeping 
down to the minimum breadth.. The defend- 
ant eompany '8 eontention on .the other 
hand is that ibe words ' ‘Rs, 9 per hundred 
yards” meant Rs. 8 per one. hundred square . 
“feet.” It is very diffienlé to understand why the 
defendant firm shose tò frame their sontract 
in "this extraordinarily ambiguous manner. 
There is no objest in stating plain facts. in 
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misleading terms and the defendant firm will 
be well advised in future not to trust to the 
Courts dissovering the teohnisal meanings 
whioh they attash to ordinary words and to 


put what they have to say in words 
whioh are to bs interpreted assording 
to their meaning, The Trial Court 


found that the plaintiffs sontention was 
sorrect, The lower Appellate Court found 
that the defendant firm's ‘sontention was 
eorreot. . The plaintiff comes here in sesond 
appeal The lower Oouri admitted evidence 
to explain the meaning of the words “Rs. 9 
per one hundred yards.” If this evidence 
were rightly admitted, the finding of the 
lower Appellate Court as to the meaning of 
the words is a finding of fast whieh eannot 
be impugned in sesond appeal. So, the 
whole controversy in ‚this. appeal is on one 
point only, namely, had the Courts the right 
to admit oral evidence to explain the meaning 
of the words in question. Ordinarily they 
would have no sueh right, but in this parti- 
sular ease oral evidenae was admissible under 
the provisions of seetion 98 of the Indian 
Evidence Ast, as the words were used in a 
peculiar sense. Owing to the cireumstanee 
that the interpretation plased upon the words 
by the plaintiff, although the ordinary inter- 
pretation of the words in Urdu, involved the 
asséptanee of the absurdity that the defend- 
ant Company was ready to pay as maoh for 
planks six inches wide as they were ready 
to pay for planks twelve inehes wide, the 
Court had a right to permit evidence to 
slear-up the point. This eireumstanse suffi. 
siently shows that the words were used in 
a pesuliar sense. The evidaenee prodused: 
established that for some reason-'or' other 
the defendant Oompany has:for'""yeatm been 
drafting ita contraats with this pesuliar eon. 
dition; it being" well-known in the losality 
and by.the eontraetórs employed that the 
words "Hs. 9 per one hundred yard” as used 
ia the aontract really meant Rs. 3 per one 
hundred squarefeet. The appeal must, thera- 
fore, fail. It fails and is dismissed with 
.eosts, ineluding in this Court fees on -the 
higher seale. i 
| ` Appeal dismissed, 
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LAHORE HIGH COURT. 
. Sxzcosp Civit, Arrear No, 865 or 1917, 
VR .  . May 2,1991, 
: Present:i—Mr, Justioe Abdul Raoof and 
So ~ Mr, Justice Martineau, — 
OHANAN KHAN —PLAINTIFF—ÀA PPELLANT 
~ M S, Peréus 
RAJA AND OTHEES—DEFENDANTS — 
— RESPONDENTS, 


Qustom—Alienation—Sale— Necessity proved-in rése 


pect of part of consideration—Possession, suit for, 
by a against reversioner of vendor, whether can 
succeed, : 


Where. a vendeo of immoyeable proper 

the death of his vendor sues the poenas bee 
latter for possession of the property sold and a 
portion only of the consideration is-proved to have 
been paid for necessity, the vendee is entitled€o 
possession of the property, with a charge for that 
portion of the purohase-money for whioh negessity 
has been proved. [p. 140, col, 1, ]. 


Sesond appeal from a deoree - of the 
District Judge, Jhelum, dated fhe 23rd 
February 1917, affirming that of the Sub- 
ordinate Judge, First Olass, Gujrat, dated the 
19th Desember 1916. ^. ~ m 

‘Mr. Gobind Ram, for the-Appellant. . 

JUDGMENT,-——The land in snit- was 
sold by Kashu to the plaintiff for Rs, 1:434 
on the llth Angustl914. Kashu died and 
mutation ‘was effeeted in favour of hig 
brother Haku. The plaintiff -sues for 
possession of ` the-land.. The dispute is 
whether there was necessity for the sale 
the land being aneestral. The lower Courts 
have eonsurred in dismissing the snit on 
the ground that although necessity for g 
part of the purchase-mopey has been proved 
nesessity for the whole has not been proved, 
The plaintiff has filed & seeond appeal in 
this Court. < $ 

The lower Appellate Court has fol 
Khaira v. Maula (1). That was a d 
which a mortgagee, on the death of the 
mortgagor, sued the reversioners for posses. 
sion and it was found that” part -of the 
mortgage-money was not for necessity, It 
was held that a reversioner againat whom 
part only of the mortgage consideration ig 
binding is in the position of a mortgagor 
to whom part only of the consideration 
has passed, and that he dan resist, on the 
ground of partial absense of consideration 
the mortgagee’s suit for possession, i 


(1) 11 Ind. Cas, 191; 40 P. R. 1911 
1911; 212 P. L, $, 1911. | 136 P, W, R 


H 
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At the time when that desision was 
given the Fall Bensh Raling Gokal Ohand 
v. Rahman (2) was in forse, in whieh it was 
held that failure to pay full consideration for 
a mortgage avoids the mortgage and destroys 
the mortgagee's lien and right to possession. 
The ruling of 1907 was, however, dissented 
from in another Full Benah ruling of this 
Court, reported as Allah Ditta v. Nasar Din 
(2), in which it was desided that in the absense 
of a sovenant' or stipulation to the son- 
tisty a mortgage .is complete, not when 


the consideration for if is paid or made. 


good, but when the mortgage contrast ia 
entered into, regardless of whether and 
when the. eonsideration is paid or made 
good; and that a mortgage of whish the 
wlrole eonsideration bas not been paid ia 
valid tc the extent of the money advyaneed, 
unless the mortgagor has expressly put an. 
end to the mortgage. 

The law is, therefore, not sorrestly laid 
down in Khaira v. Maula (1), whioh 
is based on a deeision of this Court whieh 
has sinse been overrnled, The plaintiff in. 
the present ease must be held to bs en. 
titled to possession of the land, with a 
sharge for that portion of the purshase- 
money for which nasessity has been proved. 
As there is no definite finding by the 
lower Appellate Court as to the extent to 
whieh nesessity is proved, & remand is neees- 
gary, 

“We aesordingly asset the appeal, set 
aside the deeree of the lower Appellate 
Oonrí, and remand the sase to that Conrt* 


under Order XLI, rule 23, Oivil Procedure | 


Code, for disposal ‘after the question of the 


extent of the nesessity f r the alienation has ' 


been determined.  Court.fee on the appeal in 
this Court to be refunded. Other sosts to be 
costs in the ease. 
l Appeal accepted; 
Oase remanded, 
“(2) TH ER. 1907; 62 P, L, R. 1908 (F. B.); 95 P, 
19 


W.B 
(8) 33 Ind.. Cas, 474; 53 P. R. 1916; 51 P, W. R. 
1916 (Y. B.). | 
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ALLAHABAD HIGH COURT. 
Oivin Revision No. 107 or 1920. 
Marsh 21, 1921, 
Present: —Justisa Sir P. O. Banerji, Kt, , 
RAMRAJ SINGH —Avucriox PUuROHASE 4 ` : 
— ÁPPL'OANT 
versus 


RABI PRASAD—Obpposits Bins. 

Civil Procedure Code (Act V of 1908), s. 116, 
Q. XXI, r. 89—8Sale in ewecution—Deposit of decretgi 
amount by judgment. debtor— Application to set aside : 
whether should be in writing—Revision. 

Where after a sale held in execution of a decree 
the judgment-debtor makes an application to 
deposit the decree-money and the peualty of 5 per 
cent, on the purchase-money, such application mast 
be deemed to be an application not only for the 
deposit of the purchase-money, but also to have the 
sale set aside. It is not necessary thatan appli. 
pedo to set aside a sale should be in writing. [ p. 14', 
ce 

A High Court will not interfere in revision upon 
technical reasons. [p 141, cel, 1.] 


Civil revision from an order of tha Sab. 
ordinate Judge, Minsapar; dated the 12th 
Mareh 1920. 

' Mr. Galeart Lil, for the Applisant. 

Mr. Haribans Sahat, for the Opposite 
Party. 

JUDGMENT.—This is an attemat by the 
deeree-holder austion purahaser to have the 
order of the Oourt below set asida “upon a 
teshnisal ground. Ths property of the judg- 
ment-debtor, whieh was a fixelrate holding, 
was sold by anabion on the 20th of Auzast 
191+, The ease was to have been putiup 
on tha 20th of September 1919. Oa tha 18ih 
of that month the judgment- debtor filed an 
applieatio», whieh is usually salled a tender, 
for the deposit of the desretal amount and 
also of the five per os»nt. penalty whish 
is payable under Order X XI, rula 89 of the 
Oode of Civil Prosedure, for having an ana. 
Manifestly the objoet 
of that deposit was to have the sale set asida, ` 


- No gepazate applisation was filed, Oa the 


20th of September 1919 the Oourt fixed tha 
15th of November 1919 for the disposal of the 
objeations of the austion-purchaser. Those 
objestions were aetually filed on the 27th of 
October 1919, In the petition of objeetion 
it was distinetly stated that the judgment- 


. debtor had applied to have the sale set aside 


god disputed the validity of the applieation, 
The Court desided against him and set aside 
the sale. He appealed and the Appellat, 
Court also desided agaiost him. It ie urge 
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on his behalf in thia applisation for revision 
that as there was no written applisation 
before the Court in whish the judgment- 
debtor had expressly asked to have the sale 
set aside, the Oourt ought not to have set 
aside the sale, This objeetion i», in my 
opinion, untenable, besause in the first pluse 
* the applisation to deposit the money aud the 
penalty of five per sent. on the purehase- 
money must be deemed to be an applisation 
not only for the deposit of the purehase. money 
but also to have the sale set aside. "When 
on the 20th of September 1919, the Court 
fixed the lth of November 1919 as the 
date on whieh the objestion of the austion- 
purchaser was to be disposed of, there must 
have been some argument before the Court 
that the judgment-debtor applied to have the 
. sale set aside and the desree holder, who was 
. the austion purchaser, objected to the appli- 
sation,, The form of the order implies that 
there was an application to have the sale 
set aside. It was not nesessary that the 
application must be in writing. It mani- 
festly was orally made after the deposit 
of the desretal money and the penalty 
onthe 18th of September 1919, I think 
the Courts below have esme to a right 
conclusion, and this  applieation must 
be rejected, The desree-holder has got 
the. foll amount of his desree and he has 
alio" got five per sent. of the purchase money. 
He has no reason to somplain and this 
; Court should not, upon the technical reason 
whieh he puts forward, intsrfere in revi- 
sion. The applisation is dismissed with 
sosts., 
Application dismissed, 





SiND JUDICIAL COMMISSIONER’S 
COURT. 
J. Mise NEOUS Apetieation No. 288 
oy, 1919. 
Desember 8, i919, 
B Presni s Mr, Baymond, A. J.O. g 
E. MILLER — PETITIONER 
Y versus 
Tan Prem oF DHANASINGH. | 


RAMLAL AND OTHERS —RESPONDENTS, 
Arbitrattion—Arbitrators, disagreement — between, — 


a 
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Empire appointment of—Duiy of Umpire to hear 
evidence if desired. 


Where in the event of a disagreement between 
Arbitrators an Umpire is appointed, he is bound to 
re-hear the evidence if an application is made to 
him to that effect, and if he fails to do so, his 
award will be bad for misconduct, but if the 
parties do not apply to him to hear the evidence 
again, he would be justified in concluding that 
they have waived their right to do so, and in 
MIS the case on the materials before him. [p. 144, 
eo 

Applieation to file an award under the 
Arbitration Ast, 

Mr. K£mairaz Bhoiraj, for the Petitioner, 

Mr. Elphinston, for Respondent No 2, 

JUDGMENT.— This is “an application to 
je &n award under the Indian Arbitration 

et. 

By a reference, dated the 12th August 1919, 

the firm of Dhanasing Ram!al and the firm 
of Ramehand Ishwardas referred their dis. 
putes to the arbitration of Mr. S, L. 
Anastasiadi and Mr. J. Pederson, and 
in the event-of disagreement between them, 
the said Árbitrators were empowered to ap point 
an Umpire.‘ The Arbitrators did differ in 
their award and appointed Mr. Miller as an 
Umpire on the 28th September 1919, and 
intimation of his appointment was given to 
both the parties. The Umpire gave his 
award on the 7th October and his petition is 
now. before me for filing the. award; 
. Mr. Kimatrai appears for Dhanasing 
‘Ramlal against whom the award has been 
Jade and objects to if on the sole ground 
that the Umpire is guilty of misconduot, 
inasmuch as he did not fx any hearing and 
did not give the objestor any opportunity of 
stating his case or adducing his evidenee and 
did. not hear the parties, The other objes- 
tion that the Umpire waa not an European 
merskant has been abandoned. 

Tbe dispute between the partiea was in 
respeat of two sontraots of 100 bales of Siud 
Cotton whieh Ramehand Ishwardas agreed 
to sell to Dhanasing Ramlal. Mr. Anastasiadi 
was of opinion that Dhanasing had no alaim 
against Hamehand as the breach of aontraet 
was on his part, whereas the other Arbitrator, 
Mr. Pederson, same to tho. eonolusion that the 
seller should pay damages to the buyer. 
It is admitted that the Arbitrators examined 
the parties, perused the correspondenae plased 
befcre them, and heard the evidence of 
witnesses brought by either party, No 
notes of the evidenaa of the witnesses have, 
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however, been recorded. Both the Arbitra- 
tors then framed a report setting out the fasts 
of the sase, diseussing the evidense, and 
giving reasons for their respeative conclusions. 
Both the reports, together with the oorres- 
‘pondenss and the dosuments that were placed 
before the Arbitrators, were sent to the 
‘Umpire on the 2nd Oetober, but it is important 
-to remember that the parties were inform- 
“ed of the difference of opinions between the 
‘Arbitrators and of the appointment of the 

mpire on the 29th September. 

Mr. Miller, the Umpire, admits that he 
did not give any notise to the parties to 
appear before him, nor did he fix any 
date for hearing. He says he perused 
the statements before him very sare- 
folly and made his award on the 7th 
October, He adds that he felt it unneses- 
sary to take any evidence after reading the 
reports of the Arbitrators, and the sorres- 
.pondence between the parties and the dosus 
ments in the ease before him. It is admitted 
by Mr. Kimatrai that no .applieation to the 
Umpire was made by his client to take any 
 evidenee till the 7th  Oatober after the 
award had been. made. 
. The only Indian authority to whish I 
"have been referred io on the point in question 
-and-[am not aware of any. other, is suriously 
enough a judgment of this Oourt, reported 
as James Finlay & Oo. v. The Firm 
of Asudamal Hárbhaghwandas (1). It isa 
judgment of Oroush, A.J. O. sitting on the 
Original Side, and as with all respest I ven; 
ture to differ from it, it would be useful-if I 
were to quote that part of the judgment where- 
in he disposes of a praetissily similar objee- 
tion that had been raised to the award. The 
objeetion was, as in the oase before me, that 
“The Umpire was guilty of miscondust in 
not giving a notiee of his appointment, in not 
holding & sitting, and in not giving an 
opportunity to the defendant of .adduoing 
. evidense or of arguing the sase.” Mr, 
. Oroueh's judgment on this point was as 
follows:— The duties of an Umpire appoint- 
ed under reference, such as we-have in this 
ease, are indistinguishable from those of a 
single Arbitrator. He must give reasonable 
opportunity to the parties to ‘appear before 
him, to state their ease, and adduee evidence. 
. Within reasonable limits he- must take such 


(1) 12 Jad, Cas. 637; 9 B. L.-R, 89; 


[199] 
evidenee as eaeh party offers: Salkeld, 
In ve (2). If the parties  oelearly 


agree that the Umpire shall deside on the 
notes of the -Arbitrators alone, his award 
wil be ordinarily upheld: Firth, Im rs 
(3) and venkins v. Leggo (4). -But where 
there has been no such agreement and the 
judgment of the Umpire has proeseded on 
materials, which the parties have had no 
opr ortunity of commenting on, 8uoh a decision 
is against the prinsiples of justice and equity: 
Brook,‘ In re (5) There is one 
important distinetion between. James Finlay 
& Oo, v. Ths Firm of Asudamal Harbhagwan- 

das (1) and that before me, and that is that 
intimation had admittedly been given to the 
parties of the appointment of an Umpire and 
that it was Mr. E, Miller, 

Sesondly, I have not before me the terms 
of the referenge in the former ease, whereas 
in the reference in the present sage, there is 
no expess provision: that the “ Matter” in 
dispute should be referred to an Umpire, but 
merely that the Arbitrators are to appoint an 
Umpire in the event of disagreement between 
them, whioh may only involve on-his part a 
"desision on:the two sonflisting opinions. 

Now, as will appear-from the judgment of 
Crouch, Av J:O;, he refers to the authority 
of Salkeld,-- In re (2), in support 
of his finding that the Umpire must give 
reasonable opportunity to the  partiés 2 to 
appear before him to state their ease and 
adduse evidenes. -I have read the jadgment 
in the sase and 1 find that'the award of the 
Umpire was set aside besause it was found 
that an application had been made to him 
that he should hear witnesses and he was 
informed that if he did not do so, endeavours 
would be made to set aside the award. 
Littledale, J., said that "The Umpire is to 
hear all the evidenee upon application,” 
and Williams, J., also bases his judgment on 
the application that was-made to the Umpire 
to hear the evidenee, Lord Denman, C, J.a 
atates that it is a duty of the party presiding 
io hear the evidenoe and see the witnesses, 


(2) (1840) 101. fe 22; 12 A. & E. 767; 4 


P. & D. 732; 118 E. EC 1003; 54 R. R. 689; 4 Jur. 1132, 
. (8) (1850) 19 L. J. Q. B 


. 169; 1 L. M. & P. 63, 
* (4) (1842) li L, J. Q. B. 71; 1 D. (x: 5) 2775506 
Jur. 397; 63 B. E. 837. 
(5) (1864) 88 L. J, C. P. 246; 16 0. B. (X. s.) 403j 
10 Jur. (N. &.) 704; 10 L, T, 378, 143 X. R., 1184, 189 
X. R, 647, 
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but. that such a sourse- may be waiyed and 
that in the ease before him, the Umpire 
should have heard the evidense as an applica- 
tion was made to him to that effect. In the 
ease of Jenkins v. Leggo (4) alko - réferred to 
by Mr. Oroush it was held that if an Umpire 
refuse to re-hear the evidense already.-giyen 
before the Arbitrator, or to hear: further 


evidence, the award may. be set aside, and in. 


the sourse of his judgment Patteson, a 
Baid; “ ʻI de not see that.you oan oarry' the 
proposition attempted to ba laid down in 
support of the award, any further than this, 
that an Umpire may mako his award on the 
notes of the Arbitrators, if no objeetion is 
taken, but here there WAS. an expess request, 
not only to examine the witnesses previous- 
ly examined but also to examine new wit- 
nesses, and this makes the cbjestion mush 
_ stronger”, In the case of Tunno, In re 
(6) Lord Denman, O. J , said in the ‘ourse 
‘of his judgment; “If it WAS necessary 
for the justice of the ease that the 
Umpire should have personally heard the 
witnesses and applisation had been made to 
him for that purpose, he would not have been 
justified in refusing to hear them;"' bnt here 
-no applieation was made to, or refusal given 
by the.Umpire in his. sharaeter as Umpire 
to-hear the evidense, and Parke, J.,in dis- 
-posing of the objestion as to the Umpire not 
having heard the evidence, said that no 
applieation had been made to the Umpire to 
do so. Inthe oase of Hall v. Lawrence (7) 
it was held that the Court will not set aside 
the award of an Umpire beoause he reeoeived 
the evidense from the Arbitrators without 
examining the witnesses, unless he were 
required to examine them before making his 
award. The ease of Brook, In re 
(5), whieh was also referred to by Mr. 
Oroush, appears to me to have no appli- 
sation to the present ease, as the reason 
for setting aside the award was that the 
Umpire made his award after looking 
at samples furnished to him by the Arbi- 
trator representing the party in whose favour 
he desided without any sommunieation with 
the other party, and without giving the party 
Against whom he desided any opportunity of 
being heard. This was sertainly against the 


(6) (1833) 8 L. J. (N.s.) € 1 at p. 5: 5 B. & Ad, 
88; 2 N. & M, 328; 39 R. R, E97, 110. R. 870. 
(7) (1792) 4 T. R. 689; 2 R. R, 470; 100 E. R. 1191. 
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prinsiples of justies and equity, Russel on 
Arbitration, 10th Edition, 411, has the follow- 
ing passagé: “The Umpire must hear. the 
evidence of the parties and their witnesses, 8:4 
application be made to him by either party 
to. do" So, notwithstanding that the same 
evidance has already been adduced before the 
Arbitrators, The Umpire is not justified, in 
the faos of an objestion by either party, in 
taking any part of the evidenee from the 
notes of the Arbitrators unless there are. 
spesial provisions in the submission permit- 
ting him todo so,” And at page 422 the 
name author states that "an objestion on the 
ground that the Umpire has not re-heard the 
evidense may be waived by the -eonduat of the 
parties, and the faot that the parties seeking 
to impeash the award made no applisation 
to the Umpire before the award was made to 
re-hear the evidence will generally operate 
AS a^waiver.' 

Now, admittedly, as I have remarked, the 
parties were informed on the 29th Septem» 
ber that owing to a differenae of opinion 
between the Arbitrators, Mr, E. Miller was 
appointed an Umpire, and it is also admitted 
that no application was made to him to hear 
any evidense before he made his award on 
the 7th Oetober. In view of the faot that 
neither of the parties approashed him with 
a request fo hear evidenae, may he not have 
reasonably inferred that. they were not 
desirous of examining the witnesses again 
before him? It is possible that the parties 
mgy have been awaiting intimation from the 
Umpire of the date of hearing before tender- 
ing their evidence; however, on the other 


- hand, the Umpire, being aware of the parties 


having been informed that he had been 
salled in to deside the points in difference 
may well have expested the parties to- apply 
to him if they desired the evidenes to be 
heard anew. He waited for eight days before 
he passed his award. It is irne that the 
Arbitrators have not placed on reeord any 
notes of the evidense resorded by them and 
the paper that was shown to me could hardly 
be deseribed as a summary of the oral eyi- 
deneo, but the two reports of the Arbitrators 
seem to: me, as far as I san judge, an exh&us: 
tive discussion of the points in issue. The 


" fasts of the ease have been therein given, the 


evidences . of the witnesses has heen referred 
to, the. sontentions of the ‘parties haye bean 
puesinetly set forth, and the reasons for the 
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opinion of the Arbitratora have bsen elearly ' 


stated.. I think Mr, Miller, the Umpire, has 
every justifieation for saying that with the 
materials before him for arriving at a desi. ' 
BIOK, if waa unnecessary: for him-to resord any 
evidence. Of-sourse, 1 do not mean to imply 
that this would bea ground for refusing to 
hear any evidenos if it were offered to him, 
but I merely refer to it for the purpose of 
showing that his convietion may have’ been 
.eonfirmed that the parties were not inslined 
that he should hear any of the evidenee that 
had already been heard, ^ >- 

| The general prineiple dedusible from the 
authorities appear to me that an Umpire 
is bound to re hear the evidénes if an appli- 
«ation is made.to him to that effect, and if 
he fails. to do so, his award will be bad for 
missondust, but if the parties do not apply 
to. him to hear the evidense. again, he 
may well eonelude that they have waived 
their right to do so and are sontent with his 
desiding the ease on the materials before him. 
It oannot be urged in the present ease that 
reasonable opportunity was not given to the 
parties to apply if. they .were so minded. I 
eannot, therefore, hold that the Umpire was 
guilty of missondust in making. his award 
and na other ‘adequate reason bas been 
shown to me for setting it aside, 

(Let the award stand filed: 

. Costs of applisation to be borne by re- 
spondent. 

Bodl * l Award filed. 
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t ALLAHABRAD HIGH COURT. 
`~ Exeootion Fisst Appsa No. 231 or 1920. 
rg February <6, 1921. 
: Present :—Mr, Justice Gokul Prasad 
( and Mr. Justise Stuart. 
RAM CHARAN DAS AND ANOTHER — 
- i^ Decrem HOLDERRE— ÁPPELLANIS 
; versus 
KANHAI LAL AND:OTHXRS— 
JUDG uENT-Dxuk roRS— RESPONDENTS, 
Morígage—-Final decree for sale—Transfer of.mort- 
gaged property — 
rights of, whether affected. 


Where after the passing of a final decree for 
pale the judgment-debtor transfers. his interest 
„n the property mortgaged, sueh transfer or the 
re : bruni ir f 3 ne 
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y mortgagor, effect of—Morigagee, 
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fact that the transferee's name does nob:appear in 
the decree are no impediments to the sale, and 
cannet affect the rights of the. decree-holder to 
realise his money. 


Exesution firat appeal from & desree of 
the Subordinate Judge, Budaun, | 

Mr. P. X. Banerji, for the Appellants: 

JUDGMENT,—In , this oases it appears 
that a final desree for sale was passed in 
favour. of the appellants on the 9th of April 
1916, After the passing of this final dearee 
the judgment-debtors transferred their in- 
terests.in the -mortgaged property to the 
present respondents. When the appellants 
prosseded to exeoute the desree by sale of 
the property, an objection was taken by 
the Subordinate Juige of his own motion 
that as the property had been transferred 
to the respondents the said property, sould 
not be sold, their names nat appearing in the 
final desree for sale, We think that this view 
of the Subordinate Judge.is not supported 
by avy principle of law.: It was the property 
whieh was to be sold and any transfer of the 
property by the mortgagors, before the 
property had been sold fo satisfy the desrse, 
would not affeot the deoree-holders', right 
to realise the money. The only. effeat of 
sueh transfer would. be that it would give 
the: transferees a right to redeem until the 
sale was made absolute. The  exelusion 
st their names will not benefit the deeree- 
holders but harm the  transferees.. 1t is 
thus. obvious that the view taken by ths 
deoree.holders ia the correet view, We, there: 
fore, allow this appeal, set. aside.the deeree 
of the Court below and direof that Court 
to proeeed. with the .procecdings for ‘sale of 
the property as against the respondents also. 


Appeal allowed, 


4 
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BOMBAY HIGH COURT. 
OnimixAL ÀÁpPsAL No, 135 or 1921, 
June 7, 192]. 

Present :— Mr. Justice Pratt and 

.. Mr. Justise Faweett. 
ANVERKHAN MAHAMADKHAN-— 
ÁQOU8SED-— ÀPPELLANT 


versus 


EMPEROR — RESPONDENT, 

— Penal Code (Act XLV of 1860), ss. 201, 218—OCaus- 
ing disappearance of evidence of offence—Public 
servant framing incorrect record to save person from 
punishment—Suppression of genuine statements of 
witnesses--Fabrication of incorrect record by Police 
Officer-—Intention, 


The accused, a Police Officer, in investigating a 
theft case took down the statements of certain 
Witnesses and also: prepared a panchnama of the 
search of the house of the suspect. Next day he 
suppressed the genuine papers and fabricated an 
incorrect reoord of the investigation. On these facts 
he was convicted and sentenced under sections 201 
and 218, Indian Penal Code: 

Held, confirming the accused’s conviction and. 
sentence under section 218, that his conviction 
under section 201 was not maintainable. [p. 147, 
col. 1; p. 148, col. 1.] 

- Per Fawcett, J.—The expression “any evidence of 
the commission of that offence’ in section 201, 
Indian Penal Code, clearly refers, not to evidence 
in the extensive sense in which that wordis used 


in the Indian Evidence Act, but to evidence in its 


primary sense, as meaning anything that is likely 
to make the crime evident, such as the existence 
of a wounded corpse or of blood stains, fabricated 
documents, or similar material objects indicating 
that an offence has been committed, The state. 


ments of witnesses and Panchnamas do not con-, 


stitute such evidence. [ p. 148, col. 1.] 

Per Pratt, J. (Fawcett, Ta dubitante). — Section 218, 
Indian Penal Code, is much wider and embraces 
cases other than those in which a principal offender is 


screened. The gist of the section is the stifling of: 


truth and the perversion of the course of justice in 


cases where an offence has been committed. It is not - 


necessary even to prove the intention to screen any 


particular person. It is sufficient that the accused - 


knows it to be likely that justice will not be executed 


and that some one will escape punishment for the 


offence. [». 147, col. 2.] 
Empress v. Amiruddeen, 8 C. 412 at p. 418; 1 C. L, 
R. 488; 1 Ind. Deo, (N. s.) 849, relied upon. 


Oriminal appeal from oonvistion and sen. 


ienee recorded by the Seeond Additional 


Sessions Judge at Ahmedabad. 


. Mr. G. N. Thakor, for the Asoused, 
Mr. S, S. Patkar, Government Pleadér, 
for the Crown. 


JUDGMENT. 
Peart, J,— The appellant in this ease has 


10 
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been eonvieted of the offenses under sestions 
201 and 218, Indian Penal Code, by tha 
Sessions Judge of Kaira and sentenced ta 
undergo rigorous imprisonment for six 
months on eaah of the charges, the sentenops 
to run sonsurrently. 


The acaused was a Head Oonstable in 
charge of a Polise Station at Kathana, On 
the 24th July last, the Mukhi of Ra]aj sent 
& report to the Poliee Station that one Nana 
Daya had eomplained of the sommisaion of 
& theft of his ornaments and elothes. The 
report was reeeived at noon at Katbana and the 
accused went to Ralaj to investigate the 
GANG. 


It is admitted that in the aourse of his 
investigation he  searehed the house of 
Ganesh Ramji, father in-law of the 
complainant's daughter, who was suspested of 
being the thief, and found in hia house a piese 
of sloth anda bodice which the somplainant 
said belonged to him. Hae also found in that 
search a sum of Hs, 149. It is also admitted 
that Panohanamas were made of the search 
and of a comparison of the elothes found with 
the slothes of the complainant. Asotised also 
admitted that be searshed the house where the 
complainant lived a month ago. and made a 
Panchanama in respeot of that searah, It 
is admitted that. next morning aseused 
returned to Kathana with the somplain- 
ant Nana, the suspest Ganesh, and = 
Mukhi. 


That same afternoon the Sub. Inspestor, 
while returning to Káthana, met the Mukhi 
and Nang returning to their village and they 
complained to him that the complaint of 
theft- bad been hushed up by aosused No, 1, 
The Sub Iuspeetor took the papers of the inə 
vestigation from sosused No. i and the papera 
handed to him by aceused No, l were state- 
ments of Nana, his wife Santok and Beoeharand 
a Panehanama of property produced by Nana, 
All theas refer to a theft whieh was sap- 
posed to have taken plase on the 24th July, 
but which was immediately diseovered to 
have beens mistake, The statements with. 
draw the eomplaint, and im the Panehanama 
the complainant prodused some articles whieh 
were wrongly supposed to have been stolen 
from his house. 


The ease for the .proseeution is that these 
are all false writings fabrioated on the 25th, 
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and that the papere of the real investigation 

have been suppressed. 

Nana says that his aomplaint was of theft 
of ornaments and of a sum of Hs. 450, which 
he had received as the bride prise of his 
daughter when she was married a month ago 
to the son of Ganesh. He says that this 
property was stolen from the house of a 
Bania where he lived a month ago, that he 

"made no eomplaint at the time as he was 4 

stranger, but gave information when he same 
to suspest Ganesh to hava been the offender. 
Nana and the Mukhi both speak to the search 
of Ganesh’s house, the finding of slothes and 
the somparison of elothes, Nana says that 
he wag abused that evening by the accused 
and the next-day Nana and the Mukhi speak 
to the preparation of the false statements and 
the Panchanama at Kathana on the 25th. 
They say Santok never went to Kathane at 
all. 

. The aeensed's explanation is that. immedi. 
ately on arriving atthe village cf Ralaj 
the somplaint was withdrawn and he-reeorded 
the statement and made the Panehanama 
as to the properties that were: produced. He 
says that Nana admitted that. the somplaint 
be made to the. Mukhi was & mistake and 
that he found the articles had been shifted 
by his wife from the plase where he had put 
them. All this refers to a supposed theft 
on the 24th July. Subsequently thé asoused 
says he got information of a theft & month 
previous in the Bania’s house where Nana 
was then living. He says he searched that 
honse of Nana, he searshed the house of 
Ganesh, found olothes and rupees, sompared 
elothes with clothes belonging to Nana in 
Nana’s honee. He says that after doing this 
he same the next day to Kathana with Nana, 
Ganesb, and the Mukhi in order to take 
adviee of the Sub-Inspestor as to what he 
should do next, but that the latter took the 
papers from him. 

This explanation involves two sets of 
Poliee papers: first, the papers of the investi- 
gation of a theft of the 24th whish was with- 
drawn ; sesdndly, papers of the investigation 
of a theft which osgurred a month before and 
whish was under investigation. 

The question then arises, where are the 
latter set of papers P' The accused says that 
he gave these papers slso to the Sub: Inspes- 
tor and that the Sub-Inspestor who was his 
guemy suppressed them. But there is no 
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suggestion that the Sub.Inspeetor tampered 
with the diary of the aesused. The diary of 
the assused makes no mention of the investi» 


gation of the theft whish had oseurred a ` 


month  previcusly, Asaoused’s ‘explanation 
of this is that the diary which was taken 
from him by the 
incomplete. We agree with the Sessions 
Judge that this saünot be true, for this 
diary eontains & full resord of all that ao- 
oused did on the 24th July. The omission 
in the diary of any reference ^ to ' tha 
investigation of the theft a month previous 
sorroborates the Sub-Inspeetor, and, there. 
fore, we believe that those” papers -were 
never given by the aseused to him. 

lt is significant that the statement of 
Santok, the somplainant’s wife, does not 
bear her thumb impression, while the other 
statements do bear the thumb impressions of 
the supposed deponents. If the statement 
had been made on: the 24th, it would 
certainly have borne her thumb impression, 
This omission eorroborates the proseeution 
story and it shows the statement was writ- 
ten at Kathana on the 25th when Santok 
was not present. — 

Again, .if the _somplaint was immediately 
“bara and the property prodused by. 
the complainant, it is improbable that the 
Head Constable would have suo motu started 
an investigation of-a different theft of whish 
no one had somplained.. Who informed him 
of the previous theft ‘and. why is there no 
statement. taken of Nand’ abont this theft ? 

! Again, ; the immediate somplaint made by. 
Nana. and the Mukhi to the Sub. Inspeetor 
makes the truth of the story probable, 
Nana isa stranger to the village and not 
likely to ‘embark.. én, a sSonspiraey to ruin 
the Head Constable, 

! The: witnesses to the Panchnama as to the 
prodüetion^ of the property and the with. 
drawal of the somplaint by Nana no doubt 
support the "Panshnama, as they are bound 
to do. But two of them, Moti Jiva and 
Moti Tapi, repudiated if before the Com- 

mitting Magistrate. Ganesh, the person. 
suspected by Nana, supports Nana and the 
Mukhi and he says that. he was “made to 
give up the Rs. 14) found inthe: house 
by these two Panch witnesses, 

The Sessions Judge thinks that Nana aud 
ihe Mukhi have given false evidenee as to 
the substitution of the first report. But 


- 


Sub-Inspestor was ' 
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Nane is illiterate and the Mukhi is barely 
literate, Even if they are wrong in saying 
that Exhibit 10 was not the genuine first 
report, we are by no means satisfied that 
another firat report was not prepared, for 
the information  resorded in the Crime 
Register, Exhibit 24, tallies not with Exhibit 
10 but with the Panshnama. 

We have no. difficulty in agreeing with 
the Sessions Judge on fasts that Nana 
did somplain that the theft took plase a 
month ago and that the papers of that 
investigation have been suppressed, and that 
the statements and Panehnama handed 
over by the acensed to the Sub Inspeetor 
are false, 

As to the sonyistion we do not think that 
the sonvistion under sestion 201 in respeat 
of the suppressed papers san be maintained. 
These papers are not in themselves evidence 
of the sommission of the theft and we 
need not inquire whether the aseused 
should not have been eharged under sestion 
204, Indian Penal Code. 

Bat even as to the sonvistion under section 
218, the learned Pleader for the defence 


sontends that the faets do not sonstitate . 


an offenee under this sestion, unless itis prov- 


ed that it was Ganesh who sommitted 
the offenee. He sites in this sonnestion 
Emperor v. Sanalal (1). That was a 


ease under seations 218, 214, Indian Penal 
Onde, and it was there held that these 
offences were not eommitted as the person 
sercened had been asquitted of the prinsi- 
pal offense, whieh was one of eriminal 
breaeh of trust. That was a ease in whish 
the offenee sould not have been sommit- 
ted by any one bat the person sareened 
and his aequittal involved the sonolusion 
that no offense had been sommitted. This 
was the basis of the judgment of Batehelor, J., 
for he says the Magistrate was bound to 
proeeed on the footing that no offense of ari. 
minal breash of trust had been proved. The 
ratio decidend: was that where no prinsipal 
offense has been sommitted, there ean be 
no sonvistion of an aseessory under sestion 
213 or 214, These sestions, like seetions 201 
and 203, imply that the offenee sereened has 


been sommitted and not the guilt of the- 


(1) 20 Ind. Cas, 618; 16 Bom. L. BR. 694; 2 Bom, 
Cr. Q. 101; 14 Or. Le J. 453; 37 B. 658. 
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particular person sereened. This distinc- 
tion was, we think, overlooked in Qusen- 
Empress v. Saminatha (2) and Girish Myte 
v. Queen-Hmpress (3) and the eases there 
sited, Empress of India v. Abdul Kadir (4), 
Queen- Empress v, Fateh Singh (5) and 
Maiuki Misser v. Queen- Empress (6), do 
not require proof of the guilt of the persons 
noreened, 

Seetion 218, Indian Penal Code, is muéh 
wider and embraces eases other than those 
in whieh a prineipal offender is sereened. 
But even as to such eases the 6riminal 
intent is expressed in the following words: 
"with intent thereby to save, or knowing 
it to be likely that he will thereby save, 
any person from legal punishment," These 
words, we think, also imply that an 
offenes has been sommitted. The gist 
of the sestion is the stifling of truth 
and the perversion of the sourss of 
justios in oases where an offense has been 
committed. It is not nesessary even to prove 


. the intention to sereen any partieular person. 


It is suffieient that he knows it to be likely 
that justiee will not be exesuted and that 
some one will ess&pe punishment for the 
offense. In the ease of Empress v. Amsrud- 
deen (7) Jaekson, J., at page 413 says: 

“This is an offense applying only to publie 
servants, and au aot of a eertain kind is made 
punishable as an offer when sush act is 
done knowingly against the direetion of the 
law and with the intention of saving A 
person from legal punishment, whether the 
person so intended to" be saved from 
punishment had sommitted the offenee or 
not," 

I think this a sorreet interpretation of the 
sestion. It has been followed by this 
Court in the ease of Queen-Hmpress v. 
Krishnajs (8). 


(2) 14 M. 400; 1M. L. J. 168; 1 Weir 195; 6 Ind, 
Ind. Deo. (N. a.) 280. 

(3) 28 C. 420; 12 Ind. Deo. (N. s.) 879. 

(4) 8 A, 279; 2 Ind, Dec. (N. B.) 129. 
* (5) 12 A, 482; A. W, N. (1890) 73; 6 Ind. Dec. 
(x. B.) 1020. 
10. 619; 10 Ind, Jur. 104; 5 Ind. Deo. (N. s.) 


(7) 80.412 ab p, 413; 1 O.L. RB. 483; 1 Ind, 
Dec. (N. €.) 849; 


(8) Rat, Un. Or, C, 405; Cr, Re. No. 68 of 1888, 
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-In’this eonnestion the learned Pleader : 


further. eontend8 that the progesution should 
be limited to the sase made in’ the ohargé 
that the offense had. been: committed by 
Ganesh. But under sestion 423, Criminal Pro- 
cedure Code; the finding may be- altered in 
appeal, This may be done ' where the 
alteration involves no new facets and no 
prejudise to the &ceused: Lala Orka v. Queen. 
Evipress (9). The- nly alteration nesessary 
in the sharge is to dessribe the offence as 
one supposed to have been sommitted by 
Ganesh, it never was the sase of the sosused 
that no theft had been sommitted and the 
alteration does. nof prejudice the .aeeused, 
Ns doubt we shonld be satisfied of the faot 
that a théft had been sommitted in the 
house. of. Nana. Bat we. are.so0 satisfied, 
Nana had received Hs. 450 for his daughter’s 
marriage ;:a month before. He was a 
stranger to the village and in spite of his. 
delay in- making the somplaint we do not 
beheve that the eomplaint, be made was 
faise.- It is also obvious that the person 
whom the aeeused intended to sereen was 
Ganesh. A 

“We, therefore, reverse the oonvietion 
under-seetion 201, Indian Penal Code, and 
confirm: the eonvistion and rentenese under 
seotion 218, Indian Penal Code. 

FawcEIT, J;—l agree that the prosecution 
has proved that the asoused suppressed 
eertain Panchanamas.: and fabrieated an 
insorrest record of the investigation thet 
had been made, I also agree that the 
assused has heen* wrongly charged under 
section 20], ‘lndian Penal QOode. The 
expression "any evidense of the eommission 
of that offense,” i think, olearly ` refers, not 
to evidence in the extensive sense in which 
that word “is used in the Indian Evidence 
Ast, but to evidenee in its primary sense, as 
meaning anything that is likely to make the 
rime evident, sueh as the existence of a 
wounded corpse or of blood stains, fabricated 
doeuments, or similar materiai objects 
indieating that an offenee had been sommitted. 
The statements of a witness and Pansha- 
namas do not,ein my opinion, sonstitnte such 
evidenee. in this dotinéstion I mày refer to 


the ease of Nararabai v: Emperor (10), where ` 


8) 26 C. 863; 8-0. WEN. 653; 18 Ind, Dec. (N. s.) 
M68. . ee 
(10) 20 Ind, Cán: 601; 


18 Bom, E: R, 578; 2i Bom., 
Or. O. 90; 14 Or, L. J. 441, l 
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a Police Patil’ was charged with having torn | 
upa Panehnama whieh he hai-made. He 
was originally sonvisted under seétions 201, 
202, 204 and 217, Indian Penal Oode, but 
the sonvistions under sestions 201 and 202 
were upset in appeal by the Sessions Judge 
and only the sonvistion under gestion 217 
was maintained. This sonvistion was in 
turn upset by this Court, but that was 
on the spesial  oireumstanses of- that 
0850. 

As regards sestion 218, the sharge specifies 
that the acensed acted “with intent thereby 
or knowing it’ to ba likely that he would 
thereby save the said Ganesh from legal 
punishment.” I am of opinion that that 
particular  eharge has been  sufliaiently 
sustained by the evidence in the ease. We 
have the faot that Ganesh’s house was 
searohed by. the &esused, and in it was found 
the piese of sloth (artiele 1) and the bodise 
(artiele 3), that were prodused before the - 
Sessions Judge, and also Hs. 149 tied up ina 
rag. This is admitted by tha acensed aas. 
well as by Ganesh. Ganesh also admits tka’ 
artioles 1 and 3 did not belong to him, bat to 
Nana and his wife Santok. On the other 
band, both Nana and Santok say that the 
rupees that were stolen had been wrapped 
up in the piece of oloth, article 1. Similarly, 
they both say that, the bodiee (artiele 3) waa 
among the.stolen ‘property. If that evidence 
was believed, it direetly implicated Ganesh 
either in the theft or in the offenee of , 
reaeiving stolen property. And what one 
has to consider is the intention and know- 
ledge of the aesused at the time when he 
asted in the, manner alleged by the 
prosecution. Sueh intention or knowledge 
did, in my opinior, extend to that stated in 
the eharge. The aesused had reason to 
think that in the ordinary sourse, the Police 
investigation would result in Ganesh being 
tried on a charge either of theft or reoeiving 
stolen property, and it was certainly not 
improbable that the Court might believe the - 
evidenoe of Nana and Santok and eonviot 


Ganesh. I do not consider the possibility 
that Ganesh might not have been sent 
up for trial by the Police or that he 


might have been acquitted, is suffieient to ` 
meet the eharge. On tbe evidenese forth- 
eoming from aceused's investigation, the pro- 
bability to my mind, whioh I -think -was.also 
present to ihat of the -acoused, was that . 
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‘Ganesh would be sharged and sonvisted, so 
that the main object actuating the aseused 
was a desire to save Ganesh from probable 
iege] punishment. 

Áscordingly, I do not think there are suffi- 
aient grounds for our interferiag with tbe 
sonviction under sestion 218. In the view I 
take, it is nob nesessary to eonsider the ques- 
tion whether it is unnesessary under sestion 
218 to prove an intention to soreen any 
pariieular person.  Thatis a point on which 
I feel same doubt and refrain from ex pressing 
a definite sonalusion, 

J, therefore, sonour in the order ironed 
by my learned brother. 

Order accordingly, | 


MADRAS HIGH COURT, 
Oxgiminat Appgat No, 481 or 1920, 
Criminal Revision Casg No. 516 or 1920, 
Desember 7, 1520. 
Present : — Mr. Justiee Spenser, 
In re BHYRI RAJAYYA-——ACOUSED— 


- — APPELLANT, 
Penal Code (Act XLV of 1860), s. 302— Murder— 
Premeditation, absence of —Sentence, appropriate, 


The mere absence of premeditation is not, in 
every case, 9 sufficient ground for imposing ‘the 
lesser penalty for murder. Everything depends on 
be nn of the particular case. [p, 150, 
col, 1 


‘Appeal against an order of the Court of 
Session of the Ganjam Division, in Oase No. 
14 of the Calendar for 1920, 

Case taken up for enhancement of sentenae 
passed on the aesused in the said Sessions 
Oase. 

Mr, S. Venkatarama Aiyar, for the Appel- 
lant, 

Mr. V. L, Bthiraj, for the Crown. 

JUDGMENT. 

OLpF*iELD, J.—( October 18, 1920.) —T here 
is no reason for doubting the propriety of the 
convistion, 
ration of the deaeased woman, there is slear 
evidenee that the asoused, her husband, after 
a little alteraation took her home against her 
will from a wedding they w:ra attending, tbat 
sometime afterwards she game out of the 
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‘quarrel between the twoe was trivial. 


For, apart from the dying decla. ` 


‘that the sssused murdered hia wife, 
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house, in whieh (so ar 85 appears) they alone 
had been, suffering from the injuries of whieh 
she died. The appeal, therefore, fails and is 
dismissed, 

The nêsused has had notis6 to. show esüse ° 
against substitution of a sétifénee of death for 
the sentence of transportation inflisted by 
the lower Court, The wurder was brutal, 
the injuries inflisted ineluding wounds on ths 
nesk and shest and a severe wound on the 
abdomen, through whish the intéstines were | 
protruding, when deseased left the house. 
If aceused's own statement at the preliminary 
enquiry be adopted, deseased had, refused to 
go home with him from the wedding, when 
he wanted her to; and, though he reseded 
from this in the Sessions Court, it - is borne 
out by the proseoution evidense. The dying 
deelaration is to the effeet that aseused bad 
taken umbrage at the langhing eonversation 
deseased was earrying on with some other 
women, gave her a slap, took her home and 
there attaeked her. Whiehever sseount, 
however, is adopted, and both may in the 
main be írne, there is nothing diselosed, 


whieh affords any sort of exeuso for aeeused's 


sonduet or any ground for lenieney. Such 
an exeuse I do not feel at liberty to provide 
by mere eonjeeture that, when he and 
deseased were alone, the latter gave some 
sort of provogation, which in Some degres 
justified the former in losing control of 
himself and using exeessive. violenee: and in 
faot the evidence indicates that the eause for 
It is 
said that there was no premeditation. But £ 
do not think thatit is or should be the 
practice of the Court to regard absense of 
premeditation as invariably jastifying 
leniency, whatever the ciroumstanees and 
whether or no they in any degree explain or 
extenuate the acsused’s sonduat, Here there 
is nothing to exelude the possibility that he 
thought himself at liberty to use unregulated 
violense to sorrest his wife in disregard of 
thelaw. I would, therefore, impose a sentenea 
of death. As my learned brother differs, the 
sang must be placed before a third Judge. 

Huanxs, J.— (October 18, 1920).—The 
aesused has been fonnd guilty of murder and 
sentensed, under sestion 302 of the Indian 
Penal Uode, to transportation for life. 

There ean be no doubt on the evidensa 
The 
sonyistion must be“sonfirmed, < i 
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,. Notiee . was: sent.to the seeused to show 
- sanse why the sentense should not be enhans- 
ed. I think the ease belongs toa elass of 
enses .whieh, as far as. sentenes is sonserned, 
, may be differentiated. from oases where 
. murder > is eold-blooded, deliberate and 
premeditated. The husband and wifə were 
quarrelling even before they went into the 
, house and it may fairly be presumed that 
the quarrel sontinued inside: hot words 
i would pass on either side and the aseused in 
a frenzy, it may be, stabbed his wife 
fatally in a sudden passion, having lost his 
‘self. eontrol The sirsumstaveses indisate 
that the erime was nat premeditated. I 
Bee. nO reason, tuerorare; to enhanae the 
Bentense. 


| I would distans the appeal, mainfaining - 


the sentenae as it is. 


(The 'eriminal. revision sase eame on for 
hearing under sections 429 and 439 of the 
Uode of Criminal. Prosedure, on the 3rd 
of Desember 1920, before Spenser, J.] 


JUDGMENT.—The ascused, a Mala, was 


eonvieted at the August Session: of the Gane - 


jam Division of the murder of his wife and 
was sentenced to transportation for life. He 
appealed against the sonvistion, and a nctise 
was also served on him to show eause why he 
should not ba sentenseed to death. The 
learned Judges: somposing the Oriminal 
Beneh were agreed as fo the aeensed's guilt. 
"They diífered only *on the question whether 
there should be an enhancement of sentenee, 
‘and upon this: point the case has come before 
‘me under cestion 429, Crimiral Prosedure 
Oode. b 

I aseept the faat, upon whish both 
learned Judges sommented, that nothing 
same out at the trial to indisate that the 
erime was premedifated. The aesused had 
been away in Rangoon for one or two years and 
at Basra and had returned resently. After 
his return he lived with his wife at her 
parants’ house for 8 weeks till two days before 
ihe murder. * Acsording 2 prosesntion 
witness.Na. 3 they oscasionally quarrellei and 
ab other times they were on good terns, I 
agree. with Oldfield, J.. that absense of 
premeditation i is nob in every ease a suffieient 
ground for imposing the lesser penalty for 
murder, ‘Everything depends on the eireum- 
stanees of the partieular ease, - 
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I also agree that & tendeney to assume that 
besause the murdered person. was the 
murderer’s wife, he must have reseived pro- 
vosation from her and to supply by eonjeeture 
the absense of evidenes on the point is to be 
deprecated as being not only illogieal but 
also unjust to the woman. 


I notiee here that the Sessions Judge's in- 
ferenoe that besause the deeeased was taller 
than her husband and besause some interval 
elapsed between her being foreibly earried 
into the house by him and her soming out 
again and falling grievously wounded near her 
own threshold, therefore, there must have 
been a stand-up fight between this defenseless 
woman and her husband who was armed 
with a knife, is based purely upon son. 
jesture and is in my opinion unwarranted by 
the faots. It does not appear that the 
aesused reseived any injury. If he was able 
to lift her in his arms and earry har into 
the house in spite of her struggles, hia 
mother’s (prosesution witness No. 8) statement 
that she was stronger than the assused 
cannot. be true. 


The only provosation that the sesused 
mentioned at the Sessions trial that he had 
received was a refusal by bis.wife earlier 
in the evening to make his bed. This must 


‘have been long before the murder, as he says 


it was before he went to the marriage pro- 
session; He did not plead provosation.in 
extenuation of his aet either at the Sessions 


‘trial or in the Mazistrate’s Court, as his 


defenee then was that some one else killed 
his wife. The deeeased admitted that she 
was joking and laughing with some other 
women and that theaseused slapped her for 
it. I think that the statement of proseention 


witnesses Nos, 3 and 4 that the deeeased refused 


to some home from the marriage proeession at 
her husband’s bidding should be believed, 
but the statement of sesused's mother (oro: 
gesution witness No. 8) atthe preliminary 
trial that the deceased persisted in spite of 
warning in visiting other houses is less 
aeseptable, as she did not adhere to this 


. deposition on other points, saying at the 


Sessions that she made it in fear of the 
Polise, thus proving herself to be an untrust. 
worthy witness. 

Thus we have 


no proof of serious 


- provosation aud the murder was a very brutal 


One, : P 
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The ageused appears to have flown into a 
rage on account of his wife’s disobediense to 
his sommand, to have disembowelled her, and 
stabbed her further on the nesk, shest and 
forearm, 

If the question of sentenae were before me 
as a Sessions Judge trying the ascused in the 
first instanse, I should be inelined to treat 
the utter brutality of the aosused's ast as a 
reason for inflieting the death sentense, not- 
withstanding the absense of premeditation 
and the presense of some evidenes of slight 
provosation owing to the deceased’s disregard 
of her husband's wishes, Now that more 
than seven months have passed sinaga the 
erime was sommitted and four month: sinea 
his trial during whish time the seeused has 
bsen kept under sonstant suspense, I do not 
think that justise and humanity require that 
he should now be hanged for an unpremeditat- 
ed arime, espesially when the matter of 
sentence is so open to doubt as to lead two 
of the Judges by whom the sase has basn 
sonsidered to express an opinion that trans- 
portation for life is the more appropriate 
punishment for the erime of murder in this 
ease, The sentense is, therefore, maintained, 

M, C. P, 

Oonviction affirmet; 
Sentence maintained, 





BOMBAY HIGH COURT, 
ORIMINAL APPLICATION FoR Revision No. 343 
or 1920, 

Mareh 3, 1921. 

Present :—Sir Norman Maeleod, Kr , Ohief 
Justiee, and Mr. Justise Shah. 
GANGAPPA IRAPPA SARWAD — 
AÁQOOUSED— PETITIONER 
VET Stes 


EMPEROR—Responpenrt, 
Bench of Magistrates —Magistrate absent during part 
of trial, whether competent to give opinion— Magistrate 
present throughout trial, duty of, to give opinion, 


Ib is wrong that a Magistrate who has been 
absent during part of a trial should oxpress an 
opinion on evidence which he has nob heard. |p. 161, 
col, 2; p.182, col. 1,] 

. Per Shah, J,—It is the duty of a Magistrate, who 
has heard acase from beginning to end, to give 
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his opinion, whatever that opinion might be, It i 
not open to a Magistrate, after taking part in a 
trial throughout and having heard the evidence, to 
withdraw from the Court at the last moment, 
[p. 152, cols, 1 & 2.] à 


Appliestion for revision. 


Mr. D. N. Deshpande, for the Áscused. 

Mr. S. S. Patkar, Govarnment Pleader, for 
the Crown. i 

: JUDGMENT, 

Macteop, C. J.—The asoused wore aharged 
with the offense of assault under sestion 352 
of the Indian Penal Code before a Bansh of 
Magistratas of Bijapur. After several hear- 
ings the aesused Nos. 1 and 2 were sohvisted 
under sestion 352 ani sentensed to pay a 
fine of Ra. 125. It appears that the trial 
began before six Magistrates, but one of 
them withdrew from tha trial and took no 
further part in it, Oae ofthe five remain- 
ing Magistrates, Mr. Raghoji, was absent 
during part of the trial. Eventually he, with 
three other Magistrates who had baen sitting 
throughout the trial, signed the order sonviet- 
ing the asoused, while the fifth Magistrate, 
Mr, Chunilal, who had also been there 
throughout, withdrew from sitting in the 
Court, Two difficulties arise in the sonstrue- 
tion of the rules for the guidansa of the 


. Magistrates whieh are before us, whieh were 


sanstioned by the Government Resolution 
No. 3447 of 19th May 1916, 


Rule 4 says that “the Boneh in session 
shall ordin&rily eonsist of ten Magistrates, 


: but in order to form & quorum af a trial or 


inquiry at léast three members shall, from 
the beginning to the end thereof, be present 
as members of the Benek ” 


Rule 5 says: " If for any eause it is found 
nesossary to adjourn the hearing of a ease 
after the evidense has been partly taken, the 
trial shall either be sompleted before the 
Magistrates before whom it was eommeneed 
or shall be held afresh before a different set 
of Magistrates.” | 

Rule 7 says that "^ No Magistrate, who has 
been absent during any epart of the trial, 
shall given an opinion or resord a vote to 
the final order of eonvietion, santense, asquit. 
tal or discharge.” 

Olearly rule 7 has been sontravened, and 
that is a serious matter, beeause it is sertainly 
wrong that a Magistrate who has been absent 
during part of the trial should express an 
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opinion on'evidenee whieh he has not heard; 
and very possibly influeneé his fellow Magis- 
trates, although they are ‘in a better position 
than he is to deéide the ease. l m 

*Rules 4 and 5 may be sonstrued in two 
different ways. One sonstruetion may be 
that all that is neeessary to sonstitute a legal 
trial is the presenes of the same three Magis- 
trates from start to finish, no matter how 
many other Magistrates may have taken part 
in the trial for one or more days, provided they 
do not give an opinion or resord a vote as 
to the final order. The other ‘sonstruotion 
is that as soon as one of the Magistrates who 
commenced the trial is not present at an 
adjourned hearing, the remaining Magistrates 
are not eompetent to sontinue the ease, but 
it must be eommensed afresh. Certainly the 
latter eonstruetion would sause very great 
ineonveriense not only to the Magistrates, 
but also to aseused persons, besause it ean be 
Imagined, if there were ten Magistrates at 
the sommeneement of the trial, and the trial 
was one whish was likely to: last for several 
days, unless, all those ten Magistrates sop- 
tinued up to the end to be present, the ease 
on any one dsy when one Magistrate was 
absent would have to be stopped and aom- 
mensed afresh. However, that isa matter 
for the Government to sonsider, It is ser- 
tainly desirable that the rules should be so 
slear that no possible argument sonld be 
. raised with regard to their sonstrustion, In 
this ease, I think, there has been a olear 
irregularity, whatever gonstruotion is put on 
rules 4 and 5, besause Mr. Raghoji, who was 
absent during part of the trial, gave an 
opinion and resorded a vote as to the final 
order, The sonyistion and sentences must, 
therefore, be set aside, and the fines, if paid, 
refunded. l 

Snag, J.—I sonour, I desire to add a word 
with regard to the remark which appears in 
the jádgment of the Beneh Magistrates that 
Mr, Chunilal withdrew from sitting in the 
Court. Weare informed by the Pleaders in 
the ease that Mr, Chunilal was one of the 
MagiBirates who were present at all the 
hearings. "lf that” were so, I do not think 
that rule 7 ean apply to Mr, Ohunilal; and 
asa Magistràte who heard the ease from 
beginning to end, it was his duty to give 
his opinion, whatever that opinion might be. 
I do not think that it ia- open to a 


Magistrate, after having taken part in the 


> 
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trial throughout and having heard the evi. 
dense, to take up.a position whish Mr. Chuni. 
lal is deseribed in the judgment to have 
taken up. 
Rule made absolute, 


ae 


PATNA HIGH COURT. 
ORIMINAL Revision No. 62 or 1921, 
February 21, 1921. 
Present:—Mr, Justise Jwala Prasad, 
LACHMI OJHA—Pevtione E 
l cersus 
BIRJA MISSER Ax» ornens— 


; Opposite Party, . 

Criminal Procedure Code (Act V of 1898), ss. 145, 
146— Evidence, appreciation of—Jurisdiction, failure to 
ezercise— Order directing possession to be given on hap- 
pening of certain contingency, whether proper- 
Revision, 


In passing an order under section 146, Criminal 
Procedure Code, 1598, a general remark made by the 
Magistrate that the oral evidenceis not reliable; 
without referring to it and without giving any 
reason, is not a dispcsal of the evidenes upon the 
record andit amounts to a refusal to exercise the 
jurisdiction vested in him by law, remediable by 
the High Court in revision. [p. 168, col. 1.] 

An order declaring a certain person to be in 
possession of the property in dispute on the 


happening of a certain contingency cannot be 


passed under section 146 of the Criminal Procedure 
Code, 1898, but can only be passed under section 146. 
[p. 153, ‘col, 2.] 

Criminal revision against an order of the 
Deputy Magistrate, Basar, 

Mr. K, P, Jayaswal and - Devaks Prasad 
Sinha, for the Petitioner. 

Mr. S. N. Raz, for the Opposite Party. 

JUDGMENT,.— This is an application 
against an order of the Magistrate; dated 
the lith Desember 1920, attaching the 
land in dispute under seation 146 of the Code 
of Oriminal Prosedure. - 
‘The first party elaims the land by virtue 
of three rahan deeds: two of 1907, and 
one of 12th February 1920, exesuted by 
Gauri Shanker and hie father Raj Bansi, The 
land edvered by the rakan deeds, amounts to 
5 bighas, The rest of the land is elaimed by 
the first party on the strength of a patta said. 
to hayé been executed by the aforesaid persons. 
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-on the 20th of January 1920. The total area 
of land in dispute is about 14/61 aeres. 

The sesond party eonsists of Birja Misser, 
Sheosaran Ahir and 12 others Sheosaran 
Ahir elaims the land by virtue of asot- 
tlement said to have been made by him 
with Birja Misser as guardian of Gauri 
Shanker, who is said to bsa lunatie and 
with respest to whom a prosesding 1s pend- 
ing before the Distriet Judge for the ap: 
pointment of a guardian, The other mem- 
bers of the sesond party, about 12 in number, 
are the old tenants of the land against 
whom Gauri Shanker and his father had 
litigation in the Civil Court, whieh resulted: in 
favour of Gauri Shanker, and delivery of 
possession was effested on the l4th Febru- 
ary 1920, These persons do not lay any 
elaim now to the land in dispute and, 
therefore, they need not be sonsidered. 

As regards the other two members of 
the sesond party, Birja Misser and Sheosaran 
Ahir, the Magistrate has held that they 
have not been able to prove their alleged 
settlement or possession over the disputed 
land. Therefore, the only person before 
the Magistrate was the first party whose 
possession be bad to sonsider, The rahan 
deeds are undisputed and so also the set- 
tlement, The Magistrate has held that the 
title and the rigkt of possession with res. 
pest to the lands exists infayour of the 
first party, but he refuses to deslare the 
possession under section J45 of the QOode 
of Oriminal Prosedure for the reason 
ataled by him as follows: — 

“It'is not established that after delivery 
of possession by the Civil Oourt Lishmi 
was put in possession, There is no 
dosumentary evidense to show subsequent 
asquisition of possession by Lashmi. “The 
oral evidense is not reliable." 

The Magistrate has not given any reason 
fo. diserediting the oral evidenes of posses. 
sion of the first party, He has not, therefore, 
disposed of fhe sase before him asaording 
to law. The general remark that theoral 
evidenea is not reliable, without referring 
to it and without- giving any reason, is 
not a disposal of the evidenee upon 
the resord. It amounts to a refusal 
to exereisa the jurisdistion vested in him 
by law and is remediable by this Court in 
revision. | Again, the first party derives its 
title from Gauri Shanker, who obtained the 
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delivery of possession from the Civil Oourt 
on the 14th of February 1920, In fast, 
the lst party's ease is, therefore, based 
derivatively upon the delivery of possession. 
This having been aesepted by the Court to 
have been properly exesuted by the Civil 
Court, the benefit of the rasent delivery of 
possession by the Civil Court must hava 
bsen given to the frat party, inasmuch as 
Gauri Shanker or his father, who died 
only iu Baisakh last, did not objeat to the 
elaim of the first party. The Magistrate ap- 
pears to have bsen inflaensed by the faet 
that Gauri Shanker isa lunatie and perhaps 
his interest will be jeopardised by an order 
in this ease behind his baek, for he expres- 
sly states that the order of attachment 
passed by him is not binding on Ganri Shan- 
ker or the guardian who will be appoint- 
ed by the Civil Court. The proeseding 
under sestion 145 was presumably instituted 
on agsount of danger to a breach of the paass 


ani if the Magistrate balieved that Gauri ` 


Shanker or his guardian was interested in the 
subjest-matter of the dispute, he was bound 


,to bring him on the record to deside onee 


for all the right of possession of ths esn- 
iending parties in order to prevent a breash 
of the pease, for which purpose along section 
14 bas been enasted. 

‘Again, the order of attashment in the 
present ease, stating that a partiealar person 


-ig not bound by the order and further say- 


ing it “will ease in favour of Gauri 
Sh&inker when he regains sanity or in 
favour of his guardian when one is appoint" 
ed by the Distrist Judge,” amounts to 
declaring Gauri Shanker to be in posses. 
sion of the property on the happening of a 
ecrtain eontingensy, an order whisk san only 


“ba passed under section 145 and not under 


sestion 146, Gauri Shanker was not a 
party and so no order eoald bs passed by 
the Magistrate deslaring him to be in pos- 
session of the property. The order of the 
Magistrate is, therefore, bad and must be 
set aside. The Magistrate will no doubt 
start a proseeding under sestion 143 in 
ease of danger to a breash of the pease 


' and deside it after bringing all the peraons 


interested on the resord. 
Order set aside, 


* 
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BOMBAY HIGH COURT. : 
ORtMINAL ÁPPEAL No. 133 or 1921. 

‘+ dune 3, 1921. , 

Present : — Mr, Justiee Pratt and 
Mr, Justiee Faweett. ` 
GURLINGAPPA SHIDRAMAPPA— 
Accosep No, L— APPELLANT 
versus 


HM PEROR—Responpent, 
Penal Oode (Act XLV of 1860), as. 100, 804— 
Dangerous assault——Self-defence—Death caused—Right 
of self-defence, whether exceeded, 


Where an assault has once assumed a dangerous 
form, every allowance should be made for one, who, 
with the instinct of self-preservation strong upon 
himself, pursues his defence a little further than to 
a perfectly ` cool by-stander would seem absolutely 
necessary. [ p. 155, col. 1.] | 

A murderous mob went about the village looking 
for the accused, with the declared intention of 
killing the accused who had taken refuge in & 
co-villager’s house and hidden themselves in a dark 
kitchen’ at the back of the house, The mob broke 
into that house and: two of them made their way 
with torches to the kitchen and attacked the 
accused there, The acoused attacked their assail- 
ants and killed one of them: | 

Held, “that the accused had not exceeded their 
right of private defence and had, therefore, com- 
mitted no offence in causing the death of one of 
their two assailants. [p. 165, col. 1.] _ 

Oriminal appeal from eonvistion and sen- 
tense passed by the Sessions Judge, Bijapur. 

Mr. G. R. Madbhavt, for the Accused. 

Mr, S. S. Patkar, Government Plesder, 
for the Crown. 

JUDGMENT ,—The appellant in this ease 
has been sonvieted by the Sessions Judge of 
Bijapur of the.offenee of sulpable homieide 
not amounting to murder under sestion 304, 
Indian Penal Code, and sentensed to two 
years’ rigorous imprisonment. 

The fasts of the ease are not disputed, 
There were two factionsin the village of 
Shidnath: on the one hand the faetion of 
Ganigers and on the otber the fastion of 
Gowdas. About the time of this offence 
incidents oesurred whieh exaserbated the 
ill-feeling between the two faetions. On. the 
19th October there was a dispute nbout.a 
field which Jummangawda had bonghi, and 


he was obstructed by the oppoaite faetion: 


from plcughing it and on the 2lst Ostober 
1919 there was e dispute abont a right of way, 
in whioh Jummangawda was assaulted by the 
members of the opposite fastion, including the 
two seoused, 
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Jummangawds, in order to take revenge! 
got together &n armed gang whieh went 
about the village looking for the aesused 
shouting “din, din" and announeing their 
intention to kill them. In the eourse of 
their searsh they looted the houses of several 
Ganigers and burnt the  esontents, The 
asoused took refuge in the house of one 
Shamnaji Marwadi and hid themselves in a 
dark kitehen at the baek of the house. The 
mob broke into that:house, Two of the rioters, 
Ganya Lamani and Shankarappa, madè their 
way with torehes to the kitehen and attasked 
the assused. Ganya hit asaused No, 1 with 
an axe and wounded him on the bask and 
aesused Nos. land2 engaged Ganya and 
Shankarappa and after a fight in piteh 
darkness Shankarappa eseaped ontzside. 
After Shankarappa essaped, aseused Noa. 1 
and 2 hacked Ganya to death. 

It is  eonseded that the right of 
private defense which the aseused. were 
exereising extended under seotion 100, Indian 
Penal Code,. to eausing the death of their 
assailant. in fast it was the only prudent 
thing for aesused Nos. land 2to do. For 
they eoald not allow an enemy to remain in 
the:room in whieh they were, while they 
were anticipating a frontal attaek from the 
murderous mob that had broken into the 
house. This is soneeded by the Sessions 
Judge in his judgment. He says:— l 

"It ia selear that the aeeused inflisted so 
many wounds on the deseased in a frenzy of 
fear and rage. I asesept the fast that they 
knew that their houses had been looted and 
that the mob were looking for them, When 
the mob broke into Shamnaji Marwadi’s house, 
they retreated into the furthest eorner to 
get away from the mob and only struek Ganya 
and  Shankriya beeause they believed 
they were coming to attaek them and that 
aseused feared that they were only the 
forerunners of the mob and that they were 
partly aetuated by fear lest even a disabled 
man might, in the small dark room in whieh 
they had taken refuge, hamper them badly if 
the rest of the mob attasaked, and Ganya, 
though disabled, had seized the legs of one of 
them. I also aecept the faot that aeaused pro- 
bably sould not see in the darkness what 
wounds they had inflieted on the deeeased." 

In spite of this eonslusion the Sessions 
Judge isof opinionthat the aesused were guilty 
beeause they aontinued striking the deceased 
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for some’ time after there was any need -to. 
‘This aonelusion is inconsistent with his 
‘own finding that in the darkness the aseused 
, ould not see what wounds they were infliet- 
:ing. “Ib was too dark for the asoused to 
‘judge the effest of the blows. whieh they 
dealt on Ganya, and sonsidering the faot 
that they were Sighting for life like rata in a 
trap with the murderous mob infront of them 
‘and an enemy who made his way in the room 
where they had taken refuge, it is not 
surprising that- they did their best 
to make sure that that enemy was 
dead. Mayne, in his sommentary on tha 
right of private defense, says: “Where the 
assault has onae assumed a dangerous form, 
every allowance should be made for one, 
who, with the instinet of self-preservation 
strong upon him, pursues his defense a little 
further than to a perfestly sool by-stander 
would seem absolutely neesssary.” We 
_sgree with this statement of the law, whieh 
is most apposite tothe fasts of the present 
6956, . 
_ We aseordingly allow the appeal, reverse 
the eonvietion and sentenee of the appellant, 
. Gurlingappa, and direst that he be  aequilted 
and set at liberty. 
We also direst Rule to issue for revision of 
‘the sonviction and sentence of the other 
acsused Yellappa Gadigeppa who has not 
appealed, 
Appeal allowed, 


OALCUTTA HIGH COURT. 
CarminaL Revision No. 576 or 1920, 
' August 30, 1920. 
| Present :—Juatiee Sir N. R. Chatterjea, Kr., 
and Mr. Justise Cuming. 
NARAYAN KISSEN SEN AND ANOTHER 

l — A COUSED—PSTITIONERS 
VETIUS ` 3 
CORPORATION or CALOCUTTA— 


Orposire PARTY. 

Caleutta Municipal Act (III B. C. of 1899), ss. 841, 
559 (18), .631—Street, obstruction of, by blinds— 
Sheets of tin for blinds, whether fixtures—Limitation, 
when commences to run. 


Tin sheds which are attached by their side:to a-shop 
“by hinges and are supported at the other end by 
props forming a verandah aud which when the props 


‘other end by ‘props, 


‘ straight, It 


, this prosesution. 


rare taken: away: hang“ down straight, are not 
. fixtures within’ the, meaning of section 341 of the 


Calcutta Municipal Act, 
The period of limitation under section 681 of the 
Calcutta Municipal Act runs from the date of the 


-first commission of the offence, the date when the 


obstruction 
street. 


Criminal revision against an order of 
the Munisipal Magistrate, First Court, 
Calentto, dated the 3lst May 1920. 

Mr. Atulya Oharan Bose, for the Peti- 
tioners. 

Mr, Manmatha Nath Mukherjee, for the 
Opposite Party. 


JUDGMENT.—The two petitioners, Nara. 
yan Kissen Sen and Priya Lal Sen, have been 
sonvisted by the Munisipal Magistrate “of 
Caleutta and sentensed to pay a fine of 
Rs, 10 each under the rules made under 
re 559 (18) of the Caleutta Munieipal 

ob. 

The rule runsas follows: No person shall 
plase or have any blind shed, eovering 
awning or other projestion whieh has not 
been sanstioned by the General Committee 
under seetion 340 over or above any publia 
street, drain, aquéduef or.land vested in the 
Corporation, - 

The sontentions of the petitioners ar . 
fold: first, that the tin-shed in Wak ak ae 
fixture ‘and,theréfore, a noties should have been 
given to him under section 341 of the Aet 
and, sesondly, that the proseeution is time- 
barred. The fasts would appear to be these. 

_ The so-called tin sheds appear to be sheets 
of tin whieh are attaghed by their side to 
the shop by hinges id are Supported at the 

| by props They thus form a 

verandah over the street, When the props 

are taken. away the sheets hang down 
eannot be said that these 

Strnetires are so attashed to the house or 

‘shops as to have become a part of it, and we 


or projection was first placed over the 


‘agree with the learned Magistrate that they 
. eannot be considered as fixtures, 


| The next 
question to be sonsidered is whether the 


prosecution is barred by- limitation under the 


wre y 


. term of seetion 631, . 


Now admittedly (these -tin sheets ` haye 
been ueelas blinds or awftings to their shops 
for more than thrée months before the date of 
pro; The Magistrate ünds that 
they were plased mush longer aga than three 


. months bask. ‘The offense was committed 


fret elearly more than three months before 
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-the date-of- the present prosesation, The 
learned Magistrate would saam to hold that 
tha period of limitation would run. not from 
the date when the obstruetion or projeation 
was first made, but the last date on whish the 
obstrustion or projestion was in existenas. 

We are disposed to think that the period 
of limitation under sastion 681 mast be held 
to ran from the date of the firat aommiasion 
of the offanee, tha date when the obstrastion 
or. projastion was fess plasad ovar th; 
atroet, 

In the view of the law the prasent prosasu- 
tion is time-barred, 

The finding and sonvistion ara, therefore, 
set aside and the two patitioners are'aoquitted. 
The fine, if = will be refunded. 


Oonvicton set aside, 


ry 


BOMBAY HIGH COURT. 
URIMINAL APPLication FOR Revision No. 84 
or 1921, 

Juve 15, 1921. 

Pressni : —Mr. Justise Pratt and 
Mr, Justise Fawcett. 


In re DAGADU BAPU, 
Criminal Procedure Code (Act V of 1898), ss. 337, 
512—Pardon given to accomplice—Prosecution of 
approver—Discharge of approver when there is no 
trial—Principal offender gbsconder—Inquiry—Trial, 


The tender of a pardon does not prevent the 
prosecution from proceeding against an approver as 
an acoused person, If the proseoution is so revived, 
itis for the approver to plead the pardon asa 
defence. 

Emperor v. Kothia, 80 B. 611; 8 Bom, L. R. 740; 4 
Cr. L. J. 846 and Emperor v. Saber Akumji, 27 Ind. 

` Oas. 184; 42 O. 766; 19 C. W, N. 179; 16 Cr. L. J. 120, 
referred to. 

Sub.section (8) of seotion 337, Criminal Pro. 
cedure Code, implies that there is a trial in 
progress and its object is to seoure the evidence 
of the approver for such trial, If there is no such 
trial and no likelihood of such a trial, then the 
Magistrate has power to discharge the approver 
from custody. ? 

The principal acoused in a murder case having 
absconded, his accomplice was granted pardon in the 
course of inquiry and examined as a witness under 

- geotion 612, Oriminal Procedure Code. There being 
no prospect of the principal offenders. arrest and 
trial, the prosecution desired to discharge the 
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approver from custody, while the Trying Magistrate 
considered thatthe pardon was invalid, as it was 
not tendered for the purpose of an inquiry but for 
the purpose of securing evideuee under section 512, 
Criminal Procedure Code : 

Held, (1) that the offence of murder was inder 
inquiry, that in order to secure the approver’s 


‘evidence as to that offence a pardon was tendered, 


and that the proceeding under section 512, Criminal 
Procedure Code, was only ancillary to that inquiry ; 

(2) that it was open to the prosecution to proceed 
against the approver on the ground that he had not 
‘performed the condition of the pardon in that he 
had given false evidence under section 612, Criminal 
Precedure Code; and 

(8, thatif the prosecution did not desire: ‘to pro- 
ceed farther with the case against the principal 
offender, the Magistrate had power to discharge the 
approver, 


Applisation for revision, 
Mr, S. S. Patkar, Government Pleaier, for 


| the Crown. 


JUDGMENT.—This is a referense ide 
by the Sesond Presidensy Magistrate of 
Bombay requesting revision of an order made 
by him on the 26th Novamber 1920, granting 
a pardon to an assused Dagioo Bapu under 
seetion 337, Criminal Pros dure Code. 

The offenee under inquiry was an offense 
of murder and the aesused was plased before 
the Magistrate on a eharge of that offeneo 
on the 7th September 1920, Bnt as the 
proseeution ease was that another assused, 
Dhondoo Sumbhoo, who had &bseonded, was 


the principal offender the pardon was. ten. 


dered. The prinsipal offender has not been 


arrested,and it appears there in no prospeot 


of his arrest or trial. 

The prosesution desire the diasharge of 
Dagda Bapu, as otherwise he would be 
detained for an iadefinite pariod in the sustody 
AH AN &Dprover. 

The M :giətrate suggests that the pardon 
was invalid: as it was not tendered for the 
purpose of an inquiry but for tbe purpose of 


‘sesuring evidense under section 512, Criminil 


Prosedure Code. There is no substanse in 
this distinetion. The offense of murder was 
under inquiry and in order to secure the 
approver's evidence as to this offense, a pardon 
was tendered and the proseeding under 
sestion 512 was only ansillary to that i inquiry. 
There is, therefore, no ground for rêwision 
of the Magistrate's order undet seation 
337. : 
. We would point ou^, however, that pi 
na 
tender of a pardon does hol pzavsni tig 
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prosesubion from proseeding against an ap- 
prover as au acaused person. If the proseon- 
tion isso revived, it is for the approver to 
plead the pardon as a defense : See Emperor v. 
Kothia (1) and Emperor v. Saber Akunjs (2), 
It is open to the prosecution to proseed 
against the approver Dagdu on the ground 
that he bas not performed the sondition of 
the pardon in that he gave false evidenee 
under seotion 512, Criminal Prosedure Code. 
Or, on the other hand, if the proseeution 
do not desire to proeeed further with the 
oseeegainst the prinsipal offender, Dhondoo, 
the Magistrate has power to discharge the 
aeoused from  eustody. Snb-sestion 3 of 
sesticn 387, Oriminal Preeedure Code, implies 
that there i a trial in progress acd its objeat 
is to ceonre the evidenee of the approver for 
suoh trial. If there is nosuch trial and no 
likelibood of such a trial, then cessante ratione 
lex ipsa cessat, 
i Rule discharged; 
(1) 30 B. 611; 8 Bom. L. R, 740; 4 Cr L. J. 846, 


(2) 27 Ind. Cas. 184; 42 O. 756; 19 0. W, N. 179; 16 
Cr. L. J. 120. 





ALLAHABAD HIGH COURT. 
ORIMINAL Revision No. 855 cr 1920 
AND 
OKIMINAL Revision No, 41 or 1921. 
Mareh 12, 1921. 
Present: — Mr. Juatiee Ryvea. 
SABIR HUSAIN AND OTHER8— ÁQOUBSED — 
. APPLICANTS 
UCTEUS -` 
EMPEROR- Oprosite Party, 
Penal Code (Act XLV of 1860), ss. 160, 8283— Fight, 
between two factions—Absence of finding of common 


intention or of who struck whom—Conviction based on 
presumption, legality of —Affray. 


Where two factions engage in a fight, and injuries 
are caused to persons on both sides, in the absence 
of a finding as to who actually caused the injuries 
and who beat whom, or of acommon intention, a 
conviction under section 323 of the Penal Code, 
based on a mere presumption that the persons 
convicted must have caused hurt, cannot be main- 
tained. In such a case a conviction under section If 0 
of the Penal Code would be more appropriate. 
[p. 157, col. 2.] 

‘Criminal revision from an order of the 
Sessions Judge, Allababad, dated the 17th 
November 1920. 

Mr, G. P. Boys, for the Applicants. 

Mr. B. Malcomson, Assistant Government 
Adyosate, for the Orown. 
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JUDGMENT,.—These two revisions arise 
out of a fight whieh took plaee between two 
factions. Both sides were tried by Mr, Bain. 
He eame to the sonslusion that the evidence on 
both sides was perjured up to the hilt, so 
much so that be was not prepared to find that 
of the six persons sent up for trial on one side 
more than four were present, and on the 
other side he found he could hold five men 
guilty but no more. He same to the eonelusion 
that these nine men were engaged in the 
fight either besau:e of their own admission 
or because they had injuries on their persons, 
and, therefore, it was safe to eonelude that 
they at any rate took part in the fight. He 
eonvioted them all under section 147 of the 
Indian Penal Code and passed tbe maximum 
sentence allowed by law. Both parties 
appraled. The learned Sessions Judge in the 
oaBe of the four men held that on the finding 
it was unsafe to say that more than these 
four persons took part, and that the eonvio. 
tion order sestion 147 was illegal. 
He, therefore, altered the  sonvistion 
to one under seotion 323 of the Indian 
Penal Code and reduced the sentence of 
three of them, namely, Sabir Husain, Babu 
Lal and Masuria Din, to six months "rigorous 
imprisonment and of Nazir Hu*ain to a fine 
of Ra. 150, . In theother sace he held that 
although there were five persons present it 
was impossible to say that they asted with 
any common intention and, therefore, the 
sonvistion under seaotion 147 of the Indian 
erenal Code was not warranted. Hae also eon. 
visted them under section 323 of the Indian 
Penal Code and centensed them to six months’ 
rigorous Imprisoment. Both parties have 
ocme up here in revision. Itis urged that the 
eonvietion under cestion 323 is not warranted 


besause it is not found who beat whom. 
The learned Judge seems to think 
that this is  unneeessary beoause in 


the ease' of the four men, he says, "the 
presumption i8 strong andit sbould be taken 
as established that every one of the appellanta 
eaused hart tothe members of the opposite 
party.” Having regard to the finding in the 
ease of the five men, namely, that it was 
impossible to say that (hey aoted witha 
common intention, it seems to me impossible 
to hold, merely on the strength of a so-called 
presumption, that section 34 of the Indian 
Penal Code would be applicable in either 
sane,” I think if I had been trying the appeal, 
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I should have been able to find on the 
evidenee that the five men sertainly wera 


guilty of riot, but the learned Judge bas ` 


some to the opposite sonelusion. It seems 
to me impossible to uphold the sonviotion 
even under sestion 323 of the Indian Penal 
Code, if it is established on this finding that 
there was no oommon intention. On the 
other hand, it is quite elear that both parties 
sommited an offense under sestion 160 of 
the Indian Penal Code. Having regard to 
the bitter enmity between the parties 1 propose 
to give the maximum sentence allowed by 
law. I, therefore, alter the sonvietion in both 
eases to one under sestion 160 of the Indian 
Penal Code. I sentensa gll exeept Nazir 
Husain to rigorous imprisonment for one 
menth. Nazir Husain's fine of Rs. 150 is 
illegal. I reduoeit to Rs. 100. The balance 
will be refunded, If parties will some into 
Court with absolutely perjured evidence, it is 
their own fault if people who ought to have 
been sonvisted sare not. If any of these 
persons has not served out the sentenee of 
one month he must surrenderto his bail, 
otherwise all who have served the term of one 

month's rigorous imprisonment need not 
surrender, The order under seetion 106 of 
the Code of Criminal Proeedure in both 
enses will stand, 
Conviction altered, 


BOMBAY.HIGH COURT. 


OniMINAL Arrear No. 38 OF 1921. e 


| Jane 9, 1921. 
Present :— Bir Normin Macleod, Kr., Chief 
Justiee, and Mr. Justice Shah. 
EMPEROR-—APPELLANT 
versus 
 RAMRAO ABAJI PRABHU —AcQUs8ED— 


* RESPONDENT, 
Bombay District Municipal Act- (IEL of 1901 J, $8 
(7), 96 (8) —" Building" —'" Compound: wali,” 


A “compound-wall” comes. within the definition: 
ef "building." [p. 168, col. 2.]. 

Criminal appeal by the Government of 
Bombay from an order of acquittal passed 
by the Third Olass Magistrate, Malvan. 

Mr. 8. S. Patkat, Government Pleader, for 
the Crown. 

Mr. T. N, Valavalkar, for the Aseused. 

' JUDGMENT, 
Mactzop, O. J.—This is an appeal by 


~ 
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Government against an order of the Third 
Olass Magistrate dismissing the complaint 
of the Malwan Munisipality bronght against 
the accused in the following sirsumstanees, 
The acsused is the owner of a building within 
the Munisipal limits. He wanted to ereot 
& stone - wall to his sompound at a. distanse 
of thirty feet from the house. He soimmensed 
to ereat the wall without giving notioe under 
sestion 96 of the Bombay Distriét Municipal 
Ast III of 1901, whereupon he was served 
with notisa to stop the sonstruetion of his 
wall until he hai obtained permission, The 
assused, however, paid no attention to the 
notiee, but finished the wall in aontravention 
of the orders of the Municipality, in aon- 
gequenes of whieh the Municipality assorded 
its sanstion for the proseeution of the acsused 
for failing to give notiee and dirested the Mu- 
nisipal Inspestor to lodge a complaint against 
him under sestion 96, clause (5) of the Aat; 

The question 18, 1294 lore: whether the 
aosused was entitled to build his sompouad 
wall without giving notise- under s6stion 96, 
lf the "'" eompound-wall” eomes within the 
definition of ‘building,’ then olearly the 
asoused was altering externally or adding to 
the existing building by bailding the eom. 
pound- wall. Now the definition of ' ' building! ? 
in sestion 3 (7) is as [ollows:—" ' Building’ 
shall inelude any hut, shed, or other enolo- 
sure, whether used as a human dwelling or 
otherwise, and shall inelude also walls, 
verandahs, fixed platforms, plinths, door.steps. 
and the like." 

Ordinarily P & building annot 
exist without walls. Therefore, there would 
be no neoessity i in the definition of the: word 

* building” to mention that it inoluded walls,’ 
unless it was intended to inolude other walls 
in addition to those walls without whieh the 
building sould not exist, 

. In the definition in the previous ‘Act VI: 
of 1873 it was stated that the word "building ^" 
should inalude eompound- walls, door steps," 
verandahs, and the like, and the omission 
of the word ' ' eompound " from the definition 
in the Ast.of .1901 slearly shows that the: 
Legislature -intendéd- to, inelude within the; 
definition of the word " building” ` not only’ 
eompound-walls but other walls whieh the 
owner of the premises might srest for various: 
purposes besides that of enelosing the land 
on which the building stood. Otherwise the 
definition that the term “building” WA 
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inelude. walls is absolutely meaningless, I 
think, therefore, that the aseused was bound 
to give noties to the Munioeipality under seo- 
tion 960, and that he disregarded the notise 
to stop work, Consequently he was liable 
to be punished with a fine under sestion 96 
(5) of the Aot, It is certainly undesirable 
that house owners should disregard the notices 
served. upon them in sush sanes as these by 
Munisipalities, But it may be that the 
aeoused had been advised that his construction 
of the Act was sorrest, and that the Muni- 
eipality were exeeeding their powers in ask- 
ing him to stop the building of his wall. It 
is not, therefore,a sasa for exacting a severe 
penalty. In any event the aosused has ren- 
dered à servisa to the pnblie by enabling this 
Oourt to give a judisial desision on the point 
whish was eertainly not beyond dispute. It 
is suffisiont, therefore, to sonviot the aseused 
under sastion 96 (5) of the Bombay Distrist 
Munisipal Aat I(Iof 1901 and sentense him 
to pay a fine of rupee one. 
Saag, J.—I agree. 
Appeal allowed. 


OALOUTTA H:GH COURT, 
OURIMINAL Revistox No, 1070 or 1920, 
January 21, 1921. 

Present :—Mr. Justiee Teunon and 
Mr, Juatise Ghosh. 
JAMUNA DAS KIJRIWALA— 
PETITIONER 

versus 


HANUMAN BAKSH MARWARI 


—~Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), s. 145, 
reference to arbitration, whether contemplated by— 
Question of actual possession to be decided by Magistrate 
on evidence—Award of arbitrator, when can be accepted 
by Magistrate under sub-s, (5). 


A reference to arbitration is not contemplated in 
proceedings under section 145 of the Code of 
Criminal Procedure. The section directs the Magis- 
trate to receive evidence himself and on a consider: 
ation of such evidence to: decide tha question of 
actual possession. If, however, the parties: have 
privately referred the dispute to arbitration and 
the award of the arbitrators has been sooepted by 
hoth, the Magistrate would have ground for 
proceeding under sub-section 5 of section 146, 
Oriminal Procedure Code. 


Oriminal revision against an order of the 
Deputy Magistrate, Howrah, dated the 16th 
August 1920, 


Babu Satindra Nath- Mukherjee, for the 
Petitioner. 
Babu Manindra Kumar Bose, for the 


Opposite Party. 

JUDGMENT.—This Rule is soneerned 
with certain proaeedinga under the provisions 
of section 145, Criminal Prosedure Code. The 
dispute between the parties is as regards a 
amall strip of land measuring more or less 2 
cottas 1 chattak. The initial order under the 
provisions of the first sub seetion of seolion 
145 was drawn up on the 28th April 1920, 

On the 22nd June the parties filed before 
the Court a joint petition, in whieh they re- 
presented that in order to an amieable settle- 
ment of their dispute they had appointed 
arbitrators and that by the arbitrators’ 
dedision as regards the proseedings taken 
against them they will be bound. This. 
reference made by the parties, it appears, 
was made to 5 arbitrators, and on the 16th 
August 1920, an award signed by 4 of the 
5 arbitrators was submitted to the Court. 
Both parties sontended that the award was 
illegal and invalid mainly on the ground 
that in coming to their desision the four 
arbitrators bad ignored the fifth. There was 
also a ground, it may be observed, that the 
award has not dealt with the question of 
astual possession. In proseedings under 
sestion 145, Criminal Prosedure Code, ít 
has been held, in the ease of Banwari Tal 
Mukerjee v. Hriday Ohakravart: (1), that a 
referense to arbitration is not contemplated. 
The gestion directs the Magistrate to ressive 
evidence himself and ona sonsideration of 
sueh evidenee to decide the question of aetual 
possession. No doubt if the parties had 
privately referred the dispute to arbitration 
and the award of the arbitrators had been 
ageepted by both, the Magistrate would have © 
had ground for proseeding under sub-sestion 
5 of seetion 145, Criminal Procedure Code, 
But in the present onse neither party ascepis 
the award and both parties eontend that it 
is an invalid award. 

Under these sirsumstanees we mnst maka 
this Rule absolute and direst the Magistrate 
to take up proseedings afresh at the point 
reashed on the 22nd June last and to proseed 
to decide the ease in due eourse of law, 

Rule made absolute. 

(1) 82 C, 552; 1 C. L. J. 433; 2 Or, L J, 347, 


160: 
RODRICES ©, PAPA DADA, 


BOMBAY HIGH COUR. 
CRIMINAL ÁPPLICATION FOR Revision No, 67 
or 1921. 

June 10, 1921. 

Present :—Sir Norman Masleod, Kr., Chief 
Justiee, and Mr. Justice Shah. 
BARTHOL DUMING RODRICKS awp 
OTHERS—-APPLICANTS 
Yersus 
PAPA DADA—OpponeEnt, 


Oriminal Procedure Code (Act V of 1898), ss. 408, 


418—Caittle Trespass Act (I of 1871), s, 29. Com- 
pensation-—Offence—Conviction— P'ine— Appeal, 


A person, who is directed to pay compensation under 
section 22 of the Cattle Trespass Act, can be said 
to be convicted of an offence, but the compensation 
awarded against him, though recoverable as a fine, 
is not a “fine” within the meaning of the Penal 
Code and other Penal Statutes. Therefore, an 


appeal against his conviction lies under section 408 . 


of the Criminal Procedure Code and does not fall 
within the restrictive provisions of section 418 of that 
Code. 

- Criminal application for revision from an 
order passed by the Sessions Judge, Thana, 
in appeal from an order passed by the Sub. 
Divisional Magistrate, Bandra. 

r Mr. S. V. Bhandarkar, for the Applieante. 
. Mr. D, R. Patvardhan, for the Opponent. 
zs ‘JUDGMENT, 

PEEN C. J.— The petitioners were eonviet- 


ed by the Sub-Divisionsl Magistrate, Bandra, ` 


under sestion 220f the Cattle Trespass Ast 


I of 187], and the complainant was awarded ` 
` 100, together with the. 
The. 
learned Magistrate direated that the jotal: 


as. compensation Ra, 
fine of Rs,,26.8.0 whish he had paid. 


amount of Rs, 126 8 0 should be recovered in 


equal amounts o$ Rs, 42.2 8 from each of the- 


petitioners. 


In appeal to the Sessions Judge ths first 


point whish was- taken was that there was 
no appeal, The sesond point was that if 
there was an appeal tbe aompensation award- 
ed was really: a fine, and. the. effeet of the 


desision of the Magistrate was that eaoh of © 


the petitioners had been fined Rs, 42 2-8, and, 


therefore, no appeal lay nnder seotion 418 . 


of the Criminal Prosedure Code. It is admit- 
ted that a person convioted under sestion 22 
of the Cattle Trespass Aot can be said to be 
convicted of an offence. Therefore, an appeal 


would lie, unless the restrietive provisions of. 


seêtian- 418 applied to the sase. That ques- 
tion depends upon whether it oan be said 
that compensation awarded to a somplainant 
under seotion 22 ofthe Act is a fne, We seg 
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no necessity why the Court shonld exert ita: 


ingenuity to discover that what is stated by 
the Legislature to ke compensation, whioh is 
ove thing, i is to be inoluded within tbe term 

“fine” as laid down in the Penal Code and 
other penal Statutes, whieh is another thing. 
It is quite true that a person who is ordered 


to pay eompensation, and pays it, is out of. 


pocket to the extent of the amount paid, and 
the person who is ordered to pay a fine, ard 


pays it, is also out of poeket to the: extent. 


of the fine, but it does not follow that the 
nature of the penalty exasted is the same. 


It is quite true that under section 23; the 


sompensation which is awarded under seotion 
22 should be recovered in the same way as 
& fne, There again the method. of resovery 
has nothing whatever to do with the nature 
of the penalty, and in tbis respect it may be 
remarked that there is no provision under 
whieh the Court ean give a sentenee of im- 


prisonment in default of the eompensation 


not being paid. If the Legislature had 
intended that sompensation awarded ‘ander 
sestion 22 of the  Oattle Trespass Act was 
to be treated exastly in the same WAY as & 
fine for the purpose of eonsidering whether 
the sentence was appealable or not, then the 
Legislature sould easily have done so, For 
the present the Legislature has not done so, 
and there is no-rearon why we should go 
out of our way'in order to remedy the defeat, 
if it is one. An appeal lies against a Gon. 
vistion under section 408, and; in my opinion, 
the Sessions Judge was wrong in desiding 
that sestion 418 of the Criminal Procedure 
Code applied. There ia, therafore, no. neoes- 
sity to consider the point that although ‘the 
amount of ecmpensation "awarded .to the 


complainant against all the petitioners was , 
‘ŁO, basause’ emoh petitioner ‘was : 
liable to pay ander Rs. 50, therefore, ‘it sould 2 
ba said that eash petitioner had been fined 3 


over Hi. 


less than He. 50. I think.the Rule must ba 


made absolute and the appeal. mnat :go baak 1 


to. the Sessions Judge to 
aeeording to the merits. l 
Ssam,J,—l agree, | | E | 
Rule made absolute; | 
Casé sent back, 


at 
H + 
-k 


be . dealt with : 


- i w 
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|" — MIDNAPORE ZEMINDARY CO., LTD, V, NARES NARAIN ROY, 


CALCUTTA HIGH COURT. 
APPEAL FROY ORIGINAL Ducane No, 438 
or 1915, 

January 17,1921, 

Present  —Justiee Sir John Woodroffe, KT., 
and Mr. Justice Walmaley. 
MIDNAPORE ZEMINDARY COMPANY, 
LixrvED—DEFENDANT— APPELLANT 

ver8us 
Kumar NARES NARAIN ROY awp 


OTHERS— PLAINTIFFS — RESPONDENTS. 

Partition, suit for—Misjoinder of causes of action 
—Objection, when to be taken— Waiver — Áppeal— 
Limitation Act (IX of 1908), Sch. I, Art. 4^— 
Collector ,order of, directingentry in Settlement Record, 
whether award—Declaration, suit for maintainability 
‘of-~Hstoppel—Oivil Procedure Oode (Act V of 1908), 
8. 11—Rea judicata—Issue raised and decided but not 
necessary, whether res judicata. 


An objection that there cannot be a decision in a 
suit for partition of rights subordinate to that of the 
co-sharers, cannot be gone into for the first time in 
-appeal, as such an objection should be taken in the 
Court of first instance and if not taken, must be 

“deemed to be waived. [p. 163, col. 2; p. 164, col. 1.1 


An order of the Oollector setting aside the 
decision of an Assistant Settlement Officer and 
‘directing that the defendants should be entered in 
ithe Settlement records as tenants with occupancy 
rights, isan award within the meaning of Article 
_45 of the Limitation Aot. [p. 164, ool. 2.] 

A suit fora declaration that the defendants have 
no such tenancy rights is not bad because there is 
‘no formal prayer in the plaint to set aside the ordér 
rof the Collector. [p. 164, col 2.] 

By an order of the Collector passed in a proceed- 
ing for the temporary settlement of an estate the 
~defendants were entered in the Settlement records 
as tenants of the plaintiff with jote rights. The 
‘plaintiff wanted to appeal against the record but 
E eles to appeal was refused by the Collector. 
Then a kabuliyat admitting the defendants’ jote 
rights was executed by the plaintiff under protest, 
isubject tothe right to question the correctness of 
the recordin the Civil Court. Ina suit by the 
plaintiff for, amongst other matters, a declaration 
that the deferidants had no such jote rights: 

Held, that although the ordinary rule in the case 
of such a covenant was that the person entering 
into it was bound to recognise rights sò recorded 
even if such rights were incorrectly recorded and 
had no real existence, yet in the circumstances of 
the case the plaintiff was not estopped by the 
-covenant in the kabuliyat from disputing the right 
‘of the defendants as tenants [p. 18€, col. 2.] 


Where a Court having a question before it, 
.expreasly raised at the instance of a party 
to a suit, decides that an issue on that question 
does arise and gives a decision thereon, it operates 
as resjudicata in æ subsequent suit between the 
‘parties even though the issue in the previous suit 
was in fact not a necessary or proper issue to be 
tried in that suit. [p. 168, cols. i & 2.] 


Li 


: 1840. 
.90,652 bighos, and out of this area 23,498 


‘moutahs, of 


‘the 


Appeal against a deeree of the Subordi- 
nate Judge, Nadia, dated the 19th August 
1915. 

Messrs. S. R. Dass, U, N. Sen Gupta and 
Babu Probodh Kumar Dass, for the Appel. 
lant, 207 
` Babus Dwarka Nath Ohuckerbutty, Jatindra 
Nath Lahiri, Bireswar Bagchi and Manindra 
Nath Roy, for the Respondents. = 

JUDGMENT.—The chur to whieh this 
appeal relates has had a ahequered history, 
The land was resumed by Government in 
1823, and the first Settlement was made in 
It was found to comprise an .area of 


bighas were scsretions to seven mouzahs,. 
Khairtola, Baliadoba, Ohainpara, Bahadiar, 
Majhdiar, Koldiar and Nayadiar,. while the 
remainder formed  aseretions to twelve 
whieh it is nesessary to 
mention only two, Ramkrishtapur and Pool. 
beria, The Hajahs owned the entire interest 
in the last twelve mouzahs, while in the other 
seven mouzahs they owned half, and tke 


‘Choudhuris of Mathurapur owned the other 


half. When the settlement was made, 


‘there were two mahals formed, Nos. 814 
-and 815. 


No. 814  eonsisted of half 
the land of the seven mouzahs in whieh 
Putia Raj and the Mathurapur 
Ohaudhuris were joint owners plus the land 
that had scorseted to the twelve mousahs owned 
exolusively by the Raj, and No. $15 of the 
other half of the geven mougahs, The sattle 
ment was made with the Putia Raj of No, 
814 and with the Choudhurie of No. 815, 
When that settlement expired in 1860, it 


was found that thirteen out of the nineteen 


mouzihs bad been washed away and that the 
area remaining to No, 814 was 6,989 bigkas, 
aud to No. 815, 4,850 bighas. 

In 1870 the area had been further redueed; 
the area was found to be only 459 bigkas, 
and half of this was settled as No. 814 with 
Raj,and the other halfas No. 815 with the 
Obhaudhuris. 


In 1879 proasedings for a fresh settlement 
were bsgun. The area was then found to be 
4,021 bighas, afterwards raised toh, 763 bighas, 
forming part of Mouzahs Majhdiar, Kclidar 
and Baliadoba. Again this area was settled, 
half as No. 814 and half as No. 815, and as 
Meesrs,. Watson & Co., the predesessors.in- 
interest of the appellant Company, bad bought 
two annas of the proprietary interest in No, 
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814 from' the Rai, the settlement was made 
with them and the Raj jointly. 

Shortly after the settlement had been made, 
it was found that the river had thrown up a 
very large new area, whish on measurement 
proved to basas mneh as 18,750 bighas, This 
area was formed into a new estate, numbered 
3514, and was settled with Messrs.. Watson 
& Oo., asthe persons in aetaal oseupation of 
the land, although it was resognised at the 
time, as it is eonseded now, that the area 
aetually formed parts of the original estates 
Nos. 814 and 815. Olsims to settlement 
were made. by the Raj and by the Chau- 
dhuris, but they were rejested-on the ground 


that Watson & Oo. were aetually in posses. | 


sion. This settlement was for a term of 


'88ven years, to expire on the same date as 


the settlement of Nos, 814 and £15. In 1891 


‘the Chandhuris and the Rajas instituted suits 


‘bered 5 and 6 respectively of 1891. 


in the Court of the Subordinate Judge about 
this estate No. 3514, . The suits were num- 
As the 


‘present appeal does not toush the Chandhuris’ 


estate, it is enough. tó say that their 
suit followed. the same lines as that of the 
Rajas. The Rajas’ plaint gave a brief his- 
tory of:the chur, and then set out that the 
Revenue Authorities had eome to a wrong 


-eonelusion in holding that they were not in 


possession of an area of 13,020 bighas; it 
asserted that the Rajas were in possession 
until November 1889, when Watson & Co., 


.on the strength of the desision by the Board 


of Hevenue, enéered info possession. The 
area was ihade up of half the land found to 
belong to Moueahs Koldiar, Majhdiar, Balia. 
doba, Chainpara, Khairtola with the’. area 
given up td. Watsons by the Collestor (namely 
1,558 bighas odd) and the whole of the land 
found to belong to Ramkrishtapur.and Pool- 
beria, the two villages among the twelve, of 


.whish the names were given at the beginning 


LI 
t 


of this judgment. A remark. was added to 
the plaint that Watsons owned a share of 
30.13 g.1 k.lkr.inthe Torzi No, 814, 

The sause of action was given as November 
1289, when the plaintiffs said that Watsons 
entered into unlawful possession, : 

The prayers in the plaint were (a) fora 
declaration that the-land in suit formed part 
of Touzi No, 814; (5) for a deolaration that as 
the land was in possession of the ‘plaintiffs 
until the time of dispossession, the plaintiffs 
were entitled to get settlement from the 


ew 


Collestor; (c) for a deoree diresting that the 
plaintiffs should be put in possession ; (d) for 
mesne profits from the date of dispossession 
until the date of recovery of possession. 

The suit was deereed in plaintiffs! favour 
in May 1894: on appeal it was remanded for 
the Sesretary of State to be made a party, 


and it was again deereed in August 1897. . 


The defendants again appealed, and this 
Oourt desided the appeal in favour of the 
plaintiffs on May 30, 1899, but its desres was 
not signed until March 20, 1900. D 
Meanwhile the term of the settlement made 
in 1887 had some to an end. The reduced 
estates Nos, 814 and 815 were settled aa 


before for ten years. A similar term was 


proposed for No, 3514, butas the civil suits 
were pending the Commissioner ordered that 
it should be settled from year to year and 
this was done until 1900, when in sonsequenee 
of more land being added, a fresh settlement 
was made again with Watson & COo, 
to expire in 1909, on the same date as: the 
settlements of Nos. 814'and 815. In the Col- 
leator’s proseedings referenee is made to the 
pending suits, and the settlement was on 
eondition that if the results of the eivil snits 
be known at any time during the period the 
terms of the settlement will at once be modi: 
fied aesordingly." . 
made ten months after the deeision in this 
Oovrt, if seems unfortunate that the tenor 
of the judgment was not made known to the 
Collector. | E I aa 

It appears that no steps’ were taken by the 
Putia Raj to enforee the deeree until February 


t f ~ 


.", 1902. when exesution; proseedings wera 
-instituted in: the Court. of. the Snbordinate 
Judge, As’ the result of those proeeedings'a 
"Commissioner was appointed, and he went 
to the chur and purported to deliver possession ' 


to the desree-holders in August 1902 and 
September 1603. The desree-holders did 


not deposit the fees required for a Commis- 


sioner to determine mesne profits, ; 


: In November 1908 the Raj filed a petition 


before the Collestor about the settlement of 


Touzi No. 3514; the petition alludes to notises 


requiring the Raj to take settlement, and 
to a previous petition asking for the settle- 
ment of No. 3514 to be made along with 
Touzi No. 814" aeaording to the final deeree 
of the Honourable High Oourt,” and objeet- 
ing to the tenants and offisers of Watson 4. 
Oo. being entered at lower sums than thosg. 


LÀ 


As this settlement was. - 
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9stually paid. This petition was ordered to 
be filed. | 

It ia not elear what happened after this, but 
in August 1904 prooaedinga began before 
the Collestor for the amalgamation of those 
parts of Touzi No. 3514 whieh had been 
deslared by the High Court to belong to Touzi 
Nos, 314 and 815 with their parent estates, 
and eventually in April 1906, the Board of 
Revenue ordered that half of the areas found 
in the Mouzahs of  Mejhdiar,  Koldiar, 
Ohainpara, Baliadoba and Khairtola, and the 
entire areas found in Ramkrishtapur and 
 Poolberia should be amalgamated with Touzi 
No, 814, In May 1-05 a kabuliyat was exesut- 
ed in respeet of Touzi No, 814 by Mr, Gregson, 
who had then bought Watson & Oo,’s 
interest, and by various members of the Patia 
Raj family. Similar kabultyats were executed 
on July 22, 1910, and February 9, 1912. It 
may be noted here that in these two kabulzyuts 
the Midoapur Zamindari Company appears 
in plase of Gregson, At the time of exseuting 
the sesond of these habultyats the plaintiff 
put in a petition saying that he did not 
waive his right to question an order passed 
by the Colleetor as to Watsons’ joie rights 
in the lands. 

The order somplained of was passed in 
1908. In 1908 proseedings were begun for a 
new settlement; while they were in progress 
settlements from year to year were made, and 
the kabulzyat of July 22, 1910, just mentioned 
relates to one of ‘those settlements. In the 
course of those proceedings an application 
was filed on bshalfof the present plaintiff, 
whose estate was then in the Court of Wards. 
The application was aimed atan entry in the 
Bettlement reeord to the effeet that the 
Midnapur Zemindari Company had jote rights 
in the land. The Assistant Settlement Officer 
quoted a passage from the judgment of this 
Oourt in the suit of 1891, and said that in 
view of that desision he sould not show the 
Company as having {ole rights, butas the 
Oompany was in possession he must show it 
as in possession, The Company then appealed 
to the Oollestor of Nadia, and the Colleetor, 
Mr. Ezsohiel, held that the Assistant Sattle- 
ment Officer had misapplied the judgment 
of this Court and dirested that the Company 
should be entered as tenants with oseupaney 
rights, The manager of Ward's Estates 
wanted to appeal, but the Colleetor of 
Rajshahi, to whom he was subordinate, did 


not allow him to do so. Mr, Ezoeshiel’s order 
was dated September 20, 1909, 

After the aonelusion of the settlement, a 
kabuliyat was exeeated by the Company, and 
the plaintiff and other members of the Haj 
family for a term expiring on Marah 31, 1920, 
as already mentioned. 

On August 8, 1912, the plaintiff filed the 
sait from whieh thia appeal arises He 
alleges that the High. Court desree was 
exosuted and possession given. Bat to uss 
the language of the plaint, the plaintiffa have 
not inreality got possession of the deereed 
lands in proper order even in spite of their 
having obtained possession aforesaid, and tha 
defendant Company have illegally and yrithout 
any right been still holding possession of the 
whole of the desreed.lands on the ground o£ 
their having obtained the property by trans» 
fer from Messrs. Watson & Oo." It then 
refers to the resording by the Collestor of the 
alleged jote right of the defendants after 
and notwithstanding the desision of this 
Conrt, whieh was held to be applieable only 
to the state of affairs existing when if was 
given. It aesordingly asks thatit may be 
deelared that the defendant Company have 
not the oće right alleged by them, for partie 
tion and for a deeree giving him direst 
possession of the share to whieh he is entitled 
on partition free of the alleged jofe right after 
sjestment of the defendant Company. The 
latter does not now eontest the suit in so far 
as it is one for partition of the proprietary 
right in the lands in suit. The Company 
asserts a tenaney right and denies that the 
plaintiff is entitled to any such deelaration 
or possession of the land free of sueh alleged 
tenansy as is claimed, 

Tha learned Judge hasdeoreed the suit, 
deolaring that the defendant Company bave 
no jofe right in the lands deereed in the Title 
Suit No. 6 of 1891, ordering a partition and 
deereeing that the plaintiff do get khas 
possession in the lands given by demarcation 
assording to the said partition. 

A large number of issues were framed, 
ineluding one objesting to the suit on the 
ground of misjoinder of gauses of aetion. An 
objeetion was raised before us to tha frame 
of the suit, whieh was an objeetion to tha 
joinder of sauses of astion, namely, whether 
the plaintiff sould agitate this matter of tha 
tenaney in a suit for partition. It was argued 
that there eannot be adeeision in this 'suif 
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cof righta subordinate tothat of the ao-sharers. 
But we held that that this point could not 
now be gone into, as such an objection should 
have been taken in the Court of first instanse 
nd if not taken, must be deemed to 
“ bê waived. It is true that an objeotion 
was taken to misjoinder of parties and 
auses of action but aa appears from the 
judgment, it was of different sharacter from 
that now urged, 

The main argument in the appeal may 
be divided into three heads: (a) objections 
in bar of the suit by the defendant Com- 
pany; (b) the question whether this olaim 
of jofe right is or is not res judicata by 
weason, of the previous High Oourt 
desision ; (c) if there isno bar to the hear- 
jng of the suit and if there is no res judi. 
cata, have or have not the defendant Company 
the tenaney right whieh they elaim ? 

We may say at onse that it is not neaessary 
' «£o consider this last i issue, besauge the eonelu. 
‘sion at whish we` have arrived is that the 
bars to the suit whieh the defendant Oom- 
pany set up are not established and the sonten- 
tion of the respondents that the issue of 
itenanoy right is res judicata is made ont. 

The arguments in bar of the suit are (1) 
that the suit is barred both under the 
-provisions of Artieles 14 and 142 of the 
-Limitation Ael; (2) thatif the issue as to 
 »tenaney is ves juatcata, as the respondents 
‘allege, their remedy is not by suit but by 
‘execution of the desree whiah, they say, finally 
determined the question; (3) that the 
plaintiff is estopped’: dy  sovenant from 
disputing the appellants’ alleged tenancy 
right, It is then urged (4) that the question 
of tenaney right is not res judicata as found by 
thelearned Judge and that, that being so, 
—. both by titleand possession the appellants 
are entitled to the tenancy whish they 
claim. 

On the question whether the appeal is 
barred under the provisionsof Artisle i4 of 
the Limitation Ast, the facts are as fol. 
Jjows:— 

‘Mr, Ezeehiel's order on the appeal prefer. 
ed by the Midnapug Zemindari Co. against 
‘the order of the Assistant Settlement Officer 
was passed on September 20, 1909. The 
present suit was filed on August 8, 
1912. ' l 

. Mr. Ezasbiel said in his order that the 
Company had been in possession of the land 


sinse 1827; that it had been resorded in the 
proceedings of 1895 as having rights of 
oseupaney, and that in any ease the judgment 
in a snit* of 1591 sould not affeet rights 

asquired singe 1891. | 


. Argument has proceeded on the footing that 
this order of the Collestor's must be set aside 
if the plaintiff is to obtain anything more 
than his bare proprietary right, whieh he 
has obtained by being admitted to settle- 
ment, 


For the appellants it is degad that Artisle | 
14 of the Limitation Act applies to the ease. 
That Articleruns: “To set aside any ast or ` 
of an oftiser of Government in his offisial 
eapasity, not herein otherwise expressly 
provided' for," aud allows a period of one 
year, }f this argument is correat, the suit is 
barred by limitation so far at laast as it seeks | 
to set aside that order of the Colleator. The 
plaintiff, however, urges that ia Artiole 45 
there is express provision for a suit of this 
natare. It runa: "To aontext an award under 
any of the following Regulations of the 
Bengal Code; the Bengal Land Revenue 
Settlement Regulation 1822.” It gives a 
period of three years. It is oonceded. that 
the order was passed under Regulation VIL 
of 1822,” and that the suit was instituted 
within three years from the date of the order. 
For even.if this ease falls under the Bengal 
Alluvial Lands Settlement Act X X XI of 1858, | 
that Aat-extends the Regulation to all settle- | 
ments underthe Aot, The question, therefore, 
is whether Mr. Ezesbiel’s order is an award 
within the meaning of Artiele 45. We think it 
is. Section 93 of the Regulation provides that 
the QOolleoetor's desisiong are judieial awards 
and under sestion 38 awards may be made 
in arbitrations. The desision in Abdul 
Kadir v, Humdu Miah (1) seems in point. 
We hold that thesuitis not barred on the 
grounds stated. In our opinion also the 
suit is not bad beeause there is no formal 
prayer to set aside the order of the Oollestor, ` 
seation 31 being relied on, | 
. -t is next argued that the plaintiffs are 
barred by Artiele 142 ofthe Limitation Aet, 
as it is alleged that they have not been in pos- 
session within twelve years of sait, The 
deoree of this Court, whieh wasdrawn up after | 


(1) 12 0, W. N. 910, 
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reference to the Surveyor Generals Offise, 
gave tbe Putia Raj relief of three kinda, viz., 8 
declaration that they were entitled to oertain 
shares in seven villager; a deolaration that 
they were entitled to resover possession cf the 
lands to which they bad been deslared entitl- 
ed; and a declaration that they were entitled 
to resover mesne profits from November 1889 
to the date on which they resovered posses- 
sion, 


To take the last deolaration first, as 
already pointed ont, the dearee-holders in 
their exesution proseedings did not deposit 
the fees which they were called on to deposit 
for an enquiry into mesne profits, and the 
prosesdings were dismissed for default on 
September 21,1804, It bas not been shown 
that any further step was taker in this 
direstion, 


Regarding the other deslarations a Commia- 
sioner was appointed at the instanoe of 
the ~dearee-holder. The Commissioner's 
proeesdinga ogsaupied a large part of the 
years 1902 and 1908. After demarsating 
the land he delivered possession of 
the shares in the five mouzahs (Kaldiar, 
Majhdiar, Baliadoba, Chainpara,and Khair. 
tola), that is (a), (b) and (c) of this 
Court's dearee, on July 26, 1902, and of the 
shares in Poolberia and Rawkrishtapur, that 
is (d) and (e) of the desree, on June 20, 1903, 
In each 9288, delivery of possession was 
effested “by the usual modes of stisking 
bamboos and the beating of drums, and by 
speaking aloud in Bengali, in the presenee cf 
a number of persons of the visinity, the 
terms of the Honourable High Court's 
deeree and of the parwana of this Court." . 

Aa already mentioned, it is aot elear what 
steps were taken by the Oollestor, but the 
petition filed by the Patia Raj-on November 17, 
1£03, refers to notiees being served on the Rai 
to take settlement of Mahal No. 3514, 

There can be no doubt therefore that before 
the end of 1903 the deeree holders had taken 
all steps necessary to enforee their rights 
under the desree s» far asthe deeree related 
to their proprietary right. 

The question is whether they did all that 
they sould, and ought to have done, to get 
direst and actual possession of the land free 
from the presensa of the Company as 
oseupaney raiy:ts and whether in faot they got 
puoh possession, For if so, then the suit 


whieh was instituted on the 24th September 
1912 ia within the period of twelve years. 

On this and other questions it is important to 
enquire what ib was that the respondents got on 
the exesution of the High Court deeree. This 
involves the question what it was that the 
High Court gave them. For reasons stated on 
the issue of res judicata we are of opinion that 
the High Court decreed not only the right 
to get settlemont but alao a right to posses- 
sion of the land free of the alleged jote rights 
of the appellants, whieh were expressly set up 
in that suit and negatived by this Court. 
Then did the respondents exeeute this desree? 
It is admitted that exesution  proseedings 
as above mentioned were taken. It is nof 
denied that the desree, so far as it dtalared 
the proprietary right of the respondents, was 
exesuted and that so far as snah so. proprietary 
right was soneerned that what the desree. 
holder did was effestive. But it is said that 
even if the High Court's deoree gave relief 
in respest of the slaim for fote right made 
by the appellants (whieh is denied) that the 
respondents did not exesute the desres so as 
to displace the appellants’ possession as 
joledar. This question is sertainly open to 
argument, but the following faets induces us 
to reject the appellants’ eontentions on this 
head. For we have (in our view of the High 
Court dearee) the fasts that this Courtdeolared 
the rights of the plaintiffs in that suit free of 
the alleged jotedar right; proseedings in 
exesution were taken (exaept for mesne 
profits whioh were dissontinued) with, we 
must presume, the „Object of getting ghai 
the dearee gave. “And all that sould he 
done was done. For tbe appellants sould 
not have been actually evieted from the 
property, They were so-proprietors and 
entitled to joint possession with the respondents, 
The plaintiff soald only get rid of the Midna- 
pur Company absolutely bya suit for parti- 
tion giving him exaluaive and direst possession; 
withont that no actual possession sould ba 
given besauss it wasa case of an undivided 
share, The question ia not free from diffi. 
culty owing to the fast that the proprietary 
and the alleged jote rights ware vested in 
game person. But on (he whole we see no 
suffieient reason for revecsing the judgment 
of the learned Judge on this point. He has 
held that the respondents obtained much 
poasaasion in 1902-1203 as is an answer to 
the gontention that they have not been in 
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- possession within twelve years of suit. We, 
therefore, hold that the suit is not barred 
under Article 142, .. 

It was then objeeted that if it be the faet 
that full possession was got in 1902 and 
4903 in the exeeution, then, sinse the ap. 
pellants are admittedly in possession, there 
“is no allegation in the plaint of disposses- 
sion. It is true that the eause of setion is 
‘gtated as arising on the date of exeesutiov, 
and not immediately thereafter. But the 
‘pbjestion takes too narrow a view of the 
‘matter. The substantial question is that 
already stated, namely, whether the respond- 
‘ent exeguted the deeree to the full extent 
‘of the relief whish (we hold) it gave him 
. und got such possession as was possible 
under the sireumstanses. - Having regard to 
the above eonelusions it is only nesessary 
'to here note the appellants’ argument that 
if in 1902 and 1903 the respondents did 
not get sueh possession as they are asking 
for in the suit, then the respondents should 
have proseeded by exeention and that as 
three years have gone by they are barred, 
On our findings this does not arise. 
~ A bar is next alleged to this suit in so 
far that, whilat it is denied that there is 
any res judicoía here, it is sontended that if 
‘there is ves judicata, then the plaintiffs 
.eannot sue but must proceed not by suit 
but by exesution of the High Court deeree, 
and that this exeonution ig barred. We have 
dealt with this matter of exesution in its 
plase. As regards the immediate point it 
is sufficient to say that the relief claimed 
in the present and earlier snit is not the 
same in so far as the suit is for partition. 
Then the plaint in effeet asks that the 
plaintifs’ share on -partition should be made 
over to them free of the defendants’ alleged 
joie right, Sinse the last High QCourt suit 
a eloud was thrown on the plaintiffs’ title 
in this respeet by the subsequent resogni. 
tion of the appellants’ alleged jote rights 
whieh they have themselves also affirmed. 


We are of opinion that if there is res judicata, 


there is no such bar as thé appellants son- 
tend. If there is no res judicata, the appel- 
lants claim io be eftitled to jote right by the 
game title under which they have proprie- 
tary right. They olaim to have joie right in 
the whole of estate No, 814 asit existed 
before its disappearanee. It is admitted that 
the appellants bad jote right ip 814 but 


whether the state of the appellants’ iidem 
is sueh (having regard to the finding of 
reformation) that there is no res jud?caía, they 
have established their alleged jote right, 
need not be eonsidered having regard to our 
finding upon the issue of res judicata, 

It is next argued on behalf’of the appellant | 
Company that the plaintiff is estopped from 
shallenging the status of the sompany as 
tenants, on the ground that under the seeond 
term in the kabultyat whieh he exeeuted on 
February 9, 1912—~the kabuliyat relating to : 
the term that expired last Mareh—he 
undertook to respect the resorded rights of 
raigais and others. 

So far as the suit elaims partition there is 
no dispute, for it is not now sontended that 
there san be no partition of a temporarily 
settled estate as between co-ordinate holders, , 
But so far as the suit ealls in question the 
defendant Company's alleged tenaney right, 
it is contended for the appellants tnat the 
respondent is estopped by the eovenant in his 
kabultyat exesuted on the 9th February 1912, 
from disputing the rights of the defendant 
Company as tenants, whieh were in faet 
reeorded, tbe Company having been entered 
as tenants with a right of oesupanoey, The 
ordinary rule in the ease of sueh a sovenant 
is that the person entering into it is bound 
to reeognise rights so recorded even if such 
rights were incorreetly resorded and had no 
real existence. The appellants do not rely 
on the sovenant as eonferring a benefit on 
them as third parties but asa question of 
title, that is, certain lands were settled on 
them on sertain sonditions: and what was 
given to the respondents was a right whish 
was determined by the kabuliyat in a 
partienlar way, namely, the right to hold the 
lands in settlement subject to the recorded 
rights of tenants. lt is, however, to be 
observed that in this asse the respondents 
wished to appeal against the record but 
sanction to appeal was refused and the 
kabuliyat was executed under protest subject 
to the right to question the eorrestiness of tho 
regord in the Civil Court, We are unable to 
hold that in these siraumstances the respond. 
ents are estopped as contended. 

We now pass to the iasue of res judicata, 
the facts as to whieh are as follows:— 

In the plaint i in Title Suit No.6 of 1891, 
the plaintiffe, 1 e., members of the Patia Raj 
family, alleged that the Revenue Authorities 
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1ad been wrong in holding that Watson & 
Jo., and not the plaintiffs, were in possession 
X the land that was being settled in 1887, 
and that Watson & Oo. dispossessed them by 
virtue of the order of the Board of Revenue 
that the settlement was to bs with Watson 
& Oo. They admitted that Watson & Oo. 
owned an undivided share of 3 annas odd 
with themselves inthe Mahal. "Their prayers 
were a8 follows:— 

(a) for a deslaration that the land apper- 
tained to Touzi No 814; 

(b) for a deslaration that they were 


entitled to get settlement from the 
Oolleator; 

(e) for resovery of possession; | 

(d) for mesne profits, provisionally 


estimated at Rs, 1,692. 

The defense was (a) that some of the land 
in suit, viz., 1,558B. LK. 100h. had aesreted 
to their estates’ churs, Hogulberia and Ni- 
amatpur, as held by the Revenue Authorities; 
(b) that the remainder had acoreted to their 
estates Udainagar, Temadia and others; (c) 
that they had acquired a right by adverse 
possession, and (d) that the plaintiffs sould 
notin any event obtain khas possession, 
Other pleas were raised, bat we are not 
eonserned with them. 

It was found that the plaintiffs’ slaim was 
barred as to the 1,559.1.10 by adverse 
possession for twelve years, but that the 
remainder of the -land was an ascretion to 
Mahal No. 814 and that: the defendants had 
not been in adversae “possession for the 
statutory period. These fiadings of the first 
Court were upheld on appeal. l 

Regarding khas possession an issue was 
framed as follows: — 

“Are the plaintiffs entitled to reeover khas 
possession of the land in suit? Have the 
defendants any j0tedur: right in the land ?" 
But on December 28, 1893, the plaintiffs’ 
Pleader made a statement m these words: 
“The plaintiffa slaim only a right to the 
settlement of the disputed land and no other 
right." On the same day the defendants’ 
Pleader made a statement, and asserted that 
in any event khas possession sould not be 
given beeause the defendants had joftedari 
right in the land, Asa result of the state- 
ment made by plaintiffs’ Pleader the learned 
Judge did not deside the issue. He said: “The 
plaintiffs do not ask for khas possession. 
Henee jt is not negessary to enquire 
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whether the defendants have a jofedari right 
in the lands." 

Watson & Co. preferred an appeal, and 
raised the' question that the Judge had left 
Open, in ‘the eighteenth and nineteenth 
paragraphs of their memorandum. [t will 
be seen from these grounds that the appel- 
lanta, who now sontend that the desision of 
the issue ‘was unnesessary, expressly invited 
this Court to deeide it, The 18th of their 
grounds of appeal ran as follows :—" For 
that the learned Sub-Judge, having held that 
if was not neoessary to enquire whether 
the appellants have jotedarz right in the land 
in suif, has erred in giving a deeree for pos» 
gaasion of the same to the plaintiffs.” The 19th 
ground was equally expliei& and ran: "For 
that it should have been held that the 
appellants sare entitled to hold most of 
the disputed lands in zote rights and that 
the plaintiffs have no right to eviet them 
from the same withont determining their 
tenaney in the manner preseribed by. law.” 
The point was pressed .in argument before 
this Court; But it was held that there 


was no evidenee in support of the eon- 
tention, 


The desree that was drawn up in this 
Oourt made no express mention of the 
desision on this point in terms: it afirm- 
ed the first Court's deeree with modifiea- 
tions intended to remove  uncertsinties, 

In the present suit the plaintiff says 
that the deeree was to the  eífest that 
the Raj should get possession after 
ejdstment | of Watson & Oo., that Watson & 
Oo. were 6jested and possession delivered, 
The statement eontinues:" But the plaintiff 
has not in reality got possession of the 
decreed lands in proper order even in spite 
of their having obtained possession in man- 
ner aforesaid, and the defendant sompany 
have illegally and without any right been 
still holding possession of the whole of 
the deereed lands," 


The prayers are as follows:— (a) for a 
deslaration that the Company has noi, peyar 
has bad and never ean have joie righte in the 
lands covered by the deeree in Title Suit No, 6 
of 1891; (b) for partition of those lands and 
ofthe land in Tonzi No, 814 as it was in 
1891; (c) for possession of the separate 
share of 58. 16g. 2k, 2kr, to be 
allotted to the plaintiff by the ejeetment 
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of the defendant eompany; and (d) for an 
assount. and mesne profits, ets. 

' There is no dispate about the identity 
of the. land now in suit with the land of 
the. previous suit. 

. Now had the matter rested where the 
Subordina’s Judge left it, no sush ques- 
tion. as we have. to diseuss would have 
arisen, Whether the suit might and should 
have.been properly determined without enter- 
ing into the question of the tenansy right ag 
the plaintiff apparently wished to do, we 
need not now enquire. For in fast (as we 
have seen) the present appellants direstly 
insisted on the point being tried and alleg- 
ed that the first Court should have done 
. 80. -It was eontended before us that 
whatever the appellants might have done 
in this: respest, the issue in fast was not 
&.nesessary or proper one to be tried in 
that suit and that it is open to us to 
whether 


‘say ‘so. But we must see ‘rst 
. this Court adjudged otherwise, that is, 
whether-this Court having the question 


before its mind desided that the issue did 
arise. If so, that deeision would be as 
mush.res judicata asthe final determination 
of the issue on the merits. If we are of 
opinion that the Court did so deside, we are 
not soncerned to see whether it did so rightly 
or not, and indeed sannot do so. Now this is 
not a ease, as not. infrequently happens, 
where ineidentally some point is desided 
whieh is not nesessary, whish was not of 
first rate importanee or specially brought 
fo the noties of the Court. The plaintiff 
has exeluded the question by the statement 
of his Pleader. The first Court, therefore, 
expressly stated that ib sould not deside 
it," The defendant, the present appellant, 
a8 ‘expressly urged that the Judge was 
wrong in not desiding this question even 
though his aetion was based on the plaintiffs’ 
adviser’s statement, and. he asked this 
Court expressly to deside it. As this 
Court did. so, it: seems tous that we ought 
to .assume, not: that it did something 
whish was: unnesessary,. but that, in so far 
as. it desided’ the point raised, if must also 
have desided, that the then defendant’s 
objestion :that the point. should be tried 
“was, & good one and that the issue was 
one whioh did arise in the.suit. 

Then what did the learned Judges say? 
Maclean, O, J, after disposing of the 


et 


(1991 


question of reformation, ‘sets out the three 
eontentions of the then defendanty and 
present appellants, the third of whieh was ' 
that the defendants are entitled to jotedart- 
rights. On this the Chief Justise held that no. 
muah rights were any where resorded, nor wag 
there any evidense of sush rights, it was, he 


said, for the then defendants,. the present 
anpellnts: to make out saah rights but that. 


they had not susseeded in doing 80. Bauerii, 
J., states the contention “that the plaintiffs. 
sannot olaim khas possession as the defend. 
ants had jotedara rights in the greater. 
part of the lands in suit.” 
that was part of the defense whish -it 
was nesessary to sonsider. He then points 
out that the first Oourt did not oonaider. 
the question of  jofelar? right nesessary 
to bs determined, and expressly. refers to 
the ground of appeal that’ the first, Conrt. 
ought to have determined the question of 
tenancy right and held that the possession 
to whieh the then plaintiff was ‘entitled 
was subjest to the tenant right of the 
present appellants, It is quite elear from 
the above that. the then defendants’ ease 
was present to the minds of the Court, 
Tha learned Judges then prosaeded to deaide i 
and held that there was no joferight. | If the 
learned Judges had thought the issue unneees- 
sary, they would presumably have said so and 
not desided it. But they did deside it, Can it 
be said under these eireumstaneea that the 
point was not raised, that the Oourt did 
not sovaider it to be a necessary issue 
and did not impliedly deside that it was 
nessasary and did not deside the issue 
on the merits? We think the answer is 
clearly inthe negative, Then, what of the 
decree. It is true that it does not expressly. 
refer to the tenansy right, but it gave a 
desres for possession. What then did it 
intend to giveP For the appellant, it ia 
anid that all that was givsn was posses- 
sion as so- proprietor and that the question 
whether sush possession was free of the 
alleged tenaney right was left untoushed, 
Bat if so, what was the nesessity of diaonss. 
ing the question in the jadgmentP We 
ought not, we think, to assume that the 
Judgas dissnased a question whieh was 
irrelovant to the ease and” then grantad 
no relief in respect of it: bat rather that 
as they had disangsad and negauval allogod. 
tenancy rightiathe jaigznans they iabanigd 
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to-and did give a decree which should give 
effeet to these findings. If so, the learned 
Judges’ deeree in effect gave to the 
respondents before us a ight to the lands 
in that suit free of the alleged teraney 
right elaimed. We are of opinion, therefore, 
that the issue as to the appellanta' right i8 
res ,udtcata, As we are of opinion that the 
appellants have established no bar to the 
hearing of the suit, it is unneeessary to 
diseuss whether notwithstanding the finding 
of the High Court on the 30th May 1899 
the appellants have on tbe faets established 
the alleged right i in this suit. 

In ouropinion, then, the desree of the 
Subordinate Judge should be affirmed, The 
appeal, therefore, fails and is dismissed with 
eosíts. 

Appeal dismissed, 


OALOUTTA HIGH COURT. 
Apprals FROM ÁPPRLLATE DEcREES 
Nos. 533, 536 amp 1046 or 1919. 
May 11, 1921, 
Present —Sir Lancelot Sanderson, Kr, 
Chief Justice, and Mr. Justice 
Risbardson. 
In No, 533 or 1919 
RAM KUMAR BAN(KYA—DEFENDART 
No, 1—APPELLANT 
versus e 
SAFIUN NESSA BIBI—PiAINHEF AND 
OTHERS— Proforma DEFENDANT8S— 
. RESPONDENTS, 
Í In No. 536 or 1919 
SERAJUL ISLAM CHAUDHURY 
AND OTHERS— PLAINTIEFS— 
APPELLANTS 
P versus 
“RAM KUMAR BANIKYA AND OTHERS 
—DEFENDANTS— RESPONDE NT, 
. In No, 1046 or 1919 . 
ABU ASHRAF HAMIUDDIN KAZI anp 
OTRERS— PEAINTIFF8— APPELLANTS 
versus 
RAM KUMAR BANIKYA AND OTHERS 
i } FZNDANT3— RESPONDENTS, 
Transfer of Property Act (IV of 1882), s. 58— Civil 
Procedure Code (Act V of 1908), O.. XXIII, vr. 1— 


Appeal, second —Fraudulent transfer—Question of fact 
— Withdrawal of suit, whether can be permitted, 
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A finding that a heba was executed in breach of 
the provisions of section ^8 of the Transfer of 
Property Act, with intent to defeat or delay the 
creditors of the transferor, is a finding on a ques. 
tion of fact with which the High Court cannot 
interfere in second appeal. [p. 170, col. 2.] 

The question whether leave should be given in 
second appeal to a plaintiff to withdraw his suit, 
depends upon whether the Court is satisfied that 
the decree against the plaintiff should be set aside, 
Where the decree is based upon a conenrrent finds 
ing of fact, ib is not open to the Court to grant 
leave to withdraw. [p. 171, col. J.]] 


Appeals against the ‘deorecs of the Distriet 
Judge, Tipperah, dated the 20th of Desember 
1918, affirming those of the Subordinate 
J udge, Third Conrt, of that distriot, dated tho 
26th of September 1917. 


Mr. Dhirendra Lal Kastgir (with him 
Babu Tevakeswar Nath Miter), fop the 
Appellants in No. 536 and 1045 and Respond. 
ents in No. 583.— Our elaim osse having been 
dismissed, we brought the snits cut of whieh 
the present appeals arise for a deslaration that 
the properties shonld not be attashed and 
sold in exesution of a desree The deereg 
has been satisfied and satisfaetion of the 
deeree was certified to the Court on the 10th 
July 1920. That being the ease, the attach. 
ment is withdrawn under the provision of 
rule 55, Order XXI, Civil Prosedure Cods 
of 1908. 


The suit was brought for a deslaration that 
the defendant No. ,has no right to put the 
property to sale in oxaoution of his desree, 
and in this ease the attashment having been 
withdrawn there is no neeessity forthe suit, 
I, therefore, pray that I should be allowed 
to withdraw the sait. 

[Sanperson, C. J.— Shonld we allow yon 
to withdraw the suit at this stage, when 
both the Oourts below have decided against 
you, and you preferred an appeal here? All 
we oan do you isto allow you to withdraw 
the appeal, j 

The deeree, in exeeution of whish the 
attashment is made, being satisfied, the suit 
ia unnesessary, besause the attashment ig 
automatisally removed by the satisfaction of 
the decree. Refers to Order XAI, rule 55; 
Morshia Barayal v, Hlaht Buz Khan (2), 

_If€ 1 ean satisfy your Lordships that the 
eause of astion on which*the suit is based has 
seasesd 4o exist, then it would bea mere abuse 
of the proaess of the Oourt in sontinuing the 


(1) 30. L. J. 381 at p. 383, 
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"suit, The deeree in any ease would be 
infrnetuous, 

[Sanperson, O, J.— The dearee in the lower 
Court may not be ineffestual, besause in that 
ease it was decided that the doenmenta on 
whieh you based your slaim were fraudulent, 
vide Order XXIII, rule 1, Civil Proeedure 

“Code, 1908.] 

' I would ask your Lordships to eonsider 
for a moment the nature and seope of the 
astions brought under the provisions of 
Order "XXXI, rule 68, Civil Prosedure Code. 
Refers to desara s. v. Kesi Ohand (Jalan 
Chand v. Assaram) (2). 

{Sanperson, O.J,— Vide Abdul Majesth 
Khin Sahib v. Krishnamachariar (3).] 

Where there is no subsisting desree your 
Lordships have power under seotion-107 (2), 
Civil Prosedure Code, to grant us leave to 
withdraw the suit, ; 

Moreover the present suit is not, strietly 
speaking, one for establishment of title, but 
it was brought simply to obtain a review of 
the judgment in the elaim ease. The words 
"right whieh he claims to the property in 
‘dispute " refer only to the right to put the 
property to sale in exeeution of a deores 
‘or they refer to a right to bave the 
property released from attaehment. You 
eannot in a ease under Order X XI, rale 63, 
establish right or title to your property. All 
that sush a suit ean give is a deslaration of 
a right of sale in exeeution of a deeree or a 
right that the property in dispute is to be 
released from attachment, 

Babu Btrendra Ohandra Das, for the Re- 
spondent-in Nos, 536 and 1045 and the Appel. 
lant in No, 533, was ngk called upon to reply. 

JUDGMENT. 

SANDERSON, Q, J.—This matter involves 
‘three appeals. I propose to deal with the 
one which was argued first, namely, No.. 533 
of 1919. 

In that ease the learned Distriet Judge 
who heard the appeal held that the heba- 
bel-ewas were valid dosuments, and in that 
deeision he sonfirmed the eonelusion at whieh 
the first Court had arrived after considera. 
tion of the evidense. In my judgment the 
learned Distriet Judge: has not made any 
mistake of law, and the deaision to whish he 
same was g deoision on: a question of faet, 

(2) 88 Ind, Cas, 247; 22 O. L. J. 22. 


(8) 40 Ind. Cas, 210; 40 M. 248 at p. 249, 82 M, 
L Je 195; (1917) M, W. a 346; 6 L, W, 767, 
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namely, whether the keba in question was 
made with intent to defeat or delay the ere. : 


ditors of the transferor, in this sane defendant 
No. 8, and, it is not neeessary for me to say 
any more than that in my judgment there 
was ample material whieh would justify him 
in coming to that desision upon the question 
of fast. Consequently, in my judgment this 
Court ought not to interfere with the learned 
Judge’s desision whieh sonfirmed the desision 
of the Trial Court on a question of fact. 
Therefore, that appeal must be dismissed 
with sosts. 

The other two appeala are Nos. 536 and 
1046. In esoh sase the plaintiff'a suit was 
dismissed in the Trial Court and that desision 
was upheld in the Appellate Court. ‘The 
first defendant Ram Kumar Banikya had 
issued execution of the money-desree whieh 
he had obtained, In eash sase the plaintiffs 
had put ina olaim in the Zixesution Court. 
Hach elaim had been disallowed. Oonse- 
quently, the two suits Nos, 360 and 361 
were brought, Hash suit was brought undar 
Order XXI, rnle 63: in eash ease the plaintiff 
or plaintiffa was or were seeking to establish 
the right whieh he or they slaimed to the.pro- 
perty indispute. In one sase the plaintiff's 
right depended upon an alleged sale: in the 
other ense the plaintiff's right depended upon 
an alleged keba. As I have said before, both 
Courts desided, upon a question of fast, that 
those dosumente, whieh were executed on 
the same day, were in breach of the provisions 
of aeotion 53 of the "Transfer of Property Aat. 
a It was urged by tbe learned Vakil for the 
appellants in. these two appeals that the 
dearee whieh the first defendant- obtained 
and which he exesuted had been satisfied in 
full, and the learned Vakil for the defendants 
admitted that that was the case, namely, that 
the desree was satisBied on the 10th of July 
1920, which is a date subsequent to the desrees 
in the lower Appellate Court: and the learned 
Vakil for the appellants has asked this 
Court to grant him leave to withdraw the 
two suits, namely, Nos. 360 and 361. The 
learned Vakil for the defendants objests 
to the leave of the Court being given, It is 
admitted, and, in my opinion, it is rightly 
admitted in the sircumstanses of these sanes, 
by learned Vakil for the plaintiffs that the 
plaintiffs in these auits have no right to 
withdraw the suits without the leave of the 
Court, Therefore, the question is, under the 
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eiroumstanees of these eases and having regard 
.to the fast that the defendants objeat to sueh 
leave being granted, are we justified in allow- 
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Also Lagree that all these three appeals 
should be dismissed with eosts, 


Appeals dismissed, 


ing the plaintiffs to withdraw these suits? In -. 


my judgment we sannot grant sueh leave unless 
. we are satisfied, as a step towards granting 
that leave, that the deerees whieh have been 
granted by the Trial and the Appellate Courts 
.Bhould be set aside, If we were satisfied 
that the desrees of the Courts below should 
be set aside, then it might be open to us to 
sonsider whether the plaintiffs should be 
allowed to withdraw the suits. Therefore, 
J have now to deside whether in my judgment 
the deerees in these two suits ought to be set 
aside, As regards the appeal in Suit No, 360 
the learned Vakil for the appellant has not 
ventured to argue the point. He has prasti- 
ally admitted that there is nothing to be 
said against the learned Judge's eonolusion 
upon a question of fact. As regards the 
sppeal in Suit No 361, the learned Vakil has 
argued that there is something to be said; that 
is the way he put it. Although there may 
be something to be said, there is not, in my 
judgment, suffisient to justify us in setting 
aside the deores in that appeal. The learned 
Distriet Judge same to the sonelusion that 
having regard to the reasons whioh were put 
forward for granting the keba and having 
regard to the remarks of the learned Sub- 
ordinate Judge abont the demeanour of the 
plaintiff in the witness box, he did not see 
his way to overrule the judgment of the Trial 
Court Judge who hd seen the witness, and the 
learned Distriot Judge held that the jadgment 
of the Subordinate Judge was  correot, 
Again, that is a pure qnestion of fast, and we 
have two Courts agreeing as to the judgment 
whieh should be given upon that question of 
fast. In my opinion there are no materials 
whish would justify us in upsetting these 
two eoneurrent findings of faet, and sonse- 
quently it would not be proper, in.my judg- 
ment, for this Oourt to set aside the deeree 


of the lower Appellate Court in either of 


these appeals. The result is that it is not 


open to us to allow the plaintiffs to withdraw - 


the suits, In my judgment the appeals should 
be dismissed with sosta. 

RiogaRDsON, J,— I agree that if the question 
at all depends upon the diseretion of this 


Court, leave ought not to be given to the — 


appellants in Appeals Nos, 536 and 1046 to 
withdraw from the suits whioh they instituted. 


ALLAHABAD HIGH COURT, 
Sroonp Orvis Appraise Nos, 274 axp 1123 
or 1919, 

Marsh 12, 1921. 
Present : —Mr. Justice Stuart. 
BENARSI—DzrrNDANT-—AÀPPELLANT 
VITIUSE 
Syed ALTAF HUSAIN-— PrAINTIFF— 


TR Peat east 

whammedan Mi —Mutwalli, o 
nature of—Suit by mutwalli to iba Heol 
of right of trust—Procedure—Leave of Court, whether 
necessary—Appeal—Review, ground for, whether good 
ground for appeal—Civil Procedure Code (Act V of 
1905), O. I, 7, 8, O. XLVI, v. T. 


A muiwalli is a trustee for the management of 
wakf property, and in every case the appointment 
and succession of the mutwalli are determined b 
the terms of the trustand itis necessary to A 
back to the terms of the trast, to discover ihe 
rules governing the appointment and succession of 
mutwallis in any particular case. [p. 172, col. 2.) 

Where a de facto mutwalli of a mosque complaing 
of a particular infringement with the rights of the 
mosque, the person alleged to have made the 
infringement has no right to challenge the legal 
position of the de facto mutwalli and put the 
de ficte mutwalli to proof to establish that his title 
is satisfactory. A person challenging the de facto 
mutwalit’s position must adduc® evidence to show 
E he has no title. [p. 178, col. 1.] 

e permission of the Court under Order 
of the Civil Procedure Code is not eri 
enable the mutawlli of & mosque. to maintain & suit 
on behalf of the trust. (p. 178, col, 1.] 

The sufficiency or otherwise of the reason for 
granting a review is not a ground for appeal 
within the meaning of Order XLVII, rule 7 of the 
Civil Procedure Code. [p. 178, col, 2.] 


" e prt from a desision of the 
ubordinate Judge, Benares, dated th 
November 1918, di dini 
Messrs. Mukhtar Ahmad and Ibni ; 
for the Appellant, Mons: 
t Hon'ble Mr, Rata Alt, for the Respond- 
ent, 
JUDGMENT.—The fasts ont of whish the 
eonneeted Appeals Nos. 274 and 1123 of 1919 
arise arolas follows, Benarsi is a Kandighar 
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residing in a Muhalla. in Banaras City. Ho 
owns business premises, where he carries 
on his trade, These business premises are on 


one side of a samall reetangular open spas5, 


whioh is surrounded. on all four sides by 
houses. Opposite his premises are a mosque 
and an Ímambara. Banarsi has rights ovar 
the whole of the ground. A suit was insti. 
tuted by Mir Altaf Husain on the following 
allegations. Mir Altaf Hasain said that he 
was the Mutwalli of the mosque and Iamam- 
bara (à Shia mosque and Imambara) ani that, 
as Mutwalli, he atrangad thé Mcharram 
ceremonies every year. In partisular he 
referred to thé Dal Dal, Zalükar and Alam 
sere nionies. His esas wai thit for over 20 
sonsesitiva yedrs thè Dal Dal, Zalfikat and 
Alam seremonies had been performed on the 
pies8 of ground between Bensrai'8 premises 
and the mosque and the ;Imambara, that 
Be: DATA was proposing to baild over ihe land, 
that if lio bùilt over the land thére would not 
be-spaó8 on which to perform thé soreimidutes: 
He, therefore, sued fora déslarátion that these 
eeremonies were performed upon the land 
and for an injunction reátrainiüg Bendrsi 
from doing any aet whioli - would. prevent tha 
pefforiianse of these. osrémoniss; The 
Tríal. Cours dismissed the sait. The lower 
Appellate Court decreed the 3ui& on the 2nd 
of November 1718: The lower Appelláte 
Qóürt did Bof give the plaintiff all the reliefs 
that thé plaintiff had sought, bat gava him 
rélief : whieh would Lave the effést of keeping 
elear a anffisient portion of the latid, in 
question, Sabseqhently t On ao applieation for 
review the lowa À ppelláte Court slightly 
insreàsed the, extent of the land, whieh 
should bé kept alear for the purposes of the 
perforiidtes of the osremonias, - and madà 
bonis ofher slight alterations in its desree, 
Appeal Nai, 274 is against the original 
judgment. The Appeal No. 1123 is against 
the ordér granting review. The ‘grounds ot 


^ Appeal in Nó. 1123 hava beén 86 framed as 


to read as a separate appeal on the merits, 
if. the amended desree be treated as tha 
solitary dasree in the ease. Banarsi amaos 
here in aeojod appeal, Tha firat ground of 
Appealin N o, 284 is that the plaintiff cannot 
be desined to bea Mutwalli of the Imambara, 
and ao he is not entitled to maintain the suit, 
and that, even if he is a Matwalli, the suit 
is ‘bad béeaase he did not receive permission 
from the Court under the provisions of: Order 


T 
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I, rule 8 of the Cada of Oivil Prosadure, Thé 
fasts upon this point are as follows, The 
plaintiff is ràsognised as Matwalli of the 
mosque and Imambari Hse has materially 
added to tha. [mambaralin ths last few years, 
payiug the expanses of the aiditións out 
of his own poskef. Formarly Mimiaz Ali 
was Matwall. | Oa the 5th July 1913 
Mumtaz Ali exesutel a deed by whish ha 
transferred all his fanstions in the property 
to the plaintiff. In appsalit is argued that 
following the dasision in Wahid Alt v. 
Ashruff Hossain (1), it should ba deemed that 
plaintiff is nob a Mafwalli besause Mamtaz 
Ali had no right to transfer hia offixa in the 
endowed proparty to any other person, The 
desision in question is authority for the 
proposition that the offisa of Mutwalliisa 
personal trust whieh cannot bà transferred by 
the asting Mutwalli, I dó not, however, 
with all due respest to the learned Judges 
who desided that appeal, find that there is 
any authority in the Muhammadan Law for 
such a proposition. The law on thé‘ subjest 
is alear. A Matwalliis a trastea for the 
management of wakf property. There dre 
no gensral rules governing thas appointment 
or the suasession of Mutwallis, Inevery sase . 
the appointment and  sueces&ion of the 
Mutwalli are détermiped by the terms of the 
trost and ib is nesessary to go bask to the 
terms of the trust, to dissover the rules 
governing the appointment and suosession of 
Mutwallis in any partioular gase, 116 the 
ereator of the trust éhooses to lay down that 
a Mutwalli may transfer his appointment to 
somebody else, there is nothing in law to 
prevent his doing so. There would be 
when a watf was 
ereated, for the sreator to insert in the wakf- 
namaa provision thata certain person was 
to be appointed Mutwalli and that, if that 
person found he had no tims tə sontinue in 
the duties of the offise, that person might 
transfer the appointment of Matwalli to any 


‘athér devout Mahammadan of good  eliaraafer 


who was ready fo asseptit. The proposition 
laid down in the Oàlautta désision “imposes a 
limit whish the Mahammadan Law dòe3 not 
impose. Thus in this ease, before it oan be 
desided, whether the plaintiff is ar ia nót the 
logally constituted Maut valli of the mosqua 


(D 80,782; 10 C. L. R. 629; 4 Ind, Deo, (x. s.) 
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nd Imambara in question, it would be neses- 
ary to dissover the terms of the trusi and 
19 rules governing the appointment and 
assesaion of the Mutwalli. No attempt has 
een made to do this. It is, however, in my 
pinion, unnesessary at thie stage to obtain a 
nding upon the point, Prima facie the 
ppointment is a good one, whish eould only 
a ohallenged for sufficient reason, In anah a 
ise as this, where a de facto Mutwalli of the 
i0sque, as the plaintiff undoubtedly is upon 
16 evidense, aomplains of &  partiaular 
Wringement with the rights of the mosque, 
16 person alleged to have made the infringe- 
rept has no right to shallenge the legal 
osition of the de facto Mutwalli, and put the 
2 facto Mutwalli to proof to establish that 
is title is satisfastory. A person ohailenging 
16 de facto Mutwalli’s position must adduoe 
videnca to show that he has no title. It 
rould be intolerable if every time a de facto 
rustee, soting under a dconment which on tha 
yan of it eonfera title, were sompelled to go 
aok to prove the validity of his own appoint- 
aani when he wai endeavouring to enforas 
he rights of the trust whieh he represents 
gainst a third party, but, apart from that, 
18 objeation taken by the appellants oannot 
e sustained. Lt was open to the plaintiff to 
ome in, not as Mutwalli, but as manager of 
39 Moharram eeremonies, and say that he as 
ianager of the ceremonies desired to exersise 
16 privileges, whish the organisers of the 
3remonies bad obtained in the past, whether 
e is Matwalli of the mosque and Imambara 
r nof, And further, even if it were neses» 
ary for him to obtain permission under the 
rovisions of Order I, rule e, it would be open 
) me fo grant the permission ‘now {see 
laldeo Bharthi v. Bir Gir (2)] and I formally 
rant this permission now “es maxima 
zutela,” But in view of the decision in Gulba 
. Basanta (3) such permission is not, in my 
pinion, neeessary, I, therefore, find that the 
laintiff-respondent had a right to bring the 
iit. The other points in appeal will not take 
mg to deside, I ascept the interpretation the 
'wer Appellate Court pub on the deed, dated 
bh July 1913, Į do not sonsider the plaint 
ad for vagueness, I find that it does disclose 
_oause of action and I understand the nature 


(2) 22 A, 269; A. W., IN, (1900) 63; 9 Ind. Dec. 
I. &) 1211. 


(2) ó Ind. Cas. 517; 22 n 235 T.A. L. J. 233, 


spase for the proper 


reason for granting the review. 


of the plaintifi’s aase from the plaint, The 
evidence establishes absolutely the right of the 
Shia community to hold seremonies over this 
land. Now I some to saoh points in Appeal 
No. 1123 whioh I -have not covered already, 
The review was granted “for other Buffisient 
reagon" under Order XLVII, rule 1. The rea- 
son was that the plaintiff had pointed out to the 
lower Appellate Court that the lower Appellate 
Court's intention was slearly to give enough 
performanse of the 
eeremonier, but that the judgment and deeree 
gave insuffisient space. The learned Sub- 
ordirate Judge stated that he bad every 
intention of giving suffisient space for the per- 
formanoe of the eeremonies, buf, as be found 
that he had not given sufílisient space, he 
eorreoted his judgment. It was laid down in 
Ali Akbar v. Rhurshed Ali (4) that suffieienoy 
or otherwise of the reason for granting a 
review is nota ground of appeal within the 
meaning of seation 629 ot the Code of Civil 
Prosedare, whioh is now equivalent to Order 
XLVII, rule 7; but apart from that I eonsider 
that the lower Appellate Court had suffisient 
This ig the 
only point in Appeal No. 1123 whish I have 
not already tousbed upon. As a result I 
dismiss both the apsals. The appellant will 
pay his osts and those of the respondents. 


Appeal dismissed, 
(4) 27 A. 693; 2 A. L.J. 46%; A. W, N. (1905) 
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88, 28, 80— Contract Act (IX of 1872), ss, 134, 185— 
Principal and surety—Partial satisfaction by surety— 
Insolwency of debtor—Composition by principal creditor 
—Right of surety to refund of part payments—Annul. 
ment, order of—Omission of terms of composition, 
effect of —Insolvent dealing directly with creditors to 
secure composition, legality of-—Practice, 


The conduct of a creditor which releases a surety 
of an insolvent debtor from all further liability does 
nob make the creditor liable to return payments 
already made to him by ‘the surety. Part pay- 
ment by a surety is part performance of the 


contract and a partial discharge thereof; and _a - 


surety who has made such part payment has no 
further liability as-to that part of the contract 
from which he could be discharged. [p. 177, col. 1.] 


As regards such part payments he is no longer 
the surety but the principal creditor, as the effect 


of the part payment is to transfer to him so much : 


of the cause of action against the principal debtor. 
This cause of action against the principal debtor is 
not ordinarily affected by any composition which 
the principal creditor may subsequently accept 
from the debtor, and it can, therefore, give ‘him 
no cause of action for the return of the money 
already paid. [ p. 177, col, 1.) 


When, however, the debtor becomes insolvent, not 
. only isthe surety debarred from suing by the ingol- 
venoy, but his right of proof is restricted. If he is 
liable for the whole debt, he is not allowed to prove 
until he has paid the whole debt, Ifhe is liable for 
any part of the debt, he cannot ‘prove until he has 
paid all that he is liable to pay, in which case he is 
entitled to prove the amount of the debt which he has 
paid, and the prinoipal creditor’s proof is reduced 
accordingly. [p 177, col. 1.) 


Sass, Inve, National Provincial Bank of England, 
En parte, (1896) 2 Q. B. 12; 65 L. J. Q. B. 481; 74 L. 
T, 353; 44 W, R. 588; 8 Manson 125, followed, 


In a case of part payments the surety is of 
necessity represented in the insolvency $ the 


rincipal oreditor who proves for the whole debt, 
P- 177, col, 2.] 

The acceptance of a composition by the principal 
creditor during the insolvency of a debtor after 
part payments by the surety will not entitle the 
surety to a refundof such part payments, The 
part payments were a part performance of the 
contract of suretyship and so pufan end to the 
relation of principal creditor and surety and to all 
ris po arising from that relation, [p. 177, 
co 2, 

The omission to embody the terms of as com- 
position in the order of annulment under section 30 
of the Presidency Towns Insolvency Act does not 
make the order a nullity, 


Per Seshagiri Aiyar, J.—The practice of insolvents 
directly dealing with creditors to secure a com. 
position, thofgh irregular, is not illegal. [p. 180, 
col, 1. i 

If there. is a private composition and the 
matter does not come before the Insolvency Oourt, 
such a dealing with the principal debtor behind the 
back of the surety may have the effect of discharg- 
ing the surety, but where, after notice to the 


~ 
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monies 
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sureby, the composition is accepted by the Court, 
it becomes an act of the Court and the principle 
of sections 134 and 186 of the Contract Act can have 
no application. [p. 181, col. 1.] 


Appeal against a judgment of Mr, Justise 


Coutts Trotter, dated the 24th Ostober 1919, 


made ia the exersise of the Original Insol- ` 


venoy Jurisdietion of this Court in Insolvenoy 


Petition No. 181 of 1915, in the matter of the ' 


insolvensy of P. Sithapathy Iyer, 


Mr. D, Ohamier, for the Appellant. 
Mr. Nugent Grant, for the Respondent. 


JUDGMENT. 

Wats, O. J.—This is an appeal from an 
order of Mr. Justioa Ooutts Trotter, in the 
insolyenoy of one Sithapathy Iyer, who was 
formerly a Dubash of Messrs. Dymes and Oo., 
and afterwards of the Bombay Oo., who took 
over the business, direeting the Bombay: Co. 
to repay to the Official Assignee as represent- 
ing the estate of the insolvent Rs. 27,943.13.0 
whish the Bombay Oo. had appropriated out 


of the monies belonging to him in reduetion 


of the loss the above firms had sustained in 
transactions with one V. V. Somasundaram 
Chetty, whieh Sithapathy Iyer had guarane 
teed under his. Dubash agreement. The 
ground upon whish the refund was directed 
was that the effeet of the arrangement en- 
tered into by the Bombay Oo, with Boma. 
sundaram Ohetty was to release the Dabash 
from hia liability as surety. Assuming for the 
moment that the effeet of this agreement was 


to release the surety from all further liability, . 


I am not satisfied, and no authority has been 
cited to show, that this surety also besame 
entitled to recover the monies which he had 
already paid under his oontract of suretyship, 
but before dealing further with this point 
it will be as well to set out the fasts as 
they appear in the evidense. | 

On June 15th 1915, as appears from Exhibit 


2, the Bombay Co. terminated Sithapathy’s - 


employment -as Dubash and about the same 
time, as appears from the same Exhibit and 
their assounts Exhibit O (8), they realised the 
promissory notes deposited with them and 
appropriated the  proeeeds and the other 
standing in -their books to the 
Dubash's eredit, some Re, 33,940 in all, to the 
losses they had sustained on the various 
transactions for whish he was responsible. 


. There was no speoifio appropriation to the . 
various heads of loss, but, assuming the other : 


losses to have been met in full, this balaneg 
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of Hs. 27,000 remained end must have been 
apprepriated to the loss sustained in the 
transactions with Somasundaram, 

Somasundaram and Sithapathy both be- 
same insolventaand Mr. Rae on behalf of the 
Bombay Oo., in January 1916, tendered proofs 
in Somasundaram!s insolyensy for the full 
amount of his indebtedness to Dymes & Co, 
and the Bombay Oo., which eventually eame 
to some Rs. 54,000 in all without making any 
-redustion on assount of the appropriation 
from the Dabash’s assount. This, as will be 
seen, he was entitled in law to do. l 

Somasundaram, after his insolveney, sarried 
on business suasessfally and on 14th September 
191x, he filed an affidavit in support of his 
applieation to dispense with his publie exami- 
nation on the ground that his sreditorz,with the 
exseption of the Bombay Oo., had aasepted his 
friend's offer to pay 6 annas in the rupes 
and that the Bombay Oo. had also agreed to 
settle ont of Court but Mr, Rae, the Managing 
Direstor, was away in Caloutta and the real 
loss account had not been adjusted. The 
Offisial Assignee, who, as appears from his 
letters, wasfully alive to the faet that the 
money was soming, not from the insolyent’s 
friends, but from his own earnings in the 
business whish he had earried on after his 
insolveney and which were at his disposal 
until the intervention of the Official Assignee, 
opposed the applisation at the instanee of 
the present insolvent, and applied for the 
publio exdmination of the insolvent Somusun-e 
daram with a view to seeing if better terms 
sould not be arranged. Before this question 
same before the Court, the sontemplated set- 
tlement with the Bombay Oo. had been 
arrived at with Mr, B. May, an assistant of 
the Company, and on the 8th November 1918, 
the Oompany gave Messrs, Munusamy Chetty 

Sons, who were acting for Somasundaram, 
two reesipts for Rs. 12,545 and Rs. 6,580 or 
Rs. 19,125 in fall settlement of two debts of 
Rs. 36,211-12-10 and Rs, 18,989.11-1 or 
Rs. 55,201-7-11 in all. 

Rs. 19,125 is 6 annas in the rupee on 
Rs. 51,000 and in his reply affidavit of 28th 
August 1919, the present insolvent states that 
he was informed and believed that it was 
agreed that Rs. 51,000 was to be taken as 
the total sum due to the two sompanies and 
a aomposition of 6 annas in the rupee was 
aesepted thereon. What apparently hap- 
pened— Mr, May’s evidence on the point is not 


very slear—is that 6 annas on Hs. 51,000 was 
tendered and that Mr, May refused to assept 
Rs, 19,125 on that basis, as the debt in his 
books was sonsiderably over Rs. 51,000 but 
agreed in the sireumstanses to aacept 
Rs, 19,125 in fall settlement of the whole debt” 
standing in the books and the reseiptsa were 
made out on that basis, 


On the 9th Desember 19:8, the present 
insolvent Sithapathy wrote Exhibit D to the 
Bombay Qo., taking exosption to their having 
discharged Somasundaram without referenoe 
to him and without his knowledge. 


Having satisfied his ereditors in this man. 
ner, whish, whatever may be thought of it, 
appears not to have been unusual in Madras, 
Somasundaram next approashed the Offeial 
Assignee with a view to having hia somposi- 
tion with his oreditors approved and the 
insolveney annulled, and thelOffisial Assignee 
pursuant to sestion 28 (2) of the Aet sent 
out letters to the ereditors on 16th Dasember 
1918, informing them of the position and 
summoning a meeting of ereditors to sonsidar 
the situation and state whether they agreed to 
the annulment of the insolvency. The mest- 
ing of ereditors was held on 8th January and 
there was no opposition exeept from the 
present insolvent, Seethapathy, who was not 
one of the ereditors who had proved in the 
insolyensy, On the 6th Mareh 1919, the 
Offisial Assignee presented to the Court a 
report Exhibit III A, in whieh he stated 
Seethapathy's objeotion to the Bombay Co. 
having given a dissharge for the full amount 
of the debt without taking into aseount the 
Rs, 27,000 of his whieh had been appropriated 
in reduction of it, and also suggested a publie 
examination of the insolvent, The learned 
Judge dealt with this question in-his order 
dated 23rd Murch 191v, Exhibit VIII, and 
same to the eonelusion that a publie examina- 
tion was not nesessary, that the ereditors, 
who insluded several of the leading firms in 
Madras, knew their own business best and 
statod that when the question eame before 
him formally in that shape, he should allow 
Somasundaram Chetty to affest the settlement 
and get himself diseharged from his bank. 
ruptey. A notiee pursuant to section 29 (1) 
of the Aot on behalf of the insolvent, Exhibit 
VII, supportedby an affidavit Exhibit VI wag 
then issued to creditors of an applisation for 
the annulment of the insolveney, 
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_. The Offieial Assignee presented a further 


report Exhibit III on the 15th April 1919, 
stating that he had summoned a meeting of 
ereditors and that no one appeared exeept 
"himself on behalf of Seethapathy and agreeing 
a to theannuimentsubjestto sesurity being given 
to meet any slaim of Seethapathy. On this the 
formal order of annulment was made on the 
92nd April 1919; and there oan, in my opin- 
‘Jon, be no doubt that in making tbis order 
the learned Judge was acting under the 
powers given him by .seetion 30 (J) of the 
Aet, to approve the ingolvent’s proposals and 
annul the insolveney. 

The section requires the terms, if approved, 
to be embodied in the order witha view of 
makfng it exesutable as a deeree as provided 
in eub seetion (2). Possibly because the 
‘payments under the composition had already 
been made, this provision of the sestion was 
not eomplied with as it should have been 
when the formal order was drawn up in the 
insolveney offioe, This, in my cpinicp, was 
a mere formal defest, which might be amende? 
at any time and in no way affeoted the Court's 
approval of the terms of the composition and 
“the eongequent annulment of the insolvency. 

The learned Judge, whilst expressing some 
doubts on the last question, preferred to rest 
‘his deeision on the broader ground that the 
'traneastion at the date when it was oarried 
out was not a composition within the meaning 
‘of the material sections of the Act. Now 
‘the payment of Re. 19,125 was tendered 
‘solely for the purpose of getting the consent 
of the compàny to the ünnulment of the in- 
"olvenoy and to arriving at terms of settle- 
“ment to.be approved of by the Oourt with a 
view to annulment. Mr. May was admittedly 
informed that the other leading firms had 
‘aosepted a eomposition of six annas and was 
tendered a sum which amounts to 6 annas 
‘on Ra, 51,000 and which must have been 
tendered as susb, as there is no other expla- 
nation as to how the figure of Rs, 19,125 
was arrived at, As he did not acsept 
‘Rs. 51,000 as representing the sorrest amount 
of the insolvent’s indebtedness, whilst desiding 
in the. interests of the sompany to accept the 
Zum tendered, he fnsisted that it should be 
‘reseived as a lump sum in respeot of the 
debts mentioned in the receipts. - These 
Te8eipta ‘were - communicated to the O ffisial 
‘Assignee at his request and he did not, as 
representing the estate of the present insol- 


` 


vent Seethapathy, take any objestion to the 
fact that the somposition shown in the 
receipts was less than 6 annas, His only 
objection as representing the estate of the 
present insolvent was that the Bombay Co., 
in giving the reseipts, had ignored the 
Re. 27,000 reeeived from the present insolvent, 
That was not a question whieh the Vourt 
was then called on to go into, and the Court, 
in my opinion, must be taken to have approv- 
ed ‘of the terms arrived at and:fco have 


sanstioned the annulment of the insclvensy as. 
suggested by the Offisial Assignee ón behalf o£ 


Sethapathy’s estate, on Somasundaram giving 
security to the satisfaction of thé ' Official 
‘Assignee for Ha. 9,000 in respest of any 
dividend whieh the present insolvent Seetha- 
pathy might prove entitled to claim in Soma. 
'sundaram's insolveney in sonsequence of the 
Ha. 27,000 appropriated by the Bombay Oo. 


from bis monies in payment of Somasunda- . 


ram'a debt to them not having been taken 
info ascount, when the Bombay Co. assepted 
Rs, 19,125 in full discharge of the debts cf 
Somasundaram shown in the reseipts. What 
he aceepted was a composition whish was 
intended to be and was submitted forthe ap- 
proval of the Court. n these circumstancas, 
the Ra, 19,125 paid to the Bombay Co. must, 
in my opinion, be taken to have been sano. 
tioned by the Court. That, however, does 
‘not dispose of the question whether the faot 
of the Bombay Co. having given receipts in 


“fall settlement of the debt without" waiting 
*for the somposition to be sanstioned by the ` 


‘Court did not thereby discharge the surety 


` from liability by virtue of the provisiona of 


seetion 125 of the Indian Contrast Aat, as the 


learned Judge has held. If they had waited : 


for the approval of the Court and -the Oourt 
had approved of the 
annulled the insolveney, then it iè olear, on 
the authority of Jacobs, E parte; Jacobs, In re 
(1), that there would have been a discharge 
by operation of law whish would in no way 
have affested the sreditors’ remedies against 
the surety, because in that ease it is the 
insolvency law end not the creditor that 
diseharges the insolvent. lt is unnecessary, 
for the purposes of the present case, to decide 
the question whether a formal full discharge 
con to the insolyent on. reteipt of a 


(1) (1875) 10 Ch. 211; 44D. J. Bk. 34; 81 L, T, | 


745; 28 W. R. 251, 


somposition and ' 
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somposition paid with a view of getting the 
app. oval of the Court. and the annulmsut of 
the insolveney before suah approval -and 
annulment has the effest of relieving the surety 
from further liability under seotion 135 of 


the Indian Contract Act, as to which see. 


Oragoe v. Jones (2), beenuee whether it has 


that effest or not, it affords the surety, in, 
-my opinion, no ground for elaiming a refund 


of the monies already ‘paid in performanee 
of his sovtrast. of suretyship, Section 135 
of the pe Contrast Aat merely provides 
that ‘a sontrast between the creditor and 
the sriueipol debtor, by whish the sraditor 


“makes a somposition witb, or promises to 


give time to or not to sue, the prineipal debtor 
diseharges the surety unless the surety 
assents to such oontrast:” bub it by no 
means follows, nor has any anthority been 
sited to show, that the sondust of the ereditor 
whieh releases the surety from all farther 


_ liability makes the ereditor liable to return 


" — - ia ~ 


payments already made to him by the surety.- 


Part payment by the surety is part perform 
anse of the sontrast and a partial dissharge 
thereof, and a surety who has made sush a part 


- payment has no further liability as to that 


part of the.contraet from whieh he eould be 
dissharged. As regards sush part paymeat 
he-is nolonger the surety bat the prinaipal 


; ereditor, as the effest of the part payment} is. 


to transfer to him so mach of the oause of 
aetion against the prinsipal debtor. This 
sause of.aetion against the prinaipal debtor 
is not ordinarily affested.by any somposifion 
whish the prinsipal oreditor may subsequently 


accept from the debtor and it «an, therefore,. 


give him no sause of astion for tha return 
of the money already paid. Waen, however, 
the debtor besomes insolvent, not “only is the 
surety. debarred from suing by the insole 
yenoy, but his right of proof is restristed, If 


he is liable: for the whole debt, he- is nət- 


sllowed to prove until he has paid the 
whole debt. If -he is liable for any part of 
the debt, he eannot prove until ho. has 
paid all that -hbe is. liable to pay, in 
whieh case be is eatitled to prove for 
the amount of the debi whish hs has paid, 
and the prinsipal oreditor’s proof musi be 
reduced aecordingly. These . propositiong 


. must, in my opinion, be sonsidered to have 


- been settled by the judgment of Vaughan 


(2) (1873) 8 Ex. 81; 42 L. J. Ex: 68; 28 L. T; 36; 
21 W. R. 408. : 


12 


Williams, J., a Judge of great experienae in 
B kruotay Tia, 8 ss, In 1e, Notional Pro» 
vincial Bank of England, : Ex parte (3). 

The result, it appears to me, must be that in 
sueh ease as regards his part payment the 
surety is of neoessity represented in the 
insolvensy by the prinsipal creditor who 
proves for the whole debt, just as a sub- 

partner is represented in the liquida. 
tion of a partnership by his prinsipal 
partner, with whose eonduot of the liquidation 
he i3 not entitled to interfere; If the prin. 
eipal dreditor missondusta himself in the 
insolvensy to the prejadies of the surety, 
who hag.made payments in partial diseharge 
of the debt, the latter may have a remedy of 
the sama nature against him as a euh, partner 
would have against a partner, but there 
appears to be no reason fer holding, and no 
authority has béen cited in support of the 
proposition, that the asseptance of a eomposi- 
tion by the principal creditor during the 
insolvensy after part payments by the surety 
would entitle the surety to a refund of such 
part payments, On the other hand, as I 
have already said, the part payments were a 
‘parc performanoe of the sontrast of surety- 
ship and so put an end to the relation of 
prinasipal debtor and surety and to all the 
insidents-arising from that relation. Any 
other view would involve great hardship, as it 
has in the present sase, where the prinsipal 
ereditor has been ordered to refund in 
eonsequenae of adoptirg a sourse which, far 
from prejudieing bis surety in any way, had 
the effeat of seriously redusing the balanea of 
the debt whieh he tonld be ealled upon to pay. 
Assuming that the asseptance of the-composi- 
tion freed the enrety from further liability 
under section 135 of the Contrast Ast, that is 
sarely suffisient, not to say exoesaive, remedy 
for the purely imaginary injury whieh he 
may be deemed fto-have reoeived by the 
acesptanae of the somposition. 

For these reasons 1 would allow the appeal, 
reverse the order and dismiss the summons 
with sosts throughout on the Origiual Side 
seale. | 

SgaHaGIRI AItAR, J.—I agree. The faata 
and dates necessary” for appreeiating tke 
arguments addressed to us may be thus 
raped states :— 


(2) 4806 20 B. 19; 65 L. J, Q. B, 481; TAL. T, 
383; 44 W.R, 688; 3 Mankon 125, 
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P. Seethapathi Aiyar was employed ag 
Dubash in the Bombay Co. on ‘the terms 
embodied in Exhibit 1, dated 27th April 1915. 
He ‘was apparantly similarly employed 
by Dymes and Co. He introdueed eustomers 
ato both these firms. Very soon a good num- 
ber of them made default in - payment. 
Somasundaram, one of the prinsipal eustomers, 
was in embarrassed  sireumstanses, The 
Bombay Co. sold the Government promissory 
notes deposited by Seethapathy and realised 
about Rs. 17,000 in July 1915. To kis oredit 
with the Bank there was a sum of Rs. 10,000 
due to him for sommiassion already earned. 
“The total sum of Re, 27,000 ard odd was 
originaly held in deposit in the books of the 
Company against losses whioh were sustained 
by the two firms by the non-psyment in time 
of the customers introduced by Seethapathy. 
I am elear that in July 1915 the money re- 
aliséd was not appropriated towards the debt 
due from any partieuJar eustomer. 

In August 1315 Somasundaram applied to 
be adjudissted an insolvent, Soon after 
Seethapatby also applied for the benefit of 
the Aot. Both the estates vested in the 
Offisial Assignee, Exhibit If; dated the 28th 
January 1916, a letter from Seethapathy, 
shows that,on that date, he had no information 
as to what partienlar debt the money realis- 
ed by the sale of the promissory notes was 
appropriated, either by the Bombay Company 
or by Dymes and Company. The statement 
of -Mr. Rae of Dymes and Company, dated the 
6th February 1915, aleo shows that no appro- 
priation was made till then. 

Then we come to the attempt made by 
Somasundaram to settle with ereditors. It is 
sommon ground that inthe beginning of 
1918, Somssundaram privately approaehed his 
ereditors and offered to pay them six annas 
in the rupee. He apparently indused them 
to neeept the composition and obtained re- 
esipts. Then he approached the Bombay Co. 
with a similar request, The two receipts 
filed in: this ease, dated the 8th November 
1918, show that the Bombay Company reseiv: 
ed a sum of Rs, 19,125 both for themselves 
and on behalf of Dymes and Compaay: 

LÀ 


There; has been .some controversy as to 
whether this represented six annas of the 
total debt. Mr. Grant contended that Mr, 


May who‘ sêted in this matter did not aesept © 


the composition of six' annas in the rupee, 


but reaeived the money in full satisfastion of 
all that was due to the two Companies from 
Somasundaram. The evidence of Mr. May 
has two sides, if I may say so, the one side 
speaking to aetual facts and the other refer- 
ring to impressions and beliefs. He says in 
his evidence that as he has already 
appropriated Hs. 27,000 and odd towards 
the total indebtedness of Ks. 54,000, he 
did not sonsider if necessary to aequaint 
himself regarding the oxacet proportion 
to whieh ithe sum sovered by Exhibits 
A and B bore to what was due, Jn another 
plase he saya that by the 3lat July 1917, 
the company had appropriated the Rs. 27,000 
towards the amount due from Somasunda- 
ram. Heading his evidence aga whole, my 
opinion is that the sum of Rs, 27,000 and odd 
was appropriated by the Bombay Ccmpany 
towards the debt due from Somasundaram, at 
least before granting the two reesipts A and 
B. I do not sesept the suggestion of Mr. 
Chamier that this money was appropriated in 
July 1915. For the reasons already given 
and in view of the evidenee given by Mr. May, 
that suggestion must be ruled ont. But I sea 
no reason for not aesepting the evidenee of Mr. 
May that before the dates of Exhibits A and 
B, the appropriation had been made. 

I tried to understand why Somasundaram 
paid the Company the odd sum of Rs, 19,125, 
Some olue to itssignifioanee is gatherable 
from the statement of Seethapathy that 
Somasundaram was indebted to the two 
tompanies only in the sum of Rs. 51,000, In 
paragraph 6 of the reply affidavit, dated the 
98th August 1919, Seethapathy says: “I am 
informed and believe that on the 8th Novem: 
ber 1919, it was agreed that the sum of 
Rs. 51,000 -was to be taken as the total 
amount due to the two sompanies by 
Somasundaram Chetty and Company and 
Mr, Goffe aecepted a somposition of six annas 
in the rupee thereon.” Very likely Mr. 
May was led to think that the total 
indebtedness on whieh he was entitled to 
the somposition was Rs, 51,000, and without 
earing to look into the assount, he accepted 
the suggestion made by Seethapathy or some 
one else in the office. Apparently Mr. May, 
when be gave his deposition, did not remein: 
ber these fasts, i 

After giving my full sonsideration to the 


evidenee in the ease, it seems to me that tha 


only reasonable hypothesie for explaining the 


/ 
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reseipt of the odd figure of Bs. 19,125 is to 
regard that as the equivalent of the six annas 
In the rupee for what was at that time 
regarded as the total indebtedness of Soma- 
sundaram. 

Then after obtaining the two reseipts from 
the Bombay Company, Somasundsram made 
endevours to get his adjudisation annulled. 
He first made an applisaticn to the Insolveney 
Commissioner for an order in that behalf. 
Apparently that application was adjourned 
pending a report from the Offisial Assignee, 
Then, in Desember 1918, the Offieial Assignee 
informed the Bombay Company that he 


intended holding a meeting of the sreditora of | 


Somasundaram Chetty to consider the situa- 
tion and state whether they agreed to the 
annulment of adjudisation. A meeting was 
held on the &th January 1919. Everybody 
agreed to the composition exsepting 
Seethapathy. By this time the  Offieial 
Assignee was asting for Seathapathy. In 
Hxhibit G the Offisial Assignee wrote to 


the Solisitors of the Bombay Company, 


asking them to  prodnee a raseipt as 
to when they appropriated the Rs. 27,040 
realised on behalf of Seethapathy. A reply 
was sent on tbe 10th January, stating that the 
Rs. 27,000 had been appropriated to 
Somasundarám's &soountf, On the lith 
January, the Official Assignee disputed this 
right of the Bombay Company, After some 
further eorrespondense, on the 6th Maroh 
1919, the Offisial Assignee submitted a 
report to the Court. In that hestated: “The 
Bombay Oompany subsequently settled with 
the insolvent at the rate of six annas in the 
rupee but not on.the sum of Rs. 27,000 whieh 
was really due to them; but on the full sum 
of Rs. 54,00 and they granted him a 
resipt in full satisfastion of their elaim 
of Rs. 54.000.” Then he says: “It would be 
well for me to settle the question of whether 
the six annas was or was nof a fair Settlement, 
and in order to do this it is nesessary for me 
to examine the insolvent with a view to 
assertainiong what profits he had made.” This 
was really a report against dispensing with 


the publis examination of Somasundaram an 


requested by him. On the 23rd Mareh 1919 
Mr, Justice Coutts Trotter, after sonsidering 
the report and the application, same to the 
eonelusion that Somasundaram need not be 
publicly examined. On the 31st Marsh a 
formal application was presented by Somasun« 


daram for the annulment of his insol. 
vency. Notise went to all the ereditors, 
A further report was submitted by the 
Offisial Assignees on the 15th April 1919. He 
said in that: “I ealled’a meeting at whieh no 
one opposed exoept one P. Seethapathy Iyer, 
or rather myselfon his behalf. He waa the 
guarantee broker of the Bombay COo., Ltd , and 
Hs. 27,343 of his money was taken by them 
to the eredit of the insólvent's ascount. In 
spite of this they again took six annas in 
the rupee on the full assount of this insolvent, 
and this insolyent now refuses to resognise 
Seethapathy Iyer as a oreditor or that the 
Bombay. Company have taken his 
Rs, 27,000." Then at the end of his report, 
he said: ‘Iam entitled for the bene^t of 
Sesthapathy lyer's estate to six annas in the 
rupee on Rs. 27,000 from this insolvent and I 
ask that the aunulment be made eonditional 
upon this.” Thereupon the learned Judge 
ordered that on the  insolvent's giving 
security for Rs. 9,000, the order adjudisating 
Somasundaram an insolventf be annulled, 
This was on the:225d day of April 1919, 
No appeal was preférred against this order. 

The present applieation was filed on the 
25th Marah 1919 by the OffieialAssignee fora 
deslaration that the Bombay Company should 
pay to him Rs, 27,000 and odd, whish they 
had realised out of the deposit made by 
Seethapathy with them, Thelearned Judgehas 
made the order and this appeal is against it, | 
e I givethe learned Judge's reasons for his 
eonolusion in his own words; firetly, “my 
order (referring to the annulment) provided 
for the aunulment of the adjudieation and 
did not embody the terms of the proposal,” 
"sesondly, the arrangement whieh led up to 
the annulment was not, at the date on whieh 
if was earried out, a aomposition within the 
meaning of the materialseetions" and thirdly, 
"that the Bombay Company, after giving the 
diseharge whish they did, eonld never have 
been heard to say that this debt was nof 
extinguished as between themselves and 
Somasundaram Chetty, even though all the 
other creditors had rejested his overtures 
and had deslined to settle with him.” 

The fast that the order did not eontain the 
partieulars whish, under seetion 30 of the 
Insolvensy Aet, should be sontained in it ia 
not a ground for holding that the order ig 
infrustuons. It is true that the arrangement 
for the eomposition emanated from Soma, 
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".Bundaram; it is also trae that he dealt with 
“the sred tora himself. No doubt the proper 
procedure was to have spproaahed these 

through the Offisial Assignee. 

, That is what seetion 28 of the Ast 

E eontemplates But we have evidence to show 

.. that for a long time it has been eustomary in 

i Madras to allow insolvents to adjust matters 
with eraditors and then to report the settle» 

, mentto the “Mfisial Assignee to enable him to 

,- take astion. It may-be that the procedure is 

|. irregnlar, but I am not satisfied that there is 

anything illegal in what had been done. 
Having regard to the fact that subsequently 
‘the Offisial Assignee summoned the ereditors 

; and submitted a report on whioh. thé final order 

->was passed by the learned Judge, I am of 

opinion that the astion taken by Somasun- 

. daram. may be regarded as having been done 

E by him as agent of the’ Offisial Assignee. 

Vip Eyen though there was no suthorisation at 

.&he outset, the  insolvent'a action was 


t 


,. ereditora 


$ 


.assepted and rati&ed by the Official Assignee, 
E .the subsequent’ steps he took in the 


; matter. 
The remarks of Lord Justiee Rigby in 
5 Teed, In re,.. Official Receiver, 
.(4) have been quoted by the learned 
Judge. and have . been strongly relied 
.' on by Mr. Grant ín this Court, In tbe fret 
Eod that. case-rélates to the ressinding of a 
,,reseiving order. in the sesond place, not. 
“withstanding the adverse remarks of the 
: learned Lord .Justise the deeision of the 
...Qonrt wag tha‘ the order should be rescinfled 
js although the initial steps were taken by the 
insolvent. hinisalf, It is unnecessary to 
t. aonsider whether the strictures passed by the 
“Lord Justiee, in allowing the insolvent to 
deal with the ereditors behind the bask of 


. entirety to: sirsumstanses in this sountry. 
„Ás was pointed out by the learned Chief 
 Justioe, i in very many oaser, even in Evgland, 
settlements with ereditors with a view to 
somposition are begun by persons interested 
in. the insolvent. There is nothing immoral 
in Buoh a prosedure, and especially as the Aot 
' makes provision for the publio examination of 
.:the Insolvent ft it is desired by any of the 
ih ce en I sea no reason for holding that 

, the procedure adopted vitiates the whole 
m a: Brosesding.. 


ES (1898) 10. B. 241; 67 L. J. Q. B. 111: 77, L, 
640; 46 W, R. 804; 4 Manson 348; 1& T L, RL, 
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It was open to | Me. Juatico Coatts Trotter 
to have refused to annul the adjudication 
on the ground that the somposition was not 

at the.instanse of the Offisial Assignee; on 
the other hand, the learned Judge after fall 
eonsidaration of -allthe oirsumstanses dis- 
pensed with the publio examination of 
Somasundaram and dirested the annulment. 
That order has not bsen appealed against and 
ia binding upon all the parties who appsared 
before the learned Judge. 

'The.sireumstanss that the offise did not 
embody the terms of the somposition as 
required by section 30 does not, in my 
Opinion, make the order a nullity. With 
great respaot, I am unable to agree with tha 
learned Judge that it waa open either to him 
or to us to go behind tha order. 

Now this disposes of the first two rasons 
given by the learned Judgsa for re. -opening 
the annulment. i 

-It was strenuously eontended by Mx. Grant 
that there was no appropriation ‘of the 
Ra, 27,000 towards the debt due from Soma- 
sundaram at the date when Exhibits A and B 
were passed. J hava already giyen- reasons 
for holding that the evidence of Mr. May 
should be aesepted, It is true that Mr. May 
says that, at the time he gave the receipt, he 
had not made himself acquainted with the 
law whieh would enable him to elaim a 
dividend on the whole amount, notwithstand- 
ing that the surety had paid a portion-of it. 


-Bat that is no ground for not acsepting his. 


atatement that he, as & matter of fast, made 
the ‘appropriation. Even if we take it that 
the Hs, 27,002 was not appropriated for the 
debt due from Somasundaram alone but waa 
retained by the Bombay Company, as part pay- 
mont towards the general indebtedness of their 
Dabaab, I fail to see how the Offi»ial Assignee 
is entitled to a refund of Hs. 27,000. "Tha 
suggestion of the learned Counsel that even 
after the passing of Exhibits A and B, the 
money was held in suspense to the oredit of 
Sesthapathi is not borne out by any! record 
before us. Either that money was appro. 
priated to the debt of Somasundaram or was 
debited to the general aecount of Seathapathi. 
ln either ease, on the date of the receipts 
A and B, there was no money to the éredit of 
Sesthapathi,  . s 

On the general question whether a creditor 
is entitled to elaim a dividend in a som- 
position in respeet of the whole '&mount 
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notwithstanding a portion of the debt has 
been received from a surety, the law is well- 

settled, In Sass, In re, National Provincial 
Bank of England, Ex parte (3) Vaughan 
Williame, J., enuneiated this proposition very 
distinetly and it has never sinee been 
questioned, In Ellis v. Emmanuel (>) the same 
view was taken, That wasa suit by the 
surety against the principal  sreditor for 
reoeiving a proportionate Share of the dividend 
received by thelatter in the insolvenoy of the 
principal debtor. It was held that the 
areditor was entitled to retain not only the 
amount of the dividend but also the amount 
received from the surety, That ease goes 
even further than tha desision in Sas, In r^, 
National Prcoinczil of Bank England, Ha parte 
(3). It is elear that thera is notbing in the 
Presidensy Towns Insolyaney Ast whieh in 
any way detrasts from the prineioles enunoiat- 
ed in the sases already referred to. 

Therefore, I am of opinion ‘that the 
Rea, 27,000 was appropriated before the grant 
of reseipta A and Band the two reseipts did not 
operate to extinguish the entire debt owed by 
Somasundaram to the two sompanies. .Even 
otherwise, L agree with the learned Chief 
Justise that the Offisial Assignee is not 
entitled to a refund: of the amount ap- 
propriated by the Bombay Company for debts 
due. The learned Counsel for the respondent 
eontended that, as the eomposition had been 
eompleted behind the bask of the surety by 
the Bombay Company, the surety was 


discharged and was entitled to a refund of the. 


amount, It may be that if there: was a 
private somposition ard the ‘matter did not 
some before the Insolveney Oourt, rush a 
desling with the prinsipal debtor behind the 
baek of the surety may have the effeat of 
dissharging the surety, bnt where, after notice 
to the surety, the composition was aseapted 
by the Court, ib besomes an ast of the Court 
and the prineiple of sections 134-and 135 oan 
have no applieation. 

For- all these reasons, I agree that the 
order of the learned Judge should be reversed 
and that the petition of the Official Assignee 
should be dismissed with eosts on the 
Original Side senlo; : 

M. €. P, 

Appeal allowed. 


(5) (1876) 1 Ex. D. 187; 46 I. J. Ex, 25, 94 Ia T, 
573; 24 W. R. 882, 
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ALLAHABAD HIGH COURT. 
Exeootron First APPEAL No, 296 or 1920. 
May 2, 1921, 

Present: —Mr. Justisa Walsh and 
Mr. Justies Wallaah. 
Musammat SUNDAR BIBI—-DzocngEE£- 
HOLD£R— APPELLANT 

tet gus 
RAJINDER NARAIN SINGH 
alias LALLU SAHEBB —Junpa “ENT. DEBTOR 


—HsxzsrowxpzwT, 

Civil Procedure Code (Act V of 1908), s. 60 (n) 
—Üompromise between brothers —Younger brother given 
property in lieu of maintenance without right of 
transfer— Property, whether saleable—“Right te maine 
tenance,” meaning of. 


In a litigation between two brothers a com. 
promise was effected, whereby the younger brother, 
in lieu of his maintenance, was given the right to 
possess and enjoy certain specified immoveable pro. 
perty without power of transfer, during the life. 
time of his elder brother, and on the latter’s death 
he waa to be absolute owner. In execution of a decreo 
against the younger brother, it was sought to attach 
and bring this property to sale: 

Held, that the property dealt with by the com. 
promise was saleable, as the arrangement set forth 
in the compromise did not amount toa “right to 
maintenance” within the meaning of section 60 (n) 
of the Civil Procedure Code, (p. 182, cols. 1 & 2.] 
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) 


‘ 


Exesution first appeal against an order . 


of the Subordinate Judge, 
the 10th August 1920, 
Messrs N, P. Asthana, S. K. Dar and 
Baldeo Ram Dare, for the Appellant, 
Mr. B. E. O'Oonor, for the Respondent. 


Jannpur, dated . 


JUDGMENT,— The question whish arises .: 


in this ease is whether a partisular fund pay- 
able to a judgment debtors, under a eom. 
promise arrived at in a suit many years ago 
between bimself and his brother, is protested 
from attashment by elauae (an) of sestion 60 
of the Code of Civil Prosesdnre, or, in other 
words, whether it is a right to future main- 
tenanee. The desree-holdor, who appears to 
baa money-lender, bas a elaim of some 
Rs 26,600 odd and in his original 
appliqation sought to sell up the property 
shortly to be referred to. That he is olearly 
not entitled to do with ore exoeption, 
namely, the residense whioh will be mention. 

ed ina moment. It ia not easy to define in 
legal terminology the prasise interest of the 
judgment debtor, Raj Inder Narain Singh, 

in the fund -provided by this sompromise. 
Perhaps.the nearest definition would be that 
he is an annuitant, 

defined eharges, with a ‘reversionary - interest 


subjest to oertain- 
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in the eorpus upon tha death of his brother, 
Lal Bahadur Singh. ‘It is provided by the 
sompromise that he, the judgment-debtor, 
Bhall possess and enjoy the immoveable pro- 
perty mentioned in the list and estimated 
to yield a net profit of Rs. 8,000 a year with. 
out power of transfer during the life-time 
of his brother, Lal Bahadur Singh, he under- 
taking to pay certain “publis exastions and 
other dues to his brother, Lal Bahadur 
Singh, amounting in all to Rs, 7,870 11.6, 
in four equal instalments per annum, eash 
to be made a month before the Government 
revenue falls due. He is not to ba deprived 
of the possession of the villages, but during 
hia life-time he is to be entered on & sub. 
khewat to his brother without power of trans- 
fer. It is farther ‘provided that he shall 
be the absolute owner with power of transfer 
after his brother’s death, It is alleged in 
Court to-day and not denied that the 
total ineome from the property just dealt 
with may be taken to be roughly 
Rs. 16,000, so thatthe charges upon 
it and the estimated profit to Raj Inder 
Narain Singh represent- the total net 
profit of the property.: This of sourse is 
immaterial, exeept so faras it assists one 
in understanding the arrgngement. This 
arrangement is said to ba” "in lieu of his 
meintenanse." This is mérely a eolloquial 
expression intended to convey an idea that 
this is the ineome | on whieh he is supposed to 
live, The word "in lieu-of," stristly integ- 
preted, is inappropriate in this plase. Itis 
a Frensh word meaning “in plase of’ and 
should be used only where one thing is sub 
stituted for another of’: the -same kind, but 
there is no suggestión that the  inaome 
of Rs £,0.0, a yesdr is. in substitution of 
some existing eontrastual right of mainten. 
anoe whieh Raj Inder Naraia Singh at that 
moment possessed agáilist anybody. 

The firat thing to be said about property 
. sneh as this is that it is elearly saleable, 
Onse the villages are known, onee the stand. 
ing eharges are ascertained aud a rough 
estimate is formed of the nbt profits, it only 
requires 8 salqulation cf the value of the 
life of Lal Bahadur Singh. to arrive at some 
sort of aapital sum to represent the interest 
of Raj Inder Narain Singh during his bro. 
ther'slife-time of those “annual payments, 
We are unable to take the view that an 
arrangement. of (his kind ig in any way «on. 


INDIAN OASES. 


[1921 


templated by or sovered by the expression 
"a right to future maintenanse.’ Not mush 
assistanse ean be derived from desided eases 
and indeed it is dangerous to attempt to 
define or elaborate langnage whiah the 
Lagislature has regarded as self-sufficient. 
It is suffisient to say that the expression 
"a right to maintenanee" sontemplates a 
bare right of  maintenanee and nothing 
more, à right enforeeable by law and pay- 
able in the future. It is obvious, from a 
eontemplation of the terms of the sompro: 
mise with whieh we-have to deal, that the 
insoms of Ra. 8,000 sontemplated and pro- 
vided for something very mush more than 
bare maintenance, although as an insome 
it may well be regarded as a mere pittanee 
for a gentleman in the position whish this 
gentleman oseupies. 

Although in holding that the lower Court 
is wrong and remitting the applisation to be 
dealt with aesording to law by the lower 
Court, we have really diseharged our duty 
in the matter, the Hxeention Court may 
look for some guidanee from this Court in 
dealing with a somewhat troublesome matter 
of this kind. We doubt whether it is. desire 
able to attempt to put an interest of this 
kind up for sale in the ordinary way. The 
appropriate remedy is what is known as 
equitable exeésution or indirest execution, 
namely, by the appointment of a .Heoeiver 
who takes the plase of the debtor and asts as 
an officer subjeet to the direetions of the 
Exesution Court in sollesting and disbursing 
the debtor'a income, in aseordanse with the 
direstions of the Exeeution Oourt, towards 
the disshargo of the ealaim of the deoree- 
holder. In sush a sase it is right and 
proper that tbe debtor himself should be 
proteeted by & real provision for maintenanse, 
and we think the analogy of the Cade, whieh 
provides 50 per sent, as the maximum salary 
whieh should be allowed to be -attashed, is 
~an analogy whieh might’ well be followad. 
Something will have to be done to provide 
for the expenses of the Heseiver. These of 
eourse are expenses in the exeeution and 
will ultimately fall on the judgment. debtor, 
but in the distribution of the money in the 
hands of the Reoeeiver, they should be de. 
ducted from the amount payable to the 
deoreo-holder, so as not to diminish the 
maintenance allowanse of the judgment- 
debtor, Itis always to be borne in mind 
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by a Court exereising this somewhat diffisult 
jurisdistion that a sreditor has only him: 
self to blame if he allows a heavy debt to 
accumulate without sesurity and finds him- 
self afterwards in diffisulties, The portion 
of property ta whieh we referred inthe early 
part of this judgment and to whish our ob- 
servations do not apply, is the bungalow 
situate in Mauza Bisram eommonly known 
as Raja Bazar. Somewhat different prinsiples 
apply to this and we think we' are bound to 
sonstrue this elause for the benefit of the 
lower Court, "There is sertain to be another 
appeal if we do not, and we have come to 
the sonelusion that the judgment debtor has 
a life interest in that bungalow as & rever- 
sioner after the death of his wife. 

We need hardly say that if Rij Inder 
Narain Singh is otherwise provided for suff- 
siently to keep him out of want in fair res. 
peotability, independently: altogether of the 
income of Rs. 8,000, the Court. will not be 
ealled upon to make bim any allowanee out 
of that Rs, 5,000. 

We shoald not be understood to ear-mark 
90 per sent. as the allowanee meoessarily to 
be made out of the Rs. 8,000. It mast 
depend upon the eireumstanees of the ease, 
but if paragraph No, 2 of the deed is not a 
sham and was really a provision for main- 
tenanee, then we think 50 per sent, is rea- 
sonable. The appeal is allowed, The deeree- 
holder will have his costs. 

Appeal allowed, : 


a Be 


PATNA HIGH COURT, 
ÁPPEALS FORM APPELLATE Deorres Nos, 2 3 
AND 284 or 1920, 
Angust 3, 1921, 
Present: —Mr. Justiee Coutts and 
Mr. Justice Maspherson,. 
S, A. No. 283 or 1920 
Musammat SHAHZADI BEGUM— 
DEFENDANT—APPALLANT 
VETIUS 
Musammat KOKILA— PrAImNTIFF— 
Rasronpent, 
S. A, No. 2>4 or 1990 
-- Musammat SHAHZADI BÉGUM— 
PLAINTI PP — APPELLANT 
. versus 
GHULAM RASUL KHAN AND OTHERS— 
DzrENDANTS—HUESPONDENTS. 
Bengal Land Revenue Sales Act ( XI of 1859), c, oa 
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Hneumbrance, meaning 


of——Lease to collect rent, 
whether imcumbrance. 


A proprietor had given a mukarrari with respect 
to his entire share Subsequently he gave a lease 
in favour of his wife of his.right to collect rent 
from the mukarraridaron payment of Rs. 29 to. 
himself annually : 

Held, that the right created by the proprietor in 
favour of his wife was an incumbrance within the 
meaning of section 54 of the Bengal Land Revenue 
Bales Act. [p. 184, cols, 1 & 2,] 


Appeal from a desree of the Distrist Judge, 
Gaya, dated the 2oth February 1920, oon» 
firming a deeision of a Munsif, Gays, dated 
the llth June 1919, 

Mr. Sult. à Ahmel, for the Appellant. 

Messrs. Mahammad Hasan Jan and Muham- 
mad Ishfaque, for the Respondents. e 


JUDGMENT, 

Courrs, J.B— These two appeals arise ouf 
of two suits, one for rent brought by Musam. 
mat Shabzadi Begum against Ghulam Rasnl 
Khan and others, in whieh the defendants 
contended that the rent was payable to 
Musammat Kokila, a Mukarraridar, under 
Musammat Shahzadi, the other a suit brought 
by Musammat Kokila against Musammat 
Shabzadi, claiming the rent whieh had been 
deposited by Gbulam Rasul and others in the 
rent suit, 

The ease of Musammat Shabzadi is that 
she purebased 2 annas 11 dams 4 kauris of 
village Mai Fatehpur i in 1916 from Warasat 
Hussin who had in the previous year pur. 
shaced it ata revenue sale, It appears that 
this 2 annas 11 dams 4 kauris was part of a 
6 annas ¢ dams shape in the village whieh 
belonged. to M. Khairat Ahmed, When 
Khairat Ahmad died he left two widows—~ 
Dargahan, and Jamilan, two sons—Fazlur 
Rahman and Mukhtar Ahmad, and one 
daughter, Kulsum, Jamilam, one of the 
widowe, sued for dower, and having got a 
deeree purshased Khairat Ahmed'à 6.annas 
8-dams thara at an anetion sale. Subse. 
quently there was a family settlement by 
whish Fazlur Rahman got a 2-annas 1l- 
dams 4 kauris share and later he granted 
in lieu of dower what has been salled a 
Mnukarrari of this to his then wife, Musam. 
mai Kokila; Afterwards separate seconnt 


was opened for Fazlur Rahman’s share and 


what happened was that the share was sold 
for arrears of revenue and purehased by 
who transferred it to 
Shahzadi Begum in 1916, 
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The main question in the suit, and the only - 
question with whish we are now sonserned, ` 
is whether by the revenue sale the interest 
whieh Fazlur Rahman sonveyed to :his wife c 
Kokils, and which has been salled a Makar. 
regi, was anriuled or not. Admiitedly seetion . 
54 of Ast XI of 1859 applies to the present 
sase. This sestion.runs as followsr— When a 
share or shares of an estate may be aold under 
the provisions of seation }3or aeatibn 14; the 
purehaser shall acquire the share or shares 
subjest to all ineumbrancer, and shall not 
aequire any rights whiah were not possessed 
by the previous owner or owners," and the 
point here is whether the so-called Mukarrari 
granted by Fazlur Rahman to Kokila is an 
insumbrance within the meaning of this ses- 
tion or not. Both the Courts below have 
found that itis an inoumbranee, and it is 
against this finding that Shabzadi Begum 
has appealed in both’ eases. 


Now what was granted by Faz'ur Rahman 
to his wife Kokila was not really a Mukariari; 
it was merely: a right to eollest; rent from 
the existing Mukarraridars whose Mukarrari 
sovers the whole share, and-what is contend. 
ed by the learned Government Advosate is 
that it is not an insumbranee on tbe 
land bug merely a personal right not- affect- 
ing the land and 'eonsequently not sush an 
ineumbranes as is referred to in the sestion. 
It is trae that in Jarraw Kumari Saheba | 
v. Hantfiddin Akanda (1) there is a remark : 
at the end of the judgment whish goes to. 
support this-eontention, but this remark ig 
purely obiter -and in ‘myeopinion it is not ` 
the eorrest view of the law. The same ` 
question was fully dissussed in regard to 
a paíni-tenute in Raj Kumar Mazumdar v, - 
Probal Chandra Gonguli (2), In that case - 
it; was: held that the- existenee .of a patni - 
tenure does not bar -the proprietor from 
ereating an intermediate tenure be. 
tween: - himself. and the — patnidar, and: 
exsatly’the same reasoning applies to the- 
ease of a proprietor and a Mukarraridar. lt 
may be that the tenaney whieh is ereated ` 
is not a Mukarrari tenure, but it is sertainly 
in rhy opinion an ineumbranes. It is nrged 
that having granted Mukarrari of the whole ` 
share, all that remaius in “the proprietor is 
his proprietary right and when he leases 


(1) 4 Ind, Cas. 471; 14 0. W, N. 339. 
(2) 90, W. Ny 656, x 


X ew 
- 
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any portion of this proprietary right, < 
he is merely parting with — & por- 


tion of sush right and not cresting an ^ 
‘Ineumbranee. 


This argament wonld be 
correct if the proprietor was selling a por- 
tion cf bis proprietary right, bnt in the 
present este what was done by F:zlur. 


. Rahman was not to part with his propriet- 


ary right, bot merely in sonsideration of an. 
annual rent of Re, 29 to give to his :wife the 


. right of eolleetine rents from the Mukarrari- 


dars. Thie, to my mind, is elearly an inaum- 
branoe and in my opinion the view whioh has : 
been taken by the Courts below is ecrrest. 

L would &eeordingly dismiss these sppeals 
with sosis, 


M. cPHxRsON, J.— I agree. The only rights 
whieh a purshaser of aseparate ascount at reve- 
nuél sale aequires by his" purshase are, under 
section 54 of the Bengal Liand' Revenue Sales 
Ast, those whieh the owner of the separate 
&e80unf possessed at the time: of the sale. 
In this instanse, the rights of tbe previous 
owner were afieated by the limitation whieh 
Fazlur Rahman had put upon them in 1906 . 
in'favour of his then wife, the present ` 
respondent; the purchaser aecordingly secured 


“them subjeat to the same limitation, ` 1 also 
agree that it somes within-the terms 


$e. a 
in- 
cumbranse” expressed in seetion 54, 
- Appeal dismissed, 


+ 
einem ey 


> 


w 
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ALLAHABAD HIGH COURT. 
Execction Fixer Appest No. 1150019920. 
April 6,1921. 
Present:— Mr, Justice Walsh and 
Mr, Justiee; By ves. 


JMl4Mwurammot HANIFUNNISSA AND bNOTHER 


— Decexe-Houpers— APPELLANTS 
> 


CETELE m 
CHUNNI LAL AND OTHERS- JUDGMENT- 


» DxsToRs — RESPONDENTS, 
Civil Procedure Code (Act V of 1908); +9, 144 — 


' Restitution, application for—Limitation—Becond ap. 


plscation for restitution substantially in continuation 
of first—Procedùre - Court, power of. 


Certain properties were gold under a decree Oa 
the decree, being seaside in appeal, -the judgment. 


‘debtor made an application for restitution . against 
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the decree-holder,tke transferees and certain persons- 
who had obtained under an attachment possession 
of the money which had been.deposited hí Court 
by the judgment-debtor, and under an order of 
restitution obtained re.payment of the monies and 
also possession of some. of the properties which had 
been sold. The purchaser appealed and: got the 
order set aside Thereupon the- judg- 
ment-debtor made a second application fer re- 
stitution against the decree-holder for the loss 
suffered by ‘him in consequence ofthe sale. Ona 
question of limitation being raised: 

Held, that the second application was in substance 
in continuation of the first application against the 
decree-holder and was, therefore, not barred by time. 
[p. 186, col 1.] 

A Court does not sib asa disciplinary body to 
punish parties for inept procedure, when their 
right is clear and no misunderstanding, surprise or 
prejudice can occur to the other side. [p. 180, col, 2.] 


Exeeution First appeal against a decree of the 
firat Additional Subordinate Judge, Aligarh, 
dated the 9th Mareh 1920. ` 

Messrs. U. S, Baipat and K. N. Laughats 
and Dr. S. M. Sulaiman, for the Appellants. - 

Mr. B E, O'Conor, for the Respondents, 

JUDGMENT,—This is an appeal against 
an order of-the First. Additional Subordi- 
nate Judge of Aligarh, dated the 9th Mareh 


1920, holding that an. applieation for re-. 


stitution under sestion 144 of the Civil 
Prosedure : Code is time-barred. The litiga- 
tion out of whieh ‘the- question ' arises has 
been a remarkably. protrasted one, The 
guit was brought-in 1901, and the parties 
have -been to this Court at- least five times. 
The point, however, whieh we have to 
deside is a ‘simple ona. : 


The facts and so-muah ofthe history of. 


the- ease as is relevant are fully stated in the 
judgment of Mr. Justise Piggott, dated thel7th 
February 1919 (Exeeution First: Appeal No, 
139 of 1918), when a Benehof this High Court, 
consisting of that learned Judge‘and one of us, 
allowed an appeal -brought by some stran- 
gers to the original suit against- an order 
of. restitution- whieh the Subordinate Jud ze 
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had made on the- same apolisation whish ` 


is now before us for the sesond time. 
The appellants before us, Musammat 
Henifunnissa and Musammat Bashironniasa, 


were the original judgment.debtors in the 


suit, The deeree obtained against thém, of 


whieh Bansidhar, -tbe predesessor-in-interest - 


of the present respondents, 
the transferes, was set aside and the snit 
fidally dismissed by this: High Oourt,- as 


had beeome- 
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Lordships: of the Privy Connsil, 


by an 
order, dated the sth May 1912, 


The deeree against them having been set. 


atide, the appellants sequired on that date, 
8th May 191’, a alear right to resover 
back, by an order of restitution made under 
sêstion 144 of the: Civil Prosedure Code, 
from the-desree holder anything whioh they 
had paid, delivered up, or lost as the 
result of the enforeement of the deeree, By 
the judgment of this Court of the 97th 
February 19123 it was held thatthe liability 
to make sneh restitution attached 
Bansidher. This judgment is binding on 
the parties to tbe appeal before us. It is 
to be regretted that we were unable finally 
to dispose of the matter when it was 
before us in 1919, but it appears from the 
judgment of Mr, Justice Piggott that we 
were not in a position to do this, and we 
remanded _ the ease for disposal on the 
points of res judicata and limitation, whieh had 
been raised but not disposed of in the 
Oourt below, The point of res judicata has 
been abandoned. The point of limitation 
has been desided in favaur of Baocsidhar’s 
representatives. The  Artiele applieable is 
Artisle 1-1 of Sehedule ‘I of the Limita- 
tion Aet (LX of 1908), whieh provides that 
the spplieation now before us must be 
made within three years of the time when 
the right to apply &eerues. There is no 


dispute about this and no question of law, . 


therefére, ia raised by the appeal, The 
question really is one of fast, namely, when 
was the applieation, now before us, first 
made. 


In our judgment, having regard (a) to- 
the misleading forms issued by the Courts, ' 


to > 


my 


and if not- authorized, at any rate eounte- ' 


nansed by them, for the- use of, litigants. - 
in making applications ‘under -seetion: 144; ° 


(b) to the astounding misdeseriptions, aud 


+ 


embarrassing inasourasies, as io the status - 


of. the parties contained. in the written 


4 
`- 


applisations made under the sestion; and ~ 


(c) to the mistaken terminology -adopted in 


y 


asking for the relief sought, wé ought-to : 


deeide this "question of fast: ag 
su^stanae, and notas one of form only, 
It is neaessary, therefore, 
happened in this matter between: the date 
of the High Oourt’s deoree dismissing the 


one ‘of 


to state what- 


t 
- 


> 


+ 
* 


J 


thy resulb of a prior order made by their -euit in 1912 and the filing of the appliea-- ' 
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tion now  beforeus in 1917. An appliea- 
tion for restitution was made within rea- 
sonable time afterthe High Court's decree, 
namely, in January 1913, (none of the sopy 
of applications before us bears its real date, 
but there is no dispute abont the date) 
against Bansidhar and other persons, some 
of -whom had obtained under an attashment 
possession of the money whioh had been 
deposited in Oourt by the 
debtors, and others of whomhad purehased 
property of the judgment-debtors sold under 
the deeree. Au order was made by the 
Subordinate Judge entering in favour of 
the original judgment-debtors who obtained 
all they wanted so far as the Court's 
orders were eoncerned, and who subse- 
quently ‘under that order of restitution 
obtained re-payment of their monies, and 
also possession of some of the property 
whieh had been sold. The extent to which 
they obtained actual possession is not in 
evidenee before us, The purehaser of the 
property appealed against this order, and 
the High Court allowed the appeal and 
ordered the purehaser to be restored to 
thé possession of the property which had 
bean made over to the original judgment. 
debtors under the order appealed from. 
This order of the High Oourt is dated 
the llth February 1916. Thereafter, namely, 
in; May’ 1917 the  judgment.debtors, as 
they formerly were, filed the application, 
whieh is now before us, against Bansidhar 
for restitution of the loss suffered by them 
in consequence ef the sale, whish had been 
upheld in favour of the bona fide purchaser. 
If the right to make “this applieation 
against Bansidhar arose upon the making 
of the High Court’s order in February 1916, 
the applieation is clearly in time. In our 
opinion it did not. The right against 
Bansidhar, and this right (if any) against 
his transferees, were soneurrent rights. The 
applicants were not sompelled to proceed 
against the purshaser, Their failure oreated 
no right against Bansidhar whieh they 
-gould not have asrerted—in fast they did 
asgerb it—in, their original applisation in 
1918. We entertain some doubt about the 
eorreeiness of this view, but in our opinion 
it dogs not arise. as we ate satisfied that 
. the present application is in substanos a 
sontinuation of 
against Bansidhar, 
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judgment-’ 


the original application: 
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Both the applieations filed in 1918, and 
in 1:17, are inform inassarate, loose and 
embarrassing. They purport to be appliea- 
tions for the exesution of a desree, under 
Order KAI, rule 11. There was no deeree 
in existense. They deseribs the applisants as 
decree holders, and the respondents as 
judgment-debtors, whieh they were not. They 
ask forthe “deerea-money” to be resovered 
ky attachment and sale. This relief, 
of course, whish is in the nature of exeaution, 
sould only be granted after an order of resti. 
tution bad been made and had been follow. 
ed by default. But the applisation doés eons 
tain —and this isthe only substantial matter 
bearing upon the questions we have to 
deside—an applisation for relief against 
Bansidhar, in respeetof the property of the 
applisants which he had sold, in the following 
form :— In ease possession over the said pro» 
perty is not awarded” (č. e„ as against the 
purchasers) "the sale: proseeds may be award- 
ed against judgment-debtors Nos. 1 to 11." 
That was an alternative applieation against 
the present respondent. It has never been 
abandoned, The Court made no order upon 
it, erroneously awarding possession as against 
the purehaser. The present applisation 
eontains, in form, all the: faults of ita 
predesessor, and sertainly, in form, reads 
like'a new and substantive application. It 
refers to the applieation of 1913 as the 
firat, applisation. Having adopted a form 
applicable to a totally different set of 
eirsumstansese, and another kind of relief, 
the. applisanta went from one blunder to 
another and used language whieh is wholly 
imaginative and unreal. But the Courts do 
not sit as disciplinary bodies to punish 
parties for inept proeedure, when their right 
is clear and no misunderstanding, surprise, 
or prejudice ean oseur to the other side, 
The. real meaning of the spplieation.. was 
perfestly well understood by both parties, 
and by the Court. The applisation ought 
to be amended in form as a eontinuation 
of the applisabion for restitution under 
section 144 made against Bansidhar origin. 
ally in 1913 in respest of the loss ineur- 
red. by the sale of the applieante! property, 
To this, they are clearly entitled.. The 
appeal must be allowed, and the appliea- 
tion remanded to the Court below with 
direetions to allow it to bs amended and 
put in proper foroo, and to  proeeéd 
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to find the sum to which the applieants 
are entitled. The appellants must have 
their soats here and below, in this Court 
on the higher soale, 

We think it well to observe that all 
the lower Courts» ought without further 
delay to abandon the use of these forms 
under Order XXI for prossedings under 
seotion 144 of the Code, and either to 
issue suitable forms for the use of applisan's, 
or to ‘insist upon all applications being 
framed in appropriate language with the 
appropriate elaim for relief before pro- 
ceeding to adjudisate upon them. 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
RENT ÁPPRAL No. 14 or 1620, 
Jannary 10, 1921, 
Fresent:— Pandit Kanhaiya Lal, A. J. O, . 
and Mr. Daniels, A, J. C. 
Thakur BISHWA NATH SINGH — 
DEFENDANT No, 1l — APPELLANT 
VETSUS 
Musammat RAM RATI— PLAINTIFF, 
Thaker HAKNATH SINGH—Di:venpayt 


No. 2.— RESPONDENTS, 
Oudh Rent Act (XXII of 1886), s, 108 (16)— 
“Sharer,” meaning of—Land held in lieu of 
maintenance — Holder, right of, to sue for profita, 


The word "sharer' as used in section 108 (15) 
of the Oudh Rent Aob means & person entitled to 
share in the profits of the land by virtue of his 
or her interest therein, as evidenced by the entry 
of vx or her name in the revenue papers, [p. 187, 
col. 2. 

A lady who is recorded as holding some land in 
lieu of her maintenance for life, without any 
power of transfer, is entitled to sue for profits in 
a Rent Court. [p. 188, col. 1.] i 

Appeal from a  deeree of the Distrist 
Judge, Hardoi, dated 2nd February 1920, 
sonürming that of the Assistant Oolleotor, 
Sandila, dated 7th February 1919, 

Messra, A, P, Sen and H. K. Ghosh, for the 
Appellant. | 

Mr. Muhammad Wasim and Pandit Har, 


karan Nath Misra, for Raspondent No, 1. 
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JUDGMENT. 

Kangatya Lar, A J. O, —This appeal arises 
out ofa suit for profits, brought by a lady 
who is reqorded as holding some land in the 
village Sanda in lieu of her maintenanee for 
her life without any power of alienation, 
The defendanta are the younger brothers of 
her deseased husband and are in possession 
thereof as oo-sharers of the village, Ong of 
the defenses was that the plaintiff had no right 
to sue in the Rent Court, The Court below 
repelled that plea and deereed the elaim, 

The first. question for sonsideration is 
whether sush a lady was a "sharer" entitled 
to sue for profits within the meaning of 
sestion 108, elause (15), of the Oadh Rent 
Ast (XXII of 1866). The word “sharer” is 
nowhere defined in the Aot, but reading that 
gestion with sestion 44 of the U, P. Land 
Revenue Aet (ILI of 1501), there ean be no 
doubt that the word "sharer" as used in seg- 
tion 108, elause (15), means & person entitled 
to sharein the profits of the land by virtue 
of his or her interest therein, as evideneed by 
the entry of his or her name in the revenue 
papers. In eleuse (16) a person entitled to 
eolleat the rentsof tbe palis is deseribed as a 
patizdar and is given a right to realise arrears 
of revenue from the aso-sharers whom he 
represents; while in elause (17) eo-sharers, 
proprietors and lessees are separately deserib. 
ed as possessing the right to sue lambardars, 
muafidars and assignées of revenue for 


esompensation for illegal exaetions of revenue 


or rent. The learned Oounsel for the defend. 
ant-appellant sontends bhat a so sharer must 
be a person who holds a proprietary or an 
equal statue; but there might be eeses where 
several persons together hold the proprietary 
right. One person may have the like interest 
and may be entitled to elaim ihe profits of the 
same; while another person may be resorded 
a3 entitled to the proprietary or reversionary 
right'in the property whish is the subjest of 
that life interest. A mortgagee for instanee, 
may hold the mortgagee right, whereas the 
proprietary right may be vested in the 
mortgagor, In Aste un nisa v, Mohammad 
saied Khan (1) it was held that a mortgagee 


- eame within the definition of “‘so sharer" in 


section 108, elause (15), of the Ondh Rent 
Act and that a suit for profits by anah a mort. 
gagee was maintainable in the Rent Court, 


(1) 2.0, Q. 64, 
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In Sadika Bibi’ v. Akbar Singh (2) 
it was- similarly - -hold that a -mortgagee in 
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possession was a a0 sharer within the meaning . 


of sestion: 108, clauses (15) and (16), of the 
eOadh Rent Aet and that as such he sould sue 
and be sued under that Act. In Muhammad 
Ahmad Satd-Khan v. Muhammad Masthullah 
Khan (3), where the leases of the . mortgagee 
rights in Zamindari property was resorded aa 
entitled: to the-profits of the share aud 
remained: so- resorded even after the 
mortgage-had been redeemed, it was held 
that a suit for -profita by bim was maintain- 
able in the -Rant Court and that ths lessee 
was entitled :to recover them so longas he 
was-vesorded; A widow,  holdiug eertain 
property in lieu of maintenause, may. have 
only a life interest, but for the purposes of 
‘the estate,- whieh- she: holds 


'Reghubar Singh an applisation for 


It is also argued that the sompromisea by 
virtua of whieh the land in question was. 


-allotted to the lady eonferred a gratuitous. 


right on her, whish sannat be enforeed; 516 . 
appears, however,. that on the death of 
muta- 


.tion of names was made by Musammat Ram. 


during har. 


life, she represents: the estate: .and as.sash . 
‘-Bishunath Singh and 59 bighas, 15 biswas 


she is entitled to alaim the. profits, though 
she is not the proprietor: of the same. . 


The learned Counsel for the defendant. 


appellant has referred to ths desision in 
Kailashi Kunwar v. Balrí Prashad (4); but 
in that ease" the - question was  waether 
under ssstion 107 of the Land Rovenne 
Aot- (III- of 1901) an ap»lisation for parti. 
tion sould be maintained by a lady ‘in 
possession in lieu of maintenance and it was 


Rati, the widow of Sheonath . Singh, : who 
was one of the sons of Raghubar Singh. 
Sheonath Singh had died in his father’s 
lifetime, She prayed for the entry of her 


[1921 > 


^ 


name in the revenue papers as the guardian. . 


of her husband's younger brothers, Bishunath. 
Singh and Harnath Singh. The applisa- 
tion -was. eontested by  Bishunath Singh, 
who slaimed that hehad attained majority. 
A eompromise was subsequently entered 
into on the 8th August 1912, whereby the 
lady withdrew her applieation-for the 
entry of her name as the guardian of 


in the village Sunda were allotted to her 
io lieu of maintenanse for her life without 
any power of alienation, To this sompromise 
Bishunath Singh and: Musammat Ram Rati: 
asting on behalf of herself and as guardian 
of Harnath Singh, minor, were - parties, 
Theelaim of ths lady to maintenanse sonid 


‘have’ been ‘settled. by the grant ‘of .‘main- 
. tenanse in eashor by -the grant of land, 


held -that sush a lady - eonld not sue for - 


partition. Seetion 107, however, gives tha 
right to elaim a partition to the reéorded 
so-sharers of a mahal. A person who 
holds „pertain plots of land ina mahal or is 
in possession of those- plots in lieu of 
maintenanes would naturally be oexsluded 
from.that sategory, 


There. might bə eases; where a janior 
member..of a family.. might be granted 
either«& village. or some share in a villags 
or":some::land in lieu of his maintenanse 
or the:smaintenanes of himself and. his 
dessendants:-without any .right of transfer. 


ws 


The parties to tbe eompromise -agreed -to 
settle it by awarding: 99 bighas..15..biswas 


: aforesaid and mutation of names , was 


esarried: out in her favour accordingly: 


It 
is true that- her-- name - was---entered:. in’ 
register No, 5; but for the time “being she 
was entitled to .the profits ‘of “tho land 
entered -in . her. name : againat- the persons 
in possession who were eo-sharers of the 


village and-her suit for profits:i “18, therefore, - 


t 


entertainable in the Rent. Court in enforse- -° 


: 1240 .of the:Qudh.- Rent Aet; .the- question ue 


His: possession . of. tbe share or land might. 


not give him:a right to partition: but hs 
wouldihave a right.to..eolleot the rents 


ment of-that. compromise. In view of section ~ 
ig moreover, only of nendemie interest, 
The appeal is nosordingly dismissed with 
eosts,.: 
DANIELS, A. J. C, = sonour inthe desision- 


‘of my learned -solleague on. the question 


or profits: thereof, .and - elaim ; the. status of .. 


a .00-Bharer :for the purposes of sestion 108, 


elause (15) 
ihe same in the. .leyonue papers. 


(2) 2 O. 0, 299. 
(3) 18 Ind. Cas, 975; 84 A. 250; 9 A. L. J. 152, 


(4) 21 Ind, Cas, 49; 11 A. L. J, 849; 86 4. 848, 


"og 


if he:is resorded as entitled to . 


referred to ns..and in his order dismissing the. + 


appeal. . 


Appeal dismissed, 


-vist appellant. 
deeree 
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MADRAS HIGH COURT. 
APPEALS AGAINST APPELL:T£ Ü&pERS Nos, 
205 ann 206 or 1919, 

Febroary. 4, 1921. 
Present; —M v, Justice Sadasiva Aiyar and 
Mr, Justice Napier. 
DOORVASI SESHADRI AIYAR 

(DXAD) AND OTRERS—ÁPPELLANTS 
versus 
GOVINDASWAMY PILLAY AND OTHERS— 


RESPONDEATS, 
Civil Procedure Oode: (Act "V of: 1908), s. 11—Res 
judicata— Ézecutton of decree— Order, erroneous, whe- 
ther operates as res judicata. 


An order made in execution proceedings, whether 
right or wrong, is res judicata between the parties 
in & subsequent, execution application, where the 
. validity of fhat order comes in question direotly 
for the purpose of deciding whether the subsequent 
application is maintainable. [p. 190, col. 2.] 


Appeals against the deorees of the District 
Court, Madura, in Appeal Suits Nos. 437 and 
438 of 1918 ecepealively: 

. Mr, K. V, Krishnaswamt Atyar, for the 
Appellants: 

Mr, T. Narasimha Iyengar, for the Re- 
epondents. . à 

JUDGMENT. 
. Sapasiva Aiyar, J,— INA. A, A. O. No. 205 
or 1919.— This Civil Miseellaneous Sesond 
Appeal bas arisen out of an execution 
proseeding, the deeree.holder being the 
He obtained an exeeutable 
in the Madura District Munasif's 


Court cn 23rd February 1909, for sale of 


eertain lands, On the lat Jannary 1912, a 
new Court, eslled the District Munsif's 
Court of Melur, was established which 


obtained jurisdistion over those lands. A 


valid application for exeoution was made” 


to the proper Court on the 7th February 
1912, On tbe 3rd April 1912 an oral appli 
estion was made.to the Madura  Munsif's 
Court for extension of time to take a atep in 
exeoution. This oral application of 3rd April 
1912to the Madura Mansif’s Court was not 
made to the proper Court. (or to a proper 
Court) ascording to the surrent cf desisions 
of this High Court whish obtained till 1919, 
when the Fall Beneh deoision in Sesnz Nadan 
v. Muthuswamy Pillai (1) was pronounsed. 
Following the prevailing view, the appli 
eation made to the Madura Mnunsif's Court 
. on ist April 1915 was dismissed by the High 


(1) 58 Ind. Cas. 918; 42 M821; 11 L. W. 63; 37 
M. Ij. J. 284,26 M, L. 7,228; (1919) M. W. N. 640. 


OConrt on segond appeal on 17th September 
1917, as being an invalid applieation. In so 
dismiasing the applisation made to the Madura 
Mansil’a Court on the ground that it had 
no jurisdiotion to entertain it and that the 
proper Court to entertain it was the Melur 
Mansit’s Oourt, the High Court further 
remarked that, as the previous application 
of 3rd April 1912 had also been made 
to the ineompetent Madura Munsil’s Court, 
it would not save limitation for the appliea. 
tion of Ist April 1915, even if this appliea- 
tion of Ist April 1915 had been made to the 
eompetent Melur Court. 

The present application for execution WAS 
made to the Melur Munsif’s Court on the 
23rd November 1917, which was the proper 
Court to entertain the application seeord- 
ing to tte view which prevailed till 1919, but 
this applisation has also been dismissed on 
the ground thatit was barred hy limitation, 


. besause the applieatioan made in 1915 to the 


Madura Munsil'a Court was deeided.by the 
High Court to be an applieation made to a 
wrong Court and bense ngae not save limita- 
tation. 

The Vakil for the Ne AN argues. that 
asthe former ‘eurrent of deeisicns was held 
to be erroneous in Seent Nadun v. Muthu» 
swamy Fiil.z.(1), the desision of this Court, 
whish held in 1917 that the 'applieation 
made to the Madura Munsii’s Court on . 1st 
April. 1r15 was not an applieation 


“to a eompetent Court, was erraneons; that 


that erroneous desision,, being a desision on 

a question of law, is not binding upon the 
mr when the same-question arises in a 
subsequent proceeding even though between 
the came parties.and that, therefore, the 
present applisation of November 1917, being 
within three years of the previous eompetent 
applisation of Ist April 1915, is not barred 
by limitation. 

ıt ia argued onthe other side by the 2nd re. 
spondent’s learned Vakil that even though 
the decision of the High Court in September 
1917 in the exeeution application of April 
1915 that it was made to au ircompetent 
Court.may be erroneous, that desision, so far 
ss it positively desided that it was made to 
an incompetent Court and was not in acoord- 
anoe with law, is.& Sonelusive adjudieation 
between the parties as to the nature of 
that applisation snd sannot be questioned 
when the point, whether ib wasa competent 


190 


“INDIAN CASES. 


11921 


DOORVABI SEGHADRI AIYAR Y. GOVINDASAWMY PILLAY, > 


application, arises for desision in & subse- 
quent execution applieation in the same suit. 

1 must admit that I have found some 
diffieulty in deciding between the above res- 
pestive sontentions on both sides. (Several 
other difficult questions were also argued 
during the hearing of this sase, but a reference 
to them will only tend to eloud the slear grasp 
of the above sharply opposed eontentions,) 

In Bommedevara Venkata v. Andavolu Ven- 
kataratnam (2) tbis Bensh sonsidered asimilar 
question and made -.prononnsementa thereon, 
My learned brother referred in his judgment 
to the desision of their Lordships of the 
Privy Couneil in Badar Bee v, Habib Mertcan 
Noordin (3). In tbe Privy Oounoil case, the 
sonstrustion of the testator's Will in a deci- 
sion in a pricr snit was held to be res 
judicata when that same Will had to be 
construed between the same parties in a 
subsequent suit, beeause on that constrnetion 
the Court bad pronounced its desision on the 
legal rights of the parties, The fast that the 
opinion or finding pleaded sa res judiorta 
related to a point of law or to the eonstrue- 
tion of a dosument and not to a question of 
faeh was considered immaterial. My learned 
brother finally said in his judgment: “My 
eonelusion is both. on the authority of the 
Privy Oonneil and on the language of the 
gestion” (that is, sestion 11 of the Civil Pro: 
eedure Code) “that where a decision on a 
point of law, whether it be on the construs. 
tion of a doeument or of a Statute or on eom. 
mon law or on systomary law, settles a ques. 


tion that arises direotly out of eonflisting views - 


as to the right of the parties,itia res judicata.” 
In mylishort opinion in the same ease, I 
referred to Bishnu Priya Ohowdhurant v. 
Bhaba Sundart Debya (4) and said that in that 
sase “the distinction’ was pointed ont be- 
tween thesontention that the decision on an 
abstrast question of law (say a question of 
limitation between the parties) in one suit is 
ves judicata, so that the law of the land 
should itself be deemed to have been altered 
when that question arises in subsequent suits 
between the same parties, and the contention 
that a legal right found, declared or awarded 


(2) 87 Ind. Cas, R87; 6 L, W. 682; 82 M. L. J, 68; 


(1917) M. W. N. 821. 
(8) (1909) A. O. 616; 78 L. J, P. O, 161; 101 L. T, 


Bl. 
(4) 28 O. B18 at p. 828, 


in favour of one of the partiss in one sait, 
though based on an erroneous view of the 
law or an erroneous construetion of a doou- 
ment, is res?udicaia when that same legal 
right is sontroverted in subsequent suits 
between the same parties.’ And I sonsladed 
that the first sontention was wunsustain- 
able while the sesond ought to bs upheld. 
It was desided so long ago as in 1881 
by their Lordships of the Privy Counail 
in the leading ease in Mungul Pershad Dichet 
v. Griia Kant Lahiri (5) that an order made 
in exesution proesedings, whether right or 
wrong, is res judicata between the parties in 
a subsequent ezeaution applisation, where the 
validity of that order comes into question 
directly for the purpose of deciding whether 
the subsequent application is maintainable, 
I think the prinsiple on whieh that case was 
desided has been firmly established now. In 
Sheorag Singh v, Kameshar Nath (6) the Sub- 
ordinate Judge had wrongly desided a question 
of limitation in exeoution and held that an 
applisation of 1897 was not barred when it 
had been barred. That anpplisation was 
atruek off and when a fresh applisation 
was made in 1895, the  judgment-debtor 
was not allowed to raise the plea that the 
application of 1597 had really been barred 
and that, therefore, if sould not form a 
fresh starting point for the three years’ 
limitation so as to make the appliesation of 

1898 a valid applieation in time, TE 

The present is & sonverse ease, but 

think the-same prineiple ought to ba applied, 
In this sase the applieation of April 1915 
was dismissed, as made not toa sompetent 
Court (and as barred if it sould be assumed 
to have been made to a proper Court). The 
desree holder could not maintain the present 
applisation without establishing that the 


petition of April 1915 was made to a 


proper Oourt or, if so made, was not 
barred. The order of this Court desiding 
that the prior applieation was not made to 
a proper Court haa beeome a final desision 
on the question of the legal rirht of the 
dearee-holder to treat that petition as a 
petition presented to the proper Court, 
That desision had at least this legal effest, 
namely, that it negatived the right of the 
deeree-holder to treat his appliesation as one 

(8) 8 C. 61; 11 O. L, B, 118; 8 LA. 123; 4 Sar, P* 


O, J. 249, 4 Ind Deo (N. 5.) 82. 
(6) 24 A, 282; A, W. N, (1902) 68, 
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made to the proper Court. Such a nega: 
tion of his legal right 1s not a dasision on 
a pure or abstrast question of law, and 
henee it is res judicata in the present pro- 
seedings and as without establishing that 
right, the desres.holder sannof maintain 
the prasent exesution petition, it was rightly 
dismissed by the lower Courts, {í would, 
therefore, dismiss the appeal but as itisa 
hard ease and the question of law is one 
of great diffianlty and abstruseness, I would 
make no order as to aosts in the appeal. 

In A. A A, O. No. 206 of 1919. —T'he abova 
judgment governs the sonneeted Civil Mis- 
eoellaneous Sesond Appeal No, 206 of 1919, 

Napier, J.—I agree, I am _  elear that 
if the applisation had besn made to what 
is now held to be & proper Court, the 
objeation would be fatal, and I think that the 
same fest must ba applied when it is made toa 
Court whioh always was considered a proper 
Court, 

M.C P. 

Appeal dismissed, 


Lad 


CALCUTTA HIGH COURT. 
AppraL FROM APPELLATE Daoree No. 998 or 
1919. 

January 21, 1921, 
Present:—-Justiee Sir N. R, Chatterjes, Kt., 
and Mr. Justice Newbould. 
RATNESWAR DAS AND OTHERS— 
DEFENDANTS— APPELLANTS 
versus 
SREE KAMAL DEB ADHIKAR 


GOSWAMLI-—PrAtNTIFE—RSPONDEAT. 
Landlord and tenant —Ejeciment —Notice to quit—. 


‘ Reasonable notice. ` 


A notice to quit, to be legally sufficient iu cases 
nob governed by the Bengal Tenancy Act or by the 
Transfer of Property Act, must be a reasonable 


' notice and need not necessarily determine the 
tenanoy at the end of a year. Ibis for the final | 


Court of fact, in each case, to determine what is 
reasonable notice having regard to all. the oir- 
cumstances, and whether it would not be reasonable 
in the circumstances of the particular case for it 
to determine with the year, [p. 191, col, 2,] 


Acceptance of rent due for a period anterior to 
the notice to quit does not amount toa waiver of 
the notice. [p. 192, col. 1.] 

Appeal against a deeree of the Sub. 
ordinate Judge, Assam Valley  Distriots, 
dated the 15:h January 1919, modifying 
that of the Munsif, Nowgong, dated the 
29th June 1918. 

Mr, Banbehar? Strear, for the Appellanta, 

Mr. Akhilbandhu Guha, for the Respondent, 

JUDGMENT.—The first question raised 
in the appeal is whether the notiee to quit 
was legally suffieient. The sase is nob 
governed either by the Bengal Tenanoy Aot 
or by the Transfer of Property Aet. It 
somes from Assam. The Courts below have 
held that six months’ notise to quit is suf. 
sient and that ib is not nesessary that suah 
a notise should expire at the end of the year 
of the tenancy. 


In the ease of Partap Narain vy. 
Maigh Lall Singh (Harihar Singh) (1) 
Jenkins, C. J., observed:— The state of 
the authorities on the question of 


notice sannot be regarded as satisfactory; 
and, all that we are able to say sitting as a 
Division Beneh is, that there must be a 
reasonable notise and that the notiea need 
not necessarily determine fhe fenaney at 
the end of a year. Bat it will be for 
the final Court of faat, in each ease, to 
determine what is reasonable notise having 
regard to all the sireumstanees, and whether 
it woyld not be reasonable in the siroum- 
stanoes of the partieular ease for it to deter- 
mine with the year.” We think we should 
follow this sase. 

The lower Appellate Court quoted in its 
judgment a passage from Shepherd and 
Brown's Transfer of Property Ast, namely, 
“in determining whether it is reasonable, 
regard must be had to the losal eustom of 


l letting lands and reaping crops, for a notise 
. "is not reasonable which requires a tenant 


to vacate his holding at a timo when he would 
have no reasonable ohanee of another before 
the beginning.of the eultivation season,” and 
then eame. to the sonelnsion that it was a 
reasonable noties, Having regard to the faet 
that the matters to be taken into aonsideration 
in determining whether the notiee was rea. 


‘sonable or not are expressly set out in the 


judgment, we are unable to hold that the 
(1) 2 Ind, Cas. 656; 36 C. 927 at p. 088; 18 O, W. N, 
49, i 
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lower Appellate Court did not. sonsider the 
question whether the notise was reasonable 
or not in a proper way, as -sontended‘on 
behalf of the appellant. 
contention must be overruled. 


The next sontention is that the plaintiff’s. 


aeceptanes of rent amounted toa waiver of 
the notiae, The Court of first instanse found 


that the rent due was for'a period anterior 


to the notiee and the appellant sould not show 
to the lower Appellate Court that it -was for 
a period subsequent, 
In the siraumstanoes, the appeal fails and 
is dismissed with eoste. 
Appeal dismissed, 


MADRAS HIGH COURT. 
Seconp Civic Apprat No. 1412 or 1919, 
August 2, 19:0, 
radii ; —Mr. Justise Sadasiva Aiyar 
and Mr. Justiee Napier. 
ISSAKANAKATH -MALIYAKKAL 
MUHAMMAD HAJI—Praintive 
—APPELLANT 
x tersus 
' THEMMIL KIZHAKKE NALAKATH 
MOIDIN KUTTI—DzrENDANT— 


B&8PONDENT, . 
Civil Procedure Code (Act V ef 1908), O, XXXIY, 


v, ]|— Transfer of Property Act (IV of 1882), s S5— ` 


Sub-mortgage—Dischar ‘ge of mortgage: debt by mort- 
gagor in suit for-redemption wherein sub-mortgagee 
not impleaded, whether binds sub-mortgagee —Regis- 
tration of sub-mor tgage, whether notice to original 
mortgagor, 


. The registration. of a dub: mortgage is not legal 
notice io the original: -mortgagor of the existence 
of the sub-mortgage. [p. 198, col. 2.] 

A mortgagor who in the absence of actual notice 
of a registered sub-mortgage pays to his mortgagee 
the amount decreed to be paid te the latter in & 
redemption suit to which the sub-mortgagee was 
not‘a party is protected from any claims advanced 
against the property on the strength of the sub-mort- 

gage. [p. 194, col 1] 

Sahadev Ravji v.-Shekh Papa Miya, 29 B. 199; 6 Bom. 


l L. R. 888, Poosorla Chinnaswamy v. Venkata Rama- 


krishnayya, 87 Ind, Cas. 778, 4 L, W. 502; (1917) M. 


“WAN. i11, Madras Hindu Union Bank v. Venkatrangiah, : 


12 M. 424; 4Ind.Dec (N. s.) 644, Ret Ram v. Shadi Ram, 


P. 45 Ind. Cas 708; 40 A 407; 6 P. L. W. 88; 16 A.L. 
: J, 607; 85 M.L J. 1; 24 M. D. T« 92; 98. O. L. J. 188; 


(1918) M, W. N. 518; 20 Bom. L. R. 798; 23 O. W, 


That being so, the 


"m 


A, 
Ji 
C. 


N. 1083; 9 L. W. 56^, 12 Bur. L, T, 73; 45 I. A. 18 
(P, O.) and Mahomed Ibrahim Hossein Khan x 
Ambika Pershad Singh, 14 Ind. Cas, 408; 39 O. 527; 1 
M. L. T. 266; 1912, M, W. N. 867; 9 A. L. J. 832 
14 Bom. L. R. 280; 16 O. W. N. 805; 15 CO. L. J. 411 
22 M. L. J. 468; 39 I. A. 68 (P. O.), referred to. 


Appeal against a deoree of the Court o 
the Subordinate Judge, Sonth Malabar a 
Calieut, in Appeal Suit No, %77 of 1918, pre 
ferred against a desree of the Oonrt o 
the Additional District Munsif, Tirar, ir 
Original Suit No. 33 of 1918.. ` 

FAOTS appear from the judgment. 

Mr..K. P. Ramakrishna Atyar, for thi 
Appellant.—The plaintiff's ` sub-mortgags 
was registered. Registration was suffisien: 
notiee of the existenee of the sub-mortgage 
In the defendant’s redemption suit thi 
plaintiff was not impleaded, though he shoulc 
have been under Order XXXIV, rule 1 
Civil Prosedure Code. "The discharge of the 
mortgage by the defendant does not protest 
him against plaintiff’s claim, Het Ram v. 
Shodi Ram (1) and Mahomed Ibrahim 
Hossein Khan v, Ambika Pershad Singh (2). 

Mr, 1, P, Narayana Menon, for the Re- 
spondent,—It is found asa fast that my elient 
had not actual notiee of the plaintiff's sub. 
mortgage. Registration, whatever its effest, 
is not such notice as will nullify a disshage of 
the original mortgage without aetual notise 
of the sub-mortgage. Payment de faclo 
extinguishes the sub-mortgage. The re- 
spoudent acted bona fide. Sahadev Rawi v. 
Shekh, Papa Miya (3), Poosarla Ohinnaswamy v, 
Venkata Ramak hangya (4). 


- JUDGMENT, 

Sapasiva Atrar, J.— The plaintiff is the 
appellant. The suit was brought in ejest- 
ment, and the facts are somewhat aomplisated, 
To put them shortly, the defendant, as the 
owner of the land, mortgaged it to one K. 
in 1603. Then K. sub mortgaged It to the 
plaintiff in 1905. The defendant got a 
san for redemption in a sait brought 


(I) 45 Ind, Cas. 798; 40 A. 407; 6 P, L. W. 88; 16 
L. J. 607; 35 M. L. J. 1; 24 M. L. T. 92; 28 Q. L. 
188; (19. 8) M. W. N. 518; 20 Bom. L. R. 798; 22 
W.N. 1033; 9 L. W. 550; 12. Bur, L. T. 78; 45 I. 


A. 130 (P. C.). 


(2; 14 Ind..7us..498; 89 O, 527; IL M, L. T. 265; 
(1012) M. W: N. 367; 9 A. L. d: 333; 14 Bom. L. R, 
280; 16 0 W. N. 605; 15 C, L. J. 411; 22 M. L, J, 
468; 89 I. A. 68 (P. O.). 

(3) 29 B. 169: 6 Bom. L. R. 836. 
rd Ind, Cas. 778; 4 .L. W.502; (1917) M. W 
K 
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against K. alone and paid up the deeree 
amount and got baok the land.. Tho plaintiff, 


though his sub-mortgage was usufruetuary,.. 


never obtained possession, and allowed the 
mortgages (that is, the plaintiff's mortgagor) 
to retain possession. Hense the defendant 
obtained possession from the mortgagee on 
payment of the mortgage amount dealared 
in the defendant’s redemption suit as due to 
the mortgagee. The plaintiff then sned his 
mortgagor (who might be called the ‘ mort: 
gages’) for resovery of the sub-mortgage 
money, and here it may be stated that he 
impleaded* neither the defendant, the 
original mortgagor, nor the person who had 
already purchased the mortgagee's rights in 
execution of a‘ money decree against the 
mortgagee. He obtained a desree for sale and 
puirehased the mortgagee’s rights in sash 


an illegally framed suit, sueh rights having - 


ceased to exist, owing to their having been 
sold away in Conrt-austion sale in exeention 
of a money dearee. So far as I oonld see, 
this present suit is based on the rights whieh 
the plaintiff elaims to have derived out of 
his purehase in exesution in the suit - whieh 
he brought in sunah a wrong manner against 
a party who had no interest in the property. 
The plaint: ia not printed for our use, but 
that, I understand, is the basis of the plait: 
iff's ólaim. The dismissal of that slaim -by 
the lower Courts oan, ih my opinion, be 


supported on-the very short ground that the, 
plaintiff obtained no title whatever under his: 


purehase in Court austion in exeeution of a 
deeree for sale which he obtained against 
a person who hadatithe date ofthe suit no, 
title whatever to tbe property sold. It is, 
however, urged: before-us that the plaintiff 
might be permitted to amend. his piaint by’ 
basing his right to possession on his original. 
right ap sub mortgagee; that original .right: 
having been ereated on the -17th April. 
1905, mel ^ 

The present snit was brought on the láth 
November 1917. Assuming tbat his snit for. 


possession would not be barred if based on- 


that sub-mortgage (oreated more than 12 
years before suit), the other question for: 
desision is whether (as sub-mortgagee) he can 
claim aa against the mortgagor that his sub. 
mortgage still exista, notwithstanding that 
the mortgagor had psid up the mortgage 
amount to the mortgagee without aetual 
noticsg) of the sub-mortgage (want of 


13 


astaal notine being found by both the lower 
Courta.) À : 

The appellant's learned Vakilargues that 
the registration of his sub-mortgage is suffi- 
siont notise in law to the mortgagor defendant 
and that the latter's payment to the mortgages 
of the amount as decreed in the defendant's 
suit against the mortgagee for redemption 
will not bind him, the sub-mortgagee, espe. 
sially as the defendant did not make tho aub. 
mortgages a: party to. the mortgagor's 
suit. There are two or three rather diffieult 
questions of law involved in the aeonsidera. 
tion of this argument and I shall shortly 
consider them. Order XXXIV, rule 1 of the 
Civil Prosedure Code, is as follows: "Subjeet 
to the provisions: of this Code, all peraows 
having an interest either in the mortgage 
security or in the right of redemption shall 
be joined as parties to any suit relating to the 
mortgage.” It sannot be denied that a sub- 
mortgagee is & person “having an interest 
in the mortgage seourity."  Henee he ought 
to have been made a party in the morbgagor's 
guit for redemption, But what is the effect 
of his not having been made a party ? Itean 
only be that the proseejings in that mort. 
gagor’s suit for redemption are not binding 
upon the present plaintiff. But the payment 
of the mortgage money by the mortgagor 
to the mortgagee, though such payment 
was also ordered by the Court in the 
proseedings in the mortgagor's suit, 
must have its legal effeat, whether those 
lokal proceedings are.or ara not binding upon 
the sub-mortgagee. The lower Courts, no 
doubt, find that the defeftdant did not have 
astual noties of the sub-mortgage. But the 
question of notice is not now relevant under 
Order XXXI ,rule.l, whiah, in reproducing 
seation 85 of the the old Transfer of Property 
Act, has omitted the words ‘provided that the 
plaintiff has notise of suoh interest, On the 
question. (whielr-has thus besome a merely 
agademianl one) whether registration is notise, 
though , this Court had: been holding from 
Madras Hindu Union Bank v. Venkatrangtah (5) 
that registration is not notise even for the pur- 
pose of making it obligatory on a plaintiff in a 
mortgage suit to make all persons intereated as 
parties; the observations in Het Ram v. Shadi 
Ram (1) and-Mahomed Ibrahim Hossein Khan 
y. Ambika Pershad Singh (2) (whish are 


(6) 12 M. 424; 4 Ind, Deo. (N, s.) 644. 
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both desisions of the Privy Counsil) constrain 
ng, in my opinion, to hold that, for the purpose 
of seetion 85 of the Transfer of Property Ast 
and purposes of olaims as to priority of charges 
or titles depending on the existense of notiee, 
registration is notiss and a subsequent 
mortgages or rather transferee of im- 
moveable property must be deamed to have 
had notise of a prior registered tranafer, 
whenever the question of notiee besomes 
relevant in a litigation between the prior 
transferea and a subsequent transferes, Bat 
thé question we have to sonsider is whether a 
mortgagor, who pays his mortgagee without 
astualnotise ofa sub mortgage (though the 
sub mortgagee’s interest is registered), is 
prótested from any slaim advanead against 
the property on the strength of the sub-mort- 
gage. lf a mortgage debt was an aetionable 
elaim (as it was between 1882 and 1900 when 
the definition of ‘actionable elaim ° in seation 3 
cf Aet 1V of 1882 was amended), the payment 
would undoubtedly protest the mortgagor. 
The question is whether the amendment 
of the definition of actionable olaim 
exeluding mortgage debts from the de 
finition deprived the mortgagor debtor of 
the said proteetion, The answer to the 
question eannot be said to be free from 
difeulty, ‘It was held in Sahadev Ravji v. 
Shekh Papa Miya (3) by Jenkins, C, J., and 
Batehelor, J., that the registration of a sub» 
mortgage, notwithstanding that sueh registra. 
tion is notice to. the mortgagor for some 
purposes, cannot be treated as notiee for the 
purpose of vitiating the rayment made by the 
mortgagor to the nfortgagee withont actual 
notiee of the sub mortgage. This deeision has 
been quoted with approval in Poosarla Ohinna- 
swamy v. Venkata Ramakrishnoyya (4) decided 
by a Benesh of this Oourt in October 1916 
where they state: “We have no hesita- 
tion in, sonfirming the view taken by the 
lower Courts on the point of law that a 
sub-mortgege is extinguished by the payment 
of the mortgage-debt by the mcrtgagor, if 
he had.not nctiee or knowledge of the sub. 
mortgage and asts in good faith.” The 
question whether registration of the sub. 
mortgage is notiee for this purpose was, 
no doubt, not expressly diseussed in the 
judgment; but Sahadev Ravi v. Shekh Papa 
Miya (3) is quoted, and í think it should 
be taken that the observation in that sase 
shat registration is not  notieo for this 


INDIAN OASES, 


Lio2l 


partieular purpose has not been disapproved. 
In the result, I would dismiss this seeond 
appeal with soste. 
NAPIER, J.—1 agree, 
M, C. P. 
Appeal dismissed, 


PATNA HIGH COURT, 
APPFAL FROM APPELLATE Deoake No. 890 
oF 1919, 

May 12, 1921. 

Present :— Mr. Juatise Jwala Prasad, 
DEBI LiL SAH AND orarrs— PLAINTIEF3— 
APPELLANTS 
versus 


RAM BIBEK SINGH—Derenpaxt— 


RE? PONLENT. 

‘ Estates Partition Act(V of 1897),ss. 48, 49, 50——Record 
of Rights, value of—Bengal Tenancy Act (VIII of 1885), 
8. 108 (b)—Swit for correction of entry in Record of 
Rights—Presumption—Duty of Court —Evwvidence of one 
party ignored — Finding, whether legal. 


Where in a suit for the correction of an entry 
in the Survey Record of Rights, the plaintiff has in 
his favour the presumption of the Record of Rights 
prepared in partition proceedings under the 
Estates Partition Act, and the defendant has in 
his favour the presumption of section 108 (b) 
of the Bengal Tenancy Act the Court must, in’ 
order to ascertain whether the Survey ‘entry is 
correct or not, look inte the evidence adduced by 
both the parties, A finding as to possession, therefore, 
based entirely on the evidence adduced by the 
defendant, and which completely ignores the evi- 
dence of the plaintiff, is illegal. [p. 196, cols. 1 & 2.] 

Under the Estates Partition Act V of 1897 a Record 
of Rights is prepared, just as in the Survey and Settle. 
ment proceedingp under the Benga] Tenancy Act, 
in the presence’ Af the proprietors and the tenants 
who are given jyotice of, and are deemed to be 
parties to, the preparation of the Record of Rights, 
The Record of Rights prepared under the above Act 
for the purposes^pf partition is binding upon the 
landiords, inasmuch as the assets of all the lands in 
the estate under partition are taken into account in 
making equal and equitable partition. [p, 196, col, 2.] 
_ Appeal from a deeision of the Spesial 
Judge, Mozufferpore. 

Mr. Janak Kishore, for the Appellants. 

Messrs. O., M. Agarwala and D, N, Sircar, 
for tbe Respondent. 

JUDGMENT,.—This appeal arises ont of a 
guit instituted by the plaintiff before the 
Settlement Offiser of Motihari on the 14th o. 
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May 1917 for the eorrestion of an entry in 
the Survey Reoord of Rights whieh was 
finally published on the 15th January 1917. 

The land in dispute is 5 bighas in area aud 
formerly bore Khasra No. 233, whieh eorras- 
ponds to the present Survey Khasras Nos, 803, 
804 and 805, The land was resorded in the 
present Survey as the zeraté land of defend. 
ant Ram Bibeki Singh, son of Niranjan 
Singh, in Kbewat No. 4, 
plaintiffs slaimed the land as their mukarrart 
on the basis of a settlement made by the 
defendant and his eo-sharers at an annual 
rental of Rs. 1.5.3, whieh by the Collestor. 
ate partition among the so-sharers in 1911 
fell to the paitz of the defendant bearing 
‘Touzi No, 1319, The land was, however, 
resorded at the Survey as the serati land of 
the defendant in Khata No, 355, Khewat No. 
4. The plaintiffs! objection regarding the 
said entry was disallowed under sestion 103 
of the Bengal Tenaney Ast and the entry 


originally made was confirmed. Acsordingly, 


the land stands reeorded in the finally 
published Resord of Rights as the zeraté of 
the defendant. Henes the plaintiffs’ guit. 

The plaintiffs slaim to be “in possession 
and oesupation of the land as their mukarrart 
by paying rent and taking reeeipt therofor, 
by making Hunda settlement of the same," on 
the basis of the settlement made by all the 
proprietors before the Colleatorate partition; 
vide paragraph 3 and the eoneluding portion 
of paragraph 5 of the plaint. 

The defendant resisted the plaintiffs’ slaim, 
denying the mutarrart settlament of the land 
and the possession of the plaintiffs as alleged 
by them. 

No mutarrart lease was filed, to prove the 
partition proseedings. All the proprietors 


filed an applieation admitting the mukarrarz. 


grant, at four annas per bigha, in favour of 
the plaintiffs with respest to the land in 
question, Ássordingly, the land was resorded 
ag the plaintiffs mukarrart in the partition 
proceedings; vide orders dated the 8rd Janu- 
ary and the 6th February 1911 (Exhibits 5.A 
and 5 B). The plaintiffs alao produeed rent 
reseipts (Exhibits 1-A and l.G) granted by 
the proprietors separately with rospoot to the 
proportionate rent due to them in respast of 
the mukarrart land by the defendant, These 
roseipts were granted on the 2nd of September 
1907 and were in respest of the years 1301 to 
3314 (1897-1907). The partition prosesd- 
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ings sommensed in 1900 aesording to the 
aforesaid order-shest. The rassipts stated that 
9 bighas were given to aud held by Beerbal 
Sahu, aneestor of the plaintiffs, in perpetual 
mutarrart at the rate of 4 annas par bigha. 
The reseipt granted by RamBibeki, defendant, 


is (Exhibit l.D). The other reseipts are by * 


the other sa-sharers. Taken together these 
reesipts are on bahalf of the 16 annas malils, 
Both the Courts below have held that -they 
relate to the land in dispute. Consequently 
all maliks admitted the mukarrar: granted 
to the plaintiffs and their possession over it in 
the year 1907, The mukarrar? interest was 
further admitted by the malis in the parti- 
tion proseedings in 1911 and the assets of tha 
land were ealeulated on the basis of fhe 
afcresnid rental of 4 annas per bigha, by tha 
Deputy Coll&stor, for aa observed by him in 
his order (Exhibit 5.B) referred to above, all 
the proprietors aesepted the aforesaid mukar- 
rari and the rate of rent. The Courts below 
have dismissed the plaintiffs’ suiton the ground 
that “the plaintiffs have failed to prova 
that they ought to have been recorded as being ~ 
in possession through their tenants.’ Upon 
the findings of the Oourt below sorroborated 
by the evidenee on the reeord, notably the ad- 
missions of the defendant and his eo-sharers, 
there ean be no doubt that the plaintiffs prov- 
ed their maukarrari right in the land in suit, 
Ascording tothe Court below the plaintiffs 
have failed to prove their aetual possession 
over the land in question. Under the present 
Partition Ast (Aet V of 1897) a Reeord of 
ightsis required to be prepared, just as in 


the Survey and Settlement proeeedings under 


the Bengal Tenaney Aet, in the presenee of 
the  proprietors and the tenants who are 
given noties of, and are déemed to be 
parties to, the preparation! of the Reeord 
of Rights. The Resord of Rights, prepared 
under the aforesaid Aet for the purpose of 
partition, is binding upon the landlords, inas- 
mush as the assets of all the lands in the 
estate under partition are taken into aesount 
in making equal and equitable partition. The 
land in question was reeorded as the mukar- 
rari of the defendant at a rental of Rs, 1-2-3 in 
the partition proeeedings with the eonsent of 
all the landlords. 16 fell into the paitti of the 
defendent-proprietor, Ho, therefore, aeeepted 
the mukarrart at that rental and eannot now 
be permitted to slaim the land as his serasi, 
- thereby raising the assets proportionate to hig 
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, Share allotted to him by the partition. He is - (1). That.desision has followed thé 'deoisións 
bound ‘by the. prinsiple of estoppel from‘ of the Oaloutta -High- Court in: Sheonandan 


claiming, the land as his. sera?f -againat^ the: 


plaintiffs’ elainrto hold the land as their mukara 
rari: at the aforesaid rental; ; utde-sesbions 
“48 to-50 of the: Estates Partition Ast (Aot V 
. of 1897), The defendant is further estopped 
from questianing the mukarrart right of the 
plaintiffs on the ground that the registered 
_ regelpts: ‘granted by him and the other pro- 
' „prietors (Exhibits 1 to 1.G) were not on 
‘payment of rent, as obrerved bythe lower 
, Appellate Court, nor that the mukarrart was 
“not bong fide or operative as held by the 
Assistant Settlement Officer, A true. con- 
, Struetion cf the receipte itiquestion i 18 that the 
‘plaintiffs were. in possession of the. land in 
‘qdestion as. their. mukarrari from the - - years 
1304. to 3814, that. is, up-to 1907,° The 
partition Resord of Rights also Has-the ame 
effeat and raises the presumption as‘to the pos- 
Session of the plaintiffs over: the land. in suit 
in the year 191]; assording to the:admission 
of the defendant and. his oo’sharers. The 
Gefendant took possession of the separate patit 
allotted to him by the Batwara subject to 
the, aforesaid . mukarrari, In this view. the 
onus of proof rests upon ‘the defendant. No 
doubt, tbe revisional- Survey resorded the land 
in the possession of the defendant-as his zerasi 
and. under sestion. 103. (b) of -the Bengal 
Tenaney Aot he ‘is: entitled to. avail of the 
presumption as to the sorreatness of the entry, 
That presumption’ arises in all .proaeedings, 
whether-in a proceeding under .seotion 108 
or 106 of the Bengal Tepanoey: Ast or in any 
other proeeeding or suit; oivil or criminal. 
Thus both the ‘parties have presumptions in 
their favour. The plaintiffs: have the 
presumption , of the: Resord of Rights prepared 
in the partition proseedings under Aot V of 
1897, and the defendant has the presumption of 
sestion 103 (b) of the Bengal Tenaney. Aet, 
The question is whioh of these presumptions 
should prevail, "The plaintiffs dispute the 
aorrestness of the Survey Resord of Rights ina 
proseeding before the .Settlement Officer by 
way of speoial kind of suit oontemplated by 
section -106 of the Bengal Tenaney Aet, In 
the eireumsíanoes of the present oase I am of 
opinion. that the Court hes to look into the 
evidence addused by both the parties in order 
to find ‘cut whether ‘tke Survey entry is 
correat or not, This view is supported by tho 
saca .of Janki Kuer v, Saudagar Ram 


Persad Sukul v. Bacha Rant (2) and Bagha. Mo- 
war v, Ram Lakhan Misser (3), The Courts below 
have, to my mind, miseonoeeived the saope and 
objest of the Resord of Rights prepared under 
“the Hatates Partition Aet (Aet V of 1897) 
and’ sousequently they have notsonsidered 
‘the evidenoe of the plaintiffs in the ase, and 
“as a matter of fast have not referred to itat 
‘all. “The: finding as to possession is based 
‘entirely upon ‘the oritisism of the evidenae 
adduaed by the defendant. The eonelusion 
arrived at by them is sonsequently illegal. I 
‘would, therefore, set aside the judgment of the 
‘Court below and remand the sase for a finding ~ 
asto possession upon a sonsideration of the 
evidence of both the parties. 

: The eosts of remand will abide the result 
“of the eens 


Oase remanded. 


‘ay 66 Ind. Cas, 47; 1 P. L. T. 221; 
177. 

(21 4 Ind. Cas. 64; 9 C. L. J. 284. 

(2) 41 Ind. Cas. 804; 21 C, L. J. 107. 


(1920) Pat, 


OALOUTTA HIGH COURT. 
, APPE AL FROM APPELLATE DroRER No, 2403 
or 1917, 
padah May 14, 1920, 

Present :—Sir Asutosh Mookerjee, Kr, 
Asting Chief Justioe, and Jusbise Sir. Ernest 
Fletober, Kr. 

-N ABIN CHANDRA SORMA-——PLAINTIEF 
— APPELLANT 
versus 


RAJANI OHANDRA CH AERAVARTI 


AND OTAERS— DEFENDNTS— RESPONDENTS, 
Pre-emption—Contract, right to: pre-empt based on— 
Covenant to re-convey— Rule against perpetuities,covenant 
offending against, whether enforceable—Test for deter. 
mining whether covenant violates rule — Muhammadan 
Law—Pre-emption—Formalities, strict compliance with. 


Plaintiff brought the present suit to enforce his 
right of pre-emption in, respect of certain immove- 
able property and based his olaim on the fol. 
lowing covenant in a conveyance of the said pros 
perty :— 

“If it became necessary for the transferee or his 


Vol, L X111] 


INDIAN CASES, 


197 * 


KABIN CHANDRA SORMA Y, RAJANI CHANDRA OHAKRAVYARTI 


Successor to sell itto anybody, he or his successor 
would be bound to sell it either to. the 
vendor or to his nephew (the plaintiff) or his 
heirs at the rate of 20 rupees per Kedar:” 


Held, that the foregoing covenant was obnoxious 
to the rule against perpetuities and plaintifi’s claim 
based thereon was untenable [p. 199, cols. 1 & 2.] 

An option to arise on any intended sale or other 
particular kind of alienation by the owner, for 
example, aright of pre-emption or first refusal, is 
subject to the rule against perpetuities, and to-bind 
the land or property, must comply with it, unless 
the right is conferred by Statute. It may be 
entirely void, even where limited to a proper period, 
if intended merely as a total check on alienation by 
the owner. [p. 198, col. 1.] 


To test whether a covenant violates the rule against 
perpetuities, one must look, not to the partioular 
events which may have actually happened, but to 
all possible contingencies. [p. 199, col. 1.) 


. To enable a person to succeed in a suit to enforce : 


a right of pre-emption based on Muhammadan Law, 
he must comply strictly with the formalities re- 
quired by that law, and there must be clear proof 


that they have been duly observed, [p. 199, col. 2.] 


Appeal against 9 deeree of the Addis 


tional Subordinate Judge, Sylhet, dated 
the lst of August1917, affirming a desree 
of the Munsif, Sesond Court, Moulvi Bazar, 
dated the 25th of January 1917. 


FAOTS appear from the judgment. 


, Dr. Jadu Nath Kanjilal and Babu Poresh 
Lal Shome, for the Appellant.—The plaintiff 
is the appellant. The suit is for a deela- 


ration that the plaintiff is entitled to 
a right of preemption  aceeording ^ to’ 
eustom. The parties some from sylhet. 
The other ground on, which the 


right of pre.emptión is 
there was a sontraet for pre-emption. Inthe 
kobala there: is a covenant to tho effest that 


if the unele or some of his heirs sell the: 


property to apny- one, then the purehaser 
wil give the appellant the right of 'pre-- 
emption. There is no authority on the point, 


The eovenant does not offend againat the rule 


against perpetuities, Refers to Ohandz 
Ohurn v. Stdheswart Debi (1). The 
Transfer of Property Aet does not apply to 
the present sase. The ease is governed by 
the Hindu Law. The present ease is a 
peeuliar one. The owner sells the. land to 
his son-in law and there js a covenant 


took 
j 


(1) 16 0. 71 (P, C. 15 L A. 169; 12 Ind, Jur. 329 
6 Sar, P, C, J, 231; 8 Ind, Deo, (x, s.) 47. 


claimed is that: 


to the eíffest that if the son in-law wants 
to sell it, he must sellit to the vendor or . 
his nephew. The objest of the elause was 
that the homestead should not pass tos 
stranger. Seotion 14-of the Tranefer of 
Property Act does not apply to the ease, 
The family is governed by the Hindu Law. 
The eovenant in the kobala was inserted 
before the passing of the Transfer of Pros- 
perty Ast, Striet!y speaking, the rule against 
perpetuties sannot’be applied in the ease 
of the Hindus. When tho property -was 
sold, the plaintiff was at Silehar. Information 
was sent to him saying that the property 
hed been sold. The Muhammadan Law lfya 
down that it is not necessary- that the first 
demand should be made immediately. The 
objection is that the plaintiff did not make 
the demand while he wasat Silchar. The 
Muhammaddan Law lays down that two 
demands should be made, There is no 
objection as to the sesond demand. Refers 
to "Am;ud Hossein v, Khurug Sein Sahoo (2). 
As soon as he same. to learn of the sale, he 
went to the plass and made the demand. 

Dr. Sarot OQOhandra Basack and Babu 
Hemendra Kumar Dass, for the Respondents, 
was not salled upon. 


‘JUDGMENT. 


MookzR3 £2, Acta. C, J.— This is an appeal 
by the plaintiff in a suit for enforcement of a 
right of.pre.amption with regard to immove- 
able property. The plaim is based on both 
sontrast and eustom. 


The property in dispute originally belonged 
to the plaintiff’s paternal uncle, who tirans- 
ferred “it to his son in-law. In that oon- 
veyatice a olause was inserted in the follow. 
ing terms:— if it became nesessary- for the 
transferee or his euooessor to sell it tc avy» 
body, he or ‘his suscessor would be bound 
to sell it either to the vendor or to bis 
nephew (the plaintiff) or bis heirs at the 
rate of 20rupees per Kedar.” 


The ease for the plaintiff is that in oon- 
travention of tbis- sovenant, the third 
defendant, who is the son of- the son-in- 
law: of bis unele, haa tratisferred the pro- 


perty to the. first two. defendants. He 


4 


(2) 18 W. R. 299; 4 B, L, R, A. C. 208, 
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&esordingly urges that the first two defend. 
ants are bound to re-transfer the property 
ão him: on reeeipt of priee at the eontraest 
wake. No question arises as to whether the 
first two defendants were or were not aware 
of this sovenant, for they must be deemed 
to have notise of the eontents of the eon. 
weyanoe whieh was the root of the title of 
their vendor, 

; The defendants have resisted the slaim 
on the ground that the sovenant is void 
Yor remoteness and is not enforseable in 
Jaw. This argument has been aeeepted by 
bə Courts below on the authority of the 
deetsion in Nobin Chandra Scot v. Nabab Ais 
Sarkar (3), On the present appeal, the sor- 
restness of that deeision has been salled in 
question, and we have been invited to hold 
dhat the eovenant does not sontrayene the 
rule against perpetuities, We are of opinion 
hat this sontention is not well fonnded. 
€ It is now firmly settled that an option 
to arise On any intended sale or other 
particular kind of slienation by the owner, 
for example, a right of pre-emption or first 
refusal, is subjeet to the rule againet per- 
petuities, and to bind the land or property, 
must eomply with it, unless the right is 
gonferred by Statute. It may be entirely 
void, even where limited to a proper period, 
if intended merely as a total eheek on 
alienation by the owner, The leading 
deeision on the point is the judgment of 
Sir George Jessel, M. R., in London & South 
Western Ry. v. Gomme (4), In that ease, the 
plaintiff sompany, in 1769, eonveyed land to 
Powell in fee, and Powell sovenanted with 
the eompany that he, his heirs or assigns 
would, at any time, on reseipb £ 100, 
re-eonyey the land to the sompany, In 
1879, Gomm  purehased the Jand from 
Powell with notiee of the sovenant; in 
1880 the sompany demanded a eonveyanee, 
and, upon Gomm’s refusal, brought a bill 
for apesifie performanse. Mr. Justise Kay 
diseussed the cases very fully, and deolared 
shat he was unable to agree with what 
had been said in Gilbertson v. Richards (5), Gil. 
dertsony. Richords (6)and Birmingham Canal Co, 

(8) 5 C. W. N. 348. 

(4) (1882) 20 Ch. D. 562; 61 L. J. Oh. 530; 46 L. T. 
449; 30 W. R. 620 

(b) (1859) 4 H. & N. 277; 28 L. J, Ex. 158; 118 R. 
R. 434, 157 E. R. 846. 

(6) (1880) 5 H. & N. 453; 29 L. J. Ex. 213; 6 Jur, 
(x, s.) 972; 128 E, R 661; 157 E, R, 1209, 


v. Cartwright (7), "In my opinion,” he said, 8 
present right to an interest in property 
whieh may arise at a period beyond the 
legal limit is void, notwithstanding that the 
person entitled to it may release it.” The 
learned Judge, however, thought that the 
tule against perpetuities was ‘a braneb, 
not of the law of sontraet, but of property,” 
and added that ‘‘a contrast not creating any 
estate or interest, properly so ealled, in 
property, at law or equity, is not Ho INA 
to the rule," and as the sovenant in that 
ease did not run with the land at law, and 


"a purehaser without notiee would not be 


bound by it, he thonght it was not within 
the rule against perpetuities at all and made 
a deeree for spesifis performanee. Gomm, 
therenpon, appealed. The Court of Appeal,’ 
sonsisting of Sir George Jessel, M. R., Sir 
James Hannen and Sir Nathaniel Lindley, 
L. JJ., reversed the deeree. The Court held 
that the option to purehase gave an «quit. 
able interest whieh was within the rule 
against perpetuities, and that judged by 
that rule, if was void. The Master of the 
Rolls said he eonsidered that Mr.  Justiee 
Kay was ‘quite right in the view he takes 
of the doetrine of remoteness and of the 
authorities sited before him, not forgetting 
the sase of Birmingham Canal Oo. v. Cai twright, 
(7) whieh must be treated na overruled," 
and that he had "most eorreetly and asou. 
rately defined the law,” but that he was in 
error in thinking that the eovenant did not 
ereate any interest in land. This sonolusion 
was subsequently applied in Trevelyan v. 
Trevelyan (8), Woodall v, Olifton (v) and 
Warihing Oorporation v. Heather (10). 

The sama view has been adopted in this 
oountry, One of the earliest deeisions is 
that of Nabin Ohandra Soot. v. Nabab Ali 
Sarkar (8), where it was expressly ruled 
that a eovenant for pre-emption whieh was 
unlimited in point of time, was void on 
the ground that it was obnoxious to the 
rule against perpetuities. This  aeeords. 
with the decision in  Sreemutiy Tripoora 


(7) (1879) n Ch. D. 421; 48 L, J. Oh. 552; 40 IL. T. 
; 27 W. R. 597. 


(8) (1885) 68 T T, 853. 
257: 54 W. R. 7; 21 Y, L. R. 681. . 
(10) (1908) 2 Ch. 632; T6 L. J. Oh. 761; 95 L. T, 
718; 4 L, d, R. 1179; 22 T. L. R, 7650, 
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Sosnduree v. Juggur Nath Dutt (11). The 
point was not taken in Haris Patk v. 
Jahuruddi Gast (12), where, however, the 
question arose between the eovenantee and 
8 purchaser from the sovenantor, as explain- 
ed in the similar sase of Kalimuddin Bhuya 
v. Reasuddin Ahmed (13). The ease of Nobín 
Ohandra Soot v. Nabab Ali Sarkar (3) has 
been diseussed and approved in Anath Nath 


Maitra v. Kumar Keshab Narain Roy (14), 


Ramasami Pattar v. Ohinnan Asari (15) and 
Kolathu Atyar v. Rangavadhyar (16), though 
perhaps a different note was sounded 
in Avula Oharamuz: v. Marriboyina 
Raghavulu (17) and” Daya Bhai v. Maharaj 
Bahadur’ .Singh (18). Bat we may add 
that the dostrine favoured in this Court is 
supported by the desision of the Judicial 
ae in Ohandt Ohurn v. Stdheswart Debi 

1). 

Dr. Jadu Nath Kanjilal has not prolcased 
a single authority in sapport of his «cn- 
tention that the sovenant in this ease is not 
bad for remoteness. But he has argued that 
in parlieular eontingensies the asovenané 
might not sontravene the rule against 
perpetuities, and might eonsequently te 
upheld. This eontention is wholly erroneous, 
To teat whether a sovenant violates the 
rule against perpetuities we must look, not 
to the partienlar events whieh may have 
astually happened, but to all possible eon- 
tingeneies: Dungannon y. Smith (19), Jee v. 
Audley (20), Soudaminey Dossee vw. Jogesh 
Ohundra Dutt (21), Srimats Bramamayt Dasi 
v. Joges Chandra Dutt (22). In the hght of 
thia prineiple, it is abundantly elear that 
ihe sovenant in this ease is obnoxious to 
the rule against  perpetuities. The claim, 


(11) 24 W. B. 321, 
(12) 2 C. W. N. 576. 
(18) 4 Ind.Cas. 743; 100, L. J. 626; 14 C, W.N, 
295. 
(14) 5 Ind. Cas. 487; 14 C. W. N, 601. 
(15) 24 M. 449, 
(16) 18 Ind. Cas. 208; 88 M. 114; 24 M. L, J; 84; 
18 M. L. T. 179; (1913) M. W. N. 168. 
(17) 23 Ind. Cas. 871: 28 M, L. J. 471; 18 M. L.T. 
"6; (1915) M. W. N. 596; 39 M. 462, 
(18) 34$ Ind. Cas.482; 1 P. L, J. 288; 2 P. L. W. 


333. 

(19) (1846) 12 Cl. & F. 646; 10 Jur. 721; 69 R. R, 
187; 8 E. R. 1623. 

(20) (1787) 1 Cox. 324; 1 R. R. 46; 29 E. R. 1186, 

(21). 20. 262 at p. 268; 1 Ind, Jur. 700; 1 Ind. Deo. 
(5. s ) 459. 

(22) 8 B. L. R, 400 at p. 407. 


in so far as it is based on sontraol, is 
sonsequently untenable. 

The plaintiff next bases his claim upon sns- 
tom, as it has been found by the Courts below 
that the Muhammadan Law of pre emption | 
ia followed by Hindus in the  Distriet of 
Sylhet. Bat here the plaintiff finds himself 
in a situation of inextrieable diffeulty. It 
has been held by the Subordinate Judge 
that the plaintiff has not eompliel with 
the requirements of the Muhammadan Law 
on the subjest. One of these requirements 
is that the pre-emptor must asset his 
elaim immediately on getting information 
of the sale. Here the pre-emptor did not 


immediately, on getting the information, 
assert his claim. Ra,ferense, however, has 
been made to the desision in Amjul ` 


Hossein v. Khurug Sein Sahoo (2), whish ine 
disate: that the pre-emptor may take a 
short time in order to aseertain whether 
his information is sorreet. But the faets 
of that ease were of a very spesial sharaster, 
and the desision  sannot be taken to 
weaken the prinsiple thatany unreasonable 
or unuesessary delay is to be eonstrned as an 
elestion not to pre-empt [ Batjnath Ram Goenka 
Ramdhari Ohowdhury (23)]. On the other 
hand, a lapse of twelve hours before the 
assertion is made has been held to avoid 
the elaim | Ai: Muhammad v. Taj Muhammad 
(2:4)], and even where the delay was eaused 
by the pre-emptor going to the land 
Which was the subject of pre-emption, and 
making the ascertion there, (Ram Ohurn v. 
Nurhur Mahton (25)j or going to bis own 
house to get the purehase-money prior to 
asserting it [Jarfan Khan v. Jabbar Meah 
(26)), the delay was eonsidered fatal to 
the elaim. The requirements of the Muham. 
madan Law on the subjeet are very strin. 
gent, as appears from two well-known 
passages, one in Baillie’s Digest of Mnham. 
madan Law, 481, and the other in the 
Hedaya, Book XXXVIII, Chapter Il, 550; the 
formalities must be stristly somplied. with 
and there must be slear proof that they 
have been duly observed [Jadoo Singh v. Ro; 


(23) 35 I. A. 60; 850.402; 12 C. W. N. 419; 10 
Bom. L. R. 252; 70. L. J. 318; 18 M. L. J. 116; 8 
M. L. T. 849 (P. C.). 

(24) 1 A. 288; 1 Ind. Deo. (N. s.) 242. 

(26) 4 B. L. R. A. C, 210; 18 W. R. 259, 

(26) 10 0. 888; 8 Ind, Jur. 601; 5 Ind, Deo, (s. 8.) 


255, 


200 
JAINULABDIN SAHIB O, KRISHNA CBHTTIAR, 


‘Ooomar Baboo (27)]. On the faets found, it : 
: triót Court, South Malabar, in Appeal No, 394 


is impossible fcr us to hold in the present 
-ease that the plaintiff has somplied with 
‘the requirements of the Muhammadan Law 


wu , 0n the subjest. 


The eonelusion follows that the plaintiff 
has no. enforeeable right either on aon- 
trast or on eustom and that the suit hag 
‘been rightly dismissed. 

The result is that the appeal is dismissed 
‘with eosts, 


FLETCHER; J.—I agree. 
Appeal dismissed, 
(27) 4 B; L. R, A. C, 171; 18 W. R, 177. 
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Oívil Procedure Code (Act V of 1908), 8, 47; 
applicability of—Claim to recover property over- 
delivered to  Court.aucljon-purchaser, nature of—e 
Esecution, mistakes in, when and by whom to be 
rectified—Auction-purchagr, whether representative of 
judgment-debtor—Appeal, second— Question of law, 
when san be raised for first time, ae 


t 


Y 


A claim bya judgment-debtor under a ka 
deoree for the recovery:,of property over. delivered 
in execution to the Court-anction-purchaser is & 
claim to which the provisions of section 47 of the 
Civil Procedure Code apply, even though the 
purchaser was astranger to the mortgage suit, as 
the question of delivery of property purchased at 


a Court sale’ is one relating to, execution and one: 
in which the deoree-holder and judgment-debtor 


are adversely interested. [p. 201, col. 1; p. 202, col. 3; 
p. 203, col. 1 

` Mistakes. in execution — Should be 
rectified by the Executing Court, and parties should 
not Md RE to suits for their rectification. [p. 208, 
col bj. in 


A question:of law arising on the facts found may’ 


bé raised for the first time i in second appeal [p +00, 
col. 2. ] r 

Semble:—Àn anih: pura ader isthe representative 
of the judgment-debtor only and not of the decree. 
holder. [p. 201, ool. 2. ] 
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Second appeal - ‘against aà deeree of the-Dis- 


of 1/19, preferred against a deóree of the Court 


.of the Additional District Munsif; Palghat, 


in Original Suit No. 44 of 1919 (Original 


‘Suit No. 482 of 1918 on the file of the Court 


of the Prinsipal Distriet Munsif, Palghat). - 
Messrs. K. P. M. Menon and N. A, ce 


Agar, for the Áppellant. 


Mr. K. V. Krishnaswamt Atyar, los. the 
Respondent, 

JUDGMENT. 

KRISANAN, J.—The point taken before us in 
this seoond appeal for the defendant-appel- 
lant is that the plaintifs suit is barred by 
sestion 47, Civil Prosedure Code, “his only 
remedy being an application under that seetion. 
It was not taken in the lower Courts, but as 
itis & question of law arising on the: facts 
found, we have allowed it to be raised. 

The faota relevant for the argument are 
these, One Rangan Pattar obtained a mort-' 
gage. deeree against the plaintiff; the proper. 
ties were sold in Court-austion and one of the 
itema was purshased by the present défendant, 
who was œ Stranger tothe mortgage suit 
and to the deereo. A sale sertifisato wan 
issued to him and he obtained a delivery 
order, In exesution of that order he got: pos- 
session of plots A; B and O. This was about 
112 years ago. Iti is the plaintiff's ease that 
plot O alone was ineluded in the desres and’ 
the sale eertifisate, and was de'ivered to the 


defendant, and that the defendant subsequent-- 


ly trespassed on the plots A and B, whieh 
are the subjeot-matterof the present suit; he 
now sues to resover them. The defendant 
pleaded that all the plots were ineluded in 
the Court sale and in his eertifieate, and that 
he got possession of them all properly through 
Court and that he was entitled to them. The 
lower Courts have found that the-alleged 
trespass is untrue and that the: plaint plots 
were delivered to the defendant by the Court ` 
Amin. They have, however, also found that 
plots À and B were not really ineluded in the 
mortgage- deed or.in the desree or in the sale 
eortifeate orin the delivery order, whishalleon- 
tained the same deseription of the property aa 
to boundaries and measurements. The Amin’s 
mistake in delivering them to the defendant 
arose from a mistake in the measurements in 
the doen ments, and the plots really belonged 
to the plaintiff. Applying Artiole 144 of the 


. Limitation Aet, the lower Courts held that thg 
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‘plaintiff was rot barred by limitation and 


gave him a desree for the plots. : 
` Mr, -Menon for the defendant.appellant 


'eóntends.that on the finding, this is a ehin 


bya judgmérit-debtor under a mortgage desree 


for the resovery of property .over-delivered in 
exeaütion to the Court. auction purehaser, and, 
8 suah, this is a ease to whieh sestion 47, 
Civil Prosedure Code, applies, even thongh 
the purebaser was.a straager to the mort. 
gage suit. He urges that the present sait 
is thus barred by that seetion and should h.ve 
been dismissed. Lf the seation applies, there 
oan ba no doubt that the plaintiff's slaim must 
fail whateve: the merits may be, for the suit 
eapnot be treated as ac application under the 
section 47, clause (2), with any advantage, aa 
it will then have to be dismissed in limtne 
ag barred by limitation: 

-To make seetion 47. applieable it is elear 
from its language that two eonditions are 
necessary to be fulfilled. The question raised. 
must be one relating to execution, discharge, 
or satisfaction of a deoree, and it must also. 
be one arising. between the parties to the suit 
or their-representatives. On the authorities, 
in this Court the first eondition must be held 
to be satisfied in this enge, See Gunntah Ven- 
katachalapathy Atyar-y. Perumal Iyer (1) and 
Qaihirayasamt Naicker v. Ramabadra Natdu 
(2), . In the latter. case the sesond sondition. 
was aleo fulfilled, as the parties to the 
applieation. for redelivery wcre the judgment. 
debtor on one side and the desree-holder 
purehaser on the other. Inthe present ease 
we have a stranger ‘purshaser, Mr. Menon 
eontends that this will make no difference, 
that the stranger purahaser should ba looked 
upon as the representative of the deoree- 
holder in the matter and that whether he be 


sush representative or. not, the ease falls 
under sestign 47, Civil Prosedare Uode, under 


the recent ruling of the -Fall Benah ia 
Veyindramuthu Fillat v. Maya Nadan (3), In 
the Full Bensh ease the question arose in three 
appeals, two -baing between one V, Piliai, 


a stranger purshaser, in exeaution of a money 


dearee on one side, and one Maya Nadau the 
desree-holder purshaser of some of the items 
under the mortgage deeree on the other side, 


. (1) 18 Ind. Oas. 188; (1912) M. W. N. 44; 10 M, 
L. T. 627. 7 S 
(2) 45 Ind. Oas. 808. — 
(8) 54 Ind. Oas. 209; 43 M. 107; (1919) M. W. 
X, 88'; 238 M. L. T. 891; 85 M. L. J. 32 (F. B). 
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and the third appsal ba'ng ons butween ihe 
same V. Pillai and one Subbaya Nadan, a 
Stranger purshaser of other items in exeontion 
of the same mortgage deerea. On the qaez- 
tion of the reprèssntativa haraster of these 
stranger purshasers there was a differenes of 
opinion between the membors of the Beneh., 
Tbe learned Offisiating Chief Justiss was of 
opinion that the question whether sneh a 
purehaser was the representative of the 
judgment-debtor ‘or of the deeres-holder 
depended on the nature of the question raised 
and on who the aontesting party was. 
See page 124*, He adapted the view stated in 
Krishnabhupati Devu v. Vikrama Devu (4) 
that such a purehaser represente the 
judgment-debtar to the extent of the property 
purehased, and the desree-holder so far ax his 
right to bring to sale sush property in 
exegution of the deeree was asoneerned, So 
that assording to his view, the purehaser in 
asking for delivery of possession or in 
resisting re delivery would be a representative 
of the desree-holder, His view on this point 
was, however, not. adopted by the majority, 
who held that such a purshaser was the 
representative of the judgment. deb'or only, 
and never of the deeree holder, I must 
follow the view of the majority on this point, 
whatever my view may Le. There. was a 
considerable sonfliet of opinion on the point 
in this High Court previously, and it was to 
settle the question that the reference WAS 
made, and we must take the Fall Bonoh 
déeision as settling it. [am not, therefore 
referring to the previous anthorities, i 


On the first part of bis sontention Mr. 
Menon sannot, therefore, suaseed; as on the 
view above stated, his slient will be a represen. 
tative of the plaintiff judgment-debtor and the 
question here will thus be ona between a party 
and his own representative. See Gour Mohun 
Gouli v. Dinonath Kar mokar (5). It ie, however 
suggested by him that the Fall Bench did 
not sonsider the question of the representative 
ebaraster of the mortgage:deoree purchaser, 
whieh is the point before us, bnt sonfined 
iteslf to that of the money-deeree purehaser 
and that there is a'differense between the ini 
kinds of purebasers in the matter, The last - 
question referred to the Fal: Benoh spesifisally 


. (4) 18 M. 13 a£ p. 18; 6, Ind. Dao. (N..8.) 859, 
_ (5) 25 0, 49; 2 0. W. N. 76; 18 Ind Dec. (N. 2.) 84, 
*Page of 43 M.—, Ed.] Gah ud 


+ 
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raised the question as tothe mortgage-desree 
purehaser. See page 118%, and though 
Oldfield, J., has not answered the question, the 
other Judges have dealt with it and have 
made no distinetion between the two, Taking 
the view of the Full Bensh regarding the 
money.deeree purehaser, I think no proper 
distinetion ean be made on the point between 
him and a mortgage-deeres purshaser. Sestion 
59 of the Transfer of Property Act, under 
whieh the order absolute for sale was made 
in the presert ease, deelares that on sueh an 
order being made, the right to redeem and 
the seeurity shall both bs extinguished. 
"Thereafter there is only.a right to sell the 
property, just as there is after attaehment 
finder a money deeree: See Het Ram v, 
Shade Ram (6), and the rights flowing from 
the purehaser are the same, The fact that, 
asa matter of equity, the purshaser under a 
mortgage.deoree is allowed under sertsin 
siraumstanees to plead the mortgagee’s right 


in the property purshased as a shield has. no 


bearing on this question. 
The Fall Benak, however, went further 
and held, on the authority of the Privy 


Couneil deeision in Prosunno Kumar Sanyal v. 


Kali Das Sanyal (7), that, irrespeetive of any 
question of the representative eharaater of 
ihe austion-purshaser-applieant, seetion 47, 
Civil Prosedure Code, should be applied to his 
ease where the question raised is one relating 
to exeoutiopn, and is one in whieh the desree. 
holder and the judgment debtor are adversely 
interested. Seshagiri Alyar, J., puts it thuf: 


"What the Courta bavetosceis whether i issues. 


arising for deeision relate (a) to exeeution 
and (b) to desiding rival rights of the deeree. 
holder and the jadgment-debtor in the subjeet- 
matter. If thore eonditions are satisfied, the 
fast that others are interested in the result 
of the deeision should not affest the jurisdie- 
tion and sompetensy of the Exeeuting Court 
to deal with the matter.” On this point 
the Full Bensh were unanimous and it 
was, I think, on the applieation of this 
view, that the ease between the stranger 
money deeree purehaser, V. Pillai, and the 

(6) 45 Ind. Cas. 798; 49 A.407; 5 P.L. W, 88 
. 16 A. LJ, 607; 85 M. L. J. 15; 24 M. L. T. 92; 28 

€. D. J. 188; (19:8) M. W. N. 6:8; 20 Bom L. R. 
798; 22 C. W, N. 1038; 9 L. W. 550; 12 Bur. L. T. 73, 


46 I. A, 130 (P. O.). 
(7) 19 O. 683; 19 I. A. 168; 6 Bar. P. C. J. 209; 9 


Ind. Dec. (N. 8.) S8. — 
*Page of 48 M.—[Xd.] 
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stranger een TE purshasar, Subbayya 
Nadav, was held to fall under seetion 47, 
Civil Prosedure Code, the question of delivery 
of property purehased in Court sale being 
evidently held to be one relating to exesution 
and one in whieh the deeree holder and the 
judgment.debtor were adversely interested. 
It isstatedly on this view that Oldfield, J., 
thought it unneeessary to answer the last 
question referred to the Full Bench. This is 
made further elear by the subsequent judgment 
of the referring Judges reported in Veyindra- 
muthu ? illai v. Maya Nadan (8). They.applied 
section 47 to all the three eases. Exeept on 
this view, seation 47, Oivil Prosedure Code, 
sould not well have been applied in Subbayya 
Nandan's case (3), as he would be the repre- 
sentative only of the judgment.debtor, V. 
Pillai, the other narty to that application. I am 
unable to aseept the suggestion that gestion 47 
waa applied to that sase by oversight. The 
Fall Benah, as I understand theim, hold that 
the eondition in mestion 47, Civil Prosedure 
Code, that the question should be one “arising 
between the parties! is satisfied by thequestion 
being one of a nature in whieh the parties to 
the suit are adversely interested, though the 
person aetually raising .it in any partüieular 
ease against one party may not be the repre- 
sentative of the other party. In fast they 
gave an extended meaning to these words, 


Applying this view to the present ease, we 
have to see whether the qoestion raised here 
is ope in whieh the rival rights of the 
desree- bolder and the jndgment-debtor have 
to be désided. In the Full Beneh sare the 
applieation was for delivery of' properties 
insluded in the deeree and  purohased 
in Court sale. "The question was treated as 
falling within seetion 47,.even where the 
purehaser was a stranger. The present ease, 
no doubt, refers to the property elaimed by 
one side to be ineluded in the desree and 
denied by the other side to be so inoluded 
and found by the Court to be notso inelud- 
ed. Does that make a differeneeP I was at 
first inslined to think that it did and that the 
deeree-holder was not interested in the 
present  eontroverey, 88 it refers to the 
property over-delivered to the  purehaszer. 
But on further consideration I have some 
to the eonelusion that it is not esorreet if 


(8) 58 Ind. Cas. 501; 43 M. 696; (1920) M, 
W. N. 299; 39 M, L. J, 456; 28 M. L. T, 312, 


~~ 
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the deeree holder ean be held to be interested 
in the delivery of the property ineluded in the 
deeree to the purshaser, as was done by the 
Full Beneh, I think we must hold eonsistently 
with that view that he is also interested in 
the question as to what properties the deeree 
eovered. The mistake in the boundariesin 
ihe present ease is not merely in the 
delivery order but also in the mortgage-deed 
and in the deeree and in the sale eertifisate 
and if the deeree or the sale eartifieate had 
been asked to be restified on the point, the 
question would elearly have arisen between 
the parties to the snit. The faet that it 
is now raised against the purshaser should 
nobi mske any differenee asto whether it 
ia to be done in exesution or not. It is clearly 
appropriate that these mistakes in execution 
proeeedings should be reetified by the 
Exeeuting Court itself, and we should not 
put too narrow a oconstruetion on sestion 47 
and drive parties to suits for the purpose. 
If plaintiff in the present suit loses his 
property on this view, itis only due to his 
own laches in delaying for so many years. 

I would, therefore, hold sestion 47, Civil 
Prosedure Code, applies to the present ense, 
and, as the result, I will allow the &esond 
appeal and. dismiss the suit, but, in the 
eireumstanees, without oosts in any of the 
Courts. | EE 

AYLING, J.—I am not prepared to dissent 
from my learned brother's view of the meaning 
ofthe Full Beneh judgment in Veyindramuthu 
Pillat v. Mayo Nadan (3) and although they 
seem to me to extend the applieability of seo- 
tion 47, Civil Proeeduré Code, to a dearee hard- 
ly suggested by the wording of the sestion, I 
feel bound to follow them, 

I eoneur in the order proposed. 

Appeal allowed. 

M. C, P 
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PATNA HIGH COURT. 
Firat Civic Appxat. No. 103 or 1921, 
Mareh 10, 1921. 
Fresent :— Mr. Justiee Jwala Prasad, 
HARNARAYAN PANDEY— 
APPELLANT 
versus 
SURESH PANDEY AND OTHERS— 
RESPONDENTS, 
Court Fees Act (VII of 1870), 8. 7 (4) (c)—Parti. 


tion sutt—Court-fee  payable—Defendant’s name 
entered in Survey papera —Adverse title, assertion of. 


A claim before a Survey Officer or an entry made 
in the Survey Kecords amounts to an assertion of 
adverse title. In a suit for partition, therefore, the 
plaintiff must clear up his title and possession over 
the plots recorded adversely to him in the Survey 
Records and pay ad valorem Oourt-fee with respeot to 
such property. | p. 206, col. 1.] 


FAOTS.—The plaintiff, who elaimed to be 
ihe member of & joint Hindu family with 
thedefendant, brought the suit for partition of 
the joint family property. In his plaint 
the plaintiff alleged that during the 
progress of the resent survey proeeedings the 
defendant had taken some illegal and 
fraudulent proeeedings in order to infliet 
injury on the plaintiff, by whieh the plaintiff 
had some to know of the evil motives of the 
defendant. The defendant had got his 
own name resorded in the survey proeeeding. 
The plaintiff valued bis half share in the 
property at Rs. 5,689-2-0 in the suit and paid 
a Court-fee of Rs. iG only. The Court below 
held that the parties were not joint and 
that the Court-fee paid was insuffisient and 
thus dismissed the suit of both grounds. The 
plaintiff appealed to the High Court. He 
valued his appeal at Rs. 5,680 2.0 and paid a 
Court-fee of Hs. 10 on the memo. of appeal. 
The Stamp Reporter cbjested to it and eontend- 
ed that the plaintiff under the sireumstanees 
of his ease onght to have paid an ad valorem 
Court-fee render seetion 7 (4) (c) of the Court 
Fees Ast. The Taxing Offieer, sonsidering the 
question one of praotieal importanes, referred 
the ease to the Taxing Judge and in the sourse 
of his referring order he observed as 
follows: — 


“Tt is vehemently urged on behalf of the 
appellant that the suit is a pure suit for 
partition, that in every paragraph the 
elaim of possession is made and that if 
he is not in possession his whole suit will 
fail. I: is diffisulé to understand the judg- 
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ment ofthe Court below. But it appears to 
uphold the sontention of the defendants that 
they and the. plaintiff were in separate 
possession of their respestive shares after 
previous partition and in respeot of some 
of the properties, that-they. were aequired by 

the defendants after that partition, 

In Lachm: Sahu v. Radha Krishna Sahu (1) 
referred to above the EPA portion of 
tlie judgment: of Das, J.; ‘The plaintiff's 
suit isa very simple one, “He says that the 


m. m NL Mo UE 


we have’ all along been in joint. possession. 
Théréfore; I ask for ‘partition. I have oome to 
the aonelusion that hie allegation as to hig 
title ia eorrest. ‘Therefore, it is the defend. 
svt who raised the  question'of title in the 
suit. But having regafd to the fast that 
there was, undoubtedly, an assertion of a 
hostile title by. the defendant sertainly ‘in 
1908; and that, therefore, there was a” dis- 
possession, | think it was nessssary for the 
plaintiff to sue for possession as wellas for 
partition, beaause it is well established that 
there murt be unity of title as well as of 
possession to entitle the plaintiff to maintain 
an aetion for partition. Therefore, sirietly 
speaking, the plaintiffs suit should have been 
a suit first of all for joint possession and 
then for partition........ .This desree will ba 
drawn up upon payment by the plaintiff of 
the proper Oourt. fee. payable on & suit for 
possession and partition,’ 

In Mohammad Abdul Karim v. Mohammad 
Yusuf (2) the finding was the same. In that 
sase the plaintiff appellant sued for a 
declaration of his title in one-half of sertain 
property and prayed to be put in possession 
of the share after partition by metes and 
bounds, The Oourt of firat insíanss had 
found. as a faat that he was out of possession 
at the time of the; institution of the &uit, ln 
Mutsadds v. Habib .Mian (3) Atkinson, J., 
held that the ‘yoeording of her name in the Re. 
sord of Rights i in respect of & holding amount: 
ed.to an assertion by the person resorded of 
hostile title agaiast hia eo ‘sharers, | atid that 
her possession of the property from thát time 
onward besame adverse to the so-sharers, 
Again in First Appeal-No. 175 of 1920, it was 
set out by. the Taxing Omer that the question 


2. 


| Q). 6i Ind. Cas, Tf. 
[o 51 Ind, Cas. 114. ; 
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really was whother the statement in the plaint, 
‘defendants haya got fraudulent entries made 
in the settlement Khewat,' was a suffisient 
ground for holding that for the part of the 
land covered by the entries, the suit was really 
a title suit to resover posession, though 
there was no spesifie allegation that the 
plaintiff was out of possession, and the order 
of the Taxing Judge was that the suit was 
really a title suit in the guise of a partition. 
suit. 
I may refer also to Kiriy Ohurn Mitter v. 
Aunath Noth Deb (4) and in partioular 
Bidhata Rat v. Ram Ohartter Rot (5), in whieh 


it is pointed out that the plaintiff san sue 
“gt 


for partition if his possession of some part 
of the property is admitted or established, 
and that if itis established that he is not 
in possession at all of any portion of the 
joint property, he must sue for recovery of 
possession and partition and pay ad valarem 
Gourt-fees upon plaint appropriately framed 
for the purpose. In the first ease in this 
Üourt on the subjeet of Court fee in a parti- 
tion suit, Dip Ohand Rat v. Chhetru Lal (6), it 
was held that where on a sareful examination 
of the plaint in a partition suit, it is patent 
that the defendants are in possassion of a 
part of the property to be partitioned and 
have denied plaintiff's title therein, the suit 
is obviously a suit to resover possession and 
on that part of the; property at least an 
ad valorem Oourt-fee on the share elaimed in 
that partis to be levied. In Dip.Chand Rat 
v. Ohhetru Lal (6) it was held by Das and 
Adami, JJ., that the appellant being out 
of possession ‘was not atb; liberty.. to 
maintain an action for partition , without 
&® prayer for resovery of possession of 
area from whish he stated he was 
uojustifiably exeluded, and the payment. of 
ad valorem Court-fee on the value of that 
area. 


It is clear that the plaint in this instanee 
has been drawn up with the objest of avoid- 
ing, if at all possible, payment of Court fee 
beyond ten rupees. The question is, whether 
to use the words of Jenkins, O. J,, in Deokali 


PE kaka 167; 11 C. L, B, 95; 4 Ind. Doa: (N. s.) 


(8) 12 C. W. N. 87; 6 C. L. J. 651; 3 M, L, T. 88, 
(6) 66 Ind, Cas. 670; 1 P, L. T. 629, 
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Koer v, Kedar Nath (7), the devise has been 
sussaaful. Each ease must be taken on its.own 
morita. In the present ease it appears to ma 
that on the prastise -of this Court the devise 
fails." 

Mr, Shambhu Saran, for the Appellant, 

ORDER,— This is a Esferenoo under section 
5 of the Court Fees Act. 

The plaintiff is aggrieved by the decision 
of the Court below, rejesting his suit for 
partition of what he alleged to be the joint 
family property olaiming 8 annas ‘share 
therein. The Court below dismissed the suit, 
upon the ground that. the parties were not 
joint’ and that the Oourt fee paid was 
insuffisient, 

One of the grounds urged in the plaint for 
the partition was that during the revisional 
survey proscedinys the defendants took some 
ilegal and fraudulent gprose»dinga in order 
to aause injury to the plaintiff. Apparently 
the defendants made assertions during the 
survey hostilà to the interest of the plaintiff, 
Jt has been held, and if I may bs permitted 
to assy, sonsluded by authorities, that 
the elaim before a Survey Offiser or an 
estry made in the Survey Reoords amounts 
to an assertion of an advarse title. In order, 
therefore, to sueceed in the suit. for partition 
the plaintiff must olear up his title and pos- 
session over the plots recorded adversely to 
-him in the Survey Resords. With respect 


.., to those plots he must, therefore, pay ad 
; ““galorem Oourt- fee, 


As the plaintiff does not 
specify with reapset to what portions of the 
property the defendants made adverse 
assertions in the survey, nor does he dis- 
alose the nature of the survey entries, it may, 
therefore, be presumed that he eonsiders the 
survey proeéedingá as having thrown a eloud 
over his title and possession with respest to 
the whole property in question.  Aesordingly 
the plaintiff must pay ad valorem Court. 

fee under sestion 7, elause (c) of the Court 
Fees Aet. 


Order accordingly 


| pera ; 
(7) 16 Ind, Cas, 427; 39 C. 704; 13 C. W. N. 838, >>- 


INDIAN GASES. 


905 


MADRAS HIGH COURT. 
Seoonp Civin, Apegat No. 18£8 or 1919, 
i Ostober 6, 19:0. 
Present :— Mr, Justice Napier and Mr. 
Justiee Krishnan, 

Tus Hox'5uig Raja RAJESWARA SETHU. 
PATHI, alias MUTHURAMALINGA 
SETHUPATHI, RAJA or RAMNAD, 

BY His AUTHORISED Dewan S, TIRUMALAI 
ALYANGAR — Pusintirs — APPELLANT 
versus 
RAMANATHASWAMI at RAMESWA- 
RAM ‘sy trustek. V. VENKATASUBBA 
AIYAR-—DerENDANT—RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 11— 
Rent wit—Decree for rent--Judgment in prior suit 


whether res judic&ta— Transfer ‘of Property Act (IV id 
1882), s. 11). 


A judgment ina rent suit by the lessee for a 
term of a zemindari against the tenant is not 
ves judicata in a subsequent suip by the zemindar 
after surrender of the lease by the lessee, even 
where the claim in the latter suit is for a period 
covered by the original lease. [p 207, col. 2 ] 

Per Krishnan; J-—The effeot of & surrender of 
his lease by the lessee is to determine the tenancy 
and to let in the landlord's rights.[ p. 209, col. 1.] 


, 


-Seeond appeal against a deeree of the 
Distrist Court, Ramnad, in Appeal Suit 
No. 14 of 1919, preferred against the decree 
of the Court of the Distriet Munsif, Para- 
makudi, in Original Suit No. 40 of 1916, . 


The Hon’ble. the Advooate-General (with 
him Mr. S. Sundararaya Ayyangar), for the 
Appellant. 


Mr. Rangachariar (with him Mr. Von 
tabaradachariar), for the Respondent, 


JUDGMENT. 


. Napier, J.— This sesond appeal arises out 
of a suit by the Zomindar of Ramnad to 


-resover. theerva from the trustee of the 


Rameswaram temple for treas growing on the 
land attashed to the temple. The written state 

ment alleged, first, that the topes belonging 
to the temple were Devadayam land and that 
the temple is not liable to any theerva in law 


"or by sustom; sesondly, that the suit was 


barred by sestion 1], Civil Prosedure Code, by 
virtue of two desrees, one that of the District 
Court of Madura in Orignal Suit Nos. 288 
and 283 of 1879, the olber the dearee in 
Original Suits Nos, 571 and 572 of 1908 ia 
the Court of the Distria& Munsif of Parama.. 
kudi. Issues wera framed the third issue 
bsing Whether the plaintiff's claim is bar- 
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red by res judicata?” The District Munsif 
desided, against the defendant in respeet of 
both judgments pleaded as res judicata, but 
the lower Appellate Court has reversed that 
desision, holding that both these desisions 
operated as res judicata, The question now 
somes before us for desision. 


With regard to the jadgmant and deeres of 
the .Distriet Judge of Madara, the’ lower 
Appellate Court is slearly in error, The 
ground of his desision is to be found in the 
soneluding words of .paragraph 7: “I have 
no doubt thatthe Distriet Judge referred to 
Original Suits Nos. 288 and 289 and not to 
Appeal Suits Nos. 288 and No. 289 when 
he passed his judgment." „An examination 
of the judgment clearly shows that this is an 
error. We are not sonserned with what the 
intention of the Diatriet Judge was but with 
the judgment and the deeree that he passed, 
He says in paragraph 12: "I also find that 
exoept in Appeal Suits Nos, 288 and 289 no 
attempt was made to prove any spesial right 
to exemption.” In paragraph 13 he says: 

" 16 is right is mention here that only Nos. 
87, 97 and 111 were presented in time, and 
I only consented to admit the other appeals 
in order, ete.” Paragraph 14: “The result 
is that I dismiss Nos. 87, 97 and 111 with eoste 
and the other appeals brsopi Nos. 288 and 239 
without eosts.? Paragraph 15: “Nos. 288 and 
289 requires spesial notise. I shall reverse 
the desrees in those eases.’ ^ Exhibits II 
and Ill are the suit registers in Original 
Suits Nos. 238 and 289 of 1879, which deorets 
the lower Appellate Court has found were 
reversed. The register shows that both of 
these appeals were confirmed. It is, therefore, 
elear beyond doubt that Appeal Suits Nos. 
988 and “289 -were the appeals, the 
desrees in whieh were reversed, and these 
appeals were by Ramabhadra Nageswara Iyer 
and Meera Kanni Peer Mahomed, who are 
not shown to have had any eonnestion what- 
soever with the temple. 


Mr, T, Rangachariar has prastieally aban- 
doned the Appellate Court’s view, but he 
relies onthe faet that RamasuamiIyar, Reseiv- 
er of the Rameswaram Devasthanam, was 
the defendant in Original Suits Nos. 288 and 
289 and seeks to use the general words as to 
topes of the Pagoda as being res judicata, 

lt is of course impossible to found a plea 
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of res judicata against the desree in tho suit; 
and as the appeals of the temple trastes wera 
dismissed, we eannot go behind that decision. 
The: plea of res judicata by virtue of tha 
judgment of the Distriet Judge, therefore, 
fails. r 


[His Lordship then disenssed the question 
whether the findings of an arbitrator on a 
referense in a pending suit not ineorporated i in 
the judgment of Court are res judicata ina 
subsequent suit, and proseeded:— | 


In tho result [ am of opinion that the 
plea of res judicata by virtue of sestion Ll, 
Civil Prosedure Code, is bad. It might be that 
in the aireumstanaes of the sase the award and 
the judgment might opsrate as a judgment by 
consent and estop the parties to the award 
and judgment, but no sush question has basn 
raised in this sane or urged before us. 


The next question is whether, evan if the 
judgment sould operate as res judicata, the 
plaintiff here would be bound by the -judg. 
ment and desres in the arbitration. The 
plaintiff in that suit was a lessee for 20 
years; and it is not aontended-before us that 
the decision in that euse binds the plaintiff 
as lessor. What is sontended is that as 
this suit seeka to resover ¢heerva for the 
years whieh were covered by the original 
lease to the lessee in the former suit, the 
lessor is bound by the desision, he being in 
possession of the estate by virtue of a 
surrender from the lessee, This point was 
not raised before or eonsidered by the lower 
Appellate Court. Mr. T. Rangashariar con- 
tends that the right established by that 
decision to freedom from ftheerva enures for 
the whole term of the lease, although the lease 
has been surrendered; and he olaims that he is 
entitled to it by analogy with the estoppel 
provided for in sestion 41 of the Transfer of 
Property Act. He was doubtful whether he 
sould put this elaimas high as one arising under 
the words of section 11, whieh are or between 
the parties under whora they or any of them 
elaim litigating under the same title,” In 
my opinion his sontention slearly annot 
be supported, for the plaintiff is not litigat- 
ing under the same title, in that he oelaima 
as owner, whereas the plaintiff in the pre. 
vious suit slaimed as a lessee under him, 


Mr, T. Rangashariar suggests, howeyer, 
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that a surrenderee is in the same position as 
au assignee; and he relies on the language of 
the Oaleutta High Court in Ram Udar Singh 
(Raghunath Singh) v. William Ooz (1). The 
question there was as to the effest of surrender 
by & ryot on the rights ofa mortgagee, The 
Court quoted with approval the language of 
Ohannell, J., in Walter v, Yalden (2), In that 
ease, it was desided that where the trespasser 
had aequired against a lessee a title under 
the Statute of Limitations, the lessee sould 
not surrender the lease and let in the land- 
lord until the expiration of the term for 
whish the lease was granted. The actual 
deeision does not assist him, besause, in the 
English Law as well as by, the Limitation Ast, 
title is aequired by adverse possession; and 
aueh title is for all purposes as good as a ean. 
veyanee, Bat he relies on the words used 
by Ohannell J.: “The law is that a lessee 
san only give title to his lessor by a surrender 
to the same extent that he sould give it to 
another person by his assignment.” Ido not 
" think that these words used by the learned 
Judge are tobe eonstrued strictly as laying 
downthat a lessor asquires the title of the 
lessee by surrender. Another ease relied on by 


the learned Vakil was Seshappayu v. Venhata- 
rama Upadga (3). That desided that a muigent. 
bound by a desision. 


tenant. will not be 
against his lessor, as his interest is not 
subordinate to that of the lessor, the tenure 
being a permanent heritable tenure not 
ereated subsequent to the desision against 
his landlord. 1 do not see how this ease 
helps the defendant, 


Mr. T. Rangashariar also- relies on the 
language of the Bonsh in Suppa Bhatiar v. 
Suppu  Sokkaya Bhattar (4), where the 
learned Judges speak of “a deeree of a 
, Court of competent jurisdietion forming a 
link in theehain of a party’s title," I do 
not think that this ease is of any assis- 
tanse, for the word "title" used in that 
ease has no possible referenee to a decision 
oa the mutual rights of the lessor and 
lessee under the terms of their oontraet. 


(1) 27 Ind, Cas, 664; 19 0. W. N. 238. 

(2) (1902) 2 K. B. 804; 71 L. J. K. B. 693; 87 Li. 
T, 97; 51 W. R. 45; 18 F, LR, 668. 

(8) 6 Ind. Cas. 782; 33 M. 459; (1910) M. W. N. 
206; 20 M. L. ds 752, 

(4) 30 Ind. Cas. 962; 29 M, L. J. 558; 18 M. L 
T. 402 2 L, W, 1005; (1915) M. W. N. 829, 
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Mr, T. Hangaehariar relied on a phrase 
used in Foa’s Landlord and Tenant on page 
624, Title by Surrender," but I eannot treat 
this language as any authority on the point, 
In Woodfall’s Landlord and Tenant surrend- 
er is treated as one of the modes of the 
termination of the tenaney, and the same 


prineiple is applied in seetion lll of the 


Sub-seetion: 
(c) of that sestion provides that a lease of 


Transfer of Property Aet. 


immoveable property determines by express 
surrender; that is to say, in ease the lesses 


yields up his interest under the lease. 


to the lessor by mutnal agreement batween 
them; and seetion 115 provides for the 
effect of surrender on under.leases, but there 
are no further statutory provisions, Thg 
fundamental error in the sontention of the 
learned Vakil is that res ;u.tcata operates 
on all substantive rights, The result of 
a decision between the parties is at the 
highest to raise an estoppel between the 
parties bound by the previous judgment. It 
in no way affesta title, nor ean it proeate 
in the same manner as a eovenant, 


It was finally argued that the defendant 


by surrender has been deprived ‘of the 
benefit of the decision. That may be so, 
but the question of rights between lessor 
and lessee is not eoneluded by the failure 
of the plea of res judicata, and further if 
an under-lessee desires to bind the ulti. 
mate landlord by a deeision between him. 
self and his lessor, it is perfeetly open for 
him to ask the Court tomake the landlord 
a party, in whieh sase the landlord will be 
bound by the judgment, entirely apart 
from any question of surrender, - I am, theres 
fore, elear that neither under seotion il, 
Civil Proeedure Code, as pleaded. nor under 


the general prineiple applieable to awards 


a by- 
eonsent does this award or judgment bind ~ 


of arbitrators operating as estoppel 


the plaintiff in the present suit, 


In the result the judgment of the lower 
Appellate Court must be set aside exeept 
as to road eess and railway sesa and intereat 
thereon, and the ease remanded to be dis. 
posed of on the other issues framed in the 
suit, Costs will abide and follow the result, 
Stamp duty paid by the appellant will be 
refunded. 


, KRtsuwAx, J,—The only question arising. 


/ 
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in this case is one. of res judicata. My 
learned brother has ‘set out the -sireum 

stanees in‘ which it arises and I need not 
repeat ‘them. The issue alleged to ba res 
gudicata “is whether’ the plaintiff, the Rajah 
of Ramnad, is entitled: to levy sa tax on 
trees standing on the defendant’s Devasthanam 
lands in the Pamban village in Rameswaram 
dr not. “It is contended by the defendant's 
Vakil:that the Rajah’s elaim to such tax is 
barred (l) .by the desision in‘ Original 
Suits Nos. 288 and 2&9 of 1879 :and (2) 
by the desision in Original Suite Nos. 571 and 
572 cf: 19083, all on, the file of the District 
Munsif of Paramakudi. 


' Ag regards the suits’ of 1879 the judg- 


Ment of the Munsif is not ‘filed, but re. 
. lianee is placed upon Exhibit IV, the judg- 
^ ;mient of the Distrist Judge on appeal from 
a bateh of sages’ inoluding Original Suits Nos, 
988 and 289. It no doubt appears. from 
Exhibit IV that the Distriet Judge found (1) 
that the Rajah bad the right to levy a tax on 
trees on the Pamban island generally, but 
(9) that he had no right to do so as 
regards trees, on Devadayam lands or in 
topes. of "the Pagoda on this island, as 
they were exempt from auch tax. It is 
the second finding that the defendant wishes 
to take’ advantage of in the present oase. 


. Now it is only in Original Suits Nos, 288 
and:289 and in Appeal Snits Nos, 243 
and 244 therefrom that the Devasthanam 
was à party,-and not in any other oases. The 
other saser, insluding Appeal Suits Nos. 288. 


and 289, were all between the Rajah and third. 


parties.. On the. face of Exhibit IV..the 
gesond . finding. was given effect to only in 
Appeal Suits Nos. 288 and 229, all the 
other appeals being dismissed on the frst 
finding: and .the deorees of the .Munsif in 
tbem, giving the Rajah the tree tax elaimed, 
being eonfirmed. . On these fasts, it is alear 
that the defendant's plea of res judicata 
must fail under sestion 11, Civil Prosedure 
ode, as the finding relied on.is. not proved 
to have. been arrived at in a -matter in 
issue in a suit:between the Rajah and: the 
Davasthanam. "This is so even if we 
gesopt: Mr. T.. Hangashariars argument 
that besause . a. . o0mmon judgment was 
delivered by the Distriet Judge in ail the 
appeals, both the findings should be taken 
to have : been embodied in all of them, 
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ineluding Appeal Suits Nos, 243 and 244.a& 
well; for fhe deorees in them: wera for. 
payment of tree-tax inapite of the sesond 
finding and sueh an ineidental finding an- 
neesssary for the desrees sannot beheld to, 
make the matter res judzeatad against. the 
auacessful plaintiff, D Eg . are 
. To get over this.diffioulty.it was-suggested 
for the Devasthanam that when thé -viatrict: 
Judge. reversed. the desrees in Appeal Snits 
Nos, 228 -and 229, he really -meanut to 
reverse the decrees in Original. Suita Nos. 288 
and 289 and to dismiss those ‘suite,- aud. 
that there ix a olerisal mistake iu- his judg 
ment and that we should take it that the: 


second finding. was really arrived nt. and. 


given :effest to in . those suits, and not in: 
the appeals of the same number, “This ‘is 
a very a plausible suggestion and it was 
acsepted by the learned Snb-Judge, bat I. 
am unable to assept it. OS AU c 


The grounds relied on in support of it’ 
are (i) tha sameness of the Original. 
Suits Nos, 285 and 289 and of Appeal Suits 
Nos. 288 and 289 and the consequent ease' 
with whish one’ may have been mistaken 
for the.other, (2) the improbability of any: 
one but the Devasthanam being sonaerned 
with Pagoda topes, and (3) the opinion’ 
of the arbitrator; Mr. Madhu Iyer, in his 
award in 1903 that such a mistake was’ 
made. ‘The arbitrator’s opinion is slearly 
not evidense at all. The other two son- 
siderations are after all mere - spesulations. 
On the other hand, the extrasts from the 
appeal register filed in appeal, Exhibits II 
and III, are - independent svidense,- whieh 
show alearly’ that the Munsif’s: desrees in- 
Original Suita Nos.: 288 and 289 were in fact 
both eonfirmed on appeal and that there is no. 
mistake on the point in the -judgment . 
Exhibit IV. I, therefore, agree with my 
learned brother that the plea of res judicata 
based :on. Hxhibit’ IM. is not established, 
: [His Lordship’ next dissussed the question. 
whether the finding. of:an arbitrator not in- 
eorporated in the..Oourt's judgment.. is res 
judicata, us ip NE. 

The question, however2remaina whether the 
finding binds the present:plaintiff, the Rajah. 
The plaintiffs in Original Suits Nos. 571 and 
572 of 1903 were thé lessees of the Rajah, 
and nob the Rajah, himself, and it is mot eon- 
tended by. Mr, T. Rangashariar.that a finding . 
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against lossees will be binding on. the lessor 
even if the lessees had put forward in the trial 
the lessor’s title and bona fide endeavoured to 
support it. In fast a lessor as sush eannot 
be held to be & person slaiming under the 
lessees within the meaning of seotion ll, 
Civil Prosedure Code, Mr, T, Rangashariar 
argues that we have here a spesial onse, inas- 
much as the Rajah got his right to sue’ for 
the plaint rent by reason of the surrender of 
their term by the lessees and though he did 
nof derive his title from them, he saon- 
tends that the Rajah should be treated in 
his capacity of surrenderea as an assignes 
of the lesseesand assush a person olaiming 
under them. This is a diffenlt question 
whieh seems to be res integra and whieh haa, 
therefore, to be desided on general prineiples, 
After careful éonsideration I think with my 
learned brother that the  eontention is 
untenable. The effest of a surrender of his 
lease by the -lessee is to determine the 
tenaney and to let in the landlord’s rights, 


This is so stated in sestion 111 of the Transfer. 


of Property Act, and as regards English Law 
in Woodfall’s Landlord and Tenant. In a 
surrender there.is no transfer of rights from 
one to-the other but only an extinguishment of 
the lessee's rights. The under:lessees will 
no doubt not be prejudised by their lessor’s 


surrender as laid down in seotion 115 of the. 


Tranafer of Peoparty Ast, but that is besauge 
to ‘the extent‘to whioh the lessee has parted 
with his rights in the property to his under. 


lessees, his surrender sould not take effest, “ 


Ib is this, I think, that is meant by the 
observation of Ohannell, J., in Walter v. 
Yalden (2) whenhis Lordship observed that 
“the law is that a lessee ean only give title 
to his lessor by a surrender to the same 
extent that he sould give it to another person 
by his assignment,” This observation was 
made with referenee to a title sreated by 
preseription against the lessse and sannot 
be extended to apply to a sase of res judicatu 
against him, which in my opinion oreates no 
title nor interest in the property. We cannot 
hold that the rule of res ,ud?cata-areates any 
right or interest in «he property, though ic 


may indireotly affect the rights of parsons 


against whom itis effestive. The rule is a 
rule of personal estoppel and does not attash 
itself to property. 
surrender the advantage of res judicat: whieh 
another has against him; thara ia nothing jto 
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prevent him from doing so, so far as I san 
see, Llfthe third party had wanted to bind 
the landlord by the decision, he should have 
taken sare to have had him also a party to 
the suit. I, therefore, agree that no estoppel 
arises from the desision in Original Suits 
Nos. 571 and 572 of 1903 against the Rajah. 

Before sonsluding I should like to observe 
that I do not share my learned brother’s 
Views on the nature and ssope of sastion 11 
of the Civil Prosedure Code, I do not think 
that the seation deals with any question of 
jurisdietion, as it does not affes5 the eognisn. 
bility of suits but only their trial or the 
trial of issues in them, Though worded as 
if the Court is prevented from doing seriain 
things, we must gather the natare of fhis 
rule from the sestion as a whole, when it will 
he clear that if is in reality a rule of personal 
estoppel of the nature of an estoppel by resord 
in English Law, Thoughthe question is not 
important hero, 16 may besome important for 
example ina ease under ssetion 115, Civil 
Prosedure Code, and I wish to guard my- 
self against being misunderatood. 

The plea of res: judicata failing in toto, 
I agree to the order proposed by my learned 
brother. 


M, g; P. 


Appeal allowed; Case remanded. ; 


‘ALLAHABAD HIGH COURT. 
Secuav Civi, AvPpHaL No. 86 or 1919. 
April 9, 1921. 

Preseni:—Sir Grimwood Meara, KT., Chiet 
Justise, and Justiee Sir P. O, Bannerji, Ka, 
RAMA SHANKAR PRASAD —PLAINTIFF ~ 
APPELLANT 
versus 
GHULAM HUSAIN AND OTHERS—D srann- 

AMTS— RESPON VENTS, 

Transfer of Property Act (IV of 1882), ss. 82, 56— 
Mortgage —Contribution—Portion of mortgaged property 
purchased by third } person at Court sale —Auction-pur. 
chaser, liability of, to contribute, 


S. P. mortgaged his shares in eight villages to R, 
Prior to this mortgage «four out of the eight villages 
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were under three mortgages and these were dis- 
charged by the sale of two villages K. and B. and 
a fourth share of D. Of the mortgaged villages, the 
defendants in execution of a simple money decree 
purchased P., 8. and one-eighth of D. Plaintiff, the son 
of 8. P., who in the meanwhile had died, brought the 
present suit for contribution against the owners of 
P, S. and D. alleging that his village L. had 
contributed more than its rateable share of liability 
under the mortgage in favour of R.: 

' Held, that plaintiff was entitled to obtain con- 
tribution in respect of the amount which was in 
SEE of his rabeable share of liability. [p.2 1, 
col. 1. 

Hled, also, that no question of the application of 
section 56 of the ‘Transfer of Property Act 
lo the present case arose, inasmuch as there was no 
private sale of the property by the mortgagor to 
the defendants. [p. 21], col. 1.] 


' Seeond appeal from a deoree of the Ad. 
ditional Judge, Gorakhpur, dated lhe 29th 
Osfober 1918, 


; Dr. K. N. Katju, for the Ay poellant. 
Messrs, G. W. Dillon, Iqbal Ahmad and 
Baleshwart Prasad, fcr the Respondents, 


* JUDGMENT,—This appeal arises out of 
a suit for sontribution brought under the 
following eireumstances. Sarju Prasad, the 
father of the plaintiff-appellant, owned 
sharés in eight villages whieh he mortgaged 
on tha 20th of April 1893 to one Raghu- 
bans Sbhhkul. Before this. mortgage was 
exeeuted, he had mortgaged four out of the 
eight villages under three prior mortgages. 
Thobb prior mortgages were diseharged by sale 
of two of the villages, namely, Khargara and 
Banwarpara, and a 4-anna share of Dudrajb. 
The two villages Baharia and Khargara were 
sold under a' private sale to persons who 
are not patties to the present suit and the 
proseeds of the sale went to dissharge the 
three prior mortgages, The Court below 
has found in respeet of these two villages 
that they had sontributed more than their 
rateable share of liability for the three prior 
mortgages, _ : 

Of the mortgaged villages Pakri Zabti, 
Sukroli and two annas of the village Dudrajh 
were purchased at auetion by the defendants 
in execution of a simple morey deereo, Both 
the Courts below have held that this purehase 
was subject to the mortgage held by Raghu- 
bans Bhukul Raghubans Shukul obtained 
a desree on the basis of his mortgage of the 
20th ‘of April 1893 and in exeention 
of it he  saused the village of lLonha, 
whieh remained in the . hands of the 
plaintiff, after the death of his father Sarju 
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Prasad, to be sold by auotion and 4 
sum of Rs. 4,114, was realised by that sale. 
As this amount was insnffüaient for the dis- 
eharge of the mortgage held by Raghubans 
Shukul, he eause the 2-annas sbare in 
Dudrajh to be sold by austion and the sale 
realised a sum whieh was suffisient to dis- 
sharge the whole mortgage, There was 
a surplus left whieh was attached and 
obtained by other eoreditors. The plaintiff 
instituted the present suit for eontribution, on 
the allegation that his village Lonha had 
contributed more than its rateable share of 
liability under the mortgage in favonr of 
Raghobans Shukul nnd that he was, there. 
fore, entitled to resover the exeess amount 
from the villages purehased by the defend. 
ante in exeeution of a simple money deoree, 
to whieh we have reférred, and subjest to the 
mortgage in favour of Haghubans Shukul. 
The Court of first instanee dismissed the suit, 
on the ground that the mortgagor sould not 
maintain the suit for contribution against par- 
shasers of the equity of redemption of a part 
of the mortgaged proporty, In support of 
this view the learned Judge of the Court 
below referred tə a deeision of the QOCaleutta 
High Court in the sase of Magniram v. 
Mehdi Hossein Khan (1). 
In our opinion that ruling has no applica: 
tion to the present ease, The oase of the 
plaintiff, we think, falls within the purview of 
section 82 of the Transfer of Property Ast, 


, Which provides that-where property belong. 


ing to different owners is subject to a 
sommon mortgage, the liability of each of the 
property subjest to the mortgage is pro- 
portionate to ifs value as sompared with the 
value of all the properties mortgaged. 


Atter the sale of the three villages men- 
tioned above in exesution of a simple money 
decree in satisfaction of whieh those villages 
were purehased by the defendants, the 
defendants besame owners of part of the 
mortgaged property and under the prin- 
siple of the rule laid down in sestion 82, - 
the property subject to the mortgage of 
Raghubans Shuknul became the property 
of the plaintiff and other owners of other 
parts of the property, that is to say, bees me 
the property of the plaintiff aud the defend. 
ants, If, therefore, the plaintiff's property 


(1) 8l C, 85; 8 C, W, N, 480, 
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has sontributed more than ita rateable share 
of liability, the plaintiff is entitled to obtain 
sontribution in respeet of the amount which 
i» in exoess of his rateabla share of liability. 
. The view whieh the learned Subordinate 
Judge and the learned Judge of the lower 
Appellate Court have adopted seems to as to 
be erroneous, 

Mr, Iqbal Ahmad on behalf of the respond- 
ents referred us to the Full Beneh ruling in 
Ibn Hasan v. Brübhukhan Saran (2) The 
question in that case was whether a suit for 
eontribution eould be maintained unless whole 
of the mortgage debt had been discharged. 
That isnot the ease here, Admittedly the 
whole of the mortgage of Raghubans Shukul 
has bsen disoharged by the sale of the village 
Lovha and the 2-annas share in Dudrajh. 
This ease is very similar to the «ase of 
Bhagwan Das v. Karam Hussain (3). The 
mortgage having been completely dissharged, 
the plaintiff, as owner of one of the proper. 
. ties which was subject to the mortgage, 

is entitled to claim sontribution, and we hold 
. that thé Courts below were wrong in dis. 
' missing the suit simply on the ground that 
the plaintiff represents one of the original 
- mortgagora. There was no question of the 
appliontion of sestien 56 of the Transfer of 
Property Ast to the present sase. There was 
‘no private sale of the property by the mort- 
gagor to the defendants and the question 
of the whole of the burden of the mortgage 
. debt being taken over by the mortgagor, to 
ba borne by hia property which was left 

unsold, did not arise. 

ez, In this view the ease must go baek fo the 
Court of: first instanee for trial on the 
merits as to the amount of the gon. 
tribution to whieh the plaintiff ie entitled. As 
a 2-annas share of the village of Dudrajh 
has been sold by auction and has thus already 
eontributed its share of liability for* this 
mortgage there ean be no claim as against 
that village. The only other villages which 
are liable to rateable eontribubion are the 
‘villages Pakri Zabti and Sukroli whieh are in 
the possession of the defendants. 

Mr. Iqbal Ahmad asked us to hold 
that the Court of first instanee should be 
dirested to take into eonsideration, in as- 


e 26 A.40T; A. W. N. (1904) 74,1 A, L.J. 148 
(F. B.). 
(3) 11 Ind. Cas, 145; 93 A, 703; 8 A, L, J. $64, 
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eertaining the amount of rateable liability 
of the village Lonha, the two villages of 
Baharia and Kherighat whieh were sold to 
strangers by the mortgagor in order to dis- 
aharge the three prior mortgages. As we 
have said above, the learned Subordinate 
Judge has found that those villages had eon- 
tributed more than their rateable share of 
liability for the three prior mortgages. There- 
fore, those villages eeased to be liable under 
the mortgage in favour of Raghubans Shukul. 
Similarly the two villages of Khargara and 
Bhawapur and” $-annas share of Dadrajh, 
whieh were sold by austion in exeenution of 
the desree on the three prior mortgages, also 
ceased to he liable under Raghubans Shukula 
mortgage. This is conseded on behaif of the 
respondents. In view of the finding of the 
‘lower Court as to the discharge of the prior 
mortgages out of the proseeds of the sale of 
the villages Baharia and Kherighat, those 
villages should not be taken into eonsidera- 
tion in this ease. So that in apportioning 
liability the Court below has to take into 
assount the three villages Lonha, Pakri Ziabti 
aud Sakroli. . 

The result is that we allow the appeal, seb 
aside the decrees of both the Courts below 
and remand the ease to the Oourt of first 
instanse under Ordér^ XLI, rule 23 of the 
Code of Civil Prosedure, with direetions to 
re admit the suit under its original number in 
the register and to try and dispose of ii 
according to law, beating in mind the observa: 
dions made above. “The appellant will have 
his costs of this appeal ineluding fees on the 
higher seale. Other soste will be eosta in 


the sause, 
Appeal allowed; 
Oase remanded, 


PATNA HIGH COURT, 
APPRAL FROM APPELLATE Decage No. 405 
or 1920. 

July 27, 1921, 

Present: —Mr. Justies Ross. 

DEO NARAYAN SAHU AND axOTHER— 
DrrkNDANT8— ÁPPELLANT8 
versus 
RAMANAND SAHU AND ANOTHER— 
PLAINTIFFIS AND SIDHESHRI SARAN 
SINGH AND orBERS—DRFERDANTS 
— RESPONDENTA. 

Bengal Tenancy (Act VIII of 1885), s, BT— Hindu 
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Law— Widow—Ratyati 
-ender, 
A Hindu widow can abandon a ratyati holding. 
Jumra Prasad Singh v. Basdeo Singh, 50 Ind. Cas, 


‘872; 4 P. L. J. 648; (1919 Pat. 245, distinguished, 
A surrender is an act of transfer which has to 


be justified by legal necessity. 

Appeal from a deaision of the First Sab- 
‘ordinate J adge, Saran, dated the19th Jauzary 
1920, reversing that of the Additional Munsif, 
Ofupro, dated the 19th February 1919. 

Mr. Ram Prasad, for the Appellants, 

' «Mr. B. N. Mitier, for the Respondents. 


JUDGMENT.—This is an appeal by the 
defendants in a sait brought. by the plaintiffs 
for recovery of possession ofa holding, The 
Munsif dismissed the svit, but the Sub- 
ordinate Judge gave the plaintiffs & dearee, 

The holding belonged to one Kishun Sahu 
and after his death it was in the possession of 
his ‘mother. The plaintiffs are the reversion- 
ers. The findings of fast by the Munsif are 
that Musammat Basmatià abandoned the 
village and went to reside in her brothers 
village and that the land in suit’ was 
abandoned by her. The Subordinate Judge 
Bays that he does not believe that Basmatia 
abandoned the holding, but even if she did, 
she abandoned only her life interest. 


The first question in this appeal is whether 
Basmatia sould abandon the holding or not, 
If itis eontended thatthe observation of the 
Subordinate Judge is a finding of fast that 


holding — Abandonment —Sur- 


there was no abandonment, then it is nof a, 


proper finding, because there is no sonsidera- 
tion of the evidense awd the oase would have 
to go bask. But I do not think that that 
was what.the Subordinate Judge intended to 
find, beeause he bases his judgment on his 
opinion that all that Basmatai sould abandon 
was her life interest. The question ig 
whether that is & sound proposition of law. 
I enn see no ground fór holding ihata Hindu 
widow eannot abandon a holding. If she 
leaves the village and makea no arrangements 
for the payment Of rentor the oultivation of 
tha land, the landlord, in my ópirion, is fully 
entitled to enter on tbe holding. The 
respondents rely on the decision in Jumra 
Prasad Singh v. Basdeo Singh (1), where it was 
held. that a Hindu widow has not an unquali 
fied right to surrenuer a raryati ` interest 


(1). 50 Ind. Cas. 872; 4P. L. J, 648; (1919) Pat. 


off 
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But "surrender" and “abandonment” ar? 
different things. A surrender is an ast o 


transfer whieh has to be justified by lega 
neeessity, but I know of nothing to compel a 
Hindu widow to cultivate a holding or to 
continue to reside in the village, and if she 
does not, I see no reason why the landlord 
should not re-enter. In my opinion, there. 
fore, the holding was abandoned. 

The other point in the sase is that the suit 
is barred by limitation. The finding of the 
Munsif was that the plaintiffs had failed to 
prove that they were ever in possession of the 


‘land in suit, and farther that the land was 


settled with the defendants who were in 
possession from 1312, This finding has not 
been disturbed by the Subordinate Judge, who 
holds against the plea of limitation on the 
ground that a Hindu reversioner is entitled 
to eome within twelve years of the death of 
the holder of life interest. The oase is plainly 
covered by.the spesial law of limitation, whieh 
provides two years from the date of disposses- 
sion for the resovery of an ossupanoy holding. 
Time will begin to run from the date of 
&bandonment, and. not from the date of the 
death of Basmatia, besause on her abandon: 
ing the holding the reversioners’ right to 
possession, if any, assrued, Bat even if time 
ran from the date of Basmatia’s death, the 
finding of.both the Courts is that she died 7 
or 8 years before the euit. In any .oase; 
therefore, the suit is barred by time, 

The result is that the appeal must succeed 
on both the grounds that have been urged. 
The appeal is decreed with costs and the suit 
18 3 dismissed with eosta in the lower Courts. 

Appeal allou ed, 





ALLAHABAD HIGH COURT. 
FULL BENCH. 
SgOoND CIVIL APPEAL No. 847 or 1918, 
Marsh 18, 1921. 
Present :— Justiae Sir P. C Bauerji, Kr, 
. Mr. Jastise Rafique and Mr. Jastiss 
Lindsey. 
Thakur JANG BAHADUR SINGH AND 
ANOT i ER— DEFENDANTS — APPELLANTS 
versus 
Thakur HANWANT SIN GH—Pramnive 


— RESPONDENT, 
Civil Procedure. Code (Act V of 1908), O. AKI, 
vr, 05. 96 - Ececution of decree—Sale —Formal poss 68- 
sion, whether saves limitation. 
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Where possession has been delivered to an 
auction-purchaser ata sale held in execution of a 
deoree in accordance with the provisions of the law, 
that is, in accordance with Order XXI, rule 96 
or rule 96 of the Civil Procedure Code, as the case 
may be, having regard to the nature of the property 
andthe mode in which possession ought in law to have 
' been delivered, the auction-purchaser gets a fresh start 
for the computation of limitation. But where such 
possession has not been delivered, the mere faot 
of formal delivery of possession is not available to 
him for saving the operation of limitation. [p. 214, 
col, 2; 215, col. 1.] 


Sesond appeal from a decree of tha Small 
Canzes Court Judge, exersising tho powers 
of a Subordinate Judge, Allahabad, dated tre 
2nd April 19:8, 

Mesars. P, L, Banerji, Vishun Nath and 
- Bent Bahedur, for the Appellants. 

Dr. 8. N, Sen, Messrs, [int Ahmad and 
Kanhatya Lal, for the Respondents. 

JUDGMENT.—This appeal arises ont of 
a suit for possession of a house, and the 
question to be determined is whether the suit 
is barred by limitation. The honse in 
question was sold by austion in execution of 
a decres against the first four defendants and 
- the sale was aonfirmed on the 13th of January 
1903. Delivery of possession was obtained 
on the 20th of November 1203, If limita. 
tion be computed from that date the suit 
is just within time, but if the plaintiff cannot 
avail himself of the delivery of possession 
made on the 20th of November 1903, as 
giving him a fresh start for the computation 
of limitation, the slaim is admittedly time- 
barred. It was alleged in-the Oourt of firs’ 
instance by the plaintiff that he got actual 
possession of the premises whish he had 
purehased at auction, that the judgment. 
debtors had gone cut of the house but that 
he had subsequently permitted them to 
remain in the house and that the judgment- 
debtors and their eons bad refused to 
vaeate the house. This statement of the 
plaintiff was not believed by the Court of firat 
instanee, whieh held that the plaintiff never 
got actual possession of‘ the house. ‘The 
finding of the Oourt of first instanee was 
affirmed by the lower Appellate Court and 
both Conrts held that the nature of the 
. possession delivered on the 20th of November 
1903 was formal possession and not actual 
possession. Both the Courts below have held 
that this delivery of possession was suffi sient 
to save the operation of limitation, In our 
opinion this view is erronsous, If possession 
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was delivered in assordanse with Jaw, that 
undoubtedly would, as batween the parties 
to the proseedings relating to delivery of 
possession, give a new atart for the oomputa- 
tion of limitation and the possession of the 
defendants would be deemed to ba a fresh 
invaaion of the plaintiff's right and a new 
trespass upon the property. But if possession 
was not delivered in the mode provided by 
law, that delivery of possession sannof, in our 
opinion, give a fresh start to the plaintiff 
for somputing limitation. Under the Code 
of Civil Prosedure whish prevailed at the 


_time when delivery of possession was made 


in the present ease, two modes were provided 
for delivering possession to austion-pur- 
ehasers. One was the prosedure laid down 
in sestion 318 of the Code of Civil Procedure, 
1882, and the other was that pressribed in sse- 
tion 319, The section first named provided for 
the ease in which the judgment-debtor was 
actually in possession and it dirested that 
upon the application of the austion-purahaser 
the Court was fo order delivery of possession 
to the auetion purshaser or to any one 
appointed on his behalf to reseivo possession, 
and if need be, to remove the judgment. 
debtor from the ossupation of the premises. 
The other mode of delivering possession 
related to property whish from its nature 
was not eapable ef being actually delivered 
to the austion-purehaser. In the aane of sneh 
property the mode for delivering possession 
ia laid down in the aestion and possession 
ewould be delivered by proclaiming the sale 
eerlideate and by beat of drum. In tbe 
present sase the property was in the ossupa- 
tion of the judgment-debtor and, therefore, 
the only mode in whioh possession sonld be 
delivered was that presoribed in ssstion 318. 
According to the finding of the Courts below 
to which we have referred, thia kind of 
possession was not delivered to the asution- 
purshaser, the present plaintiff, Therefore, 
iu our opinion, the delivery of possession made 
to the plaintiff in 1903 sould not ba of any 
avail to him for eomputing limitation for 
the purposes of the present suit. Our 


-attention was drawn to the judgment of thia 


Court in Mangli Prasad v Debt Din (1), To 
that judgment one of us was a party. Thet 
was a case in whish possession sould only 
be formally delivered and was nof a sase in 


. (1) 19 A. 499; A, W. N. (1897) 127; 9 Ind. Dee, 
(Na B+) 322, i . 
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whieh aetual possession sould be delivered 
to the auetion-purahaser, and it was held that 
the delivery of possession made to the 
auelion-purehaser was suffieient to give him 
a new start for ealeulating limitation. It 
was never intended to be held in that ease, 
‘and in our opinion it was not held, that 
whether possession was delivered under 
sestion 318 or 319, any delivery of possession 
would be sufficient to Save limitation, What 
was intended to be held was that where 
possession is delivered in the mode appro- 
‘priate to the partieular ease and in sompli- 
ange with the law whieh applied to that ease, 
sush delivery of possession would sava the 
operation of limitation. This was explained 
in the later ease of Lal Rajendra Kishore Singh 
v. Bhagwan Singh (2). A ruling of a learned 
Judge of this Court has also been sited to us, 
‘in whieh it is said that a wider view of the 
provisions of the law was taken, That is the 
ease of Rahim Bakhsh v. Muhammad Hafiz 
(3). Ona cursory reading of that judgment 
it may be considered that it supported the 
‘ eontention of the respondent, but it seems to 
«ua that if wa look into the fasts of that 
partisular ease, if was & -eaaa in whioh 
possession was properly delivered in the 
mode in whieh the auetion-purchaser had 
‘obtained it. Having regard to the nature 
of the property, possession sould not be 
delivered by aetually removing the judgment- 
- debtor from th: property. The Fall Bench 
desision of the Bombay High Oourt in 
Mahadev Sakharam Parkar v. Janu Nambi 
Hatley (4) supportg the view which we have 
enunsisted above, tH is urged that this 
‘decision of the Bombay High Oourt rans 
eounter to the later desision of their Lord. 
ships of the Privy’ Council in Radha 
Krishna Ohanderji: v. Ram Bahadur (5), 
We do not agree with this eontention. The 
property in the oase which was before their 
Lordships of the Privy Council was land in 
the oosupaticn of tenants and possession bad 
been delivered in aseordanes with the provi- 
sions of the law relating to delivery of posses- 


(2) 39 Ind, Cas. 745; 89 A. 460; 16 A.L. J. 


301. 
(3) 10 Ind. Cas 318. 
(4) 14 Ind, Cas.417; 86 B. 873; 14 Bom. L. R, 


115. 

(5) 48 Ind. Cas, 268; 16 A. L. J. 83; 28 M. L. T. 
20; 4 P. L. W, 9; 34 M. L. J. 97; 7. L. W. 149; 220. 
W. N. 880, 27 O. L. J. 191; (1918) M, W, N. 163; 20 
Bom, Le Re 002 (P 9. 
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sion in respest of such land. Their Lordships 
held that sueh possession gave, as between 
the parties to the proseedings relating to 
delivery of possession, a new start for the 
somputation of limitation. In so holding 
their Lordships approved of the desision of a 
Fall Bench of the Caleutta High Court in 
Juggobundhu | Mukeriee v. Ham Ohunder 
Bysack (6). That almo was a ease relating to 


. Ziemindari property whish wasin the posses- 


sion of tenantsand of whieh aetaal possession 
sould not be delivered. 

On bshalf of the respondent mush relianee 
has been plaseed on the deeision: of the 
Oalentta High Oourt in lLokessur Koer v, 
Purgun Roy (7), whieh was followed in Bari 
Mohan Shaha v. Baburali (8). These two 
eases no doubt support the contention of the ' 
respondent and go the length of holding 
that whatever may have been the mode in 
whieh possession was delivered, the delivery 
of possession woald, as between tha parties 
to the oase, be a starting point for computing 
limitation, We have eonsiderable hesitation 
in following the learned Judges in that sase, 
and their opinion is sontrary to the view held 
by the same Court in. Shoteenath Mookerjee v. 
Obhoy Nund Roy (9). The ease of Kocherlakota 
Venkatakristna Row v. Vadrevu Venkappi (10) 
is distinguishable from the precent ease 
having regard to the fasts and sireumsianoes 
of that ease. The same remarks applies to 
the case of Dhansingh v. Ganpat (11). In 
these sasen possession hed been delivered in 
the right mode having regard to the nature 
of the property. In this view we hold that 
where possession has been delivered in 
aesordanae with the provisions of the law, 
that is, in aesordanee with section 318 or 319 
of the old Code, as the oase may be, having 
regard to the nature of the property, or under 
Order XXI rule 95 or rule 90, in eaeh ease 
regard being always had to the nature of the 
property and the mode is whish possession 
ought in law to have been delivered, and sunah 
possession has been delivered, the austion- 
purehaser gets a fresh start for the eomputa- 


Ed 


(6) 50.584, 50. L. R, 648; 3 Shome L. R, 68; 
2 Ind. Deo. iN. s.) 979. 

(7) 7 C. 418; 8 Ind. Dec. (N. s.) 819. 

:8) 24 C. 718; 12 Ind. Deo. (N, 8.) 1146. 

(9) 5 C. 381; 5 Ind. Jur. 185; 2 Ind, Deo, (N, s.) 


822. 
(10) 27 M. 202. . 


(11) 24 Ind, Cas, 860; 10 Ne LR, 00, 
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tion of limitation. But where sueh posses- 
sion has not been delivered, the mere faet of 
formal delivery of possession is not available 
to him for saving the operation of limitation. 
In the present ease possession was not deli- 
vered in the manner required by law and, 
therefore, the delivery of possession, whieh 
took plase on the 20th of November 1903, 
sould not be of any halp to the plaintiff as 
regards the saving of limitation. We, there- 
fore, allow the appeal, set aside the desree 
of the Courts below and dismiss theplaintiffa 
suit with sosts insluding in this Court fees on 
the higher soale, 


Appeal allowed. 


t 


MADRAS HIGH COURT, 
Sgconp Civic ApprAL No. 378 or 1920, 
November 2, 1920. 
Present : —Mr. Justise Napier and 
Mr, Justiee Krishnan. 
MUSIGADU alias MUNIGADU— 
PLAINTIFE— ÁPPELLANT 
versus 
MANEAM GOPALU REDDY-—DzFIiNDANT 
— RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Ari. 144-—Usu- 
fructuary mortgagee—Oral sale of equity of redemption 
—Possession for over 12 years after sale—Prescriptive 
title — Redemption, right of, whether barred. 


A usufructuary mortgagee to whom the property 
has been sold without a registered instrament and 
who holds possession of the property for over 12 
years from the date of the sale, acquires a title td 
the property by adverse possession, even if the 
sale fails [p. 217, cols. | & 4 p. 218, col. 1.] 

Khiarajmal v. Daim, 32 C, 296: 10, L. J. 684; 32 
I A. 23; 8 Sar. P. C. J. 784; 9 O. W. N. 20/5 2 A. L.J, 
71; 7 Bom. L. R. 1 (P. C.) and driyaputhira v. Muthu- 
kumarasawmy, 16 Ind. Cas. 343; 87 M 423; 12 M.L. 
T. 425; 23 M. L. J. 889; (1912) M. W. N. 864, 
- explained, 

Usuman Khan v. Nagalla Dasanna, 16 1nd. Cas. 694; 
87 M. 646; 12 M. L. T. 380; 28 M. L. J. 860; (1912) 
M. W. N. 845, referred to. 

Sesond a&ppesl against a desree of the 
Court of the Additional Subordinate Judge, 
Chittoor, in Appeal Suit No. 99 of 1919 
- (Appeal Suit No. 536 of 1918, Distriat Court, 
North Areot), preferred against a deeree 
of the Court of the Distriet Munsif, Chittoor, 
in Original Suit No. 204 of 1917, 

FAOTS appear from the judgment. 

Mr. B. Jagadisa Atyar, for the Appellant. 
z-[he plaintiff has a right to redeem the 
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property. The eharaster of the defendant's 
possession was throughout that of mortgagee. 
No title was conferred on him by the invalid 
oral sale. 

The mortgages  eannot plead adverse 
possession against the mortgagor, unless the 
mortgagor released his rights and the mort. 
gage had beoome extinguished. Khzargjmal 
v. Dim (1), Artyaputhir»a v. Muthusumaras 
swamy (2) and Appeal No. 40 of 1913. 


Mr. L, A, Govindaragava Atyar, for the 
Responden!.——The sale was for under Re. 100 
and mere delivery was suffisient to pass title, 
In any event the sharaster of the mortgagee’s 
possession was changed from the date of the 
arrangement batween himself and the mort- 
gagor. The mortgagee held as full ogner 
and histitle was perfeated by adverse posses- 
sion for over 12 years. Usuman Khan v. 
Nagalla Dasann2 (3), Latters Patent Appeal 
No. 207 of 1915 and Karnam Kandasami 
Pillay v. Ohinnappa (4). 

The eases relied on by the other side ara 
distinguishable, The Privy Counsil sase 
only desided that a mortgagee’s assertion of 
adverse ossupation will not give him a pres. 
sriptive title even though the mortgagor 
asquiessed-in it, unless the  asquioseenes 
amounted- to a release. 

JUDGMENT. 

Napine, J.—This sesond appeal arises 
out of a suit in respest of sertain 'kudimt 
maniam’ landa over which the plaintiff'afathor 
ereated a usufrutuary mortgage in favour 
of the defendants's father in 1878, This 
isa suit to róádeom the mortgage. The defend. 
ant sontends that be plaintiff sold the 
property to him in 1899, Several questions 
raised in ‘the lower Oourts have not 
baen raíaed*here, and the finding of the lower 
Appellate Gourt was that there was a true 
and valid sale by the plaintiff to the defend. 
ant, The point taken in this Court is that 
this sale, not-being by a registered instrument, 
would not eonvey any title. 


q 
6; 10. L, J. 584, 32 I. A, 28; 8 Bar, 
C. W. N, 2 


01; 2 A, L. J. 71; 7 Bom 
). 


(2) 165 Ind. Cas, 343; 37 M. 423; 19 M. L. T, 425; 
28 M. L. J. 889; (1912) M. W. N. 864. 

(3) 16 Ind. Cas. 694; 87 M. 545; 12 M, L, T. 330; 
23 M. L, J. 360; (1912) M. W. N, 995. 

(4) 62 Ind, Cas, 603; 18 L. W. 423; 40 M. L.J. 
105; (1921) M. W.N. lj 29 M, L, T, 167; 44.M, 
258, 


C. 29 
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0 


v16 
MUSIGADU €, MANEAM GOPALU REDDY, 


'. I do not think it necessary to go into the 
question whether the form of the sale was 
sueh as toaonvey the property, besause it is 
eontended before us that, in the sireum- 
stances, a title has been made out by adverse 
possession even if the sale faile. There ean 
be no doubt that a period of 12 years has 
elapsed between the present suit and the date 
of the oral arrangement made between the 
parties, whish is relied on asa sale, It is, 
therefore, sontented that, even if this sontrast 
for sale did not operate to convey title, it did 
operate to affest the nature of possession so 
as to provide a starting point for limitation. 

It seems to me that we have to atart with 
the ruling of the Privy Couneil in Khiarajmal 
v. Daim (1) to aseertain the effest of transac- 
tions not amounting to sales on possession. 
In that ease, the properby had been mortgaged 
to oertain persons and the interest of the 
plaintiff, the mortgagor, had been sold in 
exesution of a deeree purshased by the 
mortgagees. The Privy Council held that, 
in the eireumstances, the sale was not binding 
on the mortgagor and that, therefore, the 
mortgagor’s interest did not pass. The de- 
fendants there relied on certain evidenee of 
aequiessenee by the mortgagors in the 
sharaster of the possession of the mortgagees, 
subsequent to this deoree and sale, as showing 
that they were in possession a8 owners. 

Their Lordships dealing with the. evidense 
say as follows:— Their Lordships are satis- 
fied that the possession has been that of the 
mortgsgees throughout, and the question at 
issue is exolusively one between mortgagor 
and mortgagee. As between them neither 
exelusive possession by the mortgagee for 
any length of time short of the statutory 
period of 60 years, nor any asauiessenee 
by the mortgagor not amounting to a 
release of the equity of redemption 
will be a bar or defense toa snit for 
redemption if the parties are otherwise 
entitled to redeem.” It is elear that what 
their Lordships exelude is mere acquiescence 
“and what they require is something amount- 
ing to 8 release of ihe equity of redemption, 
T. 0, 8 mortgagor’s interest. . This desision 
.i8 binding on this Court, and we hava to see 
to what extent the eases whieh have been 
quoted follow it or vary from or are inson- 
‘pigtent with it, An important case on which 
-the appellant relies is Artyapuiaira v, 
Muthukumarasawmy (2). In that.iease, there 
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was an oral arrangement found by whieh the 
mortgagor purported to sell to the mortgagee, 
and the Benesh held that that was not suffi- 
sient to vest the title. But the reasoning of 
Sadasiva Aiyar, J., is on the assumption that 
there had not Bada anything AS high 88 A 
sontrast. He says thus at page 431*:— The 
sale of 1293 being invalid and ineffeetive to 
sonvey to him the ownership in the: equity 
of redemption,.....he sannot by merely 
asserting possession as owner under the 
invalid sale eonvert his possession as mort: 
gagee into possession as owner, even granting 
that the mortgagee knew and aequiessed in 
his assertion.” The learned Judge relies on 
the desision of the Privy Counail for this 
proposition. I think it is an exact reprodustion 
of what was intended to be laid down by the 
Privy Counsil. The fast that the learned 
Judges decided that the transactions in that 
ease did not alter the nature of the possession 


. must, of course, be read subjeot to the propo- 


sition laid down by Sadasiva Aiyar, J. The 
ease which makes the distinetion between 
acquiessense and something more is Usnman 
Khan v. Nagalla Dasanna (3),a judgment of 
that same learned Judge sitting with Sundara 
Aiyar, J. That wasa oase where a simple 


_mortgagee had taken possession of the pre- 


mises. By a subsequent oral agreement not 
amounting fo & deed of transfer, it was 
arranged that he should from that date hold 
_the property as owner At page 547*, the 
learned Judges say thus:— It is, no doubt, 
„true that the third defendant was entitled to 
"take possession under Exhibit A, the (mort- 
gage), and we shall assume that possession so 
“taken would be held by him as mortgagee. 
But assuming all this, what was there to 
prevent both the mortgagor and the mort. 
gagee from agreeing that the mortgagee 
should from a eertain date hold possession 
as owner P Such an agreement may not be 
valid to sonfer immediate title- on the mort- 
gageo, but, as far as we are aware, there is 
no principle of law whieh prevents both 
parties from agreeing what the sharaeter of 
the possession fo be held by the mortgagee 
‘should be from a certain date. 16 
is quite true that a mortgagee eannot, by a 
‘mere assertion of his own or by any unilster- 
al ast of his, eonvert bis possession as mort. 
gagee into possession as absolute owner..,... 
‘That has been iad !^wn in n several $3593... .., 
*Pages of Bf a, put] 
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But they have no bearing on tbe qnestton 
of the effest of tha agreement between both 
p»rties that the mortgages should hold pos- 
session as owner and not as mortgeges;” and 
then atthe and of their judgment their Lord: 
ships say: " We are cf opinion that both par- 
ties were entitled to agree in what sharaster 
the third defendant should hold possession, 
and that: the plaintif who purehased the 
equity of redempticn from the first defendant 
oannot now claim to redeem on the footing 
that the third defendant's possession has 
throughout been as mortgagee,’ This desi- 
Bion- has been followed in Letters Patent 
Appeal No 207 of 1915 and in Karnam 
Kandasami Pilloy v. Chinnappa (4), and it 
sesms to me that the doetrine laid down 
here does bring the ease within the language 
of the requirements laid down by the Privy 
Counsil. The Board say that nequiessenee is 
not sufisient,  Asquiessense is aelearly not 
an agreement, bnt agreement ssrries the 
matter a stage further. I sannot for myself 
see that an agreement between two parties 
does not some within the meaning af the 
words " something in the nature of a release" 
The Board sannct haye meant that a formal 
and valid document of release was nesessary, 
beoause if anush a doeument existed it would 
bave done more than alter the nature of the 
possession—it would have eonferred title at 
onse—nor do they suggest that some ast must 
be done on the land. If the view I take is 
& sorrest interpretation of their Lordships’ 
judgment, the position is that whereas nei&her 
assertion by iteelf nor assertion with mere 
asquiessenee is euffisient to alter the nature of 
possession, an agreement between the parties 
is suffiaient. In this view the authorities sò far 
sonsidered are not in confliet, but our attention 
has been:drawn to an unreported oase, Appeal 
No. 40 of 1913. There the Bensh found 
that there was an oral agreement to sel! 
the property, but it was invalid for want 
of registration; and, relying on the languaga 
of the Privy Oounsil in Khtaraymal v. 
Daim (1), were of opinion that the sontract 
need not have the effeet of shanging the 
nature of the property. With deferense to 
the learned Judges, they have not sorreetly 
expressed the limitation of the language, the 
word they employ being “ acquiescence” and 
not “sontrast.’ In my opinion that sase ie 
wrongly deeided and should not be followed. 
In this view I do not think it nesessary to 
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socsider & further point, namely, whether 
thera was prosess of delivery whioh would 
aifeat the nature of the possession and whieh 
appears to baya baen the basis of the desision 
in Muthukaruppon v. Muthu Jamban (5), whieh 
turned on the sonstrnaticn of sestion 5! of the 
Transfer of Property Aet. 

I, therefore, hold that title has been acquired 
by adverse possession and as a result, the 
seaond appeal should ba dismiased with 
ooRta, 

K&ISHNAN, J.—As stated by my learned 
brother, this is a suit for redemption of a uau- 
frusfcary mortgage of the year 1878. That 
mortgage bas been found by the lower 
Court, though denied by tha defendant. He 
also raised tke plea that the mortgage was 
no longer subsisting as, in 1899, by an oral 
arrangement between the -mortgagor and 
the mortgages the property bad beau sald ont- 
right to him and that ever since he had been 
holding possession of the property as owner 
thereof, and not as mortgages and, therefore, 
there was nothing tc redeem. 

Two questions were raised before us in 
argument; firstly, that, whether this oral 
arrangement, soupled with whatis stated to 
be a delivery of possession of the property 
to the mortgagee, did pass the ownership of 
the property validly to the mortgagee, as tbe 
whole property is of the value of less than 
Rs. 100; and secondly, if it did not pass, whe- 
ther the possession of the defendant sinse 
the date of that oral arrangement has been 
adverse to the plaintiff so as to give him 
a title by presaription, as he has been so 
holding possession for more than 12 years 
before the date of suit. 

I shall fake up for consideration the sesond 
question first, whieh has been dealt with at 
considerable length by my learned brother; 
the question is whether a usnfruoetuary mort- 
gages to whom property has been alleged to 
have been sold withcuta registered instru- 
ment, the sale being invalid, san, by holding 
posaessionof the property for over 12 years from 
that date, aequire a title by presaription. 1t is 
urged for the appellant (plaintiff) that a mort- 
gagee oan never plead adverse possession 
againsttbe mortg gor unless in some manner 
the mortgage has bsen  extipguished, or 


(5) 25 Ind. Cas. 772; 88 M. 1168; 1 L. W. 754; 
> M. L. T. 344; (1914) M. W. N, 738; 27 M. L. J, 
9 LI 
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released, and that this has not happened in 
this sasa by the oral arrangement, Relianse, 
is plased by him upon the desision of the 
Privy Counsil in Khiarajmal v. Daim (1) and 
of this Court in Ariyaputhera v. Muthukumar- 
asami (2) and the unreported deeision in 
Appeal No. 40 of 1913 for his argument, that 
under such siroumstances the mortgagee’s pos- 
session must be referred to his right as mort. 
gagee and sannot be treated as the posses- 
sion of an owner adverse to that of the 
mortgagor. 

Now my learned brother has dealt with 
the Privy Council ease and has explained to 
what extent if is &pplisable to the present 
sake, That ease does not seem to extend 
beyond this; that a mortgagee eannot, by his 
own assertions of adverse holding, acquire a 
title by preseription, even if the mortgagor, 
knowing such an assertion, aequiessed in it 
unless such aequiessenee, in the language of 
the Privy Council, amounts in some way or 
other to a release of the mortgage right. That 
exactly ia what Mr. Justise Sadasiva Aiyar 
held in Artyaputhira v. Muthukumaraswamy (2) 
to be the effest of the Privy Coünsil judgment. 
It did not deal with the effeet of an agree. 
ment between the parties whieh is the point 
taken in Usuman Khan v. Nagalla Dasanna (3), 
to whish also my learned brother has made 
a detailed referense. Inthe ease in Usumun 
Khan v. Nagalla Dasanna (3) it was ruled 
that where a mortgagor and a mortgages 
same to an agreement that the mortgages 
should hold possession of the property from 
and after the date of the agreement as owner 
of the -propertye sueh an agreement was a 
valid agreement and the eharacter of the 
mortgagee’ 8 possession would thereafter be 
that of an owner and not that of a mortgagee 
and sush a possession sontinued for over 12 
years would give him a title by preseription 
even if he obtained no title by transfer. This 
latter ease has been followed by a Banah of 
three Judges in Letters Patent Appeal No. 
207 of 1915, whieh is, of sourse, binding on 
us here, and it has also reaently been follow. 
ed in Karnam Kandaswamz Pillay v. Ohtn- 
nappa (4). In esah of these oases, the ques.. 
tion whish we have to decide has been 


answered i in the affirmative, namely, that an. 


arrangement with the mortgagor by whieh 
the mortgagor had attempted to sell the 
property to the mortgagee and had agreed that 
the mortgagee should hold possession of the 
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property as owner thereafter, ahanges the 
sharacter of the possession and enables the 
mortgages to rely upon that possession for 
obtaining a title by preseription under Artiele 
144 of the Limitation Aet. 

The setual desision in the ease in Ariya» 
puthira v. Muthakumuraswamy (2) asoma 
to be somewhat against the view, but on 
looking into the reasoning of the learned 
Judges they did not seam to have resognised 
this distinetion between an agreement and a 
mere unilateral ast on the part of the mort- 
gagee in desiding his possession to be not 
adverss. That being so, I am not prepared, 
on the authority of that ease, to differ from 
my learned brother on the question before us 
and I agree that we must hold, following 
the .sases that I have mentioned above, that 
the defendant in this sase has obtained 
title by adverse possession. 

The unreported ease in Appeal No. 40 of 
1913 is, no donbt, also against this view, and 
I was inslined, at one stage, to have the ques- 
tion-settled by a Fall Bench. But in 
view- of the Letters Patent Appeal whieh waa 
desided by a Bensh of thres Judges of this 
Conrt, I think it unnesessary to do so, as 
we are bound to follow that ruling in pre- 
ference to the other desision. 

Holding then, in agreement with my 
learned brother, that this appeal must be 
dismissed on the finding that the plaintiff's 
titlé has been lost by adverse possession of 
the- defendant, the other question in this 
appeal, 122, whether there was a proper and 


. valid transfer by delivery of possession of the 


property, does not arise for desision. I will, 
therefore, express no opinion on that matter, 
as it is a question of sonsiderable diffiaulty to 
deside. 

1 agree that the seeond appeal should be 
dismissed with sosts. 


M, 0. P. 
Appeal dismissed. 
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PATNA HIGH COURT. 
SROOND Olvin APPrAL No, 462 or 1920, 
July 23, 1:921. 
Present :—Mr. Jwala Prasad, Aeting Chief 
Justice, and Mr. Justise Ross. 
Babu SUKHRAJ RAI—PiAITIFF— 
APPELLANT 
: versus 
GANGA DAYAL SINGH AND OT4ERS— 
EIPEFEMDANTS - RESPONDENTS, 
Landlord and tenani-—Permament deterioration of 
land—Rent suit—Abatement of vent, whether can be 
claimed in rent suit—Separate suit for abatement of 
vent, whether necessary—Pleadings, 


Ina suit for rent the tenant is entitled to plead 
and claim abatement of rent on the ground of 
permanent deterioration of the soil of his tenancy, 
It is not necessary that he should institute a 
separate suit for claiming such abatement. fp. 220, 
col. 2. 

Afsurcodeen v. Shoroosheebala Dabee, Marah. 
558; 2 Hay 664, Rajendra Kumar Roy v. Maharaja 
Manindra Chandra Nandy, 34 Ind. Cas. 464; 24 0, 
L. J, 162, Maharajah Dheraj Mahtab Chand Bahadoor 
v. Ohittro Ocomaree Bibee, 16 W. R. 201, Gouri 
. Pattra v. H, R, Retly, 20 0. 579; 10 Ind. Dec. (x s.) 
892, Gour Kishore Chunder v. Bonomalee Chowdhry, 
22 W. R, 117, referred to. 

Obtter.—The right to claim abatement of rent 
inthe circumstances mentioned in section :8 of 
the Bengal Tenancy Aot is not confined only to 
occupancy tenants, who are expressly referred to 
in that section, but exists in all tenants irrespective 
of their status. [p. 220, col. 1.] 

Sheik Enayutoollah v. Sheik Elaheebuksh, W.R, 
1864, Act X Rul, 42 and Afsuroodeen v. Shorooshee- 
bala  Dabee, Marsh. 558 2 Hay 664, relied 
upon, — 
~  Appeai from a desision of the District 
Judge, Purneah, dated the 21st February 1220. 

Messrs, Kenut and H, L, Nandkeolgar, 
. for the Appellants. l l 

Mr, R, G. S. Prasad, for the Respondents. 


JUDGMENT. 

JWALA' PrasaD, A. C, J.— This appeal 
arises out of a suit to resover rent for the 
years 1321 to 1824. The Courts below dis- 
allowed the plaintiff's slaim for' tbe years 
1322 to 1324, on the ground that the land 

` was under water and not fit for eultivation. 

The plaintiff has, therefore, some to this 
Court in sesond appeal and sontends that 
he is entitled to rent for the year 1324 
upon the finding of the Court below, 
That finding. is that the land was 
washed away in the years 1322 and 1323 
and re appeared in 1324, Mr. Manuk sontends 
that as the land ra-appoared in 1824, his 
slient was entitled to rent for that year inas- 
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mush as there was no diminution in the nren 
of the holding under sestion 52 (1) (b) of the 
Bengal Tenaney Ast, under whieh alone the 
defendant is entitled to raise a plea of nbate- 
ment in a suit for rent, He  eoneedes, 
however, that suob a question might be raig. 
ed by the tenant in a suit properly instituted 
by him under sestion 38 of the Bengal 
Tenaney Aet. He refers to section 18 of Aet 
X of 18 9 for the purpose of his ‘eontention 
that although it was permissible under the 
old law for a tenant to raise the plea of his 
non-liability on the ground of & permanent 
deterioration of the land, it is not so under the 
present law. That gestion runs as follows:—— 


"Every ryct having a right of oseupane 
shall be entitled to elaim an abatement of the 
rent previously paid by him, if the area of the 
land has been diminished by diluvion or 
otherwise, or if the value of the produee or 
the produetive powers of the land have been 
deeressed by any aruse beyond the power of 
the ryot, or if the quantity of land held by the 
ryot haa been proved by measurement to be 


less than the quantity for whieh rent has been 


previously paid by him.” 


The provisions of that sestion have been 
aplit up into two porticns in the present Rent 


‘Law of 1885, vis, sections 38 and 52 (1) (b). 


Seotion 38 (1) says that an oeeupaney raiyat 
hcldirg at a money rent may institute a suit 


. for. the reduction of his rent on the grounds 
‘pet forth in that section, one of the grounds 


being that the scil of the holdidg has without 
the fault of the raiyat. besome permanently 
deteriorated by a depctit of sand or other 
Bpeeifie eause, sudden or gradual, Sestion 52 


' (4) (b) says that a tenant shall be entitled to 


a reduetion of rent in respeet of any defi. 
eieney proved by measurement to exist in 
the area of his tenure or holding ag 
sompared with the area for whieh rent 
has been previously paid by him. Mr, 
Manuk sontends that in ease of the 
submersion of land under water the tenant ig 
entitled in a suit for rent to take the plea 
under seetion 52 (1) (b) that his rent should 
be abated on aecount of the defieieney of the 


“Aren originally held by him, but he says that 


when the land is noi under water bnt; as in 
the present ease, has re-appeared and is 
sand and other deposits 
rendering it unfit for sultivation, such a plea 
of the tenant is not ayailable under seetion 52 
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(4) (b) bnt san only be entertained in a suit 
brought under sestion 38. 

The argument seems to me to be fallasious. 
A tenant is entitled to institute a suit 
whether his sase comes under sestion 52 or 
under section 38. Whatever be the reason 
for splitting up the provisions of sestion 18 
of the old Aet into two seotions in the present 
Jaw, it is obvious that the arrangement in the 
present law has been most convenient, 
Seotion 52 -deals with the alteration of rent 
on alteration of area and it entitles both the 
landlord and the tenant to apply under that 
gestion for the alteration of the rent, the 
Jandlord on aeeount of an inerease in the 
area and the tenant on aesount of a decrease 
in the same, Seetion 38, to my mind, was not 
get apart in the present law to, in any way, 
take away the right that the tenant possessed 
under the oldlaw. That sestion only enables 
the tenant to institute a suit for the redustion 
of his rent on the ground of permanent 
deterioration, ote., but does not go far enough 
to say that the tenant shall not be entitled 
to elaim a reduction of rent on the ground cf 
permanent deterioration otherwise than by a 
suit. Sestion 18 of tbe old law also did 
not in any way affeet the right of the tenant 
to claim abatement of rent on the grounds 
mentioned therein. Both the present and 
-the old law seem to resognise the undoubted 
right of a tenant to alaim abatement of rent 
when he is prevented from using the land 
from sauses beyond his.sontrol Seation 28 
refers only‘to oeoupaney tenants, but the 
right to olaim abatement in the eirsumstanoes 
mentioned in that section exists in all tenants 
jrrespeative of their status. The ease of 
Sheik Hnayutoollah v. Sheik Elaheebuksh (') 
recognised this prineiple and also held that 
the right is based upon natural justise and 
equity, a right -whish was enunciated under 
the rule laid down in Bason's Abridgment, 
. 7th Edition, Volume VII, at page 63 under 
- the title "Rent," quoted in the deeision of Sir 
. Barnes Peasosk, O. J. Itis well to quote in 
 edienso bere that rnle:— 

"In this plase we are to consider whether 
. the tenant shall pay the whole rent, though 
_part of the thing demised be lost, and of no 
‘profit to him, or thorgh the use of the whole 
be for some time intereepted, or taken away 
without his default; and here it seems 


ac (1) W.B, 1864 Act X Bul, 42 
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extremely reasonable, that, if the use of the 
thing be entirely lost or taken away from 
the tenant, the rent onght to be abated or 
apportioned, besause the title to the rent. is 
founded upon thia presumption, that the 
tenant enjoys the thing during the santraet; 
and, therefore, if part of the land be 
surrounded or sovered with the sea, this 
being the ast of God, the tenant shall not 
suffer by it, besause the tenant, without his 
defanlt, wants.the enjoyment of part of the 
thing, whish was the consideration of paying 
the rent, nor has the lesse8 reason to 
complain, because, if the land had.been in 
his own hands, he-must have lost the-benefit of 
80 mush.as the sea has covered," 

This.view was also expressed by. Sir Barnes 


Peasosk, O. .J., in the earlier ease of Afsurco- 


deen v. Shorooshesbala. Dabee (2). There that 
learned Judge says: "fa man stipulates to 


-pay rent, itis elear that he engages to pay it 
-as compensation for. the use of the land rented; 
. and, independently of gestion 18, Aof- X of 


1859, we are of opinion . that, aesording to 


‘the ordinary rules of law, if a falukdar agrees 


to. pay.a oertain amount of rent, .the tenant 


“of if is exempt from the payment of the 


whole rent if the whole of the land be washed 
away, or of a portion. of the rent if a portion 
only be washed away.  Aesording to English 
law, & tenant is entitled to abatement in 
porportion to the quantity of land washed 
away, and he is entitled to that abatement 
in a salib brought by the landlord for arrears 
of rent." 


This observation is a direet reply to the 
sontention of Mr. Manuk, The plea, | therefore, 
ean be taken ina suit. for resovery of rent 
and itis not essentially nesessary that the 
tenant should himself institute a suit for 
the abatement of his rent. The aforesaid 
view finds support in the oase of Rajendra 
Kumar Roy v. Maharaja Manindra Ohandra 
Nandy (3). Referenae may also,be made to 
the sasas of Mahkara;ah Dhera; Maktab Ohand 
Bahadoor v. Ohittro Ooomaree Bibee (4) and 
Gourt Pattra v, H. R. Reily (5). 

Mr, Manuk then sontended that a plea of 
this kind should not be allowed to ba raised 
in a simple suit for arreara of rent, As-to 


(2) Marsh. 558; 2 Hay 664. 

(8) 34 Ind. Cas, 404; 2h C. L. de 162, 
(4) 16 W. R. 201, 

45) 20-0, 679; 10 Ind. Dec. (N: s.) 392. 
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this kind of plea Sir Romesh Obhunder 
Mitter “in the oase of Gour Kishore Ohunder 
V: Bonomalee Chowdhry (6) observed :—"i do 
not think this sontention is valid. “A plea 
of abatement san be adjudiented upon in a 
Sait for arrears of rert with as mush 
facility as in a suit for abatement of rent." 
I, therefore, overrule this sontention of Mr. 
Manuk’s that it was not open to the defendant 
to take the plea of abatement in the present 
588E8 so far as the rent for 1324 is ccnoerned, 
the finding of the Court below being that 
in that year the land ‘‘was totally unfit for 
cultivation.” The appellant is noi entitled, 
therefore, to the rent for the year 1324 


also. The appeal is sonsequently dismissed 
with eosts, 


Ross, J.—I agree, 
Apre :l dismissed, 


(6) 22 W, R, 117. 


ALLAHABAD HIGH COURT, 
LETTERS Parent ÁpPzaL No, 116 or 1919, 

i Maroh 18, 1921, 
< Present : — Sir Grimwood Mears, Kr., Chief 

Jurtiee, and Mr. Justise Waleh. Í 

GOVIND UPADHYA AND OTHERS— 
DEFENDANTS —APPELLANTS 
VETSUS 
Musammat LAKHRANI—PLAINTI Pr — 


RESI ONDENT. 
Appeal, second—Finding of fact, interference with 
Letters Patent Appeal, 


The only questions which can be considered in 
second appeal are whether, having regard to 
established principles, the Judge of the Appellate 
Court has rightly directed himself, and whether 
there is evjdence to support the finding of faot 
at which he has arrived [p 221, col. 2.) 

Where in second appeal a Judge of the High 
Court ‘accepts a fact as found by the lower Appel- 
late Court, viz, that a gift was made by a Hindu 
widow forthe benefit of the soul of her deceased 
husband, by which he holds himself to be bound, 
and then holds that no special benefit wag expected 
to acorue to the deceased husband's soul, this 
finding is inconsistent with the finding of the lower 
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Appellate Court, and the High Court, ina Letters 
Patent Appeal against that finding, has no alter. 
native but to interfere. [p. 722, col 1,] 


Letters Patent appeal against a judg- 
ment of Mr. Justice Stuart, dated the 15th of 
July 1919, in Seeond Appeal No. 1429 of 
1917. 

Dr: S. M. Sulaiman, for the Appellants, 

Mr. P. D; Tendon, for the Respondent, 

JUDGMENT.—This appeal must be allowed. 
As we are differing from the learned Judge of 
this Court who delivered a very full judg- 
ment, we will just state our reasons, In our 
view this question is really a question of 
facet. The only questions which in seeond 
appeal the High Court oan aonsider are 
whether baying regard fto the established 
principles the learned Judge of the lower 


` Appellate Court has rightly direeted himself, 


and whether there is evidenee 1o support 
the finding of fast at whieh he has arrived. 
The prinoiples of Jaw applicable to this ease 
are very clearly laid down in a ease heard 
before Mr. Justice Mookerji in Khub Lal 
Singh v. Acodhya Misser (1), where he has 
pointed out that this being a question purely 
of Hindu Law, sare should be taken in 
eoming toa deoision to prevent English 
Judges being warped by impressicna made 
upon their mindsin sonseqnence of the nature 
of English deeisions to whish they are ae. 
sustomed. We entirely agree with that 
observation, and we would point out that it 
is not the function of the Court in considering 
whether a gift of this kind by a Hindu widow 
out of her husband's estate is a valid trust, but 
what werethe real purposes for whiah she 
made the gift. So stated, it follows as a mat- 
ter of sourse that the questicn aan be one 
of fast and one of fast only. The learned 
Judge of this Court has assepted the faot an 
found by the lower Appellate Court, namely, 
that the gift was made by the widow fcr the 
benefit of the soul of her deceased husband, 
He has, for reasons given, questioned the 
soundness of that finding of fast: but he hes 
stated that he is bound by it. If his judg- 
ment had stopped there. we should have 
entirely agreed with him. It eannot be 
said that there was no evidence to support 
the finding by the lower Appellate Court, 
Indeed thera was direct evidence by wit. 
nesses, and there was the indireat avidenge of 
the natural duty and inolingtion of a piony 

(1) 81 Ind. Cas. 433. 43 C. 574; 22 C. L. J. 
845, — TAN toto ceres : 
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widow, and the faet that Gaya is a spesial 
plase of pilgrimage for the benefit of the 
souls of deeeased’ persons and also, thirdly, 
the example set by her husband’s inslination 
to make a similar gift whioh was defeated 
by his death and whish, it would appear from 
the evidenee, it was the intention of the widow 
to somplete. The learned Judge has, however, 
gone on to say that, granted that the widow 
was under the impression thab she was 
thereby sonferring spiritual benefit on her 
deseased husband, are the eireumstanses suah 
that the gift san be upheld. He seems to 
have held as a matter of law that unless 
there is some proof that the dones is expeoted 
to sonfer benefit upon the dessased’s soul, 
the eonditions of .a valid gift eannot ba 
established, and he has held that no epiritual 
benefit was expested to assrue to the deseas- 
ed husband's soul, This last finding is really 
insonsistent with’ the: finding of the lower 
Appellate Court by which he had rightly held 
himself to be bound. We have no alterna- 


tive, the matter having been eonalusively' 


determined by a finding of fast with whish 
we have no right to interfere, bul to allow 
the appeal, l ; 

We assordingly allow the appeal, set aside 
the desree of the learned Judge of this Court 
and restore that of the lower Appellate Court 
with eosts of both hearings in this Court, 


Appeal allowed, 


LAHORE HIGH COURT. 
MiscgLLANEOUS Civin Patition No, 202 
or 1921. 

July 15, 1921. 

Present :—Sir Shadi Lal, Kr., Chief Justiee, 
and Mr, Justice Moti Sagar. 
SAGAR OHAND—Dzr£NDANT-— 
PETITIONER 

versus 
DEWAT RAM— PLAINTIFF — 
RESPONDEAT, 
Civil] Procedure Code (Act V of 1908), s. 110— 
Refusal of Court to allow time to make up deficit Court. 
fee—Substantial questton of law. 


Ib ia entirely discretionary with Qourt to grant y, P, Land Revenue Áct.(IIljiof 1901), 
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or refuse time for making up a deficiency in Courts 
fee, and the question whether the Court should 
have exercised its discretionary power under given 
ciroumstances cannot be treated as a substantial 
question of law. 

Petition under Order XLV, rule 2, Civil 
Proesdure Code, for grant of a sertifisate 
to leave to appeal to His Majesty in Oounsil, 

Mr. Raj Krtehan, for the Petitioner. 

Messrs. Bent Parshad Khosla and Shamatr 
Chand, for the Respondent, 


ORDER.—This is an applisation for leave 
to appeal to His Majesty in OCouneil and 
the question for eonsideration is whether the 
ease fulfila the requirements of sestion 110, 
Civil Prossdure Code, Now the deeree 
appealed from affirms the desiston of the 
Trial Court, and it is nesessary for the 


‘applisant to show that the appeal to His 


Majesty in Counseil involves some substantial 
question of law. 

Mr. Raj Krishan for the applisant sontends 
that the Division Bansh dismissed the appeal 
preferred by his elient withont giving him 
time to make up the defieieney in the Court- 
fee; and that the question that the Court 
should in the sirseumstanees have granted 
time for paying the defisient Oourt-fee is a 
substantial question of law. We are unable 
to aseede to this eontention. We sonsider 
that it is entirely in the diseretion of the 
Court to grant or to refuse time, and that the 
question whether the Oourt should have 
exereised its diseretionary power eannot be 
treated as a substantial question of law, 

We assordingly dismiss the applisation 
with eosts. : 


Application dismissed, 


Sadoc EN iie 


ALLAHABAD HIGH COURT, 
Secoup Orvin Arrear No. 819 or 1918, 
April 11, 1921, 

Present :— Mr. Justise Ryves and 
Mr. Justise Gokul Prasad. 
OHAND BEHARI LAL AND OTHERS 
—PLAINTIFFS— ÀPPELLANTS 
VETSUS 
NANNUA AND OTHERS —DgFZNDANTS—. 


RESPONDENTS. 
8 O00- . 
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Cess—Payment in kind by occupancy tenant over and 

above rent—Payment not recorded by Settlement Record- 


ing Officer—Suit to recover money value of such pay- 
ment, whether maintainable. 


According to a custom recorded in the wajib-ul-arz 
of a village the ocoupancy tenants had to make 
& payment to the Zemindars over and above their 
rent, of a head-load of bhusa and a bundle of 
fodder every year. In &suitby the Zemindars to 
recover the money value of such payments it was 
found that no record had been made thereof by the 
Recording Officer at the last Settlement : 

Held, that the suit was not maintainable, as 
these payments in kind were a cess within the 
meaning of section 56 ofthe U.P. Land Revenue 
Act, and, therefore, could not be recovered in a 
Civil or a Revenue Court. 


Sesond appeal from a deeree of the 
Sesond Addititional Judge, Aligarh, dated 
the 23rd April 1918, 

Messrs. Guleart Lal and Panna Lal, for the 
Appellanta, 

Mr. Baldeo Rum Dave, for the Respondents. 

JUDGMENT.— The facts out of whioh 
this appeal arises as follows:—The plaintiffs 
are the Zemindars of the village and brought 
this suit against eertain ocoupansy tenants 
to resover annas ten, whieh they say was 
the money value of a payment whieh the 
tenants had to make over and above their 
rent, namely, a head load of bhusa and a 
bundle of fodder eash year, aecording toa 
eustom resorded in the wajêb-ul ara of 1871. 
The suit was resisted on various grounds, 
among others that no sueh eustom existed, 
The learned Munsif deereed the suit. On 
appeal the Sesond Additional Judge allowed 
the appeal He held that^ these paymenta 
in kind were a ee88 within the meaning 
of sestion 56 of the Land .Hevenue Aat 
(Losal Ast III of 1901) and that as 
they had not been reeorded by the He- 
eording Offiser at the last Settlement, they 
sould not under the terms of that seetion 
be resovered in a Civil or Revenue Court, 
He, therefore, allowed the appeal and dis. 
missed the suit. 

The plaintiffs eome here in seeond appeal 
and they argue that this payment is not a 
soas within the meaning of tbe Land Reyenne 
Aet but something payable to the Zemindars 
under a eustom sueh as might be ineluded 
in the term " Rasum Zamsadari.” The suit 
was brought in the Court of the Munsif, 
It is, therefore, olear that the plaintiffa did 
not treat it as rent. They rely on the 
Fall Boneh ruling of Muhammad Fatyag AU 


INDIAN CASES. 


223 


Khan v. Behari (1). That oase, however, does 
nob apply here, besause that. was a suit to 
recover & ground rent ''Pazjo?!" not from 
the oultivators but from Banias who oseupied 
shops in the abad? and that olearly was 
not a cess, The Full Beneh oase of Rangi 
Lal v. Jassa (2) bas no applieation be- 
eausa there the suit was brought in a 
Revenue Court for rent on the express 
eonbraot sontained in the kabuligat, The 
ease of Sisram v. Asghar Ali (3) seems 
to us to apply, but apart from the  oase- 
law it seems that the seotion is quite olear, 
We sent for the wojib.ular of the last 
settlement of 1901 and we find in it no 
entry sanetioning this, We, therefore, hold ° 
that the Additional Judge was right and 
we dismies this appeal with costs. 


Appeal dismissed, 


(1) 45 Ind. Cas. 329; 40 A. 66; 16 A, L. J, 873(F. B.). 
(2) 35 Ind, Cas. 208; 38 A, 286; 14 A. L.J. 393, 
(8) 16 Ind. Cas, 422; 35 A, 19; 10 A, L. J, 416, 





PATNA HIGH COURT. 
SECOND Civi. ApPsArLs Nos, 519 and 528 
or 1920, 
August 3, 1921, 
Present:—Mr, Jwala Prasad, Aeting Chief 
' Justice, and Mr. Justice Das. 
In S, A. No. 519 op 1920 
DEBI SARAN SAHAI~—Derenpanr No, 1 
— APPELLANT 
ING. A. No. 528 or 1920 
BHIRGUNATH SAHAI AND OTHERS— 
DxrENDANTS— ÁPPELLANTS 
térsus 
BANKEY BEHARI LAL aas RAJA LAL 
AND OTHERS—P LAINTIFFA— 


RESPONDENTS IN BOTH. 

Hindu Law—dJdoint famsly—Purchase of goods by one 
member of joint famtly—Liability of all memberg— 
Difference between taking of loan and purchase of goods 
—Benefit of family—Creditor’s duty—Burden of proof, 


If a transa otion is for the benefit of a joint 
family, it is immaterial whether the member of 
the joint family who has entered into the trans. 
action is or is nob the karta of the joint family, 
but in order to be binding on the other membera 
it must be established that the transaction 
ae P the benefit of the joint family, [p. 225, 
col, 1. 
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* Tn principle there is no difference between the case 
of a loan and the case of a purchase of goods. In 
either case it must be established by the creditor 
either that the transaction was for the benefit of 
the joint family or that he made an honest enquiry 
into the matter and was satisfied that the trans- 
PS was for the benefit of the joint family. [ p. 226, 
col. J. 

Mandil. Das v. Megh Narain Dubey, 84 Ind, Cas. 
7742; 1 P. L. J, 89; 3 P. L. W. 46, referred to. 

Arpaal from a desision of the Additional 
Distrie$ Judge, Shahabad, dated the 19th 
Marah 1920, reversing a deeision of the Sub. 
‘ordinate Judge, First Court, Arrab, dated the 


‘0th February 1919. 
Messrs. P. Dayal and J. Kishore, for the 


‘Appellant, 
Messre, L N, Singh, EK. Sahat and 
‘Shiveswar Dayal, for the Respondents, 
JUDGMENT, 


Das, J.—The plaintiffs, who are the re- 
spondents in this Court, are dealers in sloth and 
‘havea sloth shop at Arrah and the suit out of 
whioh this appeal arises was instituted by them 
for the recovery of Rs. 3,152.5-6 with fur- 
ther interest.. The sase, as made by them in 
the plaint, is that the defendants sonstitute 
a joint Mitakshara family and that Munshi 
Darga Prasad, who at one time was the head 
of the family, used to deal with the plaintiff's 
shop and, pay the prises regularly. After 
the:death. of Durga Prasad, Harihar Prasad, 
one of the sons of Durga Prasad, opened an 
assount in his name but for the benefit of 
the joint family, and it was in respeot'of 
the transaetions of Harihar Prasad that*thia 
suit has béen ingtituted. The plaintiff says 
that there was an adjustment of acsount on 
the 27th Falgun 1321, when the defendant 
No; 1 Debi Saran and defendant No. 5 Hari- 
har Prasad signed the adjusted assoant in 
asknowledgment of their liability to the 
plaintiff, Thereafter there was another adjust- 
menton the }2th Kartio 1322, whieh was 
signed not by. the defendant No, 1 but by 
defendant No. 5. The plaintiff's oase is that 

- all. thedefendants are-liable, becauae the family 
-is joint and the purchase of sloth was for ne 
"benefit of the joint family. 

The Court of first instanes came to the 
sonslusion that the defendants other than 
defendant No. 1. were -members of -a joint 
family- ard that they would be liable upon 
‘the, transactions of Harihar Prasad, if the 
suit ageing} them was within time. Dealing 
with the question of limitation he found 
that all the items wora barred agsinet the 


INDIAN CASES. 


` family. I 


v. Megh Narain. Dubey (1), 
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joint family except an item- of Rs, 98.2:6, 
As regards defendant No. 1 he same to the 
conclusion that he was not & member of the 
joint family and that the allegation of the 
plaintiff that he had signed. the adjusted 
account was unirue and. that accordingly 
defendant No. 1 was not at all lable. ‘He 
thought, however, that defendant No, 5 waa 
clearly liable and the plaintiffs were entitled 
to a deeree as against defendant..No. 5 for 


“the sum of Rs, 2,353-6-3 with further inter- 


est up to the date of suit and that. the 
defendants other than deferdant No. 1 were 
jointly liable with defendant No 5 to the 
pleintiffa for the sum of Es. 98.2 6, 

The lower Appellate Court same to the 
eonelusion that as the family was joint, all 
the defendants were equally liabla to the 
plaintiffs and:that defendant No. 1 was alsa 
liable not asa member ofthe joint family, 
but on the aeknowledgment of liability. as 
evidenced by the adjusted acsovnt; in other 
words, he differed from the Court of frat 
instanse as to the liability of the dzfendant 
No. 1 and also as regards the. liability of the 
defendants other than.defendant No. 5. In 
the result he passed a deeree as against al] 
the defendants for the sum of Rs, 2,847.6.3. . 
^. We niust-in this Court aeaept the finding 
of the lower Appellate Court that the family 
is joint, lt follows from this finding that 
all the. defendants would be liable, if it is 
established that the transactions of defend. 
ant No. 5 were for the benefit of the joint 
shall eonsider the sase of 
defendant No. ‘1 separately. Now on 
the question of benefit the learned Judge's 
finding is as follows: "Purehases were made 
obviously for the use of the members of the 
joint family and it, therefore, follows that 
all of them are benefited by the transastions, 


In sush a ease I think that all the members 
of this bransh of the family are liable. for 


the olaim. It ia submitted on behalf of defend. 
ant No. 6 that the plaintiffs were bound 
to satisfy themselves that the advanes was 
required by the manager for a valid family 
negessity and it was not enough merely to 


‘ahow that the. manager stated that it was 


required for certain spesifed purposes, and 
reliange is plased on the oasa, of Mandil Das 
Suffiea it to 


(1).84 Ind. Cas, 742; 15P, Li 32-89; 8. P; J, 
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say that that oase referred to a loan, 
but in the present oase sloths were purehas. 
ed for the use of the members of the joint 
family. I am, therefore, of opinion that in 
Bueh a ease all the members of the joint family 
are liable.” In my opinion the finding of the 
learned Distriet Judge does not amount 
to a finding that the aloth was purehased 
for the use of the joint family. His 
finding, in my opinion, amounts to a find. 
ing that as the sloth was porshased by 
Harihar Prasad, it must be assumed that it 
‘waa purshased for and on behalf of the 
joint family. On- no other hy pothesis ean 
the use of the word “obviously” be explained. 
His view appears to be that if it is establish. 
ed that Haribar went to the plaintiffs! shop 
and purchased the eloth, it must follow that 
the sloth was purehased for and on behalf 
of the joint family of whish Harihar was a 
member, Now I quite agree with the son- 
tention whioh has been put forward in this 
Court that if the transastion was for the 
benefit of the joint family, it is immaterial 
to sonsider whether the person who entered 
into the transaction was or was uot the karta 
of the joint family; but I think it must be 
established that the transastion was for the 
benefit of the joint family, I do not regard 
the finding of the learned Distriet Judge as 
a finding that the aloth was in faot purehas- 
ed for and on behalf of the joint family, 
Again the distinetion made by the learned 
Distriet Judge between. the sase whioh 
was sited before him and the present 
.ease to my mind does not hold There is, in 
“my opinion, no differenee at all between the 
oase of a loan and the sase of tha purahase of 
goods, In either ease it must be established 
"by. the creditor either that the transaction was 
for the benefit of the joint family or that he 
made. an honest enquiry into the. matter and 
"was satisfied that the transaction was for 
"the benefit of the joint family. The learned 
Judge does not seem to resognise that the 
law is exactly the same when a person 
walks into a shop and buys articles of 
general use as when he goes to a money- 
. Jender's place of business and borrows money. 
. There is no difference in prineiplé and we 
have been referred to no.cases that resognise 
any difference, In.my opinion, therefore, the 
finding of the learned Judge: eannot be- sus. 
tained.. The result is that so far as the mem- 
bers of the joint family other than Harihar 
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ara sonserned the deeree of the learned 
Distrie&£ Judge must be set aside, 

I now some to the question whether Debi 
Saran, defendant No.1, is liable, I do not 
uuderstood the learned Additional Distriet 
dadgetodissent from the view of the learned 
Munsif that Debi Saran was not a member of 
the joint family, but he obviously differs from 
the view of the learned Munsif that the 
signature purporting to be the signature of 
Dəbi Saran on the assount of the 27th 
Falgan 1321 was not the signature of Debi 
Saran. Butsinee the suit is not based upon 
the asknowledgment of the 27th Falgun 
1321, I do not see how that asknowledgment 
sean possibly benefit the plaintiffs, As ea 
matter of fast the liability of defendant 
No. 1, had the suit been brought upon the 
acknowledgment of the 27th Falgun 1321, 
wonld have been established not on the 
ground that he had reseived any personal son- 
sideration for the eredit whieh the plaintiffs 
had allowed to Harihar but on the ground 
that he had made himself liable asa surety 
for Harihar. But the plaintiffs did not sue 
unon the aknowledgment of the 27th Falgun 
1321. The subsequent acknowledgment of 
the 12th Kartie 1322 is signed only by 
defendant No. 5, Upon the finding it fol. 
lows that defendant No. l, not being a 
member of the joint family, has. reaeived no 
benefit whatevar from the purehases made 
by Harihar nor did he make himself personal- 
ly liable in respeot of any of the items, 
No doubt he made himself personally liable 
on the adjustment of the 27th Falgun 1321 
aud if the suit. had basen framed on that 


adjustment, the plaintiffs. would: have been 
entitled to a decree as against defendant 


No. 1. Bat Ido not think that sinse the 
suit is not based on that adjustment that the 
plaintiffs are entitled toa deeree as against 
defendant No. 1, 

The result is that these appeals must be 
allowed and the plaintiffs! suit dismissed as 
against all the defendants except as against 
Harihar The defendants who have appealed 
to this Oourt are entitled to their’ eosts 
throughout. 

ane Peesaan, AVC, J, —I1 agree, 

; apen allowed, 
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BAEBTI KUAR t£, GANGA PRASLD. 
ALLAHABAD HIGH COURT. 
Secerp Civin Apprat No, 373 or 1918, 
December 1C, 1920. 
Present :— Mr, Justise Rafique and Mr. 
Justise Piggott. 
Musammat BAKHTI KUAR 4ND OTHERS 
— Di FENDANTS— A PFELLANTS 
t OYES 

Pandit GANGA PRASAD—Puaintur 


— RESFONDERT, 
Grove land—~Hjeciment—Cause 
accrues. 


of action, when 


Where land is leased as a grove, and subsequent- 
ly thereto it becomes waste and houses are bailt 
upon it, a cause of action for ejectment of the 
tenant accrues when the land entirely loses the 
character of a grove, and limitation rung from 
that date, The mere building of one house upon 
the land would not necessarily by itself, and in 
the absence of further evidence as to the terms 
of the contract between the parties, cause the land 
to lose its character of grove, or give a cause 
of action for a suit in ejectmont. 


Seeond appeal frcm a decree of the 
Distriet Judge, Cawnpore, dated the 23rd 
of February 1918, 

Mr, Shto Praiad Sinha, for the Appellants. 

Dr. Kailas Nath E atju, for the Respondent. 

JUDGMENT.—This is an appeal by the 
defendants in a enit for ejestment. Tte 
land in tuit was at one time grove land 
situated in the neighbourhood of the sity 
of Cawnpore. It is now waste land whieh; 
according to the finding of the learned 
District Judge, has wholly lost the obaraster 
of a grove. This finding does not seem 
sto be shallenged in the memorandom of 
appeal before ur, Mut in any ease ib is 
obviously sorrest. On the pleadings it was 
admitted that the plaintiff was the Zemin- 
dar of the lard and that the defendants 
entered into possession as tenants of the 
plaintiff.. The possession of the defendante, 
therefore, was that of grove-holders. They 
have betn  entting down the trees and 
building houses, The enitin ejectment is 
‘brought on tke ground that a eause of 
astion for the ojestment of the defendants 
acerued E the plaintiff vlen the lard 
entirely Jet the character of a grove, The 
learned Distriet Judge has held that this 
happened well within twelve yeara of the 
institution. of the snif, so that there is no 
bar of limitation in the plaintif's way, 
The defendants bave raised varions pleas 
in their memorandum of appeal, but in 
substanse their pleas amount to this;— 
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That one boure at least upon the land in 
enit was built more than twelve years 
prior to the institution cf tbe suit ard 
that the building of this house alone would 
set limitation running against the plaintiff. 
We agree with the learned District Jodge 
that the building of one house wculd not 
neozsearily in itself, and in the absence of 
further eviderse as to the terms of the 
contrast between the parties, cause the land 
to lcse its sharaeter of a grove, or give 
the plaintiff a sanse of setion fcr a enit 
in ejeetment. We, therefore, overrule this 
plea and dismiss this appeal with ecsts, 
ireludirg fees cn the higher esale, 
Appeal dismissed, 


PATNA HIGH COURT. 
AFPEALS FROM ArPELu TE Deceres Nis, 66 
io 74 CF 1820, 
August ], 1:21. 
Present: Mr, Justice Das and 
Mr, Justice Adami, 
JAGDEO NARAIN SINGH AND OTRERE— 
AFPELLANTS 
versus 
BULAKI GOPE AND orners— 
RESPONDENTS. E 
Evidence Act (I of 1872), s. 114, IU. (e)— Official 
acts — Presunvption— Batwara record—Record of Rights 
E ions made in batwara proceedings—Burden of 
proof, 


“While a Court may .presume that official acts 
were performed regularly, it cannot presume thai 
they were performed correctly as well. Therefore, 
the identity of the persons who are alleged to 
have made certain admissions in batwara proceed. 
ings cannot be presumed but must be established 
by ihe party which relies upon their admissions, 
[p. 2.7, cosl. 1 & z.] 

Entries in batwara papers are admissible in 
evidence, but it ia for the Court to decide in each 
particular case whether the evidence furnished by 
the batwara proceedings is so valuable as to rebut 
the presumption of the correctness of the Becord 
of Rights. [p. 227, col. 2.] 


Appeals against a desision of the Distriat 
Jndge, Patna, dated 2*th May 1919, reversing 
a deoision of a Munsif, Patna, dated 16th 
Deeomber 1917. 


Vol. LATI) 
JAGDEO NARAIN SINGH Y. BULAKI GOPE, - - 


Messrs. Sushil Madhab Mullick and S. N. 
Rat, for the Appellants, 

Mr, Bankim Ohandra Mitter, for the Re- 
spondenta, 

JUDGMENT. 

Das, J —The only question raised in these 
appeals is whether the learned Distrist Judgo 
in the Court below was right in preferring 
the Resord of Rights to the Batwara resord. 
The Batwara resord shows the land to be 
Bhowli land whereas the Resord of Rights 
shows the land to ba Nagdiland, The Court 
of first instance relied upon certain admissions 
made by the tenants as resorded in the 
Batwara resord and same to the sonolusion 
that the landa were Bhowli lands. The 
learned Judge in the Court balow has differed 
from the view taken by the Court of first 
instanoe. 

Now it will appear that the whole 
question in the oase is, whether there was 
any admission made by the defendants before 
the Bitwara Daputy Collsator. Ths learned 
Judge in the Oourt below undoubtedly 
thought that the onus was upon the landlord 
to establish the identity of the tenants who 
are alleged to have made the admissions before 
the Batwara Deputy Collestor, 

It has been argued before us on behalf of 
the appellants that thelearned Judgeshould 
have presumed the corresiness of the resord 
and should have salled upon the ‘tenants to 
show that thera was any error in the Batwara 
"resord, Now I do not think that the position 
taken up by the appellants is stristly right, 
I quite agree that under the Evidenas Aat 
"the Court may presume tho existenes of any 
fast whieh it thinks likely to hava happsned, 
regard being had to the  eommon sourse 
of natural events, human eondast and publis 
and private business intheir relation to tha 
fasta of the partieular ease," see seotion 114 
‘ofthe Hvidenes Aot, In other words, we may 
presume that the offisial aeta have besg 
"regularly performed. But it was argued that 
we are further bound to presume that the 
Batwara Deputy Collestor satisfied himself 
that the persons who made the admissions 
' before him were in fact the persons whom 
he had summoned under the Estates Partition 
Aet. Now I do notagree with this aontention 
atall, “Regularly performed” means performed 
with due regard to. the form and prosedure. 


There is no further presumption that we are 


allel upon to make, It has been held that 
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as agains5 the tenani, 
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in the ease of a Rogister of Marriage, for 
instanes, the identity of the parties named in 
the register itself affords no proof of the 
identity ofthe parties: in other words, some 
evidense of the fast must ba given as for 
instanca oalling ths Minister's olerk, or 
attesting witnesses or other persons, 

Now the question in relation to the Batwara 
proseedings i is identieally the sams, A reeord 
is prodused by ths plaintiff whish is alleged 
to sontain the admission of the defandants. 
The defendants deny that they ever made 
any admissions whieh are resorded in the 
Batwara proeeeding. The identity of the 
parties who made ‘those admissions must, in 
the firat instance, ba established by tha 
plaintiff to the eatisfastion of the Court, before 
the plaintiff ean rely upon those admissions 
In my opinion the 
regular performanas of offisial asta doss not 
imply that the representation made tothem (sio) 


must be eorrest; that must be established by 


the plaintiff, If this poiut is dosided against 
the plaintiff, then it is a question whether the 
Court whieh had to deal with the faets should 
hava relied upon the Batwara proseedidg or 
upon the Hesord of Rights, Tha! is essentially 
a question of fast, 

It was argued before us that the Batwara 
proseeding has the sameeffest in law as the 
final entry in the Reaeord of Rights, and for 
this argument the desision of Jank? Dobey v. 
Kirtarath Roy (1) was relied upon. In that 
ease, however, all that was held was that — 
entries in Batwara papers are admissible 
in evidence, and the learned Judges 
wera earefal to add ‘ ‘thoggh they may nòb ba 
very valuable evidense," It was for the 
learned Distris& Judge to say whether the 
evidense as furnished by the Batwara proseed- 


ing was so valuable as to rabai tha presump- 


tion of the eorresiness of the Rasord of Rights, 
The learned Distriet Judge dealt with the 
point aud same tothesonslusion that it did 
not rebut the presumption, I eannot say 
that there is any error of law involved in his 
finding. I must dismiss thesa appaals with 
eosts, 
ADaAMI, J.—I agree. 


Appeal dismissed, 
ay 4 Ind, Cas. 316; 13 C. W, N, 98. 
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tI  MADRAS HIGH COURT, 
pv against Orpen No. 159 or 1920. 
November 26, 1920, 
S Présent — Mr; Justioe Sadüsivi Aiyar 
. and Mr. Justioe Contta Trotter, 
DORASWAMTI AIYER AND 4NOTHER— 
DxrsxpaxTE Nos. 3 AND 4—APPELLANTS 
versus 

SESHADRI VENCATARAMA AIYEBR 
AND OTHERS— Poatstives Nos, | To 3— 


prs RESPONDENTS. > 

Hindi. Law — Joint family— Alienatión by father of 
family property—Alienation. for purpose of assisting 
, divided brather--Absence of urgency or family 
necessity — Alienation, whether binding on sons, 


. An alienation by the father of a joint Hindu 
family ofal the family properties, in-the absence 
.@f any urgency, or for any purpose of the family 
‘as a family to which the monies raised were to 
‘be applied, is-not binding on the sons. The fact 
tliat’ the alienation. was. effected. for the purpose 
-of- extricating a divided brother-out of his financial 
. diffiguities,, or that the property was difficult to 
manage, would nob render the- alienation, valid, 
- Üp: 229, cols: 1- &-2; p. 280; col 1.] 

Appeal against a deeree of the Court 
-of the Additional Subordinate Judge, 
-Tanjore, in: Appeal Suit No: 47 of 1919 
' (Appeal -Snit- No. 507 of 1918 on the file 
of the Distriet Court, Tanjore), preferred 

‘ against a deoree of the Court of the District 

- Monaif, Tiruvadi, ur Original Suit No. 115 
"of 1917. 

FACTS appear Bon the judgment: 

- Mr. Ké Ni- Krishnaswam? Aryangar, for the 
Appellants The alienation by. lst defend. 
: ant was-for the benefit of the family. The 
: Tet- defendant really thought so and his 
' gation was bona. file: Benefit, apart from 
“ nesessity, has been beld to. justify a wale by 
the: Hindu father. See Privy  Conuneil 
* judgment in Hunoomanpersaud Panday v. 
: Musammat Babooee Munraj Koonweree (1) 
" and the observations of Sundara Aiyar, J., 
‘in Krishnaswam Doss, In re (2) and Meda 

Vengamma v. Mitta Chelamiah (3). 


Messrs. K. V. Krishnasewumi Atyar and 
M Swaminatha. Atyar, for the Respond. 


(1) 6'M.I. A. 893; 18 W. R. Bim Sevostre 2583n; 
2 Soth P; 0, J, 29; 1 Sar, P; O., J. 562; JOE. R, 
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(2) 18 Ind. Cas, 645; (1012) M, W. N. 167; 11 M, 
L. T. 182, 

(8) 16 Ind. Cas, 17; 28. M, L. J. 168; 38 M. 484; 
12M. L, T. 203, : 


-- INDIAN CASES, 
.DORASWAMI AIYER V. BESEADBI VENCsTARAMA #IYER, nd 


- [1921 
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ents.—The sorreet view is that family 
necessity and immediate pressure on the 
estate alone will juatify a sale by the father. 
Prudential considerations are no test, Nor 
is it sufficient reacon that. the father found 
it troublesome to manage the lands. The 


observations of  Surdara  Aiyar, Jẹ, in 
Krishnaswamt Doss, In re (2) are obiler 
and Vembu Iyer v. Srinivasa Iyengar (A) 


is a oase of alienation by sa minor’s 
guardian. 
JUDGMENT, 

Sapasiva AlyarR, J.— This is an appeal 
against what is alleged-to be an order of 
remand passed by the lower Appellate Court 
after reversing the deoree of the District 
Munsif, I find from: the memorandum of 
appeal to the High Court that it was first 
precented as & memorandum of second appeal, 
the value of a sesond appeal being given as 
Rs, 1,165-8 © and the appellants being proe- 
pared to stamp it with Rs, 85 stamp. lam 
told by the appellante’ learned Vakil that the 
office constroed the lower Court's desision as 
a mere order of remand and not as. a deoree 
and fhat hence he altered bis memorandum 
of sesond appeal into a memorandum of 
civil misoellaneous appeal. Looking at the 
judgment of the lower Appellate Court, I find 
that it deslared the plaintiffs! right to have 
their father’s sale-deed set aside- as regarda 
their share’, and‘ it follows that the plaintiffs 
were algo entitled toa preliminary deoree for 
partition, J-alsd-find that the desision in the 
lower Appellaté-Court as formulated in its 
jddgment was embodied not in the order of 
remand butin a paper whish has the heading 
'dearee; I do not, therefore, think it neces- 
sary to go further into this question, whether 
the desres whieh has been drawn up by the 
lower Appellate Court should haye been a 
preliminary deoree for partition soupled with 


"an order of remand for passing a final deeree 


as to mesne profits or whether the heading 
' deeree’ is a mistake- for the heading ‘order 
of remand.’ These teshnioal questions of 
prosedure- do not ordinarily: appeal to me, 
unless the merits are so clearly on the one 
side or the other that a deeision on the 
teshnicalquestions is the short way. to deal 
ont pave eer ones 


E Ind. Oas. 69; 23 M. L. J, 639; 1. M: L. T, 


~ 
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DORASAWMI AIYER v. HEBHADKI VENCATREMA AITER, 


Coming to the merits, the question is whe- 
theron the fasts the lower Appellate Court 
was right in ita view that aseording to the 
presedents of Hindu Law the sale by the lat 
defendant, the father, of all the undivided 
ancestral family landa is binding on the sons, 
the plaintiffs, Thatthere was no necessity 
for the sale, no present pressure on the estate, 
no rearonable marriage expenses of any 
female members of the family to. be met, no 
Government or other revenue to be paid or 
any of the rest of the usual matters sonsider- 
ed to-bs necessary purposes, seema to be alear 
on the record. It is, however, argaed by 
Mr. Krishnaswami Aipangar that. the Jat 
defendant acted bona fide and thought that 
what be did would be for the benefit of 
himself and his sons, and that, therefore, the 
alienation is binding upon the sons, aud he 
relies upon a eertain general expression in the 
judgment in Hunoomanpersaud Panday's c se 
(1) about ‘benefit to the estate,’ whish ex- 
pression follows other expressions of defined 
and restristed meaningdealing with nesessities 
and pressures, He further relies on the 
observations of Sundara  Aiyar, J., in 
Krishnaswami Doss, In ve (2). These 
latter observations are obtier dicta and they 
have been soushed in very guarded and tenta- 
tive language thus: ‘It may be that if a sale 
is positively benefieial to :the family, it may 
be supported as against. the other members 
of the family. and that .mere sentimental 
aonsiderations against the alienation of 
ansestral property may not entitle them a 
set aside a a 


And it may be that the question may be 


more aptly expressed by the putting it in the. 


form 'whether the sale was a proper and 
reasoni:ble act’ instead of “whether it was 
neaessary.’ (The italies for the words ‘may’ 
are mine). I do not think that these guarded 
observations, whieh, as I said, are obiter, aan 
be deemed to afford mush assistance in the 
desision of the questionin dispute. Then 
Mr. Krishnaswami Aiyangar relied on the 
ease of Vembu Iyer v. Srinivasa Iyengar (4). 
That was a ease of alienation by a guardian 
of a minor and not by a manager of a Hindu 
family. Sundara Aiyer, J., compared and goa- 
trasted the respeetive powers of a trustee of a 
manager of a Hindu family and of a guardian 
of & minor without formalating anythiag lixe 
& rule of law, Ithiak that that oa3e also 


throws very little light on ilis question wa. 
have to deside, In Trevelyan’s Hindu Law. 
at page 2:0 the question of benefit apart: 
from neseasity is sonsidered and the eonslaü.; 
sion arrived at on & sonsideration of the. 
authorities is that so far as the writer was. 
aware, there was no ease in whish a sale or 
eharge has baen jastified by benefit apart 
from nesessity. 


Speaking for myself, [ should be glad if 
the liberal opinions of Sundara Aiyar, J., ine 
disated in Krishnaswamt ‘Doss, In re (8) 
sould -be laid down asthe Hindu ‘Law upon 
this point. Having- regard, however, to the. 
observations of the Privy Counsil as to thee 
powers of a temple trustees in Falaniappi 
Chetty v. Sreemath Deivasikamony " Pandara 
Sarinadht (5) in respeat of hia powers to deal 
with immoveable property of the (rust even 
by way of the grant of -ù permanent, 
lease, I regret that I feel myself bound to 
follow the more eonservative view of the law: 
on this point. lam not, therefore, prepared 
to dissent from the lower Appellate Court!a 
view of the law as to tha invalidity of the 
sale in the present oase 4s against the sons 
shares and I would dismiss the appeal with 
sosts, 


Cocrras Taotrer, J.—I am of the same 
opinion, In my view this must be treated. 
now, that we have got it, as a remand order 
notwithstanding that, owing to some earelesas- 
nest, it was deseribed as a desree, and I am 
dealing with it on that footipg. -- 


Nowa point of interest and importanee 
has been raised in this case as to whether 
the proper teat to be applied to transastions 
of this kind is the test applied, for instanoe, 
by Me. Justioe Karnan in Rain im v, Govindara- 
julu (6) or whether the sorrest view is that 
expressed by Sir John Trevelyan in the pas- 
sage just referred to by my learned brother. 

When, we some tothe eases, however, they 
are, in fast, sages of nesessity and not merely, 
of sueh benefit as .à prudent man would- seek 


> oc 


~ 
---- 


J 


8. 30 Ind. Cas, 722; 40 M.. “709: 21 0. W. N: 
729: 16 AL. J 485; bP. L W. 631; 38.M L.J. li 
19 Bom. L. R $67; 22 M. L. T, i (1917) MW. 
n | 23 O, L. J. 153; 6 L. W, 233, 44 I. A, 147 


(P. O 
D 2 M. 839; 8 Ind. Jur, 202; 1 Ind. Deo.. (n.¥.) 
50b, : 


2> 


230 
BHUPAL KERMI U, PRAREY LAL. 


to sonfer on his family. In my view the latter 
teat would be as fatal here as the atrieter. 
'I sannot see the slightest reason to think 
that what the father intended would possibly 
benefit the family. What he did is quite 
apparent. It was to benefit his -divided 
- brother and extrieate him out of his finansial 
difficulties, and the subsidiary motive is 
said to be that the lands for the various 
reasons given in paragraph 6 of the Snbordi- 
nate Judg's judgment were  ineonvenient 
and troublesome to manage. `It would seem 
idle to sey that would justify a man in 
alievatirg not a part but the whole cf their 
“family. properties, Thereis nct a word in 
this case from start to finish that thera was 
any nrgeney exsept as to the brother, still 
less any purpose of the family asa family 
to whieh these moneys were to be applied. 


In these  eironmstanoes, 1 agree that the 
appeal fails and must be dismissed with 
sosta. mE 

M, €, P. 


4 Appeal dismissed, 


- ALLAHABAD HIGH COURT, .* 
Civi, Revgion No. 28 : r 1920, 
Janvary 24, 1921. 

Fresent:— Mr.. Justice Tudball. 

BHU PAL KURMI- Petitiongr 
versus 
PEAREY LAL AAD OTHERR—OPP: SITE 
Panties. 

Civil Procedure Code (Act Y of 1908), s, 116— 
ce order of, set aside— Order, whether can be 
TEViSE 


. An application to revise an order setting aside 
an order of abatement merely on the ground that 
the Court below had not before it sufficient cause 
to pass the order, does not fall within the purview 
of section 136 of the Civil Frocedure Code, as it 
cannot be seid that the Coart acted without 
jurisdiction,- nor can it be said that it either failed 
to exercise a juriediétion vested in it by law, or 
. that it acted illégally or with material irregularity, 


. Civil revision &gairst an order of the 
TA Badaun, dated thé 9th of June 
919, 


INDIAN CASES, 


(1921: 


Mr. S, Raga Alt, for the Petitioner. 

Dr. K, N. Katju, for the Opposite Par. 
ties. 

JUDGMENT.—The simple faets of this 
ease are as follows:—-A tuit for sale was 
brought and a preliminary desreo was obtain. 
ed on the 3rd of February 1916, allowing the 
defendants six months within whieh to make 
good the amount. No action was taken 
until the 3rd of February 1919. In between, 
and mueh more than the six months prior to 
the 3rd February 1919, the defendant had 
died. The plaintiff applied to the Court, 
alleging the fact of the death, asking that if 
any order of abatement had been passed if 
ahonld be set aside on the ground that he was 
ignorant of the law asit now stood and 
further asking that the heirs be brought on 
the record and the enit continued as against 
them and a final deeree be passed, The 
Munsif, firat of all, on the facts ra«sed an 
order thet the suit had abated, but this was 
quite unnesessary as under the law the abate. 
ment in sueh a ease takes plase-automatieal. 
ly, He then proseeded, for reasons given by 
him, to hold that the plaintiff had shown 
suffisient eause and under Order XXI', rule 8, 
got aside the order of abatement and proeeed- 
ed with the suit. The opposite party has 
some here in revision and prastisally the 
ground of revision is that the Munsif had 
really not before him avffisient sause to get 
aside the abatement. This is a matter whish, 
in my opinion, does not fall within the purview 
of gestion 115 of the Civil Proeedure Code. 
It cannot be said that the Court below has 
exersiced a jurisdietion not vested in it by 
law, nor ean it be said to have failed to exer- 
tice jurisdioticn so vested in it, nor ean it be 
said to have acted illegally or with material 
irregularity in tha exereise of ita jurisdie. 
tion. The reasons given by it in setting 
aside the abatement may or may not ‘be 
suffisient aause, but nothing that the Munsif 
has done brings this matter within the 
purview of sestion 115 of the Civil Prosedure 
Code, The application, aka fails and is 
dismiesed with eosís. 


Application dismtesed, 
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PATNA HIGH COURT, 
Seconp Civit Appeans.Nos, 902 anp 1161 
or 1919, 
Jnly 4, 1921, 
Present: —Mr. Jwala Prasad, Asting Ohief 
Justice, and Mr. Justise, Das. 

In S,'4. No, 902 or 1919 
-RAMPADARATH SINHA AND ANOTHER— 
DR&FENDANTS —ÁPPELLANTS 
versus 
BASDEO DAS—Ptatat. FF AND 
CHOKHt! SAHU—Darenpint— 
RESPONDENTS, 

. In 8 A. No. 1161 or 1719 
OHOKHI SAHU—Dereypant No, 2 — 
AFPALLANT 
versus 
Mahant BASUDEO DAS— PLAINTIFE 4ND 
JAIKANT JHA, MINOR 6Y His MOrHER 
SAMARJAN OJHAIN—Deraypant 
— RESPONDENTS., 

Hindu Law—Retigious endowment—Mahant—Alien- 


ation of endowed property—Trust—Limited ownership 
— Adverse possession by trustee. 


‘ A mahunt is not competent to alienate the 
endowed property except for the benefit of the 
endowment, ds 288, col, 1.) 

Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha 
Swami, 27 M. 485; 14 M L J. 105, Girijanund Datta 
Jha v. Sailajanund Datta Jha, 25 Q. 615; 12 Ind. 
Dec (N. 8.) 429, relied upon. 

A mahant being a limited owner, limitation for 
& suit for possession of property nliennted by. him 
runs from the date of his death, | p. 238, col. 2.] 

Per Jwalu Prasad, J.—A mahant cannot enter 
into a transaction the effect of which is to destroy 
the trust property altogether. He can justify hia 
alienations only. ag being in the interest of the 
endowment itself. | p 2 3, col 1.) 


A trustee cannot claim a right of ee posses-. 


sion in the trusb property. [p. 28’, col 2? 

Sreenath Bose v. Radha Nath Bose, 12 Ó. L. R. 370 
at pp. 374, 870, Bhurabhai Jamnadas v. Bat Rugmani, 
82 B 391 at p. 338: 10 Bom. L. B. 510, relied upon. 

Per Das, J.—' The shebait of an idol has no sort 
of an estate in the endowed properties, whereas 
the head of an institution has a life-estate in the 
properties which are the subject-matter of the 
endowment. [p. 234, col. 1.] 

Vidyapurna Tirtha Swami v. Vidyanidhi Tirtha 
Swami, 27 M. 435; 14 M. L. 1. 105, referred to. 

Appeals from a desision of tha Distriet 
Judge, Darbharga. 

Messrs. K. Sahat, B. N. Mitterand S. 
Saran, for the Appellanta. 


Mr. S, O. Mitter, for tha Respondents. 
JUDGMENT. 
dwata Pragap, A, O. J.—Appeal No. 902 
js by defendants Nos 1 and 8, Appeal No. 1161 
is by the defendant No, 2, Defendant No, l 
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is the ron of one Mahant Ram Banwari Dae, 
Defendant No, 2 is the the purahaser of 1 
anna of the property in dispute, namely, a 3- 
annes ehare of a village ealled Chaktala, Tavzi 
No. 1315, from defendant No, i under a ssle- 
deed, dated the 7th May 1912, Defendant 
No. 3 is the pershacer of 10 gandas of the 
Baid share iu an auation-sale in exesution of 
a deciae obtsined against defendant No. l cn 
the bazis of a bond exesuted by Ram Banwari 
Das. Defendsnt No 1 is in possession of the 
remaining !-anua lC.7o"das, The defendants 
are thus in possession of the said 3-aunas share 
of the vil'age. The entire village was granted 
by Maharaja Mahendra Singh of Darbhanga 
to one Prasadi Das by a sanad (Hxhi. 

bit 9). diated the 20d Magh Badi 
1157 F. (1750). The land granted was 
deseribed in the sına? as s? priti land. The 
objeab of the grant was to maintain the donee 
and for the purpose of making gifts to Sadhus 
and Sants. The property was held in posses: 
sion of the sussessive Mabants of the Astbal 
of Bharagis of the Chhaterbhuj sest situate in 


. Rarhi. of whieh Prasadi Das was the Mahant 


at the lime of the grant, Ram Banwari Das 
was tbe a'xth Mahant in dessent from Prasadi 
Das, He wasa married man and. by his 
married wife had one son, defendent No. |, 
He had also two Chelas, Ram Das and Basdeo 
Das, the plaintiff. Ram Banwari Das died in 
the year 1«07 leaving his son, the defendant 
No, J, and the aforesaid two Chelas, In 1880 
Ram Banwari Das sold 16 annaa of tha 
In 1887 
Dhukran Jha sold back 15 annas of the 
village to Ram Baowari*Das reiaiaing | anna 
to himself © In 1903 Banwari Das sold 12 


annas to defendant No. 3 and ratained the 


remaining 3 aunas to himself, There is no 
dispu/e as to the 12.annas share. We ara 
sonserned in this litigation only with the 3. 
annas share. After the death of Rim Banwari 
Das there wasa dispute batwean the defendant 
No. }, his sop, and Rim Das, his Uhela, in the 
Land Registration Dapartment, The dispute 
was referred to the Civil Oourt under sestion 
55 of the Land Roagistration Ast and was 
desided in favour of defendant No.1. Ram 
Das then instituted a oivil suit against the 
defendant No, L fora deslaration that the 
property was an endowed property belonging 
to the Math and for resovery of possession, 
That sars wan s3ttisd by a oomoromise beat- 

ween the parties, whish was insarporated in the 
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deeree dated the 22nd Septeniber 1909, By 
the sompromise Ram Das deelared the defend- 
ant No. 1 to be the owner of the property, 
stating ‘that it was not an endowed property 
and had nothing to do with the Asthal or Math. 
Ram Das was given 1 bigha 15 cottahs of 
land out of the village hy this sompromise. 
He died in Bhado 1318 F (1911) and was 
susseeded by hia spiritual brother Basdeo Das, 
plaintiff in this sase. 

Basdeo commenced this action on the llth 
April 1917 for a deslaration that the property 
in dispute was a debutier property appertain- 
ing to the Asthal of Rarhi and that defendant 
No. 1, the son of Ram Banwari Das, had no 
eight in or sonsern with it. Upon these 
deSlarations he prayed for resovery of posaes- 
sion of the property by ejesting the defend- 
ants, 

All the defendants resisted the elaim of the 
plaintiff and filed separate written statements. 
Their defence gave rise to, among others, the 
following principal issnes:— 

(1) Is the suit barred by limitation? 

(2) Ia the compromise effested by Ram Das 
and defendant No, l on 22nd September 1909 
gennine or fraudulent and binding on the 
plaintiff? — 

(4) ls-the disputed property debut? ` 

All these issues were desided in favour of 
the plaintiff, with the result that the suit was 
deereed, 

The defendants have, therefore, some to us 
in sesond appeal. Mr. Kulwant Sahai on their 


behalf has strenuously urged that the property’ 


in dispute was not an endowed property 
attached to the Asthal of Rarhi but that it 
was theo personal property of Ram Banwari 
Das and consequently the plain:iff as Mahant’ 
of the Asthal is not entitled to it. The 
lower Court has construed the sanad (Exhibit 
2) of 1157 F. as endowing the property for 
religious and charitable purposes This 
interpretation has been challenged by Mr, 
Knlwant Sabai and we have besn referred tc 
the terms of the dosument in detail, The land 
sovered by the grant has been deseribed as sr 
priti land, which literally means land endowed 
to.the goddess Sri. The purpose of the 
grant as observed above was that the grantée 
would appropriate the produce to maintain 
himself and to feed Fakirs and mendiearta, 
' The denomination of the dosument' with the 
purpose indiented therein leaves no manner 
of douht that. the donor ere&teda trust for 
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sharitable and religious purposes. The subse 
quent dosument of 1160, Exhibit A, no donbts 
does not refer in express terms tothe sharirable 
purposes of feeding mendisants and Sadhus 
and refers only to the personal objest of 
maintaining the dones himself, but this dosu- 
ment does not in any way purport to destroy 
or affest the terms of the original grant, On 
the other hand it purports to have been 
granted in terms of the original grant, as it 
expressly states "by way of help to support 
himself in the terms of the sanad.” This 
dosument is only a soufirmatory ons aud the 
omission of the eharitable purposes expressly 
detailed and described in the first doaument 
does not in any way shew that the grant was 
for earthly and not for religious purposes, 
In the year 12838 (1445 F.) the village was held 
to be assessable to Government Revenue under 
Regulations II of 1819 and 111 of 1828. That 
was a sage. decided in fhe presence of Mahant 
Bali Ram Das. "The robkari refers ‘to the 
terms of the two sanzds and to the mode-of 
enjoyment by the sussessive Mahants. It, 
however, doss not declare the land to be 
exempted from Government reyenue unon the 
ground, not that there was no valid areation of 
a trust for religious and eharitable pur- 
poser, but on the éxpress ground that under 
Sshedule iI, section 3 of Regulation 1V of 
18.5, "the Amlas of Z-mindars are not at all 
competent to grant release from the payment 
of Government revenue, None of these 
dosumente, therefore, in any way sfteat the 
clear terms of the original sanad whereby 
an express trast for eharitáble and religious 
purposes was ereated. 

The next sontention of Mr. Kulwant Sahai 
was that assuming that tha property in 
question was debutter propsrty, yet by the 
terms of the eompromise-of the 220d Saptember 
1 09 the said property -was deslared to be the 
perronal property ‘of Ram Banwari Das: and 
to have been inherited by his son, the defend: 
ant No. 1, and the plaintiff is not enti-led to 
sueseed in the present suit, In shor’ it is 
sontended that the sompromise in qusstion 
rettled a bona fide dispute between the prede- 
sezsor-in interest of the plaintiff and the de- 
fendant No. 1 and ie, therefore, binding upon 
the plaintiff. The -rights of the M.hants to 
„Geal with an éndoived i property. have been 
fully discussed by ‘tha two’ very‘ emiuent 
Judges of the Madras High Oourt, Sub- 
rahmaina Ayyar, Q. 0, J.; aud Bhashyam 
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Ayyangar, J, in the notable oase of Vidyapurua 
Tirtha: Swami v, Vidyanidhi Tirtha Swami 
(1). Jt was held in that-oase that tha head 
of a Math .is not a mere trustee but a 
-gorparation sole" having an estate for life 
in the ‘permanent endowments of the Math 
and an absolute property in the ineome 
derived -from offering?, snbjeat only to the 
burden of maintaining the institution. His 
power to:alienate or-sharge the-sorpua of the 
endowiisrt is limited tó.. purposes necessary 
for tbe maintenanse cf the Matb, and 
alienations or sharges will not - be binding on 
the Math -aron his snacessors merely basanse 
they have been made for general religious 
and eharitable purposes appropriate to the 
head. of a Math. It is néedless to enfer into 
any dissussion to-show how the (aforesaid) 
forse of the proposition was established, for 
we entirely agree with the view taken by 
those learned Judges, The natural deduation 
from the aforesaid principle is that a Mabant 
is not eompetent to alienate the endowed 
property exsept for the benefit of the 
endowment, The Hindu Lawon endowments 
was fully»reviewed and the aforesaid pro- 
position was established in the sase of 
Girtianund Datta Jha v. Sazlajanund Datta 
Jha (2), Whether the position of a Mahant 
is that ofa limited owner or analogous to a 
guardian ofaninfant gon, it appsars ta ma 
that he sannot enter into a ‘transaction the 
effest of whieh ia to destroy the trust property 
altogether. His interest in the property is 
that of-a-life-terant. The real owner of the 
property is the deity or the sharitable 
purpose for whish the endowment was 
ereated. He ean justify his alienations only 
as being in the interest of the endowment 
itself, Looked atfrom this point of view, the 
compromise in the present Gase does not 
appgar to -havya been in the interest oflihe 
endowmant. As held by the Trial Court, tho 
entire dedutter land or trasé propsrty was 
abandoned in'favour of defendant No, 1 for 
the sake of only 1 ibgha odd The Trial 
Oourt eharasterises the sompromise as being 


“‘dishonest-and fraudulent." The lower Appel- . 


late Court has used an equally strong expres. 
sion when it said that the eompromise was 
"a monstrously unfair arrangement, extremely 


— 


| (1) 27 M. 435; 14 M. L. J. 106. 
t. (2),23 O, 649; 12 Ind, Deo, (N, s.) 428.. 
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injurious to the troat and Ram Dass had no 
power to enter into it." Upon the findings 
of the Court below and upon a sansiderasion 
of the terms of the eompromise and also 
upon the history of the previous litigation 
between the parties, it cannot be urged that 
the sompromise wai with a view to settlea 
bona fide dispute baiween the parities, Tha 
plaintiff as the present oseupant of the Asthal 
is not atall bound by sash a eompromise 
entered into by his predecessor in-interest 
Ram Das and is entitled to avoid it, provided 
his olaim is not barred by limitation. | 

This leads ns to the aonsideration of the 
last argument of Mr. Kulwant Sahai that 
the suit of the plaintiff is barred by limitation, 
This contention is based upon the sale deed 
exeauted by Ham Banwari Das in the year 
1880 in favour of bis brother Dakharan Jha, 
It is seid that Ham Ban wari Das then 
asserted his own personal right as against 
his right as a trustee of the property and ag 
the Mahant of the Asthal to whieh tho proparty 
was endowed. Such an assertion on behalf 
of Ram Banwari Das is said to ereate in him 
an adverse title in his personal eapasity as 
against his position as a Mahant of the Asthal. 
The property in his case was an express 
trust, and Mr. Saroshi Charan Mitter hag 
succeeded in shewing that mo question of 
limitation eap arise in a oase of this kind and 
that a trustee sannot claim a right by adverse 
possession in himself. In this view he ig 
supported by the authority quoted by him 
in the eases of Sreenath Bose v. Radha Nath 
Bose — (3), and Bhurabhat Jamnadas vw. Bai 
Huzmaoni (4). Apart from this the effeet of 
the transaction of 18:0 was qualified by the 
Subsequent transsetion in 18&7, whereby Ram 
Banwari Das got bask 15-annas of the 
property: including the..3’annas- in ‘disprte. 
Sinee then Banwari Das was in possession of 
the disputed 3 annas up-to the tims of hie death 
in 1907.” Again he -being a- limited owner; 
limitation for.a suit for possession would-really 
run from. the ‘date of his ‘death; namely; 1907, 
Therefore, the suit of the plaintiff. is nof in 
any way barred. by ..limitation. . The: view 
taken by tha Oourb -below appears -to bë 
acrrest: and these aspeals are dismissed with 
‘ecats. - o JEN o es 

(3) 120. L, R. 370 at pp. 874, 816, . 

(4):32 B. 894 at p. 898; 10 Bom, L, R. 640, US 
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Das, J.—I agree that these apoeals should 
be dismissed with — aosts. I am not quite 
certain whether the Mahent of au endowment 
shonld bs dessribed as a trustes, In the 
celebrate] sare of Vzdyapurna Tirtha Swamt 
v, Vidyanidhd Tirtha Swami (1) the distinetion 
between the head cf an institution aad the 
shebatt of an idol was pointed ont, „Thè 
#hebait of an idol has no sort of an estate 
ia the properties endowed, whereas the head 
of an institution has a. life estate in the 
properties which are the subjest mattar of 
the endowment. On the question of limita- 
tion I prefer to rest my deoision on the 
ground that the Mahant hada life estate in 
the properties and that time did not begin to 
tur nniil his death. 

Appeals dismissed, 


. BOMBAY HIGH COURT, 
Sroonp Civit APPEAL No. 578 or 1920. 
January 20, 1921, 

Present; —Sir Norman Maoleod, Kr., Chief 
Jjustiee, and Mr. Justise Shah. 
. VITHOBA MAHIPATI DHABADE asp 
OTLERS— PLAINTIFFS— ÁÀÁPPELLANTS 
terang f 


BALKRISHNA SAKHARAM KULKAR I 


~~ [EFEN D: NT— Respoapant, 

Limitation Act (IX of. 1908), s. 20 (2), Sch. I, 
Art. 116—Bombay Hereditary Offices Act (III of 
1874) — Vatan lands — Mortgage with possession— Oove. 
nant, personal—Vatandar, death of —Mortgagee, dispos- 
session of-—Suit to recover money due on mortgage— 
Limitation, 


On 21sb August 1£97 a watandar executed a 
mortgage of his vatan land with possession in lieu 
of interest for a period of ten years. The mort- 
gagor covenanted to pay the principal at the 
stipulated time and get the land released He 
further covenanted that if the land before 


the expiry of the stipulated period, or any time ` 


thereafter, passed out of the mortgagee’s posses. 
sion on one cause or another, the mortgagor should 
be personally liable to pay the principal together 
“with the interest” at twelve per cent per annum 
from the date the mortgages was deprived of the 
‘possession. Tho mortgagor died on 24th February 
1912 and in 1914 tho mortgagee was dispossessed 
under the Vatan Act, In 1917 the mortgagee brought 
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the present suit to recover the money due on the 
mortgage under the personal covenant, from the 
son ofthe deceased mortgagor, and the question 
was, from what date limitation ran against the 
mortgagee under that covenant: 

Held, that, in the first instance, limitation ran 
from the expiry of the mortgage period, ê e, in 
1997, but that the period of limitation was extend- 
ed under section 29 of the Limitation Aot, 
because, the mortgages being in possession of the 
property, and according to the terms of the mort- 
gage, receiving the produce of the mortgaged land 
in lieu of interest, such receipt of produce in lieu 
of interest must be deemed to be payment for 
the purpose of sub-section (2) of section 20 of 
the Limitation Act, and that being the case, 
limitation would only begin to run from the date 
of the last payment, i. e., the 2!th February 1912, 
when the mortgagor died, and under Article 116 of 
Schedule I to that Act, the plaintiff would have 
six years within which to sae for the debt from 
that date, and that consequently the suit was not 
barred by limitation. [p. 285, cola, 1 & 2] 


Sesond appeal from a  deeision of the 
Assistant Judge, Belgaum, in Appeal No. 48 
of 1919, confirming a deeree passed by 
the Subordinate Judge at Athni, in Civil 
Suit No. 113 of 1917. 


Mr A, O. Desai, for the Appellants. 
Mr. H. B, Gumaste, for the Respondent. 


JUDGMENT. 


Macnkopn, O.J.— The plaintiffs sued to 
recover Re, 625-9-0 from tbe property of 
the deaeaced father of the defendant, and 
from the defendant personally, alleging,‘ that 
the defendant's fatter Sakharam mortgaged 
to the plaintiffs! deceased father Mahipati 
Kulkarni  vezían land for Rs. 460 on the 
21st August 1897; and that the plaintiffs’ 
father, and after his death the plaintiffs, had 
been-in possession of the land until 1914, 
when the defendant dispossessed them 
through the Revenue Authorities under the 
Vatan Ast. 

The suit was diemissed by the Trial Court 
on the grouud that it was barred by limita- 
tion, But it is admitted now that tbe Trial 
Judge had not the materials before him for 
asosriaining the real date of the death of the 
defdudant’s father. He sonsidered that the 
defendant's father had died in 1908, and as 
the suit was filed io 1917, it wes clearly 
barred. In appeal it was admitted after 
the produetion of further evidenee that the 
defendant's father died on the 24th February 
1:12. The reason, therefore, for the judge 
ment of the Trial Court failed. But the 
learned Appellate Judge digmissed the appeal 
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on another ground, namely, that the agree- 
ment in the plaint mortgage was void under 
seotion 5 of the Vatan Aat, There, I think, 
with due respeet, the learned Judge was 
wrong. There is nothing to prevent a 
vatandar when mortgaging vatan proper- 
ty, although the mortgageadmittedly would 
not be effestive beyond the life-time of tbe 
vatandar-mortgagor in ordinary osireum: 
stanses, from personally covenanting to pay 
the mortgage amount, In the plaint mort: 
gage, which was a mortgagewith possession in 
lieu of interest for a period of ten yesre, the 
mortgagor covenanted to pay the principal at 
the étipulated time and get the land released, 
He-further envenanted that if the aforesaid 
land before the expiry of the stipulated 
period, or any time thereafter, passed out 
of the mortgagee’s possession on one eanse 
or another, the mortgagor should ba person: 
ally liable to pay the prineipal together with 
the interest at twelve per sent. per annum 
from the date the mortgages was deprived 
of the possession, 

Really the only question ie, from what 
date limitation runs against the mortgagee 
on that eovenant. He has been dispossessed 
because the mortgagor-vatandar died. I 
thn k in the firat igstareo limitation would 
run from the expiry of the mortgage period. 
But for the first time the appellants have 
claimed that tte period of limitation was 
extended under section 26 of the Indian 
Limitation Aet, kesacse, the. mortgagee 
beirg in posression of the property, and 
aegording to the terms of the mortgage, 
receiving the produce of tbe mortgaged 
land. in lien. cf interest, such  reseipt of 
produse in lieu of interest muat he deemed to 
be payment for the parpose of aub aestion 
(2) of sestion 20 of the indian Limitation Aet, 
and that being the sase, there san be no 
doubt limitation would only begin to run 
from the date of the last payment, whish 
eertainly was not earlier than the 24th 
February 1912, when the catandar-mort- 
gagor died, and the contrast being registered, 
under Artiele 116 the plaintiff would have six 
years within whish to sue for the debt from 
that date, In my opinion the suit is not barred 
by limitation, and the agreement is not void 
under sestion 5 of the Vatan Aot. "There: 
fore, the deeres dismissing the suit must be 
get aside and the ease remanded to the Trial 
Oour& to sontinue the hearing. The sosts 
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in the Trial Court will be sosts in the osute. 
Each party will bear his own ecsts in the 
first Appeal Court and in this Court. 

Saar, J.—It is olesr from the arguments 
before us, as aleo from the memorandum of 
appeal, 'hatthe plaintiffs prinsipally relied 
upon 8 sovenant in the mortgage bond as to 
dispoesersion. I have grave doubts as to 
the applieation of this covenant to disposses- 
sion in aonsequence cf the mortgage soming 
to an end on tho death of the mortgagor in 
virtue of thé provisions of the Bombsy 
Hereditary Offiees Act. That eontention is 
opposed to the desision in Kréshnait Sasharam 
v. Kashim Mohiddinsaheb (1), in which there 
waa a similar eovenant to be eonstrued; and 
if the deeision of this esse depended upon 
the construetion of thie eovenant, I sbould 
have found it diffieult to assept the sontene 
tion. It is elear, however, from the terms 
of the mortgage bord that the mortgagor 
eovenanted personally to re-pay the amount, 
and that theamount of the mortgage besame 
payable under the terms of the mortgage. bond 
in 1907. Sines 1907, in virtue of the pro. 
vision of sgetion 20, sub.sestion (2) of the 
Indian Limitation Ast, there was a fresh 
starting point for the period of limitation 
each time the mortgagee received the produse 
of the mortgaged land in lien of interest up 
to February 1912, when the mortgagor died, 
It is alcar that up to that time the mort. 
gage was valid, and that during the sontinu- 
anee of the mortgage the provisions of sestion 
20, enb sestion (2), would apply. That 
being sc, it follows thaj as regards the par- 
sonal liability of the mortgagor to re pay 
the debt, the period of limitation under 
Artitle 116, whieh wonld apply to this ease, 
would be six years from the date when the 
mortgagee as sach last reseived the profits 
in lieu of interest before his death, that is, in 
this ease prastieally from the date of big 
death. The plaintiffs’ elaim to resover the 
mortgage amount from the heir of the 
mortgagor is in time on that basie. J, there. 
fore, sonour in the order proposed by the 
Chief Justiee. 

Appeal allowed: 


Case remanded 
(1) 57 Ind. Cas. 76; 22 Bom. L, R. 885; 414 B, 
600. 
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OALCUTTA HIGH COURT. 
APPEAL FROM AÁPPELLATE Decree No, 693 
or 1919. 
March 11, 1921. 
Present :—-Juatise Sir N, R. Ohatterjea, KT., 
^ and Mr. Justise Suhrawardy. 
KARIM AND oruggS—- DEFZADANTS — 
APPELLANTS 
VET EUs 

ASWINI KUMAR SIKDAR AND OTHERS 


—PLaINTIFES8 — RESPOXDEATS. 
Bengal Tenancy Act (VILI of 1885), ss. 26, 155— 
Ejectment suit—Decree, Jorm of-—Haecution of decree — 
Compensation for misuse, 


Where in’a suit under section 25 -of the Bengal 
Tenanoy Act for the ejeobment of an occupancy 
vaisat for misuse of the holding the Court passes 
a decree in favour of the landlord, the decree 
cannot direct the ‘payment of compensation in 
addition to ordering-ejectment:the decree should, 
under section 155 of the Act, declare the amount 
of compensation reasonably payable to the plaintiff 
for misuse, and fix a period during which it shall 
be open to the defendant to pay that amount to 
the plaintiff, and if the misuse is.capable of remedy, 
similarly fix a period for remedying the same. 


[p. 237, col. 1.] : . ' . 

When such a decree is pub into execution, ib 
should be executed as a decree for ejectment ‘and 
not as a decree for compensation, because eject- 
ment isto follow in the event of non-compliance 
with.the order directing payment of compensation 
and remedying of the misuse. [p. 237, col. 2. 


Appeal against a desree of tre Officiating 
Subordinate Judge, lst Court, Faridpore, 
dated thé 8th of Marsh 1919, modifying thas 
of the Munsif, Third Court at Bhangs, dated 
the :0th-of November 1917. 


FAOTS appear from the judgment, 


Babu Bepin Behart Ghosh (with him Babu 
Pramatha Nath Banerji), for the Appellants. 
——The defendants are the appellants. 
The eppes| arises out of a suit for ejast- 
ment on the ground that the defendant, who 
ig an oosupaney raiyat, had taken away earth 
from some portion of the holding and had 
thereby rendered the land unfit for the 
tenaney. The first Oourt desreed the suit. 
The tower Appellate Court in modifying that 
deeree has gone beyond what had been 
glaimed by the plaintiff. 


Refers to.seation 25 of the Bengal Tenaney 
Ast.:. Under that -sestion it must. ba- found 
that the land somprising the holding has bean 
rendered unfit for the purposes of the 
tananey. If only a portion of the plot has 


been rendered unfit in the sense that it hag 
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besome legs prodastive,than the sestion would 
not apply. It has found that a layer 12 
inshes deep has been removed but that srops 
are.grown there, Refers to sestion 155 of the 
Bengal Tenancy Aot. The misuse.in the 
present ease is sapable of remedy, The 
desroe is to the effeet that I shall be ejested 
and made Hable as well for sompensation. 
Tbe Court has not given me a pariod of time 
to-enable me to remedy the grievanos by pay- 
ing eompensation as required by sastion 155, 
Refers to Pershad Singh v Ram Periab Roy 


(1), Kali Ohandra Ohakravirty v. Kali Kunar’ 


Majumdar (2). I -submit under seotion 25 


the -eondition of the land - should be ‘wholly’ 
The law does not panalise both 


ehanged, 
ways—payment of compensation and eject- 
ment. l 

Babu Hira Lal Ohuckerbutiy, forthe Rə- 
spondents.— [he tenant has to eompensate 
in any ease and to remedy the misuse. In 
defanlé of either he is to ba ejested under the 
law. Refers to Pershad Singh v. Ram Pertab 
Roy (1), Keahib Lal Nag Masumdar v. Jna- 
nendra Nath Ghose (3). As regards the segond 
point raised, I aubmit if is a mere play upan 
words, The Appellate  Oourt modified 
the deeree in respesi of the amount of the 
aompensation only and the desree of the first 
Court was maintained on all other points. 
The firat Court allowed a month's time for 
payment of sompensation. Thatis elear enough 
and the lower Appellate Court has, though 
nob expressly, granted the same time for 
payment of sompensation, inasmush as it 
did not interfere with the first Oourt’s dearoe 
on that point, 

Babu Bepin Behari Ghosh, briefly replied, 

Babu &iraje Mohan Mazumdar, for the 
Daputy Regietrar, 

JUDGMENT,—This appeal arises ont.of a 
suit under seetion 25 of the Bengal Tenansy 
Ast for ejsetment of the defendants, on the 
ground that the defendants, who .were ocsu- 
panoy razyats, had made the land unfit for the 


purposes of the tonangy by making exsaya- 


tions thereon, after serviee of noties under 


gestion 155 of tha Bagal Ponansy Ast. The 


Court of first instanes gave a desrse for ejeat- - 


ment and also awarded Rs, 100 for compensa. 


tion. On appeal the amoant of compensation 
The défendants hive 


was redueed to Rs, 50, 


0 22 O. 77.at p. 84; 11 Ind Deo. (x. s.) 54. 
(2) 34 Ind. Cas. 537, 230. W, N. 563. 
. (8) 24 Ind. Cas. 638; 20 C, L, J. 832 at p.334, 
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‘appealed to this Court and two eonténtions 


have been-raised on their behalf. The first 
is that there sannot be a deeree for sompen- 
sation in addition to a desree for ejestment, 
‘and secondly, that no date having been fixed 
by the dearee of the lower Appellate Oonrt, 
the decree is bad in law 
With regard to the. first sontention, it is 
to be observed that seation 25 of the Bengal 
Tenansy Act lays down that an ossupansy 
rüwat shall not be sjested by his landlord 
from his holding, exeept in execution -of a 
decree for ejestment passed on the ground 
that he has used the land comprised in his 
holding in a manner whish randers it unfit 
for the purposes of the tenaney. Sastion 155 
Jays down the prosedure to be-observed before 
a suit for ejestment aan bs brought and 
provides that & notise must be served upon 
the tenant epesifying the partieular misuse 
and, where the misuse is capable of remedy, 
requiring the tenant to remedy the same, and 
in any ease to pay reasonable oompentation for 
the miruse and that no suit shall be entertain- 
ed until he has served a notice and the tenant 
has failed to comply within a reasonable time 
with that request. There is no question 
that sueh a noticas was served. Snb-sestion 
(2) of that section lays down that a deoree 
passed in favour of a landlord in sush a suit 
shall declare the amount of sompensation 
whiéh would reasonably be payable’ to the 
plaintiff for the misnse and whether the mis- 
use is aapable of remedy and shall fix a 
period during whieh it shall be open to the 
defendant to pay that amount tothe plaintiff, 
and where the misuse is dealared to be cap- 
able of remedy, to remedy the same. Sub. 
‘seation (3) gives the Court power to extend 
‘the period fixed by it under sub section (2), 
and sub-sestion (4) lays down that if the 
defendant, within the period or extended 
period (as the case may ba) fixed by the Court 
under this seotion, paya the eompensation 
mentioned.in the deoree and, where the misnse 
is deelared by the Court to- be sapable of 
. remedy, remedies the misuse to the satisfaetion 
; of the Court, thedeoree shallnot be exesuted. 
“Tt ig oléar, therefore, that under sestion 155 
the desree "must deelare a reasonable amount 
of sompensation payable to the plaintif and 
fix à period during whieh it shall be open 
to the defendant to pay that amount to the 
. plaintiff, The deoree must, where in the 


opinion of the Court the misuse is eapable of . 
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remedy, similarly fix a period for remedying 


the same, If there is a somplianse with 
both these ordsra, the  deeree sannot be 
exesuted. It follows, therefore, that if there 


is non-compliance with both or either of them, 
the deored i is to be executed, The question, 
however, is what is the deeree to be exesnted, 

We think the deeree to be exesuted is a 
desres for ejestment and not a dearee for som. 
pensation, beoguse ejeabment is to follow in 
the event of non-complianse with the order 
of the Court directing payment of eompensa- 

tion and remedying of the misuse, If the 
interpretation whioh the learned Pleader for 
the respondent sought to plase upon the 
sestion is gorrect, then it follows that there 
san be not only a decree for compensation if 
addition to the desree for ejeatment, but 
also a desrea for remedying the misuse. The 
dcarer, as stated above, is to direst two things 


to be done, namely, pay ment of compensation 


and remedying of the misuse, and if the 
plaintiff is entitled to get a decree for eom. 
pensation in addition toa decree for eject. 


.menf, we do not ses,any reason why the 


plaintiff should not also gef. & deerse for 
remedying the misuse. The fast is that the 
desree for ejestment is a penalty for the 
non-payment of compensation and non- 
sompliance with the order for remedying the 
misuse, In other worde’, there are two alter. 
natives, either a compliance with the orders 
orejestment, Weare aesording]y of opinion 


hat the decree of the lower Appellate Conrt, 


so far as it dirests payment cf Rs, 50 as 


-sompensation tothe plaintiffs, should be.tel 


aside, , 

The next question is whether the TERN 
is bad by reason of its not having fixed a 
date for ejeoíment. Now there is no doubt 
that if would have been better, if the Court 
had fixed a date in the jndgent, and we think 
that the Court in such eases should fix a date 
in the appellate judgment where there is an 
appeal In the present case, however, it 
appears that the deoree of the first Court 
deoresd that the defendants were to be 
ejeeted in the event of the non-oomplianas 
with the orders within one month from 
the "date of the decree,” Now _ there 
having been an. appeal, the deeres of the 
Ap.ellate Cours was.the deeree to he exe. 
outed, In the-ease of Noor -Ali Ohowdhurz 
v. Kon? Meah (4) it was. held that the ap. 

(4) 18 C. 18; 6 Ind. Doc. (x, s.) 505. 
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pellate deeree must ba. presumed to insor- 
porate the terms of the original deeree 
and is the only deeree to be exesuted. 
That was a oase under section 52 of 
Ast VIII of 1859 (eorrespondiag to seotion 
66 of the -present Bengal Tenaney Ast), 
and there isa period of 15 days . fixed by 
the seetion itself, But we think the prinsi- 
ple may apply to the fasts of the present 
ease. Then the dearee for ejestment in the 
present sass was exeeuted more than 30 
days after the deeres of the Appellate 
Court, and no attempt was made by the 
defendants to have the exesution of the 
deeree stayed. 

It is to be observed that the Court has 
power under sub.-sesiion (3) of seotion 155 
to extend the time fixed by it and no ap- 
plication was made for extension of the 
time. The desree for ejeetment, as stated 
above, was exesuted after the expiry of 30 
days fróm the date of the desree of the 
Appellate Oourt; and we are told that the 
plaintiffs have taken possession of the pro. 
perty, We do not see how it is possible 
for the defendants to remedy the misuse 
after the plaintiffs. have taken possession of 
-the property, and possibly have brought 
the land bask to its original sondition. 
Under these sireumetances, we think that we 
ought not to interfere with the deereo. 

The result is that the deeree . of the 
lower Appellate Court, in so far as it awards 
Hs, 50 as sompensation to the plaintiffs, 
will . be set aside. In all other respeots, the 
deorea of the lower Appellate Court is son= 
firmed and this appeal dismissed. 

Baeh party will bear its own ooste in this 
‘appeal, 

Appeal dismissed, 
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SIND JUDICIAL COMMISSIONER'S 
; . COURT. 
Sxcoxp Orvin Arrear No, 54 or 1917, 
July 56,1420, — 
Présent ;—Mr, Kineaid, J, O., and 
Mr. Kennedy, A.J. C. 
SOJHRO son or SHAH. NAVAZ AND OTHERS 
— DEFENDANTS— APPELLANTS 
VEYEUS 
- OHANGOMAL son or BHOJRAJ— 


PLAINTiFE— RESPONDENT, 
Dekkhan Agriculturiste’ Relief Act (XVII oi 1879), 


INDIAN OASES, 
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8. T1, applicability of —Civil Procedure Code (Act Y 
of 908), O XXI, r. 2S—Payment or adjustment not 
certified, effect of. : 


The provisions of section 7l of ihe Dekkhan 
Agricul.urists' Relief Act have no application or 
ra co with a decree based onan award. [p 289, 
co 

When payment or adjustment of a deoree is. not 
certified to the Court as required by Order XXI, 
rule 2 of the Civil Procedure Code, the Court; 
exeouting the decree should refuse to recognise ib 
under sub-rule (3) of that rule, even though fraud 
has been committed by the fudgment-oreditor. [p. 
239, col. 1.] 


Appeal from a deeres of the Distriot 
Judge, Larkana, 

Mr, Kundanmal Dayaram, for the 
lants. 

Mr. Sobhanmal Balramdas, for the Responds 
ent. 


JUDGMENT.— Tha fasts of this sase are 
shortly as follows; —The plaintiff got a deeree 
based on an award against the defendants on 
the 9th of February 1909, The deeres was 
for Rs, “00 and provided payment by an instal- 
mont of Rs. 150 on the «st of February 1910 
and subsequent instalments of Rs, 130 on the 
lst of eash February following, A slausa 
provided that a month after any default, the 
whole amount of the debt besame due, Thera 
was apparently a default and the respondent 
filed an exesution  applieation before the 
Subordinate Court of Larkana. Amongst 
other pleas advansed by the defendanta they 
eontended (1) that the deeree had ‘been 
satisfied by the sale of oertain land to one 
Werhomal, the nephew of the judgment-ore- 
ditor, (2) that the deeree had been satisfied 
from the mesne profits in (910. Bosh the Trial 
Oourt and the Court of the District Judge, 
Larkana, rejeeted the sontentions of the 
defendants and allowed execution to proeeed. 
A second appeal has been lodged to this 
Court. 

The main point in this ease is whether 
seotion 71. of the Dekkhan Agrienlturiate' 
Relief Ast applies to the ease. The learned 
Pleader for the appellants has tried to distin- 
guish Hassomal Manghirsing v, Khushiram 
Khatanmal (1) and Govindrao Nathar Pingle 
v. Ambalal (2), on the ground that they apply 
to sestion 15-B and rotto sestion 71. But 


Appel. 


(1) 19 Ind. Oas. 564; 6 S. L. R, 209, 


(2) 11 Ind. Cas. 866; 35 B, 810; 18 Bom. L. R 
862, 


Vol, LEIT]. 
BHUDEO v, BAIKUNTHI, 


seation 71 ean only apply to suits to whish 
the Dekkhan Agrisulturists! Relief Act itself 
applies; and those suits are clearly laid down 
in Ohapter II. Nowhere in the Ast is there 
any referenge as to the desree based upon an 
award. We, therefore, take the view that 
sestion 71 is no more soneerned with a 
deores passed on an award than seetion 
15-B, 
Theasoond point raised by thelearned Pleader 
was that there bad been fraud sommitted by 
the judgment ereditor in not sertifying the 
payment under the desree, and that, therefore, 
the Court should not recognise it, But we are 
prealuded from deciding, as the lsarned 
Pleader would have us deside, by the decision 
in Allarakhio Abdulla v. Ladkik Sachoo (3), 
wherein & Beneh of this Court held that 
when.a payment or adjustment had not been 
sertified as required by Order XXI, rule 2, 
the Court exeenting the desree must refuse 
to resognise it under Order XXI, rule 2, 
sub-rule 3, even though the desree-hdlder 
bad sommitted fraud by omitting to show the 
payment or adjustment in his execution 
applisation. These are the only two points 
whieh have been raised before us. 

We eonfirm thelower Court/s finding and 
desree and dismiss this  &ppeal with 
eoste, 

Appeal dismissed, 


(3) 5l Ind, Cas, 567; 18 8, L, B. 71, 





ALLAHABAD HIGH COURT. 

t EGOND Civit APPEAL iro. 24 or 1919, 
Mareh 1, 1921. 
Fresent:—Mr, Justise Stuart, 
BHU DEO—Derexpast— APPELLANT 
versus 

Musammat BAIKUNTHI-—PLAISTIFF— 
; REsSPONpENT. 

Civil Procedure Qode (Act V of 1908), O. IX, 
mv, 2,9, suit dismissed under—Remedies allowed to 
plaintiff, whether mutually exclusive, 


The two remedies allowed to a plaintiff whose 
suit is dismissed under Order IX, rule 2 or rule 3, 
vis., the remedy of bringing a fresh suit, or of apply- 
ing to have the dismissal set aside, are not mutual. 
ly exolusive. Thus, if he fails in his attempt to 
have the dismissal set aside, he still has the 
remedy of bringing a fresh suit, 
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Seaond appeal from 4 deeree of the 
Second Additional Judge Aligarh, 


Mr. Panna Lal, for the Appellant, 

Mr. Benoy Kumar Mukerji, for the Re. 
spondent. 

JUDGMENT.—The point raised ig whether 
the two remedies allowed to a plaintiff 
whose suit has bean dismissed under Order 
IX, rule 2 or 3, namely, the remedy of bring- 
ing a fresh suit or applying to have the dia- 
missal set aside, are mutually exoelusive. The 
words of Order LX, rule 4, are materially the 
same as the words of sestion 99, Ast XIV 
of 1282, upon this point. The wording ia 
not very happy. The use of the word “or” 
presents many diffisulties. In spite of the fact 
that the word "or" is usedand in spite of 
the fant that the ramedy of bringing a 
fresh suit ia plaesd first and ths “remedy 
of having the order set aside is plaesd 
second, I am of opinión that the "lower 
Appellate Court is right. I sannot. read 
into the words of the seetion the meaning 
that when a person, in good faith believing 
his suit to have been wrongfully dismissed, 
somes into Court to have that order set 
aside and fails to suoeseed, that person 
inenrs the peralty of not being permit. 
ted to bring another suit upon the same 
fasts. The seleetion of the remedy of 
bringing a fresh suit involves the plaintiff 
in the nesessity of paying a fresh Court- 
fee and aman would naturally wish -to 
take “his ahanee of getting his suit restored 
and avoiding payment of a fresh Court-fee, 
It does not seem likely* that it was the 
intention of the Legislature that if he took 
this ehanse, he wasto be deprived of all 
other remedy in event of failure, The 
whole of the argument on the side of the 
appellant practically rests upon the use of 
the solitary word “or,” and I do not think 
that there is sufficient forse in that argu- 
ment to support the appellant’a oontention, 
I, therefore, dismiss this appeal with costs, 

Anpeal dismissed, 


9240 
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-° . BOMBAY HIGH COURT. . . 
Secoxp Civit APPEAL, No, 555 or 1920, 
January 18, 1921, 

Present : —Sir. Norman Maaleod, Kr., 
Chief Justice, and Mr.. Justise Shah. 
GURUSHANTAPPA GURAPPA 

. . :KHOBBANN AV AB. AND OTHERS— 
D&FENLANTS— ÁPPRLLANTS ` 
persus . 
MALLAVA SANGAPPA CHAVANDI 
—Pr:terIFE— RESPONDENT. 

Landlord and. tenant——QCovenant not to sublet, breach 
of —Damages, suit for, by landlord —Damages, principle 
of assessing. 

Where a landlord claims damages from his tenant 
for breach of one of the conditions of a rent-note 
gvhereby the tenant is prohibited from sub- 
letting the property to others, the landlord must 
prove that he has suffered such damages as are 
the necessary and just consequences of the breach of 


the-covenaut. The fact that the sub-letting results 
in a. profit to the tenant would not cause damage 


to the landlord. 
- RSeaond appeal from a desision of 
‘the Disetrieé Judge, Dharwar, in Appeal 
‘No. 72 of E918, amending the deeree passed 
‘by the Subordinate Judge at Hubli, in Civil 
‘Suit No. 581 of 1917. 
"Mr. Nilkant Atmaram, for the Appellante. 
Mr, Q. S. Mulgaokar, for the Respondent. 


: JUDGMENT. 
Ma ougop, O. J.—The plaintiff sued for. rent 
under a rent-note, datedithe 7th of September 
1860, and for damages for braash of one of 


the. terms of the: rent note, whereby the 


tenani was probibited from letting the 
.property-to-others under an agreement to pay 
ient. The. defendants Nos. 1 . to. 4 are the 
-representatives of the tenant and-ad mittedly 
‘they have sub-let the premises, The Trial 
:Claurt.sonsidered thet the plaintiff had not 
_proved that.he was entitled to anything more 
than. nominal damages and awarded one pie, 
-but omitted to. consider the. plaintiff's elaim 
for rent, ln.appeal Re..60. for three years’ 
rent were allowed and. an additional sum of 
Rs. 40 per year was allowed as damages for 
three years, on the ground that there was a 
elear breaeh of the covenant, and that as the 
tenant was making a profit of Rs. 80 a year, 
it was olear that the landlord was in equity 
entitled to damages. That, I am afraid, is 
not the sorreet principle on whish a olaim 
for damages san be arsessed. There is only 
one prinsiple, viz., that the plaintiff must 
prove that he has euffered such damages as 
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are necessary and- just sonsequenees of the 
breash of the sovenant. In the lease where 
there is a covenant not to assign and the 
tenant assigns: without leave; then oleavly 
the landlord suffers damage, besause he.is 
deprived of the liability of the original lessse 
under theo terms of the lease. Again; if there 
is a covenant not to sub-let and the tenant 
sub-lets without leave to a careless person 
whereby the premises are damaged, then 
clearly the landlord would. be entitled to 
reeover damages against the tenant for sub- 
letting without leave, But the more faot 
that the sub-letting results in a profit to the 
tenant would not cause damage to the land- 
lord, Therefore, the plaintiff in this ease hag - 
not proved that he-has suffered any damage 
owing to the tenant resovering a higher.rent 
from the sub.tenant, The Trial Judge was 
prefestly right in awarding one pie as nominal 
damages. om 


The desree, therefore, must be. amended. 
There will be a deeree for the plaintiff 
for Bs, 60 as rant and one pie as damages; 

Costs throughout in proportion, mes 

Swan, J.—I agree. db 
| Decree amended, 


ALLAHABAD HIGH COURT. 
SECOND Orvit Appeat No. 1525 or 1918, 
February 25, 1921. i 
Fresent :—Mr. Justice Gokul Prasad and 
ii Mr. Justise Stuart. 
AJODHYA KOERI —D&FENDANT— 
APPELLANT 
versus 
RAM SUNDER TUEUWARI—PLAINTIFF— 
RESPO- DEAT. 
. Civil Procedure Code (Act V of 1908), s, 11—Res 
judicata’-Hindu Law—Sale by father—8Sale set asile at 
‘instance of sons—Father no-party to qwoceedings— 
Suit by vendee against father for refund of considera. 
tion money—Suit, whether barred, 


In:& suit brought by. the sons.of'& Hindu, to 
which tho. father was not: a-party, a sale by the 
father was set-aside on the ground that it wasmot 
‘for family-necessity: The vendee thereupon bronght 


the present suit. against: the-father. for refund..of 


the consideration money, and the question: was 
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whether the plaintiff was, by reason of the previous 
suit, estopped from contending that the whole of 
the consideration was paid: 

' Held, thatthe father not havingrbeen a party to 
the previous litigation, any decision passed therein 


was not binding as res judicata between him and. 


the plaintiff, and the Courts had the right to enter 
into evidence and determine whether the whole 
consideration had passed or net. 


Second appeal from a decree of the Subordi- 
nate Judge, Jaunpur, dated the 4th June 
1918. 

Dr, 8, M, Sulaiman, for the Appellant. 

Mr, Mukhtar Ahmad, for the Respondent. 


JUDGMENT.—The sole point raised in 


this appeal is whether the plaintiff-respondent 
was, besause of a previous judgment, estopped 
from eontesiing that- the whole of the gon: 
sideration mentioned in the deed in his favour 
had paesed. it appeare that the pleintiff. 
respondent obtained two sale-deeds of eei tain 
property from the defendant. Soma time 
later the defendant's sons brought a suit to 
recover bask possession of the property sold 
to the plaintiff on the ground that the sales 
were not for family nesessity. That suit suc- 
aesded. It may be mentioned here that the 
present defendant, the father, was no party to 
that litigation, The present snit was thereupon 
brought by the plaintifi-respondent for refund 


of the eonsideration whiah he had pain for. 
those sales against the defendant-appeliant, 
the: 
defendant pleaded that the whole of the son-. 


his vendor, Amongst other pleas 


sideration had not been paid and, therefore, 
the plaintiff was not entitled to olaim bask the 


whole amount entered 1n the deeds from the. 


defendant, He also sontended that the find- 
ing in the suit brought by the sone agoin.t 
the present plaintiff that the whole 6 nsidera- 
tion had not passed operated as :es judicata 
against the plaintiff's present elaim for the 
whole of the consideration money. 
Courts below have repelled these contentions 
and have desreed the plaintiff's elaim in. full, 
The defendant «omes here in sesond appeal, 
and his first plea is that beoause of the deei- 
sion in the previous suit that the whole of 
the sonsideration had not, been paid by the 
plaintiff, the: Courts below were. wrong in 
desiding otherwise in his, suit. This 
eontention sannot prevail The! defendant. 
appellant was no party to the previous litiga- 
tion and any deoision therein would not be 
binding as res judicata between him and the 
present -plaintiff and, therefore, the Courts 
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Both the. 


SAY 


below had the right to enter into the evidence 
and deside on the evidenee before them 
whether the whcle eonsideration had’ passed 
or noi. Having done so, they had decided 
the qee«tion in favour of the plaintif- 
respondent. This finding is a finding of 
fast behind whieh we sannot go in second 
appeal, This appeal, therefore, must be 
dismissed with eosts including in this Court: 
fees on the higher soale, 

Ó Appeal dismissed, 


BOMBAY HIGH COURT, 
Oivi EXTRAORDINARY APPLICATION ° 
No. 192 or 1920. 
Jannary 19, 19z1. 

Present :—Sir Norman Maeleod, Kr, Chief 
Justise, and Mr, Justiae Shab. 
GHELABHAI PUNSI-—PriINTiEF 

: — ÁPPLIOANT 
versus 
- Tux EAST INDIAN RAILWAY 
COMPANY —DEFENDANT8— 


Opponents. 

Consignor and consignee—Consignment of goods by 
Rail—Risk Note in Form B--Short-delivery — Railway 
admitting loss, whether ses it against damages 
to consignor. 


El 


Ina suit for P T for non-delivery of 
goods entrusted to a Railway Company. for 
carriage under the Risk Note Form B, the mere 
admission by the Railway that the goods were lost 
is not sufficient to escape liability but they must 
prove by leading evidence that the goods were lost, 


Aprlioation 

Mr, Jinnoh (with him Messrs. In4ranazagan 
Brimohanlal), tor the Applisant, |, 

Mr. Ooltman{ with him Messrs. Little & Oo), 
for the Opponents. 

JUDGMENT. 

. MacnEOD, O. J.-—The plaintiff in this oase. 
eonsigned 250 bags of riea to Bombay from 
Dubrajpore, whioh were delivered to the 
first defendant Railway Company at Dubraj- 
pore to be delivered by the seeond defendant 
Railway Company af Wadi Bunder, Bombay. 
The plaintiff only reaeived delivery in Bombay 
of 245 bags, and in sonseqnence demanded 
from the Railway Company either the two 
bags of rice or their value. 


242: 


The sase same on for hearing before the 
learned Third Judge of the Small Causes 
Court, when it. was stated by the nesond 
defendant that the goods were lost on the 
Railway line, that the defendants had taken 
the proper amount of sare imposed by law 
on them, and that the loss was due to osuses 
beyond their sontrol. A sommission was 
direeted to issue to the Distriet Court at 
Birbhum to examine evidenee, but that 
evidence was confined to the issue whether 
the Risk Note was signed by the plaintiff 
eonsignor, The learned Judge held that as 
the plaintiff ‘had signed the Risk Note in 
Form 'B, there was a complete indemnity 
in all other oases except the sase of loss of 
a complete package due to wilful neglest of 
the Railway servants. In sonzequense the 
suit was dismissed. The plaintiff took the 
ease to the Full Court, where the question was 
argued whether it was sufficient for the 
defendants merely to admit that the goods 
were lost without leading evidences to show 
that they were loat. None of the Indian sages 
sited really deal with this particular question, 
which certainly did arise in the Irish case of 
Curran v. Midland Great Western Oompany of 
Ireland (1). In that sare two, pigs sonsigned 
by the plaintiff were short-delivered and the 
Railway Company songht to eseape liability 
under the Risk Note drawn up in very similar 
form to the present Risk Note 'B.' The suit 
was desreed olearly on the ground that 
although the Oompany admitted the loss, they 
did not lead any svidense as to how the pigs 
eame to be lost. taunot agree with the 
reasoning of the learned Judges of the 
Full Court of the Small Causes Conrt differ. 
entiating the present dase from that ense. If 
the present eontention cf the defendants were 
right, the eonsignor whose goods were short. 
delivered, would have no remedy even al. 
though, asa matter of fast, if evidense were 
taken, he might show that his ease eame 
within one of the exceptions in tbe Riek 
Note. If the plea of the Company that the 
goods are loat were suffüsient, then all that 
evidence is exeluded. 

In Mohansingh Ohawan v. Henry Oonder (2) 
a claim was made for the prise of certain 
bags not delivered. The suit was desided ia 
the lower Uourt in favour of tt e plaintiff, but 

(1) (1896) 2 Ir. R. 183; 2 Ir. L. R. 789. 


(2) 7 B. 478 at p. 480; 8 Ind. Jur, 98; 4 Ind. Dec, 
(N. 8.) 322. 
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in first appeal this desree was reversed on 
the ground that the alaim was barred under 
Artiele 30 of Sshedule If of Aet XV of 1877, 
In sesond appeal thia deeree was reversed, 
and although the issue in the snit was mainly 
one of limitation, there is & dietum of Mr. 
Justice West whieh is direstly pertinent to 
the question before us :— 

“The Railway Company in this ease were 
bound to deliver the partionlar bags whieh 
they received from the plaintiff's firm for 
sarriage, They did not deliver them; nor 
did they, so far as the evidenee goss, 
announce their inability to deliver them on 
&esount of having lost them either in transit 
or by misdelivery to some one not entitled ,., 
The natural presumption under sush siraum- 
stances is that all the goods arrived, and that 
the Railway Company was in a position to- 
deliver them Weare asked to infer from 
the mere non-delivery that they sould not be 
delivered, besause they were lost; but that is 
an affirmatiye faot of whish the Oompany 
ought to have given evidence, Prima facte, 
the responsibility rested on the Company, and 
the non-delivery: of the goods might arise 
from other causes than loss. Had the Oom- 
pany announeed to the plaintiff that his goods 
were lost, that might have helped the defend- 
ants’ ence; but no sush announcement was 
made, and the plaintiff eould ‘only tell that 
goods received and earried for him were not 
delivered.” 

A point seems to have been made before 
the Full Court that the plaintiff sued on the 
basis of seonversion of his goods by the defend- 
ants, in whieh ease undoubtedly the onus 
would lie on the plaintiff to prove that the 
goods had been eonverted. But that was 
elealy an error on the part of the pleintiff's 
Pleader in drawing up the statement of the 
elaim, and there is no reason why the plain-’ 
tiff should be prevented from having the ease 
tried as it ought to be tried, namely, asa guit 
for eompensation for non delivery of goods 
entrusted to the Railway Company for eare 
riage. 

We must, therefore, make the Rule absolute, 
set aside the decree of the Full Court of the 
Small Causes Court, and remand the ease for 
a re-trial, when the defendant Company will 
have to prove that the goods were lost, as & 
mere admission in their favour that the goods 
were lost is not suffieient. It may very well 
be that the defendants ean prove very easily 
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GOPI NATH MUKHERJEE t, NARESH CHANDRA MITRA, 


that the goods were lost, but still although it 
may ba only a formal matter, it is a matter 
of prinsiple, and the plaintiff would be 
entitled to eross examine the defendants’ 
witnesses in order to show that they were not 
protested by the Risk Note. 

The petitioners will have costs in this Court. 
The oosts of the Small Causes Court will 
abide the result of the ange at the re-trial. 


Suan, J.—I agree. 
Rule made absolute; 
Case remanded, 





CALOUTTA HIGH COURT. 
Civin Reviston Oase No. 168 or 1921. 
Jaly 18, 1921. 
Present :—Justiee Sir William Teunon, KT, 
GOPI NATH MUKHERJ&h—Devenpant 
— PETITIONER 
versus na 
NARESH CHANDRA MITRA AND OTHERS— 


Oprosite PauTixS 
Civil Procedure Code (Act V of 1908), s. 115, 
Sch. II, r. 10— Award, filing of, omission to give notice 
of—Decree in terms of award—High Court, power of, 
to interfere. 


A High Court has jurisdiction under section 115 
of the Civil Procedure Code to interfere with a 
deoree passed in terms of an award, where no notice 
was given of the filing of the award as required 
by Schedule II, rule 10 to the Code, 


Rule against an order of the  Muumsif, 
First Court, Alipur, in Title Suit No, 13 
of 1920, 

FAOTS appear from the judgment. 

Babu Sarat Chandra Roy Ohowdhury, for 
the Petitioner :—Notise should have been 
given to me of the filing of theaward by the 
arbitrator, See rule 10 of the Sesond 
Sshedule of the Civil Procedure Code. The 
language of rule 10 is imperative. Under 
the old seotion 516, whieh is exastly re. 
produced in rule 10, the giving of notice of 
filing of the award was held to be obligatory: 
refers to Hangasami v. Maitusami (1) and 
Ohatarbuj Das v, Ganesh Ram (2). Y sannot 
prefer objestions to the award unless I get 
notice of the filing of it. 

Babu Baranashibashi Mukerjes, for the 
Opposite Parties :—-No revision lies in sush 


(1) 11 M, 144; 4 Ind, Dec. in, s,) 100. 
(2) 20 A. 474; A, W. N. (1898) 132; 9 Ind. Deco. 
(N. 8.) 664, 


eases. Seo the desision of the Privy Counail 
in Ghulam Khan v. Muhammad Hassan (3), 
also Batcha Sahib v, Abdul Gunny (4). The 
eases sited by my learned friend wera 
desided before the desision of the Privy 
Counsil. l 

L Babu Sarat Ohandra Roy Ohowdhry begged. 
leave to point out that in Ghulam Khan's case 
(3) the objestions to the award had been 
heard and disposed of on the merits by the 
Court. | 

The applisation to set aside the award 
was barred by limitation. Sse Artisle 158 
of the First Sshedule of the Limitation Ast. 

[ Teunon, J. —Time may be extended under 
section 5, z 


JUDGMENT,—]1n this case from tha 
order sheet and from the affidavits of both 
parties presented to this Court it is obvioua 
that the notiee of the fling of the award 
required by the Seeond Sshedule, Rule 10 
of the Code -of Civil Prosedure, was not 


.given to the petitioner defendant. It follows 


that the orders, by whieh the Court below 
refused to hear the objeetion preferred by 
the defendant as ‘having been filed out 
of time and next proeeeded to decree the 
suit in terms of the award, mast be set 
aside and the oase-remitted in order that 
the Court may now proseed to sonsider all 
the objections taken by the defendant to the 
award, insluding .,the objestion that the 
award was invalid inasmueh as it had 
been filed after the date fixed by the Court 
for the making of the award In support 
of the eontention that in the exersise of 
this Court’s power of revision I should 
not interfere with these orders, referenea 
has baen made by the opposite party ta 
the ease desided by their Lordships of the 
Judisial Committee and reported as Ghulam 
Khan v. Muhammad Hassan (3), but with 
regard to that ease it is suffisient to say 
that it has no applieation fo the fasts of 
the present sase. 

For these reasons this Rule is mada 
absolate. The sosts of the Rule, whieh I 


(3) 29 C. 187; 60. W. N. 226; 29 1. A, Ol; 12 M, 
L. J. 77; 4, Bom, L. R. 161; 8 Sar, P, C. J, 154; 25 P, 
R. 1902 P.C,. 

(4) 21 Ind. Cas. 808; 88 M, 266; 14 M, L. T. 314 
26 M. L, J. 507; (1914) M. W. N, 142. 
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‘aseesa at one gold mohur, will be oosta in 
the case. 

1 express the hope that when the ease 
goes bask, the Trial Court will proceed to 
dispose of ib with tho ntmost possible ex- 
pedition, Let the records be sent down at 
once, 
Rule made absolute. 


N 


CALCUTTA HIGH COURT. 
APPE.LS From Orisinat Decaxks Nos, 35 AND 
"127 ox 1919. < 
March 8, 1921. 


Frerent:— Justice Sir Asutosh Mookerjea, 


ts KT, and Mr. Justiea Buokland. 

KRISHNAJIBAN SANYAL —APPELLANT 
à ` VEISUS 

-MAHAMMAD MAS:UDDIN MANDAL 


“AND OTHERS— RES! ONDENT?, 

Civil Procedure Code (Act V of Y 05), O.I, r. 8— 
Joinder of tparties and causes of action -Mortgage— 
Benamidar, whether can mawntain suit in respect of 
4mmoveable property—Nominal and real mortgagees, 
rights of, lo enforce mortgage security—Muhammadan 
Law- Muhammadan family living in commensality, 
if form joint family --Preswmption — Acquisition of 
property. 


Under Order I, rule 3, Civil Procedure Code, a 
suit is not bad for misjoinder of parcies ‘and causes 
of action if the right to relief against the several 
sets of defendants arises out of the same transac- 
tion and if separate sujís were brought & com- 
mon question of fact would arise [p. 735, col .] 

A benamidar; though he has no beneficial interest 
in immovesble property, is entitled to maintain an 
action in respect thereof even 5 the beneficial owner 
is not a party to it. [p. 46, col. 2 

A nominal mortgagee has the right to enforce 
the mortgage security.[p z4*, col. < ] 

When the members of a Muhammadan family 
live in commensality, they do not form a joint 
family in the sense in which that expression is 
used with regard to Hindus, and in Muhammadan 
Law thereis not, as there is in Hindu ‘aw, any 
presumption that the acquisitions of the several 
members are made for the benefit of the family 
jointly. [p. 247, col. 1.] 

Appeals against a deoree of the Subordi- 
nate Judge, Rajshahi, dated the 14th Sep- 
tember 1918. l 

Messrs. Dwarka Naik Ohakrabutty as 
Jatindra Nath Ohaudhury, for Defondant No. 1 


Appellant in No, 35, 


Mr. Shanzndra Lal Mazira, for the Appel: 
lant in No. 12r. 

Messrs, Sarat Ohandra Rat Ohaudhury, Biraj 
Mohan Majumdar, and Krishna Kamal Moitra, 
for Piaintiff No, 1 Respondent in No. 35. 

Mesars. Deb: Prosad Dutto, Gopendra Krishna 
Banerise and Rama Prosad Mookerjee, for 
Plaintiff, No. 2 Respondent in No, 35. 

Mr. B, Ohakrabarti, Dr. Sarat Ohandra 
Basak and Mr. Paresh Nath Mookerjee, for 
Plaintiff No. 3, Respondent in No. 35. 

Mr, Jarat Ohandra Mookerjee, for Defend. 
ant No. 6, Raspondent ia No. 35. 

Mr, Jatindra Mohan Ohaudhury, for the 
Respondents in No. 127. 


JUDGMENT, 

Mook&a3Eg, J.—The subiest-matter of the 
litigation whish has culminated in the firat 
of these two appeals is a mortgage-hond 
exesutel on the 23th April 1904 by the 
ninth defendant Ishamayi Debi on behalf 
of her infant adopted son, the first defendant 
Krishnajiban Sanyal, in favour of one Sariat 
Ulla Mandal, a member cf a Muhammadan 
family desaribed in these prossedinga as the 
Mandala of Biawanathpore in the Distriat of 
Mida. The relasionship of the different 
members of this family will appear from the 
follwing genealogieal table : — 








( : 
Khasa, Dassi, Ratan, 
Gulzar, 
Defdt no. 6 
" ) [ ~) 
Sariatulla, Sabaktulla, Bepati. Shahimuddiñ 
| C 
- | j 
Misrabi,  Khatyan, Kantn, 
Defend- Dofenl. married 
ant No.3, ant No, 2, ides 
| ( ) 
Din Mahomed, Kasirannessa, 
Pro Defend. Pro. Defend. 
anb No. 4. ant No, 6. 
J 
f 
| 1 
Mastuddin, Khabiruddin, , Mafizatunessa, 3 
Plaintiff. Pro. Defond- Pro. Defend. 
, aul No. 7 ant No. 8 
afterwards afterwards 
Plaintiff No 8. Plaintiff No. 2, 
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The plaintiffs are the two sons and daugh- 
ter of Sabaktulla, the brother of Sariatolla. 
‘They eeok a deslaration that although the mort 
gage-bond stands in the name of their unsle 
‘Sariatulla, the money advansed belonged to 
their father Sabaktulla, and they also pray for 
resovery of the mortgage money on this basia 
from the first defendant. The seeond, third, 
fourth and (fifth defendants are the 
descendants of Sariatulla, The sixth defend. 
ant Gulzər is a first sousin of Sariatulla 
and Sabaktulla, and the position taken up 
by him is that the money belonged, neither 
to Sariatulla alone whose name appears as 
mortgages on the fase of the deed, nor to 
Sabaktulla alone as asserted by the plaint. 
iffe, bot to all the members of a joint family, 
that ie, to himself and his two eousins. Tae 
substantial dispute may sonsequently bs 
expested, in these eireumstanses, to be res- 
tristed to the members of the Mandal family 
and not to affest the mortgagor; for it would 
be immaterial to the latter who was the real 
sreditor. It transpires, however, that on the 
5th May 1911, three years after the death 
of Sariatulle, the mortgagor took a release 
of a two-thirds share of the mortgaged proper- 
ties from Misarbi and Khatije, two of the 
three heirs of Sariatulla, on the basis of an 
alleged psyment of Rs, 3,600 to them ia 
settlement of their elaim as representatives of 
the mortgagee. The mortgagor (first defend- 
ant) is consequently driven to repudiate the 
elaim of the plaintiffs. The litigation has 
thus resulted in a triangular eontest, amongst 
the representatives of Sabaktulla (plaintiffs), 
Gulzar (the oousin of Sabaktulla!, and the 
mortgagor. The two heirs of Sariatalla, who 
granted the release of the 5th May 1911, have 
not entered appearane:; they have left the 
mortgagor, as might be aontisipated, to 
support their title. The iofant representa: 
tives of Kantu, the third heir of Sariatulla 
(who was not a party to the deed of release), 
have instituted a separate suit to enforee 
their alleged right against the mortgagor; 
but though not parties to the desd of re- 
lease and eonsequentl]y not bound thereby, 
they have adopted its terms to determine the 
amount due in their share, and the two suits 
have by soneent of parties been tried together 
on the same evidenae. The Subordinate Judge 
has found that the mortgage money belonged 
to Sabaktalia alona ani thas ositier Sarian 
ulla nor Gilzir hal aay oonsgra thee with. 


for the release. 


He: has further found that no money was paid 
He bas assordingly granted a 
mortgage-deeree to the heirs of Sabaktulla 
and has, asaneesssary oorolliry, dismissed 
the suit instituted’ by the grandgons of 
Sariatulla, Against these  deerees, two 
appeals have been preferred, namely, Appeal 
No, 35 of 1919 and Appeal No. 127 
of 1919. In the former of these appsale, 
the mortgagor appellant has sontended 
that the mortgage money belonged to 
Sariatulla, and that evan if it belonged to 
Sabaktulla, his heirs are bound by the release 
grauted by the representatives of the osten- 
sible mortgagee, These positions have. been 
eontroverted by the plaintiffs: respondents, 
while Gnlzar, as another respondent,hassoughf 
to maintain his own position, sontvary to the 
assertions of both the mortgagor and the 
plaintiffa, The mortgagor-appellant has alep 
urged that the sait is bad for misjoinder af 
parties and causes of aotion. 


We shall first sonsider the objeation tb 
the frame of the suit, whieh was taken'in tha 
Oourt below, and, in our opinion, rightly 
overruled by tha Subordinate Judge. Tha 
relief sought by the plaintiffs may be analys. 
ed and elessified as follows:— i 

(a) deslaration against the mortgagor that 
the plaintiffs were entitled to the mortgage 
dues, and consequential relief on the basis 
of sush deslaration ; 

(b) deslaration against the heirs of Satiate 
ulla that the plaintiffs, and not they a8 
asserted by them, wera entitled to the mort- 
gage dues; . Beo 

(c) dealaration against Galzar that the 
plaintiffe, and not he as asserted by him, weré 
entitled to the mortgage dues. sih 

Consequently, the ease is eovered by Order 
I, rnle 3 of the Civil Prosedure Oode, as 
explained in Ramendra Nath Ray v. Brojenirs 
Nath Dass (1), The right to relief against the 
several sets of defendants .arises ont of the 
same transaction, and if separate suits wera 
brought, the sommon question of fact woul 
arise, whether the sum advanced to ths 
mortgagor belonged,’ either wholly or par- 
tially, to the person named as mortgages 
in the instrament. No doubt, the trial of 
the questions, whieh arise on the pleadings, 
has baeome somplieated, but itis impossible 


(1' 41 Ind. Cas, 944; 45 0. lll; 27 Ç, L. J, 168, 
21 C, W. N. 194, 7 
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ko hold that that there i is a legal objestion to 
the frame of the snit, Itis further worthy 
of note that the Trial Court was not asked to 
exersies its power to order separate trials of 
the eauses of aetion against the different de- 
fendants under Order II, rule 6. We hold 
aesordingly that there is no substanse in the 
aontention thatthe suit wasimproperly framed. 

The appeal has been elaborately argued 
before ue, but the points which emerge for 
consideration really lie ina narrow eompass 
and may be thus formulated : 

a) Was the release of the 5th May 1911 


a genuine transastion? If the answer be in the. 


affirmative, would sueh.a release operate 
‘against persons other than the grantors, 
should any sueh turn out to be really interest. 
ed in the mortgage money ? 

(2) Did. the mortgage-money belong to 
Sariatulla alone, or to Sabaktulla alone, or to 
both of them jointly with Gulzar ? 

As regards the first question, we are of 
opinion that the releare granted to the 
mortgagor on the 5th May 1911 by two of 
the.. three representatives of Sariatulla was 
not a genuine traneaction. At that time, a 
.sonsidereble sum was due on the mortgage, 
and no intelligible theory kas been propound- 
ed why the persons who exeeuted the deed cf 
release, assuming them to have been really 
interested in the mcrigsge money, should 
abandon a substantial portion of the olaim. 
The evidenee in support of the alleged pay- 
ment of Rs. 3,600 sannot be deemed satisfas. 
tory. The mortgagor has not prodused his 
accounts to corroborate his assertion, nor has 
he endavoured to call for the &csounts of the 
persons from whom he.horrowsd the money 
to enable him to make the payment. Tha 
aesond and third defendante, who are said 
to bave exesnted the release, have rot been 
examined. Reajuddin, the husband of the 
third defendant who was present in Conrt, 
was also not examined. The release sontains 
an indemnity slause, and the grantors might 
bave.been expeeled to be ready and willing 
to come forward end, aupport it in order to 
avoid tke risk of liability, if it should be 
repudiated, Besides. this, it is elear that, at the 
time of the release, disputes bad already broken 
out amongst the mem bere of the Mandal family 
and the mortgagor ard his brother were well 
aware of the fae!; in such eirsumstanses, it 
is extremely improbable that the mortgagor 
-would make on aetual payment to persons 


whose title was in serious sontroversy. On 
the whole, we see no reason to dissent from 
the sonelusion of the Subordinate Judge that 
the release was a fictitious transastion and that 
no money passed thereunder. Oonsequently, 
the mortgagor sannot claim the protestion 
extended to an innocent person who bona fide 
acts upon the ostensible title without notise 
of the real title: Ramcoomar Koondoo v. 
McQueen (2), Makomed Mozuffer Hossein v. 
Kishori Mohun Hoy (3). It has been argued, 
not very strenuously, however, that 
the plaintiffs, if their ease be true, are repre» 
sentatives of the real mortgagee, and as sush 
are not sompetent to enforee the sesurity, 
whieh, i£ has been maintained, aan be done 
only by the nominal mortgagee or his repre- 
sentatives, There is, in our opinion, no solid 
foundation for this sontention. No doubt, 
there was at one time a sorfliet of judisial 
opinion upon the question, whether a benami- 
dar is sompetent to maintain a guit fur en- 
foreement of title to immoveable property. 
That eontroversy has now been set at rest 
by the desision of the Jndisial Committee in 
Gur Narcyan v. Sheo Lal Singh (4), where it 
was ruled that a benamidar, though he has 
no benefieial interest in the disputed property, 
is entitled to maintain an action in respeot 
thereof even if the benefioial owner is 
nota party to it, In the ease ofa mortgage, 
this rule had been applied in this Court in 
a long series of desisions, whieh resongise . 
the right of a nominal mortgagee to enfores 


the security; these will be found reviewed 


in Atrabannessa Bib v. Safatullah Mia (..). But 
whatever diffionluy might have been felt at one 
time as to the right of the nominal owner to 
maintain the suit in his own name, there is 
maüifestly no reason or prinsiple whieh 
stands in the way of the institution of auch a 
suit by the real owner (spesially when the 
nominal owner also is joined as a party 
defecdant), and the ease before us is alearly 
of that deseription. We hold aesordingly 


that the deed of release presents no effestual 


(2) I. A, Sup. Vol.40 at p. 43; 1t B. L. R. 46 
at p. 52 (P. O.); 18 W, R. 186; 8 Sar. P. O. J. 160; 2 
Suth, P. C. J. 656. 

(8) 22 C. 909; 22 I. A, 129; 6 M. L. J. 101; 6 Sar: 
P. Q, J. 888; 11 Ind. Dec. (N. s. 602. 

(4) 49 Ind. Cas 1; 48 I. A. l; 460. 6568; 17 A. L. 
J. 66; 36 M. L. J. 68; 9 L. W. 835; 23 0, W. N, 52l; 
1 U, P. L, B, (P. C.) 1; 12 Bur, L. T. 122 £P. C.). 
m 81 In Oas, Wi 43 a. oos; 22.0, L. 7 
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bar to the slaim of the plaintiffs, if their title 
is otherwise established, 


- As regards the sesond question, three alter- 
` native sages have been presented for acsept. 
anae, by the different parties 
namely, first, that the mortgage money 
belonged to Sariatulla, Sabaktulla and 
Gulzar jointly as they were members of a 
joint family; sesondly, that it belonged to 
Sariatulla alone; and thirdly, that it be- 
longed to Sabaktnlla alone. Ag regards the 
first alternative, which has been pressed upon 
the Court by Gulzar, it must be remembered 
that when the members cf a Muhammadan 
family live in sommensality, they do not form 
a joint family in the senses in which that 
expression is used with regard to Hindus, and 
in Muhammadan Law there is nof, as there is 
in Hindu Law, any presumption that the 
aequisitions of the several members are made 
for the benefit of the family jointly: Hakim 
Khan v. Gool Khan (6), Jaker Ali v. Raj Ohun- 
der Sen (7), Abdool Adood v, Mahomed Makmil 
(8), Suddurtonnessa v. Majada Khatioon (9). 
We  sannot thus preame that beaause 
Sariatulle, Sabaktulla and Galzar lived 
jointly and had joint transaetions, they were 
the joint owners of the mortgage money in 
dispute. : When we eome to examine the 
evidénee on the point, it besoraes plain that 
the assertion of Gnizar eannot be deemed 
eonslusive. In snafidavit sworn by bim 
‘on the 28th August 1911, he stated distinstly 
that neither he nor Sariatulla Mandal nor 
anybody else had any soneern with the 
sum sesured by the mortgage whioh belong- 
ed: to the representatives of  Sabaktulla. 
His endeavour to’ explain away this sponifis 
assertion was fruitless. The theory that he 
had made a mistake was not plausible, 
while the hypothesis that he had yielded 
to-the influense of the first plaintiff was 
‘neither put forward by himself nor even 
so mush as suggested in eross-exmination 
to the plaintiff while in the witness-box, 
The dosumentary evidenas brought forward 
by Gulzar is valueless. The assount book 


` (6) 80. 829; 10 O. L, B. 603; 4 Ind. Deo, (N. s.) 


^5 


38. ; 
| (7) 80,8812; 10 C. L, BR. 469; 4 Ind, Deo. (N, a.) 
536. 

(8) 10 C. 562; S Ind, Jur. 664 8 Ind. Deo. (N. a) 


877. l , 
i 30,694; 2 0. L, B, 805; 1 Ind, Deo (m5). 


eoneerned,. 


for 1904 has not been filed, while the 
entries in other sesount-books sre not only 
not beyond suspieion, but astually look. like 
interpolations. In these eireumstanees, the 
sonelusion of the Subordinate Judge that 
Gulzar had failed to establish the joint 
character of the money sannot be successfully 
impeached, 

Weare thus finally left with the two 
remaining alternatives and have to determina 
whether the money belongad to Sariatulla 
or Sabsktalla. The eise for the plaintiffs 
is that the consideration for the band was 
paid from the separate fund of Sabaktulla 
in the handa of Sariatulle, who had taken 
ont Latters of Administration to the estate 
left by hia brother. There is satiafastory 
evidense that the negotiations for the loan 
took plaee with the first plaintiff, but that the 
bond was not taken inthe name of the plaint- 
iffa, as two of them were minors at that time. 
In these sireumstanees, ib is only natural 
that the bond should be taken in thename 
of the unele of the plaintiffs, who was also 
the administrator to the estate inherited by 
them from their father. The Subordinate 
Judge has earefnlly analysed the oral evidense 
on the point, and after minute seratiny of 
that evidenee, we ses no reason to doubt 
that his  eonelusion is amply supported 
thereby. Besides oral testimony, whieh 
unquestionably preponderates in favour of the 
plaintiffs, tbere is internal evidenee furnished 
by the bond itself which eannot be altogether 
ignored. The bond, though exesuted in favour 
of Sariatulla, resites that the mortgagor 
executed the:deed on reeeiving the eonsidera- 
tion through Masiuddin, the nephew of 
Sariatulla (to whom the bond is addressed). 
No satisfactory explanation has been suggest- 
ed for this’ resital; on the other hand, the 
evidense makes it slear that Sariatulla had 
a son Kanta, who looked after his business 
and who might be expeeted te hand. over 
the money ‘to the mortgagor, if it really 
belonged to his father. These eireumstaneos 
must be taken along with the undoubted 
fas5 that the plaintiffs had a separate fund 
of their own in the hands of their unele. 
We must aesordingly affirm the finding of 
the .Subordinate Judge that the money 
belonged to the ehildren of Ssbaktulla and 
not to Sariatulls. Here we may - observa 
that it was sugzested at one stage thatthe - 
plaintifs were presluded from proying thah 
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the mortgage money belonged to their father, 
as the District Judge authorised fhe guer 
dian of the infant mortgagor to take a loan 
from Sariatulla. There is, however, no 
evidence that the sanction was so nar- 
rowly restristed in seope, and that the 
Distrie& Judge had in view, for the protec- 
tion of the minor, any sonsiderations beyond 
the nesessity for and the terms of the loan. 
‘Apert from this, it is plain that whether 
‘the money advaneed by Sariatulla belong- 
ed to himself or same, out of thefund of 
his nephews in his hands as administrator to 
their estate, was imaaterial to the borrower 
and sould not plainly affest the validity of 
the mortgage transastion. 

Our sonclusion eonsequently is that the 
mortgage money belonged to the estate of 
‘Sabaktulla and that the release exesuted 
by. two of the representatives of -Sariat- 
‘ulla was not a genuine transaction. The 
inferense follows that the asauit by the 
heirs of Sabaktulla has been rightly 
' deareed, while -that by the grandchildren of 
 Sariatulia has béen properly dismissed. 
‘Both the appeals sonsequently fail and must 
be dismissed with eosta. The eoats in Appeal 
No, 35 of 1919 will be reseived only by 
the plaintiffs respondents; and there will be 
‘no separate hearing fee in Appeal No. i27 
‘of 1919, 


“BUCELAND, J.—1 agree. 
, = : Appeal dismiszed. 
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Szooxp Civiu APPEAL No, 829 or 1919. 

Ps January 18, 1921. 

Present :—Sir Norman Maeleod, Kr.. 

Ohief Jostioe, and Mr. Justiae Shah. 
- SHANKAR DAJI NAIK — APPELLANT 
QU IG i versus 
"*ADATTATRAYA VINAYAK KHANDLE- 
2" s. s — KAR-— ResPONDENT, 

Civil Procedure, Code (Act V of 1908), O. XXI, 
y. 92— Eaeculion , against estate of deceased judgment. 
debtor--True legal representative not brought on 
ryécórá—Notice to person intermeddling—Objection 
that legal representative im eaistence——4Auction-pur- 
chaser receiving possession Title— Not receiving posses 
sion, effect of — Sale in emecution, validity of —Absence of 
notice to true legal representative, eifect of, e 
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An execution-creditor seeking execution against 
the estate of a deceased judgment-debtor oan serve 
notice under Order XX!, rule 27 of rhe Civil Pro- 
cedure Code, on a person intermeddling with the 
estate of the deceased, and that would be serivce 
on the legal representative, but he thereby does 
nob secure himself against any objection that may 
be raised in the execution proceedings which 
contiune after the service of such ‘notice, and is 
liable to be met with the objection afterwards 
that the person on whom notice was served was 
not, as a matter of fact, intermeddling with the 
estate, or that, asa matter of fact, there was a 
true legal representative in existence at the time. 
[p 249, col. 7.] l 

An auction-purchaser who obtains possession of 
the property purchased by him at an execution sale 
which is defective, would have a good title until 
the defect is discovered, and if no proceedings 
are taken within the time allowed to set aside the 
sale, his title would become absolute But if he 
does not get possession but only a ceértificate of 
sale, then until he gets possession of the property 
from the person actually in possession, his title 
would be open to any objection that might be 
taken by that person. [p. .50, col. : | 

On 29th January 1904 Y obtained a money-decreo 
against N. N. died on 28th September 1904, bnt 
he, on 22nd September 1904, had executed a Will 


.bequeathing the whole of his property to his mis- 


tress R On 2nd November :904 V., with knowledge 
of the Will in favour of R., applied to execute his 
decree against the estate of N.and impleaded T. 
as the legal representative of N., to whom notice 
was issued under Order XXI, rule :2 of the Code 
of Civil Procedure. The property was accordingly 
attached and was sold on rth uly 1905 to X who 
obtained symbolioal possession on 25th October 
1904 and sold the property to D in 9:1. Mean- 
while R. on 26th November !9o4 applied for Probate 
of N's Willand obtained a grant on st December 
340», and in 19 5 sold her interest in the property to 
S. and placed him in possession. In a suit by D. to 
recover possession of the property, 4. contended 
that the auction-sale was invalid for want of proper 
representation; R. also objected on the ground that 
she had no notice as required by law: 

Heid, that there wasa defect in the execution 
sale, and that S. was entitled to ask the Court 
to hold that the auction-purchaser aa against S had 
no title to the property, that N. by his -ill having 
appointed &. his executrix, she was his true legal 
representative, and that the effect of the execution 
proceedings after the death of N.,in the absence 
of thé true legal representative and without any 
notice to her, was that the sale was null and void 
and conferred no title upon the auction-purchaser, 
[p. 250, cols. 1 & 2; p. 257, col. 1.] 

' Gesond appeal from a deeision of the 
Assistant Judge, Ratnagiri, in Appeal No. 15 
of 1917, reveraiag «a desree passed by the 
‘Additional Subordinate Judge at Malwan, in 
Civil Bui No, zo cf i9i,, 

M. G 2-0, toz Mr. 
for..he Apgeluns, © | «| — 

Me, A. J, Jesat, for Rasgoadeas No, Iu 
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JUDGMENT. 

Macteop, O., J.— The first plaintiff sued to 
resovér. separated possession of a one third 
‘share in the suit property, alleging that this 
property was purchased by the sesond 
plaintiff on the 6th of July 190» at a Court- 
sale in exeoution of a desree againat one 
harayan Fakir, that the sesond plaintiff 
obtained possession of the property on the 
28th of Ostober 1968 and sold his right to 
the fret plaintiff by a sale-deed dated the ‘th 
of July 1911, The contesting defendant was 
defendant No. 9, Raugnuta?, who apparently 
was not made a defendant in the first 
instanee. She and the 10h defendant, to 
whom she had sold the property in suit, 
appear to have been added after the suit was 
filed. The defendant No. 9 wasa banefisiary 
under the Will exesnted by the deseased 
Narayan on the 2nd of September 1904, 
The father of the first plaintiff had obtained a 
money deeree against Narayan Fakir on the 
29th of January 1904. Narayan died in Bom- 
bay on the 48th of September 1904, By his 
"Will he bequeathed hia property to his mistress 
Rangutai, as he had no wife or shildren. 
On the 2nd of November 1904 Vinayak made 
an applieation for exeoution of his deeree 
against the property of the deseased Narayan, 
and under Order XXI, rule 22, he was bound 
to issue notise against the legal representa. 
tive of the deseased Narayan. He served the 
notise on Taramati, the widow of Narayan’s 
brother Bala. The suit property was aesord- 
ingly attashed and brought to sale. The sale 
had to be repeatedly put off lor want of 
bidders and finally on the 6th of July 19.5 
the sesond plaintiff, who happens to be the 
brother-in-law of the first plaintiff, purshased 
three lots for Rs. 11, although they were 
valued in the Darkhast apbliestion at Rs. 120. 
The-first plaintiff, his father, the original 
dearee- holder, apparently having died, reseiv- 
ed, as the Judge observes, symboliosl posses- 
sion of the property on the 22th of Ostober 
1908; although the seeond plaintiff, the auetion- 
purehaser, did nof sellto the first plaintiff 
until 1911. Meanwbi!e Rangutai had applied 
to the Distriet Court for Probate of the Will 
of the deseased Narayan on. tbe 26th of 
November 1904. Her applieation was opposed 
by Narayan’a sousin Hama, who set upa 
‘sontention thai ‘he and his cousin were the 
next heirs to the deseased. Finally on the 


21st of Desember 1905 Rangutai's application . 


was granted. We have then this state of 
fasts, that the legal representative of Narayan 
was Kiugatai and there wai no obligation on 
her to apply for Probate of the Will. Though 
before Probate was granted, it would ba open 
to avy one to contend that she was not the 


legal representative of the dessased, still she 


was the person who prima fucie should have 
baen served with a notice under Order X XI, 
rule 22. Therefore she objests in her written 
statement to the sale on the ground that she 
had no notiae as required by law, aud that the 
desree holder had intentionally joined 
different persons as the heirs of the deasased 
in the exesnution prosesdings. In 1915 
Rəngatai sold her interest in the suit property 
to the lOth defendant, 

The Trial Court dismissed the plaintifi’s 
suit with sosts. The sesond issue was: 
Whether, as defendant No. 10 eontenda, the 
anotion sale was invalid for want of proper 
representation, That issue was found in the 
affirmative. 

Now itis admitted that notiee was served 
on Taramati, but no question was raised in 
the exesution proseedings whether Taramati 
was or was not the legal repre:entative of 
Narayan. It was not proved that Rangutai 
had any notise whatever of these exesution 
prossedings, although there seemed to be 
evidenss that the exeeution-sreditor ‘had 
knowledge that Probate proceedings were 
going on. Under ses:ion 2, elauss (11) of the 
Civil Prosedure Code, the term "legal 
representative’ inoludgs any person who 
intermeddles with the estate of the deceased. 
Therefore, an exeontion-areditor seeking 
exesuti,n against a party ean serve notige 
under Order XXI, ralé 22, ona person 
intermeddling with the eatate of the dseseased, 
and tkat would bs servise on the legal 
representative. It does not follow that he 
thereby secures himself against any objaation 
that msy be raised in the exesntion prcosed. 
ings whieh aontinue after the serviee of sush 
notiee He is liable to be met: with the 
objestion afterwards, either that the person 
on whom notise was served was ‘not awa 
matter of fast intermeddling with the estate, 
or that as a matter of fast there was a true 
legal 1epresentative in existenee at the time, 
It oannot be that exesution proce dings ean 
be good against the true legal representative 
without notise, merely by serving notise upón 
some cne, whom I may oalla- quas? legal 
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representative, on the ground that he was 
intermeddling. It seems obvious, therefore, 
thet after the exesution sale whieh was held 
after notiee to Taramati, Rangutai sould 
have filed a suit to seb aside the sale on the 
ground that there were irregularities in the 
proseedings owing to the notice not having 
been served upon her. In order to suoseed 
in that suit she wonld have to bring a suit 
within the period allowed by the Indian 
Limitation Aet. It does not appear to have 
been sonsidered in either Oourt whether as 
a matter of faet Taramati was intermeddling 
with the estate of Narayan. Oonsidering 
that Narayan was entitled to an undivided 
one-third share in the suit property, it is 
extremely unlikely that there was any 
evidence at all that Taramati was inter- 
meddling with Narayan’s undivided share, 
and it is also most probable that she was 
served with notise not beeause she was 
intermeddling, but beoause she was the widow 
of Narayan’s brother. 

In appeal the desree of the lower Court 
dismissing the suit was set aside. The 
learned Judge sonsidered that the estate of 
the  exesution debtor Narayan was duly 
represented, that the sale was not invalid on 
the ground that the estate was not duly 
represented, that the sesond plaintiff did not 
ast as benamidar at the Court sale to the 
first plaintiff, and aesordingly passed a desres 
that the first plaintiff-appellant No. 1 was 
' entitled to resover possession of one-third 
of the property in suit on an equitable 
pai tition. ` 3 

Now it seems perfeetly elear that there 
was a defest in the exesution sale. Until 
that defect was diseovered, it is perfeetly true 
that the auotion-purehaser would have 
seemingly’ a good title, and if he had got 
possession of what he had purehased and no 
prossedings had been taken within the time 
allowed to set aside the sale, his title would 
become absolute. But it makes all the 

difference that he did not get possession but 
merely 8 ^ertifieate of sale, and until he 
sould get possession of the suit property from 
the person astually in possession, his title 
would be open to any objestion that might 
be taken by the pereon in possession, for 
with regard to any person in possession the 
sertificate of sale might be waste paper. It 
seems to me a perfectly ordinary esse in 
whieh a person asserting a title was 


endeavouring to ejecta party in possession‘ 
Olearly the person asserting the title had to 
prove if, and it was open to the defendant to 
prove, as far as the plaintiff was soneerned, 
that his title was not a good one, and the 
question of limitation did not arise. 

The result must be, in my opinion, that the 
defendant is entitled in this suit to ask the 
Oourt to hold that the austion-purehaser as 
against the defendant obtained no title to 
the suit property. Jn my opinion that is 
so, unlessthe auetion-purshaser san prove that 
the exeaution sale was held in aonformity with 
the conditions of the Civil Prosedure Code. 
Against any outsider ib may well have been 
that the present contention of the defendant 
would not sueseed. The plaintiff would be 
able to show that he had served notice on 
Some one purporting to be the legal repre- 
sentative, and that -the sale was held 
asesordingly, and he would be entitled to get 
possession on the basis of his sertifieate of 
sale. But against this defendant clearly 
it would not be suffieient to prove only that 
notice had been served upon some one 
purporting to bethe legal representative. 
This is a ease of the true legal representative 
being in possession and being attacked by the 
Court purshaser, who had purchased at a sale 
held without notise to the true legal represen- 
tative. We have been referred to the ease of 
Malkarjun v. Narhari (1), but there the faeta 
were entirely different. The sale had been held 
in exeeution proseedings. The question who 
was the legal representative of the deceased 
exesution.debtor had actually been adjudi- 
eated upon by the exeeuting Court. Itseems 
that the adjudisation was wrong. Their 
Lordships of the Privy Couneil, admitting that 
there had been an irregularity, deeided 
that the aggrieved party had a remedy 
preseribed by law for setting matters right 
under sestion 311 of the Oode of 1877 or by 
suing to get the order set aside. But as the 
plaintiff in the suit before them had not taken 
that course, his rights had been lost, That 
desision was explained in the ease of 
Khiaraymal v. Daim (2). Their Lordships said 


(1) 25 B. 837; 2 Bom. L, B. 927; 5 O. W.N. 10; 
PL A. 216; 10 M, L.J. 368; 7 Sar. P. O. J. 739 
(P. sis . . 

(2) 7 Bom, L.R, 100 Q. W.N, 201; 2 A. L. d, 
C. de 134 (P. Q.), $ 
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in referense to the remarks of Lord Hobhouse 
in Malkariun v. Narhari (1): “If the Court 
desides wrong, the wronged party oan only 
take the sourse preseribed by law for setting 
matters right, and, if that courseis nottaken, the 
desision, however wrong, cannot be disturbed.” 
Therefore, if the present defendant was 
plaintiff suing to recover Narayan’s one- 
third share in this property, slearly he would 
be ont of Oourt, because he ought to have 
filed the suit within the time allowed to get 
the Court sale set aside, If he had filed his 
suit within the proper time, he wonld have 
had a very mush stronger ease than that of 
the plaintiff in Malkar un v. Narhari (1), as 
there had been no adjudisation whatever on 
the question whether or not Taramati wasa 
person on whom notise ought to have been 
served under Order X X], rule 22, Therefore, 
I think that the finding of the lower Appellate 
Court that the deseased exeeution. debtor, 
Narayan, was duly represented at the Court 
Bale was erroneous, To this extent it might 
appear that the estate was represented, 
because notice was served on some one who 
was oalled the legal representative, But the 
right of the defendant in this ease to dispute 
the fast that the estate was properly repre. 
sented tad still been preserved, and, therefore, 
the defendant having clearly shown that the 
estate as a matter of fact was not properly 
represented, the sale eannot be binding upon 
him. )J 

On the general aspeet ofthe proseedings 
there seems little doubt that the desree- holder 
and the plaintiffs were asting in seollusion in 
order to cbtain title to the ruit property by 
a Court sale. They knew before the Court 
sale that Narayan had left a Will and it 
was their duty to aseertain whether there 
was any one named in the Will who sould be 
dealt with as the legal representative. It 
was argued for the respondent that until 
Rangutai obtained Probate, she was not the 
legal representativa of the deeeased. But 
there is no nesessity for an exesutor or 
exesutrix under a Will executed by a Hindu 
to obtain Probate. That is not sompulsory in 
this seouniry. It is only when proceedings 
bave to be taken ina Court of Justiae and 
when ib is neeessary in sush proseedings for 
the plaintiff to provehis title under the Will 
to the reliefs he slaims, that the Court will in. 
sist upon Probate or Letters of Administration 
being granted before the plaintiff can take 


advantage of the deares, Clearly from the 
date of Narayan's death Rangutai was his true 
legal representative. Virayak before the 
exeeution sale was perfestly aware of that 
fast. He served a notise upon the widow of 
Narayan's brother. He had not even proved 
that the widow was in sush possession of the 
estate that she sould be called an intermeddler 
under section 2, olauze (11), of the Civil 
Prosadure Code, and as a matter of fast one 
may safely infer that she was served with 
notice as being one of the relations by marriage 
of Narayan. Then we have this fast, that 
this property was sold at an undervalue and 
that ti was purshased by a brother-in-law 
of the exesution-ereditor's son, who somé 
years after the sale purported to obtain a 
better title to the property by taking a 
eonveyanse from him. All those are facts 
from whish a Court is entitled to draw an 
inferense that the plaintiffs and Vinayak 
were aeting in oollusion with eaah other, and 
the question what inference should be drawn 
from ascertain set offastsis a question of 
law whish ean be dealt with in seaond appeal, 
It seems to me that the only possible inferenee 
to be drawn from the facts proved ig 
that the ha were endeayouring to 
asquire a right to Narayan’s pr v i 
fraud of Rangutai. PME S 

I ihink, therefore, that the desree of the 
Trial Court was sorreot, that tho appeal must 
be allowed and the plaintiffs! anit dismissed 
with sosts throughout. 

The eross objestions are dismissed with 
sosta. | œ 

Saan, J—I sonour in the order pro 
by my Lord the Ohief Justiee, T iris 
the sala held by the Court in the execution 
proseedings, at whieh the plaintiff No, 2 
beeame the auotion. purehaser, is null and void 
in this ease, because the proceedings were held 
in the absense of and without notise to the true 
legal representative of the deceased judgment. 
debtor Narayan. It is slear on the faeta of 
this ease that throughont these proesedings 
the true legal representative of Narayan was 
the exesutrix appointed under his Will, She 
was never mentioned as the legal representa- 
tive in the proseedings, nor was any noties 
given to her as required by Ordor XXI, rule 
22. The person who was mentioned as the 
egal representative was Taramati, the widow 
of Narayan's brother. She was deasrihad 88 
the heir. of the deeessed Narayan. But in 
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view of the Will left by Narayan the heir wag 


not the legal representative, nor is it alear on 
the facts that she was the next heir apart 
from the Will. However that may ba, it is 
clear that in the exesution proseedings, 
though a notice was served upon Taramati, 
she did notappear and there was no adjudisa- 
tion by the Court, right or wrong, that 
Taramati was the legal representative of the 
deseased Narayan, .The sale was thus held 
in the absenes of ths true legal reorasents- 
tive and without the neo3s:ary notiao t» that 
rapresentative of the exesution proosedinga. 
Tha effest of inisiating the exesntion proeeed. 
ings after the death of the judgment debtor, in 
the absense of the true legal representative and 
without any noties to her, is that the sale is 
nul] and void and that it sonfers no tile 
upon the auetion-purshaser. 

In this view of the matter if is nof neses. 
sary to seonsider whether, if the sale ware 
merely voidable at the  instanae of the 
true legal representative, she is prevented 
in this suit from eontesting the title of 
the austion-parshaser in virtue of her 
having failed to take the nesessary steps 
to have the sale set aside within one year 
from the date of the sale. Ifthe person 
mentioned as the ‘heir of the deseased was 
held in the exesution pyrossedings to be the 
legal representative of the deseased, rightly 
or wrongly, a8 was the ease in Malkarjun v. 
Narhari (1), the question whieh I have just 
mentioned might have arisen. lt is a ques. 
tion upon whieh I feel some diffionlty in 
coming to a óonelustor; and it is not nesessary 
for the purposes of thie appeal to express any 
final opinion on the point. Ia view of tha 
observations in Ah»aragymal v. Daim (2) and 
Ragrunath Das v. Suidar Das Khetri (3) with 
referenes to Mal:ar un's ease (1), 4 feel no 
hesitation in holding in thia oe 48e tha’ the 
Court sale gays no valid title to tha aastioa. 
purohaser and that the sale was nall aod 
void, 

AS regards the general aspeat of the sage, 
I agree that. the fasts proved in the oase 
really indisate an attempt on the part of the 
desree-holder to get the property .of the 
deseased judgment-debtor sold at an under- 


(3) 24 Ind, Cas. 304; 16 Bom. L, R, 814; 18 C. 
W. N.1058; 1 L. W. 567; 37 M. L. J. 160; 16 M. 
L. T. 853; (1914) M. W. N. 747; 20 O.L. J. 555; 
194.L,4,.904, 42 0,013; 41 I, A, 200. P. 0)... < 


INDIAN OASES. 


| 1921 


value to a near relation of his in the &bsenoe of 
and without notos to the true legal rapresen- 
tative, by mentioning as the legal representa- 
tiva of the deseased judgment-debtor a 
person who is not shown now and who was 
not shown in the exesation prosgedinga to 
have been the legal representative of the 
deseased judgment-debtor in any sense. 
Taramati is not shown to have intermeddled 
with the estate and, as I have said, she was 
mentioned as the heir of the deseased, in 
whioh eapacity in view of the Will she sould 
not represent the deseased Narayan, ` 


Appeal decreed, 


PATNA H'GH COURT. 
APPEAL FROM ApPELtatTH Daoin No, 46) 
oF 1919, 
Jaly 25, 1921, 
Present ; ~Mr. Justise Adami and 
Mr, Juatise Buoknill, 

Babu RAMJANAM SINGH AND OTHERS — 

APPELLANTS 

versus 


Babu KUNJ BERARI SINGH-—-RESsPONDENT, 

Mortgage, usufructuary-—Personal covenant to pay 
debt if mortgagee dtspossessed—Usulructuary mort. 
gagee's failure to redeem prior mortgage, whether 
disentitles him to recover debt jon mortgagor's 
‘personal covenant, : 


Where & subsequenb usufruetuary mortgagee in 
possession does not choose to redeem a prior simple 
mortgage on the basis of which a decree is obtained 
against the mortgagor and the subsequent mortgagee, 
and the property is sold in execution of the decree 
to a purchaser who dispossesses the subsequent mort. 
gagee, the latter is still entitled ta recover the debt 
from the mortgagor if there is a personal covenant 
in the mortgage-deed that the mortgagor would be 
personally liable to pay the debt in the event of the 
mortgagee being dispossessed from the mortgaged 
property, [p. 264, col. 2; p. 265, col. 1.] 


Appeal from a deeision of the Snbordi- 
nate Judge, Shahabad. 

Messrs. Kulwant Sahai, S, S. Lal and. Rai 
TT. N. Sakai, for the Appellants. l , 

Messrs. L. N, Singh and S. N, Roy, for the 


‘Respondent. : 


JUDGMENT. 
Anami, J.—The faota of the sase 


are 
shortly :stated, as followsi— | 
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Sometime prior to September 1503 
defendant No. 1 exesuted a simple mort- 
gage of sarisin shares in five out of the 
seventeen villages composing Mahal Gambari 
in favour of Brij Mohan Singh, a nephew 
of the plaintiff. 

On the 16th September 1903 defendant 
No. 1 executed an usufruatuary mortgage 
of the same five villages in favour of the 
plaintiff in sonsideration of a payment of 
Ra. 837, and the plaintiff entered into posses- 
sion as usvirnetuary mortgagee, and his name 
was registered as aushin tho Oolleotor’a 
register. Thereafter the shares of defend- 
ant No.l were put up to sale in execution 
of a morey.deeree obtained against him, 
and .were bought by one Sadbu Singh, who 
in 19.85 sold them to the plaintiff, who thus 
besame proprietor of the shares in the whole 
makal and was registered as suo, buh the 
entry of his usufruetuary title in respeot of 
the five villages still remains recorded. 

in 19:1 Brij Moban Singb, the prior mort- 
gagee, instituted a suit op the basis of his 
mortgage ard joined the plaintiff with defend- 
ant No, 1 aa defendants. Has obtained a 
deeree, in the execution of whish the mort- 
gaged properties were put vp to sale and 
purehased by Hamdbani Tewari on the 8th 
of June 19:3, The plaintiff made no attempt 
to;receem the prior mortgage. On the 6th 
February :9.4 possession was delivered to 
Ramdhani Tewari, and the plaintiff was 
Gisposreseed. He then instituted the suit 
giving rise to this seeond appesl against 
his mortgagor, defendant No, l, slaiming 
repayment of the debt of Rs, 837 with 
interest. 

The defendants aonlended that the plaint 
iff had by bis own aots extinguisbed bis 
rights under the mortgage and sonld nos 


now olaim a money deeree; that by his 
failure to redeem the prior mortgage he 
had forfeited the security he held and 


that as soon as he made the purohase from 
Sadhu Singh bis mortgage rights merged 
in bis proprietary rights. 

The learned Subordinate Judge. found 
that the two mortgage bonds were genuine 
and for eopsideration and were exesuted 
for legal necessity, that what Sadhu Singh 
purchased ani sold to the plaintiff in 1905, 
was merely the cquity of redemption, that 
the. plaintill by the purahase had not 
merged his usufructuary right in the prov 
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prietary right, as by the purshase he had 
not obtained absolute ownership, bnt only 
the equity cf redemption, and in any oase. 
it was to bis benefit to keep bia ucufruetuary 
right separate from his proprietary right, 
As there was a personal oovenant in the 
mortgage-bond to pay the debt in the evant 
of dispossession, he granted the plaintiff a 
deeres. 

On appeal to the Distriest Judge it was 
eontended that there was a merger at the 
time of the purchase in 1905, and that. 
the suit for money was, therefore, barred, and 
alsə that there had in fast been no dise 
possession as Ramdhani was in reality the 
far:idar of ithe plaintiff. It was found" 
that Ramdhani was not in faot the farzidar 
of the plaintiff and that the plaintiff had. 
been dispossessed in 1914. The learned: 
Distrist Judge agreed ou the other points 
with the Subordinate Judge ard dismissed. 
the appeal In a eross:appeal as to interest 
from the date of suit tothe date of the 
desree, the lower Court allowed  intérest 
fcr that period at the rate of 6 per oent, 
per annum, 

The term of the zarpeshg? mentioned in 
the plaintiff's bond is seven years ending 
in 1317 F. S, or 1910, and there is a 
oondition in the bond “should the zarpeshgi. 
dar or his representatives bein any way 
dispossessed of the whole or a portion of 
the zarpsshgi properties,then the said zarpeshgi. 
dar and his heirs and representatives shall 
be eompetent to bring the zarpeshgt properties 
into their possession by t&king such steps 
as they like, or to realise the said earpeshgi 
debt with interest thereon atl per sent; 
per mensem from the date of their disposses- 
sion to that of realisation from the zirpeshg: 
properties or from my person and other 
properties or those of my heirs and repre: 
sentatives, by taking sush steps as they think 
proper." 

It has bsen strenuously sontendel on 
behalf of the appellants-defandants, firsily, 
that by his failure to redeem the prior 
mortgage in the suit instituted in 191], the 
plaintiff lost all rights against the mortgagor, 
not only the rights against tae property 
mortgaged batalso his rights against the 
mortgagor personally, that in faob his 
mortgage debt was altogether extinguished, 
Mr.-5. M. Mallisk even suggested that the 
knowledge that the subsequent mortgage 
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existed would lead intending purobasers at 


the austion-sale in exeeution of the prior 
mortgage deoree to offer a proportionately 
smaller sum, and thus the mortgagor would 
be muleted for the subsequent mortgage debt 
and sould not be asked to pay it again, 

Secondly, it is urged that by his purohase 
in 1905 the plaintiff merged his usufruotu. 
ary rights into his proprietary rights and 
thus ceased to be zarpeshgidar, so that, hav- 
ing lost the sesurity of the property, any 
rights he had against the person of the judg- 
ment-debtor aesrued in 1905 and the present 
suit for money must be barred by limitation. 

Thirdly, it is argued that the defendant 
"Jost all his rights and interest in the mortgag- 
ed properties when the mahal was sold in 
exeeution of & money:desree to Sadhu Singh, 
and it is suggested that it was in 1905 cr 
thereabouts thatthe plaintiff was dispossess- 
ed. 

With regard to the first point, think I 
may safely take as my guide the ease of 
Worthington & Co. Lid v. Abbott (1). 
There it was held that a puisne inseumbrancer 
who voluntarily submits to a foreslosure 
order being made absolute without insisting 
upon his right to have a time allowed 
within which to redeem a prior ineum: 
braneer, does not thereby preelude himeelf 
from suing on the eovenant for payment in 
the mortgage-deed, and resovering his debt 
from the residuary legatees and devisees of 
the deceased mortgagor. 

Mr Justice Eve in delivering judgment 
coneeded that ithdd been determined ina series 
of cases that “if the mortgagee, by volun. 
tarily doing something whieh he is unautho. 
rized to do, either by the express terms of the 
sontraet between him and the mortgagor-or by 
implieation arising from that express conirast, 
puts it out of his power to re-sonvey the 
mortgaged premises to the mortgagors on 
payment, be eannot afterwards sue on the 
sovenant," He then looked into the ques- 
tion whether the sonduot of the mortgagees 
in that ease fell within that prineiple. In 
that ease the subsequent  mortgagees in & 
suit brought by the prior mortgagees to 
foreslose their mortgage, being under the 
impression that the mortgagor was without 
means and unable to make any payment 
under the eovenant in the mortgage, sonsent- 

(1) (1910) 1 Ch; D. 688; 79 L, J, Ch. 2525 101 L, T. 
895; 54 S, J. 83, 


INDIAN CASES. 


' [192i 


ed to stand debarred and foreelosed from all 
right, title and interest and equity of 
redemption of, in and to ths mortgaged 
premises, The objest was to save the delay 
that would otherwise be neeessary for taking 
assounts and to save the subsequent mort- 
gagees from the sosta the taking of assounts 
would have entailed. 

The learned Judge says: “st is sonseded 
that if he (the subsequent mortgsgae) ineurs 
the aosts and puts the prior ineumbraneer 
to the expense of taking and verifying the 
assounte, although he never intends to redeem, 
he is still entitled to his remedy under 
the eovenant, and I eannot see on prinsiple 
why he should be placed in a worse position 
simply besause he averts unnecessary delay 
and expense and says ab onee that he never 
intends to redeem and does not ask for an 


. opportunity of doing that whish A never 
E 


intends to do * * * 

the only effeet of the sonduct d Pd oom- 
plaint is now made was that the puisne 
insumbransers abandoned their right to 
redeem, and, I must assume, did so besause 
they were satisfied that it was a right of 
whioh they had no intention of availing 
themselves, 1 do not myself see how in 
doing so they in any Way prejudised the 
mortgagor * * 1 do not 
think there is anything in the sonduet of 
the mortgagee * * * ° * whieh 
disentitles him to sue on. the eovenant. I 
hold, therefore, that the right to sue on the 
covenant is subsisting,” 

In the present ease I eannot see that the 
puisne mortgagee voluntarily did anything 
whieh he was unauthorised to do, either by 
the express terms of the contrast between 
him andthe mortgagor, or by implication 
arising from that express oontrast. He 
was not bound to redeem, and he did nothing 
whish his eontrast did not allow him to 
do. The sovenant was to the effeet that if 
he were dispossessed, the mortgagee might 
sus for re-payment of the debt. He was dis- 
possessed and had a right to sue, 

The next question is whether the plaint- 
iff seased to have any sarpeshgt right in 
1905 when he purehased the property. His 
vendor had purehased only. the right, title 
and interest of the mortgagor whieh was 
merely aright of redemption, and that waa 
all that the plaintiff obtained by his 
purchase, . Tho proporty was subjeet to the 
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charge of the prior mortgage. Sadhu Singh 
never obtained possession and the plaintifi’s 
possession as zarpeshgtdar was not disturbed. 
He eontinned to possess the lauds in 
usufruct, and in any case was entitled to retain 
that usufructuary right separate from the 
proprietary right, sinee it was for his benefit. 
In 1911 whenthe prior mortgages institut- 
ed his suit, the plaintiff was still in usufruo. 
tuary possession. By his failure to redeem 
he, of sourse, lost his sesurity but as found 
above, had still à right against the mortgagor 
personally, It would, further, not be 
equitable that the plaintiffr mere failure to 


redeem should absolve the defendant No, 1° 


from liability to pay a debt justly due. 

With regard to limitation I have found 
that the plaintiff remained in possession as 
sarpeshgidar up to the date of suit, and he 
was still holding as sush when dispossessed. 
His dispossession was in 1914, and, therefore, 
& suit bronght in 1916 was not out of time. 
The dispossession gave him a right to sue 
for the debt under the terms of the-bond, . 


I would dismiss the appeal with sosts. 
. There iz a eross-objeetion to the effect that, 
as the rate of interest agreed to in the bond 
is là per eont. per mensem, that rate 
should have been allowed by the lower 
Court, and not the rate of 6 per sent. per 
annum for the period subsequent to the 
institution of the suit upto the date of the 
deeree. The amount of interest to be granted 
for this period was at the  diseretion of the 
lower Court, and I see no reason to inter- 
fere. I would dismiss the  eross-objestion 
with sosts, 

Buoanut, J.—I agree. 

Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Secooxp-Orvin Arrar No, 329 or 1918, 
December 10, 1920, 
Present; —Mr. Justise Bafique and 
Mr, Justise Piggott. 
LALA alias KHAOHERU —PLAINTIFE — 
APPELLANT 
versus 
RAM OHANDER AND OTAER8—— DEFENDANTS 


— RESPONDENTS, 
Minor-—-Lease of minor's property ~Benefit of minor 
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~=- Burden of proof~Appéal, second—Jurisdiction not 
objected to in Appellate Court—Objection, whether 
can be taken in second appeal, 


A lease of the property ofa minor by a person 
purporting to act on his behalf, but who is not 
his certificated guardian nor a near relation, is not 
binding on the minor, unless the lessee oaa prove 
that the lease was for the benefit of the minor. [p, 
236, col. 1,] 

An objeobion to jurisdiotion not taken in the lower 
Appellate Court cannot be entertained in second 
appeal. [p. 256, col, 1.] 


Second appeal from a deeres of the Sub. 
ordinate Judge, Meerut, dated the 8th January 
1918, 

Mr. A, Sanyal for Mr, A, H. O. Hamilton, 
for the Appellant. 

Mr. N. O. Vaish, for the Respondents, 


JUDGMENT, 

R.rQug  J.—The fasts whioh have 
given rise to this appeal are shortly 
stated as follows:—The plaintiff-appellant 
Lala sued in the Court of the Munsif of 
Ghaziabad for a deslaration that a lease 
given by & distant relative of his to Ram 
Chandra waa invalid and inoperative and 
not binding on him, the plaintiff, and that 
possession of the land in respest of 
whieh the lease was given shonld be 
delivered to him, as also mesne profits during 
the period that the lessee had been in posses- 
sion. [t was alleged in the plaint that Jhandu 
gave the lease on the 26th of February 1912 
to Ram Chandra in respest of the property 
of Lala at the time that Lala was a minor, 
The elaim was brought against Ram Chandra 
and Jhandu was made a pro forma defendant, 
Ram Chandra urged various pleas in defeneg. 
He stated that the lease was given by the 
guardian of the plaintiff and that the elaim 
was not maintainable in a Civil Court, The 
learned Munsif who tried the ease found 
that Lala was & minor on the 26th of Feb. 
ruary 912, that Jhandu was nof a certifieat- 
ed guardian nor a near relative bat purport- 
ing to act on behalf of Lala, had given the 
disputed lease, the proseeds of whieh did not 
benefit the minor, and that the latter wan 
entitled to resover possession of the leased 
property as also mesne profits during the 
possession of the lessee, The claim was 
aesordingly deereed. On appeal the learned 
Subordinate Judge disagreed with the first 
Oourt and reversed its desree, The judg. 
ment under appeal is not quite intelligible, 
for example, the learned Subordinate Judge. 
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yemarks :—" It is proved from the plaintiff's 
eviderea that Jhandu, defendant No; 2, was 
plaintiff's unele, Plaintiff was a minor but 
of a diseretionary nge -and defendant No. 2 
was his sarabarahkar." lene 
on the record it appears that the plaintiff 
was about fifteen or sixteen years old at the 
time that the disputed lease was given. 
Under the law he was a minor: st the time, 
and it is for the lessée to show that the 
lease granted to him was for the benefit of 
the minor. He has failed to discharge the 
burden of proof that Isy on him. The 
lease cf the 23th of February 1912 is 
dlearly not binding upon the minor. For 
the sontesting respondent the desree of the 
lower Appellate Court is sought to be 
supported on the objection that the ruib of 
the plaintiff is not maintainable in a Civil 
Court. No sush objestion was taken before 
the lower Appellate Oourt. It oannot be 
entertained here, | t th 
ia no force or substance really in the objeotion. 
The plaintiff sought to recover possession of 
the land by proof that the lease by virtue 
of whish Ram Chandra had got possession 
of the land was not binding upon him, the 
plaintiff. Saoh a suit is slearly maintainable 
in a Civil Court. !n cur opinion the desree 
of the first Court is oorreot, 
appeal, set aside the decree of the lower. 
Appellate. Court and restore that of tbe first 
Court. 
. Piagorr, J.—1n soncurring 1n the above. 
judgment J reserve my opinion as to whether 
the suit for. e$estment eould have been 
brought in the Oourt of an Assistant Colleator. 
I am satiefied thar, if the objeation as to. 
jurisdistion had been taken in the Court 
of the Distriet Judge, be eould bave heard the, 
appeal on the merita: it would have been, 
altogether improper for us. to have allowed, 
the objestion as to jurisdietlon to be taken. 


in second appeal. 


Appeal allowed, 
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But apart from that there. 


We allow the' 


(1921 


DN 


PATNA HIGH COURT. 
APPEAL #20m APPELLaTE Daogggs No. 1206 
or 1970. 
July 30, 1921, 
Fresent :-—Mr. Justice Das and Mr, 
Justice Adami. 

Tag HAST INDIA RAILWAY OO, 
THROUGH THEIR ÁGENT—- APPELLANT 
tersus 
BHAGWAN DAS AND otarss— 


RESPONDENTI. . 

Railways Act (IX of 1890),:s. 57-—Railway Receipt 
not forthcoming —Slutionmaster, whether competent to 
deliver goods'on taking indemnity bond—Hnquiry 
—Demurrage for time taken 4n enquiry, whether 
leviable. i 


Unless the Railway Receipt is produced a 
stationmaster is not competent to deliver goods, , 
on taking an indemnity bond under section n7 of 
the Railways Act. But the Railway Administration 
is not entitled to charge any demurrage for the: 
time occupied by it in making an enquiry under 
the section as tothe identity of the person, who, in 
its opinion, is entitled to receive delivery of the’ 
goods, [p. 257, cols. 1 & ?.] 

BoB, d OI. Ry. Co. v. Jacob Elías Sassoon, 18 B. 
231; 9 Ind. Dec, (n.8.) 662, relied upon. 


Appeal against a desision of the Judicial 
Commiasioner, Ohota Nagpur, dated: the 
28th September 1920, affirming that of the 
Munseif of Giridib, dated-the 6th November 
1919, Y j i 

Messrs. S. M, Mullek and 
the Appellant, 

Messrs. Siveswar Dayal and Brij Kishore 
Prasad, for the Respondents, 

JUDGMENT. : 

Das, J.—This appeal arises out of a snit 
instituted by the respondents for resovery 
of a sum of Rs, 513 from the defendants: The 
slaim has been allowed by both the Courts 
balow. 

The facts of the ease are these, On the 
26th of September 1918, Sada Ram Kishun 
Dayal, a firm  sarrying on business in 
Oaleoutta, made over a sonsigament of 450 
bags of salt at Sulkea to the defendant 
Company, for sarriage of the same to Giridih. 
The Railway Reasipt No, 79164 was made 
out in the name of Kishun Dayal. It 
appears that Sada Ram Kishan Dayal sold 
the goods to the plaintiffs and made over 
the Railway Ressipt to the plaintiffs, bit 
it also appears that'the Railway Rəssipt 
was lost. The goods astually arrivad in 
Giridih on the 3rd Ontober 19.8, The 


S. N. Roy, for 


Vol, LXHIJ 
EAST INDIA RAILWAY CO, €. BHAGWAN DAH, 


: plaintiffs, on getting information `of the 
arrival of the goods on the 5th  Ostober 
: 1918, applied for delivery of the goods to 
them and offered to exesute a bond of 
‘Indemnity in favour of the Railway Oom- 
“pany. The. Station Master of Giridih, 
' however, refused to deliver the goods to 
„the plaintiffs pending an enquiry by the 
, Railway Administration as to the alaim of 
.the plaintiffs, The Railway Administration 
was subsequently satisfied as to the bona 
fides of the olaim of the plaintiff», and on 
the 19th Ostober 1918 made over the goods 
. to the plaintiffs on payment of Rs. 513 by 
‘the plaintiffs as demurrage. The plaintiffs 


say. that the Railway Company was not 


entitled to eharge the demarrage from them, l 


‘The Courts below, agreeing with the eon- 
‘tention put forward on behalf of the 
| plaintiffs, have allowed the slaim in full 
as against the Railway Company. 

Section 57 of Aot IX of. 1590 appears to 
be the relevant seotion, That seotion pro- 
.vides (omitting all immaterial matters): 
', where reoeipt given for the goods is not 
.forthooming, the Railway Administration 


may withhold delivery of the goods until 


the person entitled in its opinion to re- 
ceive them has given an indemnity to the 
-Batisfastion of the Railway Administration 
against the olaims of any other person with 
respect to the goods," . 

Now Railway Administration 
"defined to mean the Railwa . Company. 
Mr. Surhil Madhab Mulliek'a argament is, 
that tbe Station Master was incompetent to 
 &seept the indemnity offered by the plaint 
iffa and that he was _bound to refer the 
matter to the Railway .Administration, in 
, other words, to the Railway Company, 
whieh, in this partionlar ea e, under the 
rules framed underthe Aot, would be the 
Divisional Traffic” Manager. Thera is no 
doubt that under the varions rnles that have 
beer framed under this Act the Station 
. Master was insompetent to make over the 
goods to the plaintiffs inasmuoh as they did 
not produsa the Railway Ressipt to the 
Station Mastar, and. it may be that the 
‘time taken by tha Railway Administration 
in holding the enquiry into the elaim of the 
plaintiffe was a perfestly reasonble one in the 
sirsumstanses of the sane, The question still 
‘remains whether the Railway Administration 
‘was entitled to sharge demurrage from tha 


M 


has been 
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plaintiffs for the time oesnpied by it in 
making a proper enquiry into the plaintiff’s 
olaim. 

Under the Rules framed by the Governor- 
General in Council under the provisions of 
the Aeta wharfage charge may be levied in 
respeet of all goods not removed from Railway 
premises before slosing time of the day 
following that on whieh they are made 
available for delivery; and demurrage at a 
particular rate may be sharged on all loaded 
vehieles requiring to be dissharged by 
owners whieh are not diseharged after the 
expiry of nine hours of daylight from the 
time of being placed in position for unload. 
ing, ; 

The question whieh we have to determine in 
this ease is, when were the goods made 
available for delivery, and whether the owners 
were required to disshavge the goods at any 
time prior to the 19th Ostober 1918. In my 
opinion the goods were not available for 
delivery until the 19th Ostober 1918, The 
proper person had applied for delivery of the 
goods no far bask a3 the 5th Ostober 1918, it 
is quite true that that proper person did not 
produse the Railway Recaipt and that the 
Railway Administration was entitled to make 
an enquiry into the bona fides of the elaim 
made by the plaintiffs, Bat the result of that 


enquiry was entirely satisfastory to the claim 


of the plaintiffs. It must follow, therefore, 
that the proper person had applied for delivery 
of the ao da on the 5:h Oa:ober (918 and that 
the Railw y Administration refused to deliver 
the goods to that person nenling the result 
of the 6, quiry made by it; in other words, 
aagording to the view taken by the Railway 
Alministration itself, the goods were not 
“available for delivery” uutil they weresatisfied 
as to the bona fives of the slaim put forward 
on behalf of tne plaintiffs. 

On the qnestion of demurrage they were 
not required to dissharge the goods until the 
Railway Administration was satisfed that 
they were the owners and oughé to dissharge 
In my opinion the view taken by 
the Courts below is entirely eorreot. 

The oasa referred to by the Court of first 
instanoe, the ease of the B. B. OC. I, Ry Oo, 
y. Jacob Hitcs Sassoon (1), entirely supports 


the oase of the plaintiffs. Mr. Sushil Madhab 


(1) 18 B, 231;9 Ind Dec. (N. s.) 602, 
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Mullick argues before us that that ease was 
wrongly desided, Well we are not prepared 
to dissent from the view taken by Mr. Justice 
Parsons in that case. We must accordingly 

dismiss this appeal with costs, 

A question was raised by Mr Sushil Madhab 
Mulliek as to whether the Railway Company 
are entitled to reasonable warehouse rent 
for the time the goods remained with them. 
This elaim has never been put forward on 
behalf of the Railway Administration, and we 
eannot adjudicate on it in this Court in sesond 
appeal when the fasts are not before us. If 
they are entitled to any reasonable warehouse 
tont, they are entitled to enforee that claim in 
a properly constituted suit againstthe plaintiffs, 
We sannot entertain the claim in this appeal. 

ADAMI, J.—IJ agree. 
Appeal dismissed, 


MADRAS HIGH COURT, 
Secoup Orvin APPEAL No, 2037 cr 1918, 
Ostober 25, 1920, 

Present :—dJustiee Sir William Ayling, Kt. 
and Mr, Justice Seshagiri Aiyar. 
KRISHNA AYYAR—Derervant No. 1 

—ÁPPELLANT ` 
Versus 
MADHAVA PANIEKKAR AND OTHERS 
— PLAINTIFFS Nos, l AND 2 AND 
Dezrenpants Nos, 2, 3, 5, 6 AND 8 10 10 


— RESPONDENTS. 

Oivil Procedure Code (Act V of 1968), O. XI, r. 1, 
O. XIX—Interrogatories—“Opposite party," meaning 
of--Ex parte defendant and defendant having same 
interest as plaintiff, whether can be examined on 


interrogatories-—~Hindu Law—Joint family—Alienation . 


by adult members - Buit by non-exccutant minors to 
set alienation aside—Consideration, plea of want of — 
Burden of proof. 


A defendant who does not appear in answer to a 
suit, and against whom proceedings sre es parte, 
is not within the connotation of the term “opposite 
party” in Order XI, rule 1 of the Civil Procedure 
Oode, and the plaintiff is not entitled to administer 
interrogatories to him, and to use his answers to 
interrogatories as evidence in the case, [p. 202, col, 


It isnot open to the plaintiff ina suitto ad. 
minister interrogatories to persons who support 
his case, Thus where the plaintiff and certain 
defendants have the same interest in the suit, and 
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although they are arrayed on opposite sides, the 
plaintiff is fighting the case on their behalf as well 
as for himself and is being financed by one of them, 
interrogatories to these defendants ought not to be 
permitted. [p 261, col. 2; p 262, col. 1) 

Marshall v. Langley, (1889) W. N. (Eng.) 222, Spokes 
v. Grosvenor and West-End Hotel Co, (1807) 2 Q. B, 
124; 66 L. J. Q. B, 672; 76 L. T. 679; 45 W. R. 546, 
Brown v. Watkins, (1886) 16 Q. B. D. 125; 55 L. J. Q. 
B.:20, 63 L. T. 726; 84 W, R. 293, and Molloy v. 
Kilby, (1880) 15 Ch, D 162; 29 W, R, 127, referred to, 

An affidavitis ordinarily nob evidence unless ‘the 
person seeking to use it complies with the requires 
ments of Order XIX of the Civil Procedure Code, 
[p. 262, col. 1.) . 

Waghji Thackersey v. Khatrao Rowji, 10 B. 167 at 
p. 17 ; 6 Ind, Dec. {N &) 496, Gosto Behary Pal v. 
Johur Lal Pal, 4 C.886; 4 0. L. R. 164; 2 Ind. Deo, 
(N.s 6580, referred to, 

Narayana Bharatigal v, Ittuli Amma, 39 Ind, Cas, 
893, distinguished, ; ` 

The onus of proving that a transaction entered 
into by practically all the adult members of a joint 
Hindu family is not binding on the non-executant 
minors, on the ground that itis not supported by 
consideration, lies on those who seek to set such 
transaction aside on that ground. [p. 258, col. 2.] 

Appesl against a desree of the Court of 
the Subordinate Judge, South Malabar at 
Calieut,in Appeal Suit No. 123 of 1918, 
preferred against a desree of the Court 
of the District Munsif, Ottapalam, in 
Original Suit No. 464 of 1916. 
. This second appeal soming on for bearing 
on 25th July 1919, tbe Court (Seshagiri Aiyar 


and Bakewell, JJ.) delivered the following 


JUDGMENT —The Subordinate Judge is 
wropg in his yiew that the burden of 
proof is on the first defendant to show 
that a iransaetion whioh has been entered 
into by prastieally all the adult members 
of the family is binding upon the minors 
who sne to cet it aside. The Snbordinate 
Judge cnly disensses the evidence of the first 
defendant, He nowhere indicates that the 
plaintiffs baye prima facie proved their ense, 

Wethivk he is wrong in his view of the 
onus of proof and, therefore, sannot accept tlie 
finding. We must ask him to re-hear the 
ense in the light of the above observations 
and to submit a revised finding on the 4th 
issue in the ease, No fresh evidenee will be 
admitted, The finding will be submitted 
within six weeks from thie date and seven 
days will be allowed for fling objeetions, 





In somplienee with the order sontsined 
in the above judgment the Subordinate 
Judge of South Malabar at OQalieut sub. 
mitted the following 
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FINDING.—The High Court has directed 
meto re-hear the appeal and resord fresh 
finding on the 4th issue, whiah is to the 
following effect :— 

. Whether the mortgage sought to be set 
aside is supported by sonsideration and is 
binding on the Tarwad.” 

- 2, The plaintiffs are members of Mundakkal 
Tarwad.  Sesond defendant is the Karnavan 
of the Tarwad. The other defendants with 
the exseption of the first defendant are the 
other: membera of the Tarwad, Plaintiffs 
brought the suit for the eansellation of a 
mortgage deed exeonted to the firat defend. 
ant by all members of their family with the 
exception of two, and to resover some pro- 
perties that passed to the possession of the 
firat defendant in virtue of the mortgage. 
Bzhibit B is copy of the mortgage deed. 
The sontention of the plaintiffs was that the 
original of Exhibit B was exeouted without 
eonsideration and that it was nob binding upon 
their Tarwad,. Atthe time of the exesution 
of the dosument, plaintiffa were minore. Tho 
eiraumsíanses under whieh the original of 
Exhibit B same to be exoauted, as stated by 
the first defendant, are as follows: seeond 
defendant, who was the Karnavan of the 
- Tarwad,exeeuted a mortgage-deed in fayourof 
Kizhakke Kovilakath Manavikraman, alias 
Oheria Thamburan, and another, After the 
exesution of that mortgage, there was a karar 
in the family of plaintiffs as evidensed by 
Exhibit A;and the second defendant gave 
up his management in favour of defendants 
Nos. 4 and 5, After the karar, some membara 
of the family brought a suit to set aside the 
mortgage in favour of the Thamburan, The 
“Thamburan in his tura brought Original 
Suit No, 51 of 1912 on the file of the Sub- 
Court of Palghat to resover the money due 
under the mortgage. While the suit was 
being obutested, the members of the Tarwad 
said that the doaument was not exesuted for 
any purpose binding upon the Tarwad. 
After the issues were framed, the suit waa 
eompromised and the members of the Tarwad 
agreed to pay the Thambaran a certain sum 
of money in full diseharge of his slaim, 
Exhibit Lis eopy of the razi. Itis said that 
for paying the Thambnran a sum of Ria, 1,500 
was borrowed from the first defendant and 
- that a further aum of Rs. 500 was borrowed 
from ihe firat defendant for repairing the 
- Tarwad house, for removing the silt that had 
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useumulated on the Tarwad lands and for 
other minor purposes and that in considera- 
tion of the sum of Hs, 2,000 the original of 
Exhibit B was exesuted by the members of 
the Tarwad. - 

3. When the appeal same on before me 
originally, I disausaed the question on the 
basis that the burden of proving that aon- 
sideration passed for the doeument lay upon 
the firs& defendant. On remand the High 
Court has ruled -that as the dosument was 
exesuted prastically by all the members 
of the Tarwad, the burden of proving that the 
dosument was not supported by sonsideration 
lay upon the plaintiffs; and I have been 
dirested to re-sonsider the issue in that light." 

4, First plaintiff as his first witness 
swears that the doeument was exesuted 
without any sonsideration and that there was 
no Tarwad nesessity to borrow money from 
the first defendant, He wasa minor at the 
time of the transaction. His name is in 
Exhibit B and he was represented by another 
person as guardian... He now swears that 
the dosument is notsupported by considera- 
tion, but he bas’ no personal knowledge of 
the affair. He swears that he derived his 
information from the second defendant. 
Interrogatories weré served upon the sesond 
defendant and the answers clisited from him 
show that the dostment was not exesuted 
for any Tarwad purpose and that no aonsider- 
ation was paid, Sesoad defendant did not join 
iu the exeaution of:the dosument. When 
the exesution of'"'the doeument was in 
eontemplation, he published a notias in the 
Manorama (Exhibit O) that the debt should 
not be borrowed without his consent and 
oo operation. Fifth defendant is one of the 
execatanta of the original of Exhibit B. 
She was also interrogated and in tha soursa 
of her answers she said that the eonaidera- 
tion resited in Exhibit B was not trus and 
that no money was borrowed, She was one 


of the managers appointed under the karar 
:evidansed by Exhibit A, and she says that 
‘whe sonssnted to make the resital in the 


dosument that money was borrowad from firat 
defendant as it was then apprehended that 
second defendant would file a suit against her 
and fourth defendant for assounts of their 
management. She farther said in her 
answers that the debt of Rs. 500 too was not 
borrowed from first defendant and that no 
Tarwad purpose was met. Aeaording to thg 
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razi evidenced by Exhibit J, the dearee- 
holder agreed to reaoyer Rs, 560 12 0 from 
the present second defendant, But the sesond 
defendant was no party to the ras, He 
filed & revision petition in the High Court. In 
that sonneation the deeree-holder in that suit 
“filed an affidavit in the High Court. Exhibit K 
is sopy of the affidavit, It saya how the slaim 
was satisfied. In paragraph l of Exhibit K, he 
states that he filed a suit for Ra. 6,627-12 0. 
‘Paragraph 4 says that as it was found that 
the mortgaged property was not soffisient to 
gover the entire amount, he relinquished A 
portion of the debt in favour of the defend- 
ants, It further states that he sgreed to 
*ryosover Rs, 560-i2 1 from the present aesond 
defendant, that defendants Nos. 3 to 7 agreed 
to pay him the balanse due after setting off the 
amount relinquished and that they paid him 
the amount within the time fixed. He does not 
say in the affidavit that defendanta Nos. 6 and 
7, paid him Ra. 1,900 in cash as stated in 
Exhibit I, There is also evidenee to show 
‘that the sum of Ra. 5x0, alleged to have been 
borrowed from first defendant, was not spent 
for any Tarwad neeessity or that there was 
any necessity to borrow the money. P, W 
No, 2 swears that no silt was removed and 
first plaintiff swears that the Tarwad house 
was not repaired. The lower Oourt has found 
‘that tbere is no evidenee to support the pay- 
-ment.of Rs. 500 and with that finding I agree. 
-it would, therefore, follow that plaintiffs have 
“made out a prima facie dase to show that che 
‘original of Hxhibit B is pot supported by 
eonsideration. Wien the informative sireum- 
stances appearing in the evidence addaced by 
the first defendant are taken into eonsider. 
ation along with the evidenes disoussed above, 
4t will beeome olear that tbe dosument was 
^&xeonted withont any sonsideration, Firat 
defendant was examined as D. W. No. L. 
‘The statement made by him is that he paid 
(Rs, 1,500 in pursuanee of tbe rasi evidenced 
‘by Exhibit J. That statement is not true, 
besause Exhibit I shows that previous to that, 
defendants Nos. 6 and 7 in that suit paid the 
money. First defendant again swears that he 
himself paid the money to the Thamburan at 
hia palace in tbe presence» of cefendants 
Nos. 3 to 5 and one Rama Patier, But the 
statement; made in Exhibit I is that de- 
fendants Nos. 6 and 7-paid the money. There 
is, therefore, diserepansy between the evi- 
dense given by. the first defendant and the 
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resital made in Exhibit I as to the payment 
of Rs. 1,500. Even the recital made in 
Exhibit I cannot be true, bessuse defendants 
Nos. 6 and 7 were under no liability to pay the 
money. Defendants Nos, 4 and 5 were the 
managers and it was for them fo pay the 
money; and if any money was required, the loan 
would have been raised by defendants Nos. 4 
and 5 and not by defendants Nos, 6 and 7. The 
further statement made by the first defendant 
that defendants Nos. 3to 5 and 7 exesuteda pro- 
note in bis favour for the sum of Rs. 1,500 is 
not substantiated by any resord, The pro note 
itself is not fortheoming. If there was & 
pro-note and if it was subsequently eaneelled, 
firat defendant would have retained it and he 
would not have retarned it to the exeautanta. 
"There is no resital in Exhibit B to the effeat 
that there was any pro-note. If there was 
one in existense, there would have. been & 
resital in Exhibit B to that effest. As 
observed by me in my previous judgment, it 
is impossible to believe that a shrewd man 
like the first defendant would have lent any 
money to the defendants, when there was a 
suit pending for the sale of their properties 
and before the rast was settled. According to 
Exhibit B, interest on the „mount, of 
Rs, 1,50) was oaloulated only from the date 
of Exhibit I, If money was paid prior ta the 
date of Exhibit I, there is no reason why first 


"defendant shonld not have saleulated interest 


from the date of the loan, There is no state- 
ment in Exhibit B that any part of the 
interest was relinquished. This is another 
eiroumstanoe whieh throws doubt on the first 
defendant's story that he paid sonsideration. 
There is the evidence of first plaintiff to.show 
that fourth defendant is living ina Pathaya- 
pura built by the first defendant, Much has 
been made of the fast that plaintiffs have not 
proved how the debt due to the Thamburan 
under the mortgage whieh gave rise to Hx- 
‘hibit I was paid. The reotal in Exhibit I, if 
it is true, is that defendants Nos. 6 and 7 paid 
the money. They do not say that the pay- 
ment was made ont of the money borrowed 
from the first defendant. Regarding the debt 
of Rs, 500, the evidence given by the first 
defendant is son:ralistory, In his evidense 
he stated that he paid Rs. 500two or three 
monthé after the razt. But aesording to the 
recital in Exhibit B, first defendant paid. 
Ra, 113.12.0 to meet the sost. of exeout- 


‘ing the dosument and to meet the eost of 
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roolaiming some lands. First defendant'a 
Statement that he paid Rs, £00 after 
the exeention of Exhibit B eannot be 
true, In oroas examination he has again 
stated that he might have paid Rs. 5 Oa 
few days before the date of Exhibit III. Thas 
will be very mush later than 2 or 3 months 
after the date of Exhibit I. First defendant has 
further stated that he has letters under 
whieh he paid the money. Those letters 
have not been prodused. Apart from tha 
statement of first defendant, thereis no reli- 
able evidense to show that the house was 
repaired. D, W. No. 2 was examined to prove 
the eonsideration for the original of Exhibit 
B. All that he ean say is that ha heard that 
Re. 1,500 was paid. He did not see the 
payment and hisevidense is not worth any- 
thing. It basalso been pointed out that the 
repndiation of the originalof Exhibit B was 
not made for the first time in this suit, Before 
the dosument wasexeeuted, sesond defend. 
ant, who was the Karnavan, protested 
against its exesution by publishing a notice 
in the newspapers (see Exhibit O). The 
senior jady of the family, whose name was 
written in the dosument and who refused 
to exoente it, protested against its registra- 
tion by sending a petition to the Sub. 
Registrar of Mannarghat (see Exhibit N). 
From the very ineeption, the Karnavan and 
the senior lady of the family protested 
against the  dosument. Plaintiffs have to 
prove the negative, and they ean prove it 
only by pointing out the informative eirsum- 
stanees whieh would lead to the sonalusion 
that the consideration is not true. I, there- 
fore, find that the original of Exhibit B ig 
not supported by sonaideration, It wil), 
therefore, follow that it was not binding 
upon the Tarwad. 


5. Even if it is found that eonsidera- 
tion passed for the original of Exhibit B, 
16 will not follow that the whole of the 
sonsideration is binding upon the Tarwad. 
So far as Rs. 1,507 is aonserned, it may be 
said that it is binding on the Tarwad, 
besause it was borrowed, if it was borrowed, 
at all, for paying a debt binding upon the 
Tarwad. As to the remaining portion, it cannot 
ba held that it is binding upon the Tarwad, 
besause under Exhibié A all the mayor male 
and female members should join in borro ving 
money for Tarwad purposes, and as all of 
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them did not join, the debt of Ra. 500 
eannot be binding on the Tarwad. 

This sesond appsal same on for hearing 
on th Pabrnar; 1920 after the return of 
tha finding of the lower Appsllate Ooart 
nam thə issue referred by this Comré for 
trial, 

Mr, K. P, M, Menon, for the Appsilantsa,— 
Interrogatories should not have bean ad ninis. 
tered to ex parie defendants Nos, 3 to 5. 
Thay are not the ‘oppozite party’ within the 
moaning of O-der XIX, rale 1, Civil Pro- 
sedare Code, as they offered no opposition. 
Marshall v. Langley (1), Brown v. Watusns (è) 
and Shaw v. Smith (3). . 

The anyuwara to the intgrrozatorias ware 
wrongly admittel in evideuss by tho lower 
Courts. With the oexaention of the first 
defendant, the alienes, the other defendants 


ara members of the Tarwad whoare in- 
terested in supporting plaintiffs. Ona general 
priosiples, tha answees are only in the 


nature of information to supplement the 
pleadings where they are defestive, They 
sannot ba used asevidenoa. 

Mr. O. Madhavan Nair, forthe Rsspondents, 
Tn on Narayana Bharatigal v. Itiulà Amma 
(4). | 
JUDGMBENT.-—The finding of tha Sabordi- 
nate Jadge is vitiated by hia relianee onin- 
admissible evidense. The Sabordinate Judge 
has used osríain interrogatories auswared 
by the sssond defendant in the ease as eyi» 
dense in favour of the plaintiff, The suit ia by 
a junior membar of the Tarwad to set aside 
an alienation in favour of the first dafendant. 
Sacond and the other defendants are the Karaa- 
van and the other mə'nbara of the Tarwad. 
There aan ba no doabt that tha olatatiff 
and dafendants Nos. 2 to 5 have the same 


` interasat in the suit. Although they are 
arrayed on opposite sides, tha plaintiff is 
really fighting the sasa on their bahalf as 


wall as for himaslf. Under these oireum- 
stanees, we are of opinion that. it was not 
opau tə tha plaintiff t? administer inter- 
rogatories to persons who are supporting 
his ease, Plaintiff says in his evidsense 


(1) (1899) W. N. (Eng) 222. 

(2) (1836) 16 Q B. D. 125; 55 L. J. Q. B. 126; 53, 
L. T 728; 34 W R 293. 

31 (1887; 18 Q. B. D. 103; 58 L, J. Q. B. 174 & 
L. T, 40; 25 W. R, 183 

(4) 89 Ind. Cas 893. 
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that he is being financed by the seeond defend- 
ant in this astion. Another sireumstanse 
against these interrogatories is that defend. 
ants Nos. 3 to 5 filed no written statement. 
It has been held that interrogatories to 
ex parte defendants should not be permitted: 
See Marshall v. Langley (1). That persons 
like defendants Nos. 2 to 5 are not within 
the sonnotation of the term "opposite party” 
is well established: by English desisions: 
Spokes v. Grosvenor and West. End Hotel Oo, 
(5), Brown v. Watkins (2), Shaw v. Smith (3) 
and -Molley v. Kelby. (6). These deoeisions 
are applieable to the interpretationof tke 
expression "opposite party" in Order XI, 
rule l. The next question relates to the 
admissibility of these interrogatories in 
evidenss, even granting that they were pro- 
perly administered. . The primary funetion 
of an interrogatory is to olieit information 
whieh san be utilised for eondueting the 
trial They are not evidenee prima facte, 
See Waghit Thackersey vw. Khatrao Row: (7) 
and Gosto Behary Pal v. Johur Lal Pal (8), 
Rules 8 and 9 of Order XI show that 
answers to interrogatories should be sub- 
mitted in.the form of an affidavit; and an 
affidavit is ordinarily: not evidenee, unless 
the party seeking to-use it complies with 
the requirements of Order. XIX. We find 
from the affidavit of tke plaintiffs in support 
of his applieation : for serving interroga- 
tories that he merely intended to  elioit 
information. It is slearthat the second defend- 
ant was not examined as .a witness in the 
ease. Under these siroumstances his affidavit 
embodying his answers to the interrogatories 
should not have been used as evidence in 
the ease. In fast, it is golear -that until 
the appeal was before the Subordinata 
Judge on remand; no one thought that 
these interrogatories ean be used a3 independ. 
ent evidence, At no time were they ex. 
hibited in the oase, Mr. . Madhavan Nair 
drew our attention fo Narayana Bharatigal 
v. Ittuls Amma (4)... In that oase the inter» 
rogatories wera properly served on the 
oppcSite party and the answers were used as 


(6) (1897) 2 Q. B. 124; 66 L. J. Q. B, 572; 76 L. T. 
6791 45 W. B 546. s 

(6) (1880) 16 Ob, D. 162; 29 W. R, 127. 

(7) 10 B. 167 at p. 171; 6 Ind. Deo (x, 8.) 498, 

(8) 4 0.880; 40.0. R, 104; 2 Ind. Deo (n, a.) 


680. 


on 


INDIAN OASES. 


[1991 


admissions under the Evideneo Ast. That ease 
does not support the prosedare followed by the 
Subordinate Judge in the present ease. We 
are, therefore, unable to accept the finding. 

We must set it aside and  direet the 
Suhordinate Judge to returna fresh finding 
on the question propounded by us on the 
last oseasicn, basing his jndgment on admis- 
sible evidenee. The above remarks apply 
with greater forse to the answer: of the 
fifth defendant. The findings will be sub- 
mitted within six weeks from date of 
reseipt of resord and seven days will be 
allowed for filing objestions. 


ee 


In somplianse with the order sontained in 
the above judgment the Snbordinate Judge 
of South Malabar at Caliont submitted the 
following 

FINDING,—I have been salled upon to 
submit a revised finding on the 4th i-sue, vte., 
‘Whether the mortgage sought to be set 
aside is supported by sonsideration and is 
binding on the Tarwad?” > 

2, The suit was brought by the plaint- 
iffa! who are the two junior members of 
the Tarwad of plaintiffs and defendants 
Nos. 2 to 10,. to eanael a mortgage deed 
exesuted in favour of the first defendant on 
14th August 1:13 for Rs. 2,000 by some 
other members of their Tarwad. Sesond 
defendant did not join in the exeeution of the 
doanment. Hs was appointéd manager of 
the Tarwad under a karar in 1906, Before 
the exesution of the mortgage deed evidenced 
by Exhibit B, he was removed from manage: 
ment and defendants Ncs. 4 and 5 were 
appointed managers in his plaoe. The son- 
tention of the plaintiffs was that the 
mortgage deed was not supported by don- 
sideration and that it was not binding 
upon the Tarwad. First defendant eontended 
that it was supported by sonsideration, Sesónd 
defendant supported plaintiffs, The other 
defendants were ex parte. The District 
Maunsif of Ottapalam, who tried the suit, 
found that the document was supported by 
soneideration and dismissed the plairtifts’ 
euit with eosts. Plaintiffs appealed. 

3.: When the appeal aame on before me, 
I held that as the plaintiffs were minors 
on the date of the alleged doeument, the 
burden of proving that thé dosument was 
supported by sonsideration lay upon the first 
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defendant and found that the doaument 
was not supported by eonsidertion. I, 
therefore, reversed the desree of the lower 
Court aud desreed the snit with sosta. 


When the matter went up in sesond appeal . 


to the High Oourt, it was held that the 
burden of proving that the document was 
not supported by aonsideration lay upon 
the plaintiffs, inasmuch as the dosument was 
exesuted by all the members of the family 
exeepting the seaond defendant, who was re- 
moved from management, and by an old 
blind lady. The High Court, therefore, salled 
upon me to submit a revised finding throwing 
the burden of proof on the plaintiffs, I 
then submitted a revised finding, and in 
dissussing the eviderise in the oase relied upon 
the answers to the interrogatories served upon 
defendants Nos. 2 and 5, The High Court has 
now held that the answers to those inter- 
rogatories were improperly relied upon and 
thatthose answers wers not legal evidenee 
in the sase. The High Court has, therefore, 
ealled upon me to aonsider the question again 
exsluding the inadmissible evidenes and 
submit a revised finding, 

4, Treating the ease as one in whieh the 
burden of proof lies upon the plaintiffs, it 
must be held that the plaintiffs have not 
diseharged their burden, Plaintiffs ware both 
minors at the time of the transastion. First 
plaintiff was examined as P. W, No.1. His 
evidenee goes to show that he kas no personal 
knowledge of the affair, His denial, therefore, 
that the original of Exhibit B is not supported 
by sonsideration eannot aount for mush, First 
defendant swears that he paid consideration, 
Before the exeeution of the doeument, thera 
was a suit pending egainst the family of 
plaintiffs in the Sab-Court, Palghat, That 
suit was based upon a mortgage and a Kyahit 
executed by the second defendant to a Raia in 
Oaliout in 1905. The other membera of the 
Tarwad sued to set aside the mortgage and 
the mortgages bronght a suit upon the Kychit. 
Both the suits oame on for hearing together 
and both were esompromised as per the 
original of Exhibit I. ` Exhibit 1 shows 
that the mortgage in favour of the Raja 
of Oalisut was assepted as binding by 
all the members of the Tarwad. Acsord- 
ing to the evidense of first defendant, he 
paid R3. 1,500 to discharge the debta due to 
the Raja. "There is no evidenss on the side 
of the plaintiffs to show that the debt due to 
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the Raja was dissharged otherwise. As the 
evidanse stands, the statement of first defend 

ant that he paid Rs, 1,500 in discharge of 
the debt due to the Raja must ba assepted. 
To that extent it must be found that the dosu- 
ment is supported by sonsideration. The faet 
that all the members of the family did not 
join in the exeeution of the original of Exhibit 
B cannot vitiate the transastion, inasmuoh as 
the debt due to the Raja was acsapted by all 
the members as binding upon the Tarwad. 
The remaining portion of the sonsideration 
is a sum of Ra. 500. First defendant wears 
that he paid Rs, 509 for the payment of 
Munpattom due by the Tarwad, for the stamp 
and registration in  eonnestion with the 
original of Exhibit Band for repairing the 
Tarwad house. The details are mentioned in 
Exbibit B. There is also a registered reseipt 
evidenced by Exhibit III to show that the 
money was paid by first defendant. As against 
this there is no reliable evidenee on the side 
of plaintiffa to show that money was not 
reeeived. Qn the other hand, there is evidense 
to -show thatthe Tarwad housse was ina 
dilapidated aondition. The story, tharefore, 
that part of the money was used for repairing 
the house sesms to bs probable, The necessity 
and purpose for the loan hava been resited in 
Exhibit B and the plaintiffs hava not suecaeded 
in proving that the resitals are false. It 
must, therefore, be taken that the additional 
debt of R4; :00 is binding upon the family 
even though all the members did not take 
part in the exesation thereof, I, therefore, 
find that the mortgaga evidenael by the 
original of Exhibit B is&rue and binding upon 
the tar wad of plaintiffs, 

This segond appeal eomiaz on for final 
hearing afler the return of the revised finding 
of the lower Appellata Oourt upon the 
issne referrgl by this Court for tria!, the 
Court delivered the foilowing 

JUDGMENT.—W. asept the finding. 
The same Subordinate Judga who heard the 
appealoriginally and who wrote a considered 





judgment on two oesasions, is not likely to 


have shat hia eyes to the dosuments and -thea 
other material evidense addused in the sase. 
The failure to refer to them spoeificallg does 
not vitiate his finding. 

Mr, Menon argued that ag no sanotion was 
rəsorded for the previous sompromise on 
behalf of the minor plaintiffs, it should have 
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been held invalid asagainetthem. The Courts 
below and thia Court proeeeded on the view 
that the rot: deares as gush was not enforae- 
able against the plaintiffs end aecnsidered 
whether the razt, treating it as an alienation, 
was binding on them. Therefore, the faet 
that there was no sanetion does not conclude 
the ease in favour of the plaintiff. 

In the result the desree of the lower Appel- 
late Court must be reversed and that of the 
District Munsif restored with sosts here and 
in the Court below. 

Appeal allowed, 

M, C, P. 


PATNA HIGH COURT. 
ÁPPBAL FROM APPELLATE Deorns No. 665 or 
1920. 
July 26, 1921. 
Present : —Mr. Juaties Coutta and 
Mr. Justice Maepherson. 
BENI PRASAD SAHU — PLAINTIFH — 
APPELLANT 
tersus 
SURAJ SINGH— DEFENDANT- RESPONDENT, 


Trees—Immoveable property — Olaim for possession of 
trees, 


A claim for possession of trees isa claim to an 
interest in immoveable property. 

Bapu v Dhondi, 16 B. 858; 8 Ind, Dec. ‘n. s.) 718, 
Jagrami Bibi v. Ganeshi, 8 A. 485; A. W. N, ('881) 
9; 8 Ind, Jur. 652; 2 Ind, Dec, (N.s) 219, relied 
upon, E 

Appeal again a denision of the Sub. Judge, 
Chota Nagpur, affirming that of the Munsif 
of Dalitonganj. 

Messrs, Shiveshwar Dyal and S. M. 
Mullick, for the Appellant. 

Mr. Bat Gusu Saran Prasad, for 


Respondent, 


the 


JUDGMENT, 

Oovurrs, J.—This was a suit for reaovery of 
possession of eertain lae trees, The plaintiff 
is the owner of five annas five: kranís share of 
Mauza boos, partly by purebase from the 
defendant and partly by purehase from other 
persors and by subsequent partition, The 
lac trees stand on this land andthe main 
case of the defendant is that he acquired a 
title to them by adverse possession for more 
than twelve years. Thiseontention of the 
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defendant has been nasepted by tho trial Court 
and the lower Appellate Court, and the suit- 
has been dismissed. . : 
The finding that the defendant has been in 
porsession of these trees adversely to thé 
plaintiff for more than twelve years is & 
finding of fact with whieh we sannot inter- 
fere in sesond appeal, but itis urged by Mr.’ 
Mallisk for the appellant that Ariele 144 of 
the Limitation Ast will not apply, because 
whatever right defendant may have acquired 
ig not a right te immoveable property or 
an interest in immoveable property 
but that ib is aright in the nature of an 
easement, This was exactly the same argu- 
ment as was advanesed in the ease of Baps v. 
Dhondt (1). In that ease the learned Judges 
were of opinion that a slaim for possession of: 
trees is a elaim toan interest in immoveable . 
property. The same view was taken in the: 
ease of Jagrani Bibi v. Ganesh? (2), and it: 
appears to me to be the sorrest view of the: 
law, I would, therefore, dismiss this appeal - 
with eoats, 
MacPaRstsoN, J.—1 agree. 
Appeal dismissed, 


(1) 16 B. 3853; 8 Ind. Deo. (N. s.) 718. ; 
(2) 8 A. 4:56; A. W. N, (1881) 9; 6 Ind. Jur, 652 


2 Ind. Dee. (N. s.) 219. 


ALLAHABAD HIGH COURT. 
Bxecu:ton SEG ap APP£AL No, 545 or 1920, 
Marah 18, 1921. 

Present —-Justisa Sir P. O, Banerji, Kr, 

Mr. Justies Rafique and Mr. Justise 
Ry ves. 
Musammat KATW ARI AND ANOTHER— 
JUDGHBNT- DEBTORS— APPELLANTS 
versus 
SITA RAM TEAWARI— Decree. Hcr5ka 
— RE«CPONDENT, 

Agra Tenancy Act (II of 1901), s. 20, provisione ` 
of, mandatory—-Occupancy holding, decree directing 
sale of-~Haecution Court, whether can sell holding— 
Judgment.debtor, competency of, to ubject to sale in 
enecution proceedings, 


In view of the provisions of section 20 of the 
Agra Tenancy Act a Court executing s decree has 
no jurisdiction to order the sale of an occupancy 
holding, irrespective of whether the deoree orders 
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the sals- of the holding, or whether the decree is a 
simple. money-decree. D 2r6, col 2] 

A judgment-debtor is A to abject in 
execution proceedings that, under a mandatory 
provision of the law, the Court is precluded from 
selling an occupancy holding, and the Court is 
bound to carry out the provisions of the law, and not 
to act in violation thereof. [p. 265, col. 2; p. 266, col. 1.] 


Sesond appeal from a decree of the 
Additional Judg», Allahabad, dated the 7th 
February 1920, 

Dr. S. N. Sen, for the Appellants. 

Dr. 8, M, Sulaiman, for tte Respondent, 


JUDGMENT. 

BaNerJI, J.—The question to be determin. 
ed in this sase is whether an oseupaney hold- 
ing, the sale of whieh has been ordered in 
the desree upon & mortgage in whieh the 
oseupanoy holding was hypothesated, san be 
sold in exeeution of that deeree and whether 
it is open to the judgment debtora to raise 
the objestion in exeontion that the property 
is not liable to sale by reason of the provi. 
sions of seation 20 of the Agra Tenanoy Aot. 
On the 17th of May 1909 a mortgage was made 
by four persons of a house, a Nim tree. and 
eertain lands, whieh are sdmitiedly lands 
whieh formed the oscupaney holding of tho 
mortgagors, In fast, in the mortgage-deed 
the -landa are deseribed as forming the 
ossupaney holding of the persons who 
exeóuted that dosument, A anit was 
brought on the basin of the mortgage and an 
ex parte desree was passed on the Sth of June 
1914, This deeree was made final on the 
19th of July 1917. The plaintiff desree- 
holder saused the house and the tree to be 
sold and for the realisation of the balanse he 
applied for the sale of the osenpansy holding. 
The judgment.debtors raised the ohjeetion 
that under the provisions of sestion 20 of the 
Agra Tenaney Aet the Court was not som 
petent to sell the oeenpansy holding. This 
objestion was overruled by the Court of 
first instanes, on the ground that as 
the desree ordered the sale of the holding 
the Court executing the desree sonld not go 
behind it. This view of the Court of first 
instanee was upheld by the lower Appellate 
Court and from the desision of the lower 
Appellate Oourt the present appeal has been 
preferred to this court, 1n my opinion the 
appeal must prevail. seation 20, clause 2 
of the Agra Tenansy Aet, distine!ly prohibits 
a Conrt- from ii ansferring an osaupaney 
holding in exeeution of a deeree. It seems 
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to meto be immateri:! whether the dearce 
ordered sale or whether it was & simple money 
dearee. What the desree-holder is now 
seeking is to sell an oseupaney holding in 
exesution of his decree, This is prohibited 
by tho provisions of seation 20 and the Comt 
executing the dacree is bound to earry out 
the mandatory provision of the sestion. A 
Dr. 
Sulaiman on behalf of the respondents 
referred to the eases of Deodatt Singh v, Ram 
Oharrittar Jati (1), Lala Ram v. Thakur 
Prasad (2), Rang Lal Kunwar v, Kishori Lal 
(3). These eases do not deal with the ques- 
tion whieh we have to determine in this oase. 
In some of these eases the question was whe. 
ther after a sale in exesuntion of a deaoras it 
was open to the judgment debtor to dispute 
the title of the anetion purshaser and eontend 
that the sale was an invalid sale. In one 
of these aases the question was whether a 
deores should be made for the sale of the 
property whieh was inoluded in the mortgage, 
though the property might be an oseupaney 
holding. That is not exastly the question 
whieh arises in this ease. “A dearee has been 
passed, as I have said above, for the sale of 
the lands now in dispute, The point is 
whether in exeoution of that desree the 
Court has the power to sell the properiy. The 
saso in whieh this point was direetly dealt 
with is that of Madho Lal v. Katwari (4) 
and the ease reported at the foot-note of that 
page. In that oase, whieh was one under 
Aot No. XII of 1881, the provisions of sestion 
9 of whieh were prastisally the same as those 
of seation 20 of the Agra Tenanay Ast II of 
1901, Mr. Justise Mahmood held that a Coart 
executing the deeree «ould not go behind the 
dearee and, therefore, was bound to sell the 
property, The learned Judge at the alose 
of his jidgment observes: '" Whether any 
title would pass to the pürahaser under the 
sale was another question) With great 
respect to the learned Judge 1 feel myself 
unable fo follow the rnling. No doubt it 
was not open to the judgment debtor to 
contest the validity of the deeree whieh 
was pa-sed against bim, but it was open 
to bim to say to the Oourt that as the 
(1) 46 Ind. Cas. 867: 16 A. L. J. 557. 


(2) 47 Ind. Cas. 847; 16 A. L.J. 691; 40 A, 
680. 


(3) 28-Ihd. Cas. 278; 37 A. 278; 13 A. L. J. 500, 
(4) 10 A. 180; A; W. N. (1888) 41; 8- Ind, 
Dec, (N, 8.) 87, j j 
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law eontains a mandatory provision whish 
precludes a Court exesuting a deeree from 
selling an ossupansy holding, the Ocurt was 
bound to earry out the provisions of the law 
and not to ast in violation of those provisions. 
In my opinion, in view of the provisions of 
section 20, & Court exesnting a desras eanrot 
order an oeeupaney holding to be sold, no 
matter whethsr the  dearee 
diresting a sale of the holding or is a 
simple money desres.  Heferenee was made 
on behalf of the respondents to the prinsiple 
of the ruling of the Fall Bensh in Bhola Nath 
v. Musammat Kishori (5). In that ease I 
differed from the desision of the two other 
learned Judges who formed the Benesh and 
* I still adhere to the view whieh I expressed 
in that ease, although the point in that ease 
was not exaetly the same asin the present 
ease, I would allow the appeal, set aside the 
orders of the Courts below and dismiss the 
applieation of the desree-bolder for exeaution 
of the desreo by sale of the oeeupancy 
holding. . 

RarQJE, J.—1 agree. 

Rives; J.—I agree. 

By tae Cougr.—The order of the Court is 
that the appeal is allowed, the orders of the 
Courts below are set aside and the application 
of the desree-holder for sale of the oesupansy 
holding in question is dismissed. In view of 
the eirsumstanses, we direst the parties 
to bear their own costa in all Courts. 


Appeal allowed. 
(5) 11 Ind. Cas. 646; 84 A. 26; 8 A. L, J, 1046, 
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Section 68 of the Evidence Act is imperative and 
sc long as there is a witness alive and subject to the 
process of ihe Court, no document which'is required 
by law to be attested can be used in evidence 
until such witness bas been called. 

The fact that, when called, he will prove hostile, 
dees not excuse vhe party producing the doou- 
mont from this duty. 

Tula Singh v, toe Singh, 38 Ind, Cas. 604; 1 P. 
L. J. 369, 2 P.L W. 853, followed. 

A mortgagor is not bound by the recitals in the 
morigage-deed simply because he has signed the 
deed as an attesting witness. 


Appeal against a deoision of the Subordi- 
nate Jadge, Monghyr, affirming that of the 
Munsif of that plasa, 

Mr. Shiveshwar Dayal, for the Appellant. 

Mr. Dinesh Okandra Varma, for the Re- 
spondents. 

JUDGMENT, 

Courrs, J.—This appeal arises out of a 
suit on a mortgage-bond whish was in the 
first instanse deereed ex parie. On appeal 
the deeree was affirmed by the Subordinate 
Judge. The only witness examined in the ease 
was the scribe of the bond. There were, how- 
ever, four attesting witnesses, one of whom, 
namely, the defendant No. 2, was alive. He 
was neither summoned nor peaniined by the 
plaintiff, and the first point taken in this 
appeal is that under the provisions of section 
68 of the Evidenee Aet it was insumbent on 
the plaintiff to eall this attesting witness, 
even although he might be a defendant. Seo- 
tion 68 requires that & dosument whieh is 
required by law to be attested shall not 
be used as evidense until one attesting wit- 
ness at least has been ealled for the purpose 
of proving its execution, and seetion 71 
enacts that if the attesting witness denies or 
does not reeolleet the exesution of the doeau- 
ment, its exeeution may be proved by other 
evidens. 

A oase on all fours with the present 3883 
is that of Tula Singh v. Gopal Singh (1). In 
that sase the learned Judges desided 
that seetion 68 of the Hvidenee Aet was im- 
perative and so long as there was a witness 
alive and subjest to the prosess of the Court, 
no doeument whioh is required by law to he 
attested ean be used in evidense until sueh 
witness has been salled. The fast that, 
when ealled, he will prove hostile, does not 
exouse the party prodceing the dosument 


LC) 98 Ind. Oam 004,1 P.L, 2,809; 2P, D Wi 
980, 
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from this duty. The learned Subordinste- 


Judge was, therefore, wrong in thinking that 
it was not necessary to eall the defendant 
No. 2. 

In addition to this the learned Subordinate 
Judge has wrongly eonsidered that besause 
the defendant No. 2 signed the bond in this 
snit as an attesting witness he is bound by the 
resitala init. It has been desided in a very 
large number of oases that this is not the 
sorrest view of the law.  Aeeordingly for 
both these reasons I would set aside the 
deoree of the Subordinate Judge and would 
desree this appeal with sosts. 

MACPHERSON, J.—I agree. 

Appeal decreed, 
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— REPON DENT, 
Contract—Impossibility of performance owing to 
stoppage of shipping—Discharge of contract Non. 
performance, impossibility when excuse for-—Hconomic 
unprofitableness—Rise in freight—Force majeure, 
meaning of. 


Plaintiff entered inte a contract with defendant 
for the purchase of a quantity of sugar to be 
imported from Java.by steamer, the defendant under- 
taking to cause shipment to be made in March 
1918, The contract provided that in certain events, 
"including all oguses or occurrences beyond their 
control,” the sellers alone would have the option 
of cancelling the contract. Owing tothe action of 
all the Dutch Shipping Companies all shipment of 
cargo at Java was stopped and no bills of lading 
were granted Thereupon the defendant intimated 
tothe plaintiff that the contract was cancelled, and 
the plaintiff instituted the present suit for damages 
for breach of the contract: 

Held, that inthe circumstances the defendant 
was entitled to cancel the contract, and was, there- 
fore, not liable for damages. [p. 271, col, 2.] 

Impossibility as an excuse for.non-performance of 
a contract must, as a general rule, be a physical or 
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legal impossibility and not merely an impossibility 
with reference to the ability and circumstances of the 
promisor: but the Courts will not regard mere 
economio unprofitableness as equivalent to im. 
ear as of performance, [p. 269, col. 2; p. 270, 
col, 1. 

Where there is no proof of an embargo on shipping, 
the principle of suspension or discharge ofa con- 
tract has no application. [p. 271, col. 2.] 

A rise in freights may be evidence of a shoriage 
of ships within the meaning of a clause ina con- 
tract containing that expression. A rise in freights 
may be equivalent to such a scarcity of ships as 
to amount to physical impossibility. [p. 271, col 1.] 

The expression “force majeure” is taken from the 
Code Napoleonand has a more extensive meaning 
than “act of God” or “vis major,” though it may 
be doubtful whether it includes all “causes you 
cannot prevent and for which you are not responsible,’ 
[p. 271, col, 2.] 


Appeal against a deeree of Mr, 
Rankin, dated the 24th July 1919. 

Messrs. B. D, Mitier and Hyam, for the 
Appellant. 

Messrs. Zorab and B. O, Ghose, for the 


Respondent, 
JUDGMENT, 

Moorenrszz, Aora., C. J,— This is an appeal 
by the plaintiff in a suit for damages for breach 
of sontraet, On the 23rd Marsh 1918 a 
sontrast was made between the plaintiff and 
the defendant firm, under whish the latter 
agreed to sell and the former agreed to 
purahase 100 tons of white Java sugar at 
Rs. 11 3.0 per maund. The defendant firm 
undertook to import the sugar, in bags of 2 
owt, eash, by steamer from Java and to 
eause such shipment to be made in the 
month of Mareh 1918. The  sontraet 
allowed the defendant fifteen days’ graee 
to make the shipments after the 31st Mareh 
1918. 

Clause 2 of the eontrast, whieh ia material 
for the desision of the sontroversy between 
the parties, was in these terms: — 

“Shipments to be made by steamers during 
Marsh 191%, provided always that early 
shipment or late shipment (if not late by 
more than 15 days) or delay in arrival, 
eaused otherwise than by shipment late by 
more than 15 days, will not entitle buyers to 
gancel this eontract or to refuse to take 
delivery of any goods shipped in purenuanee 
of this eontrast or intended by sellers for the 
fulfilment thereof or available for sueh 
fulfilment, and that in no event shall buyers 
have any claim upon sellers for any loss or 
damage suffered by reason of early or late 
shipment (whether late by 15 days or more) 
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or of delay ih shipment Or arrival. The dates 
of bills of lading in respest of goods shipped 
or intended as aforesaid or available for the 
fulfilment héreof shall be «oaelusive evidénae 
against buyers of date of shipment. Provided 
also that if shipment withia the time allowed 
for shipment as aforesaid of any goods 
bought, proeüred or available for shipment 
in pursuanse hereof shall be prevented by 
riots, strikes, loekout of operativer, ,doak 
labourers, carriers or seamen, assidents at 
works upon railways, sanals, doska, wharvas, 
jéttias, ware houses or in port of shipment, 
or by rivérs being ise bound or by frost, 
snow, tempest, flood, draught, earthquake, 
bankruptey or failure of manufaetürers or 
suppliers, quarantine or other regulations or 
by war, seizure bloskade or by any aet of 
God or forse majeure, including all eauses or 
ossurrenees, beyond eontrol of sellers, or, in 
the event of delivery or the goods intended 
or available for delivery being prevented by 
any of the aauces aforesaid, sellers alone shall 
have the option of sanselling this oòntråot in 
respest of the quantity of goods the said 
ahipment or delivery of whieh shall have been 
so prevented.” 

On the 9th May 1918 the defendant 
intimated to the plaintiff that the sontrdact 
was oaneelled, owing to foree majeure under 
the clause just mentioned. Oa the 13th May, 
the plaintiff replied that the contrast sould 
not be lawfully eancelled and elaimed damages 
at Hs. 2.2.0 per maund, whish was the 
difference between the original sontrast rate 
sod the then eurrent, market rate On the 
16th May, the defendant explained to the 
plaintiff that owing to embargo on shipments 
from Java, there was no shipment ia Maroh 
1918, that this had been reported to him oa 
the 20th April 1918, and that as the plaintiff 
had not expressed his willingness to extend 
the time, the defendant had eaneelled the 
eontrast. Thereupon, the plaintiff instituted 
the present suit on the 29th May 1918, On 
the 10th June the defendant informed the 
plaintiff that steamers had arrived from Java 
with Mareh shipments of sugar and that 
his firm was readg to deliver 100 tona at 
the contract priee. Onthe 12th June, the 
goods were tendered, but the plaintiff refused 
to aseept the offer and stated that he 
would proeeed with tbe suit, The suit was 
ultimately tried by Mr. Justieo Rankin and 
was dismissed by him on the ground that in 
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' tha events whish had happened, the defendant 


wasa entitled to sansel the sontrast. Notwith- 
standing the elaborate argument advansed 
before us by Mr. Hyam in support of this 
appeal, wa have arrived at the eonaluasion that 
the suit has been rightly dismissed. 

On the faoa of the eonirast, it is:alear 
that the defendant was an importer and 
undertook to import the sugar from Java. 
Oa the llth and 12th Marah 1913 he 
had in faet sontraetod with Harrisons and 
Eastern Export L1. to purehase 150 tons eagar, 
under a contrast identical in terms with those 
of the sontrast subsequently made:by him with : 
the plaintiff. The suppliers of Harrisons and 
Eastern Export were Harrisons and Orosfield 
Li. of Batavia. The defendant alleges 
that about the middle of Marah, or perhaps 
a little later on, all the Dateh Shipping 
Companies refused to assept any goods at Java 
or to allow vessels to sail, so that all shipment 
of eargo was stopped and no bills of lading 
were granted after that desision took effest, 
till normal business was resumed in the 
middlé of May. The eaonsequense: was that 
the goods whieh Harrisons & Orosfield at 
Java, who wera tbe suppliers of the Ualeutta 
house of Harrisons & Eastern Export,had ready 
for shipment sould not be despatched, though 
they had made a proper sontrast of affreight- 
ment with the Duteh Company. The supe 
pliera of the defendant aesordingly saneall- 
ed the sontraet with him, and -he in his 
turn was sonstrained to. ressind his contrast 
with the plaintiff, The testimony of Oantain 
Brauwer, who was with his boat àb Java! at 
tlie time, of Mr. Major, who was an assistant 
in the affise of the Dutch Shipping Co; and of 
Mr, . Simpson, who was manager ‘of Harrison 
& Eastern Export, makes it abundantly elear 
that about the middle of Marsh, ;there was 
a sudden refusal onthe part of the .Duteh 
lines to aseept or load goods for Oalentta, 
The real reason for this desiaion ou the part 
of the authorities of the Datoh lines haa not 
baen established by proper evidence, and we 
agree with Mr, Justiee Rankin that there 
is no proof of an embargo on shipping, 850 a8 
to make applisable the prinsiple of &uspen- 
sion dr diséharge of à contraet, rédognized 
in well-known jodisial desisions, sush as 
those. in Hadley.v. Olarke (1) and Geipel vw, 
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Smith (2). Nor is it established by legal 
evidenss that the Datoh Government prohibit. 
ei the export of sugar without a license. 
Bat the fast is undeniable that in Maroh 
1918.a]] Datoh steamirs were held up in 
Datoh waters atdava, by a desision of their 
Owners woo ware moval toinaation, not by 
ordinary reasons of trade, but by exseptional 
raasons connested most probably with the Haro- 
pean war; and it ia not improbable that they 
‘apprehended, rightly or wrorgly, that should 
their ships soma to British ports, they might 
be eommaudeerel. Te question thus arises, 
whether ia these eiraamstanses, the defendant 
basame entitled to resaind the sintrast. 

The plaintiff has argued that the defend- 
ant is entitled to no sonsideration, as the 
diffealty in whish he found himself might 
have been avoided, if the goods had been 
shipped from Java before the middle of 
Marsh. There is obviously noforesin this 
sontention. The defendant was entitled under 
the terms of the sontrast to make shipment 
01 or b3fora bas 155h April, aud his position 
plainly cannot be prejudised, merely beaause 
he did not antisipate a cause whish suddenly 
came into operation befsrethe expiry of the 
time allowed for the performance of the son- 
tract. The plaintiff bas further argued 
that tbe defendant must prove that he 
‘or his suppliers had appropriated speaific 
"goods at Java towards the oontrast in suit, 
' end that in the absense of sueh proof, he 
cannot avail himself of the benefit of the 
situation ereated by the suspension of sh:pping 
' business by the Dateh Stegmer Companies. 
` "This contsntion also is obviously groundless, 
' The evidsnee leaves no room for doubt 
' that no allosation of gods towards different 
contracts is made before shipment at Jawa; 
' appropriation is usually made only at abont 
the time of arrival of the boats in Caleutta. 
Apart from oral evidenae, this is also elear 
from clause 2 of the-sontrast. Ib may be oon- 


` eeded that if the seller bas no goods at all, 


ready for shipment, he aannot take advantage 
of the ciranmstanee that shipment was impos- 
sible; that defense should be available, only 
to & person who, but forthe impossibility of 
Bbipment by reason of eiraumstaness beyond 
his sontrol, was ia fast in a position to ful&l 


(2) (1872) 7 Q. B, 404, 41 L. J. Q. B. 153; 26 L. T, 


351; £0 W. R, 8321 Asp. M. C, 268, 
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his engagement. In the present oase, 
however, it is indisputable that the suppliers 
of the datandast had goods  whioh were 
ready for shipment at Java and which woald 
have been shippsd but for the refusal of the 
Datoh lines to asospt or load goode, This 
also disposes cf the astonishing argument 
that the suppliers of the defendant should 
hava loaded the goods on board ship, even 
thoagh the Datoh lines would not assapt 
gooda and grant billa of lading for them. 

The plaintiff has oontended, as a last 
resort, that assuming that the Datoh boats 
were not available, the defendant should 
have imported the sugarin ships of one of 
the other lines of steamers runuing between 
Java and Calentta at that time, even though 
avery high rate of fre'gùt had to be paid 
for the purpose; inother words, that the 
defenee of impossibility of poerformanes is 
irrelevant, unless the defendant shows that 
no vessel was available forshipment of the 
goode, on the theory tiat even if a single 
boat was proeurable, tha defendant was 
bound to load the  eargo therein, however 
abnormal the terms distated by her owners. 
The eontention in substance is that impos- 
sibility of performanee of the  eontraet is a 
valid defence, only when it is attributable 
to physical cr legal prevention and -not 
merely to e¢conomio unprofitableness, In 
support of this posifion, reliance has been 
plased upon the decision in Blythe & Oo, v 
Richards, Turpin & Oo. (3), where a an 
J., held that the mere fast that freighta had 
risen so high as to prevent the defendants 
from performing their” sontrast at a profit 
waa no exonse for non-performanes of their 
obligation. Now, it may be assumed ag the 
general rule that a party who has made an 
absolute promise is not diroharged from 
liability, ifit afterwards appears that it is 
impossible for him to perform the aontraet, 
even though this is not due to any default 
on his part;for, as has been said, it is his 
own fault if he runs the risk of undertaking 
to pérform an impossibility; in other words 
impossibility as an exeuse for non. perform- 
ance must, as a gneral rule, be; a pbysieal or 
legal impossibility and not merely an im- 
possibility with referezese to the ability and 
sirsumstanoes of the promisor. The applisa- 


(3) (1916) 114 L, T. 783; 85. L, J. K. B. 1425, 
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tion of the prinaiple that “ sommeroial impos- 
sibility,” that is, extreme and unforeseen aost 
or difficulty of performanoe is no exouse for 
performanse, whieh has been resognized 
in wellknown oases, sush as Brown 
v. Royal Insurance Oo. (4). Jones v. St. 
Johns’ College, Ozford (5), Thorn v. Mayor 
of London Corporation (6), Hong Kong and 
Whampoa Dock Oo, vw. Netherton Shipping 
Oo. (7), is illustrated by eases arising out 
of eommereial transaetions during the re: 
sent war, whieh tend to show that the Courta 
will not regard mere economie unprofitable- 
ness as equivalent .to impossibility of per. 
formance, Thus, in Tenants Limited v. Wilson & 
Jo, (8), where there was an express provision 
for discharge of the contract in the ease of 
shortage of supply of the artiole agreed to 
be sold, the House of Lords was of opinion 
that arise of priee would not in itself constitute 
a hindranee to delivery within the meaning 
of the sondition, -Thia sase was followed 
in Dizon and Sons Ltd. vy. Handerson, 
Oraig & Co, (9), where it was held that 
tonnage, but 
eommeroeial unprofitableness, which made the 
seller refuse delivery of wood pulp, as sbips 
were obtainable to oearry sush pulp at an 
additional freight. In Jnstone & Oo, v. 
Speeding, Marshall § Oo. (10), where a son. 
tract for the sale of soal, to be delivered in 
monthly quantities, provided that in ease of 
war or other hindranee intervening or 
interfering or aífseting delivery, the sellers 
eould suspend, either in part or in whole, 
any deliveries under the  seontraat, Bail. 


. hache, J., held that the mere fast of a rise 


in the price of soal owing to the war, did not 
entitle the sellers to suspend deliveries of it,as 
sufficient, coal was proeurable at an enhansed 
price. Thesame view was adopted in Karl 
Httlinger § Oo. v. Ohagandas & Oo.(11), But 
it is important to note that the rigidity of th 

(4) (1859) 1 El. & Hl. 858; 28 L, J. Q. 4 275; 6 
Jur. (N. s.) 1255; 117 7 R. R. 492; 120 E. B. 1131, 

(6) (1800) 6 Q. B. 118 at P. 124 40 L, J, Q. 
B. 80; 28 L. T. 808; 19 W, R. 276. 

(6) (1876) 1 App. Oas. 120; 45 L.J. Ex, 487; '84 
L, T, 545; 24 W.R. 932. ' 

(7) (1909) Rettie 8, C. 34, 

(8) (1917) A. C. 4965; 80 L, J, K. B. 1191; 116 L, 
T. 780; 61 S. J. 576; 33 T, L, B, 464; 23 Oom, Cas, 41, 

(a iora) 82 T T rdi 

(10 (191 || , . 202; 85 L. J, K. B. 
114 L. T. 370. ; 1428; 

a 38 Ind. Oas, 205; 40 B. 301; 17 Bom. L, R 
1087. 
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rule that an express unconditional contrast ia 
not generally dissolved by its performanea 
being or becoming quite impossible in fast, by 
reason of partisular sireumstanees, has been 
relaxed, and excaptions have been engrafted 
thereon on grounds explained by Hannen, J.,in 
Baily v. De Orespigny (12). Sinse then, daring 
the resent war, the dostrine of frustration of 
adventure has besome a gloss on the 
older theory of impossibility of performanae, 
whieh it has greatly developed under the 
guise of reading "implied terms” into con: 
trasts, The position is lusidly summarised 
by Lord Lorebourn in Tamplin Steamship 
a v. Anglo-Mezican Petroleum Products Oo. 

13):— 

"When our Courts hava held innoaent 
contracting parties absolyed from further 
performanes -of their promises, it has been 
upon the ground that thera was an implied 
term in the oontraet whieh entitled tham 
to be absolved. Sometimes it is pat that 
performause has besome impossible and 
that the party soneorned did not promise 
to perform an impossibility, Somstimas it 
is put that the parties sontemplated a certain 
state of things which fell out otherwise. 
In most of the oases it is said thatthere 
was an implied oondition in the sontraet 
whish operated to releass the parties from 
performing if, and -in all of them I think 
that was at bottom the prineiple upon 
whieh the Oourt proseeded. It is, in my 
opinion, the true prinsiple, for no Oourt 
has an absolving power, but it san infer 
from the nature of the sontrast and the 
surrounding oireumstanses that a condition 
whieh is not expressed was a foundation 
on whioh the parties contrasted," 

This tendenoy of the Courts to give effest 
to what is sonseived by them to have been 
the true intention of the parties is illustrated 
by more than one desision relevant in the 
Girsumstances of the present ease. There 
is obviously mush good sense in the observa: 
tion of Maule, J., in Moss v. Smith (14) : "in 
matters of business, a thing is said to ba 
impossible when it is not prastisable; and 
a thing is imprastieable when it oan only 


(12) (1889) 4 Q. B. 180; 38 L. J. Q. B. 98; 19 L, 
T. 681; 17 W. E, 494. 

(13) (1916) 2 A. C. 897 at p. 403; 85 L. J.K. B 
1389; 115 L, T. 315; 21 Com, Oas. 299; 32 T. L, R. 677. 

(14) (1880) 4 C, B. 94 at p. 103; 82 R. R. 807 at p, 
914 19 L, dı Q, P. 225; 14 Jur 1003; 181 E, B 827, 
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be done at an exeessive or unreasonable 
sost. A man may be said to hava lost a 
shilling when he has dropped it into deep 
water, though it might be possible by some 
very expensivs contrivanee to reeover it,” 
This sommonsense view was adopted by 
Serutton, J, in Scheepvaart Maatschoppti 
Gylsen v, North African Ooaling Oo, (15), 
where he held that a rise in freights 
may be evidence of a shortage of ships 
within the meaning of a elause in a oon- 
trast eontaining that expression, To the same 
affest are the observations of Bailhashe, J. 
in Bolckow Vaughan & Co. v. Oompanta Minera 
De Sterra Minera (16), where he points ont 
that a rise iù freights may be equivalent to 
sueh a seareity of ships as to amount to 
physieal impossibility:— 

"The question to be firat desided is whe- 
ther a rise in freights due to an exeepted 
eause, in this sare war, oan ever amount to 
prevention of fulfilment of a eontrast to 
deliver overseas goods? I am of an opinion 
that there may be such a rise in freights due 


to war as to entitle a seller, who has to pay 


freight, to say that he was thereby prevented 
by war from making delivery, The expres. 
sion ‘rise in freights’ in this sonnexion, and 
“in this ease in partieular, really means 
war has oaused a searsity of ships 
for sommersial purposes of whish the rise 
in freights is at onse the sign and the 
measure, Searsity of ships due to war 
and rise of freights due to war are 
interchangeable expressions, but, ae the thing 
that matters fo a seller who is seeking s 
ship to enable him to make delivery is the 
priee he must pay for her, he more usually 
speaks of the rise in freights. It would 
simplify matters to say that no rise in freights 
ean amount to prevention of performanse, 
but 1 think that is impossible in a ease where 
a rise in freights- due to- war oonnotes searsity 
of ships due to war. Supposo tbat all British 
ships were commandeered by the Admiralty, 
leaving only neutral ships for private oom- 
meres. In &ueh a ease, a seller might truly 
‘say: War has prevented my ehartering,’ 
and it would be equally eorreet for him to 
‘express himself as being prevented by ssar. 


(15) (1916) 114 L, T. 755; 85 L. J. 
Je K.§B. 1776, 


K. B. 1338. 
B. 404; 85 L, 
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sity of ships or by a rise in freights, a rise 
whieh in sush a oase would, of sourse, be 
enormous, Prevention in a sommersial sense 
is in my judgment anfiisient, and what ig 
prevention in that sense is a question of 
degree whioh sould theoretically be expressed 
either in terms of tonnage or freight, but for 
prastisal purposes oan be most intelligibly 
stated in terms of freight." l 

This desision was affirmed by the Court of 
Appeal; Bolekow, Vaughan & Oo, v. Oompanta 
Minera De Kierra Minera (17), 

We are of opinion that the airaumstanees 
of the present oase attract the applisation of 
tha prinsiple just enuneiated. The avideanes 
proves sonelusively that there was sush a° 
shortage of tonnage, owing to the daeision 
of the Dnteh Shipping Oompanies in Jays 
that exports came toa complete standstill, 
There were no transactions to resord and 
business was for all prastical purposés totally 
suspended, Cap. Brauwer, who wag actu. 
ally there with his board, states that 
besides 41 Dateh ships, there were only the 
interned German liners, Even if we assume 
however, that there were a few other boata, 
there oan be no room for reasonable doubt 
that the decision of the Datoh Shipping 
Companies in effest paralysed Java export 
business. This, in our opinion, is sufficient to 
sonstitute prevention of shipment. within the 
meaning of elause 2 of the contrast; and we 
have already seen that such prevention was 
attributable to "eauses or osourrenees beyond 
control of sellers.” In this view, it becomes 


unnecessary to eonsider tite exaet sapa of the 


expression fores majeure" whieh, aecording 
to Bailhache, J., in Matsoukis v, Priestman $ 
Co. (18), is taken from the Code Napoleon 
and has a more extensive meaning than “ast 
of God” or “vis major,” though it may be 
doubtful whether it ineludes all “gangga you 
eannot prevent and for whieh you are not 
responsible.” We hold assordingly that the 
defendant has justified his eaneollation of 
the contract with the plaintiff, 

The result is that the appeal is dismissed 
with eosta. 

FraTOaER, J.—[ agree. 


Appeal dismissed, 
L. T, 745 


(18) (1915) 1E, B. 681; 84 L, J, K, B, 967; 118 
m T. 48; 20 Com, Cas, 252, 
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OUDH JUD.CIAL COMMISSIONER’S 
COURT. 
Sgcoup Orvin Apreau No, 215 or 1919. 
November 3, 1920. 
Present; —Mr. Lindsay, J. C. 
RAM LAKHAN SINGH AND OTHERS— 
PLAINTIFFS— APPELLANTS 
versus 
RAMPAL SINGH ano oragers — Deranpants 
; — RESPONDENTS, 
U, P. Land Revenue Act (III of 1901), ss. 111, 233 
(ky—Partition —Question of title--Jurisdiction of Civil 
Court — Procedure. 


Civil Courts have only a limited jurisdiction for 
the purpose of deciding questions of proprietary 
‘title raised in the course of partition proceedings, 
. Where such a question of title is raised, the Revenue 
Court may follow any one of the courses laid down 
in clauses (a), (b) and (c) of section 111, sub- 
‘section (1) of the U. P. Land Revenue Aot, and 
the competence of a Civil Court to decide that 
question of title depends upon the choice exercised 
-by the Revenue Court. If the latter Court passes 
an order under clause (a) or clause (b), the Civil 
Court has authority to try and decide the question 
of title, but it is a condition precedent that an 
‘order under clause (a) or clause (b) should be made. 
The Civil Court cannot entertain the question unless 
and until such an order is passed, whether that 
question has been brought before it prior to the 
filing of the objection under section 111 or not. {p. 
bal rar des hand, if the Revenue Court takes 
action under clause (c) and proceeds to determine 
‘the question of title itself, the jurisdiction of the 
Civil Court is wholly ousted. [p 278, col. 1.] 

The fact that the Revenue Court violates the law 
‘and neither passes an order under clause a) or 
clause (bi nor takes action under clause tc) of sub- 
section (1) of section 11! of the U. P. Land Revenue 
' Aob, would not invest the Civil Court with juris. 
‘diction to try the question of title. [p 278, eol. 2.] l 

Appeal against a desree of the Distrist 
' Judge, Fyzabad, dated the 29th April 1919, 
upholding a deoree of the Mansif, Akbarpur, 
dated the 20th Angust 1918, 

Mr. Niamat-ul-lah, for the Appellants, 

Mr, A. P. Sen, for Respondents Nos, 10 


and 14. 


JUDGMENT.—The only question for 
determination in this appeal is whether the 
Courts below were right in holding that 
the suis brought by the pleintiffs.appellants 
was not cognizable by a Civil Court. 

-The suit has been dismissed on the ground 
that seoticn 2 3, slanse (A) of the Land 
Revenue Act (U. P. Aet IiI of 1901), 
ousted the jurisdistion of tbe Civil Court. 

The fasts are as followe:—T he plaintiffs 
and the defendants Nos. lto 9 were the 


` 
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owners of a patti in Mauza Ataullahpur, 
whish was known as patti Dalthaman This 
patie constitutes a 5-biswa 12-brswans: share 
of the village, and the plaintiffs say they are 


‘the proprietors of 2 biswas 5 biswinsts and 


12 27/35 kichwensts out of this share, the rest 
being the property of the defendants Nos. 1 
to 9, On the 30th April 1914 these defend- 
ants mortgaged to the defendants os. iG 
to 12 a 3-beswa and 15-biswansi share in 
the pati, and on tha 4th June 19.4 they 
sold to defendants Nos, 13 to 15 their remain- 
ing interest in the share - £ e, the right of 
redemption, : 

Aecording to the plaintiffs! ease'the defend- 
ants Nos. 1 to 9 thus alienated more than 
the share which belonged to them, their 
proper share being only 3 biswas 6 biswansts 
7-8/35 krebwansis. When the — transferees 
applied for mutation the plaintiffs objested, 


but their spplieation was rejested by the 


Revenue Court, ard on the 9th June 1917 
they filed the suit out of whieh this appeal 
arises for a deolaration that ont of the 3 
bisw:s 15 biswansistransferred by the defend 
ante, 8 biswansis and 12 97/35 kachw insis 
belonged to them (plaintiffs), 

Before this suit was brought into the Civil 
Court, the defendants Nos. 13 to 15 had, on 
the 14th May 1917, applied to a Revenue 
Court, for partition of the share whish had 
been sold to them. The present plaintiff 
No. Land tke plaintiffs Nos. 4 to 8 were made 
parties to these prossedings (tbe plaintiffs 
Nos, 2 and 3 are the minor sons of plaintiff 
No. 1 and are joint in estate wih him). 

The Hevenue Gourt issued the usual pro. 
alamation to the resorded «o sharers other 
than those who had joined in the applisation 
for partition, and appointed the 28th July 
1917 for the filing-of objeations A sopy of 
this proslamation was served upon the plaint- 
iffa Nos, L and 4 to 8 on the 17th July, and 
the sase same up for disposal on the 30:h 
July, the Revenue Oouri being slosed on the 
28th and 29th July on assount of holidays. 

On the day of hearing the plaintiffa above 
mentioned represented to the Asaistant .Col- 
laetor in charge of the partition ease that 
they had filed a deelaratory snit in the Civil 
Court regarding the extent of the alienation 
made in favour of the applisants for parti. 
tion and asked that partition should ba stayed 
until the Civil Court had pronounced judg- 
ment, -The Assistant Oollestor, completely 
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disregarding the provisions of sestion 111 
of the Land Revenne Aet, refused to entertain 
the plaintiffs’ objestion, on the ground that 
they had  prodused no  evidenee before 
him to show the nature of the matter in 
issue in the Civil Court suit. He proseeded 
with tke partition and made no attempt 
whatever to deside himself the question of 
re whieh had been elearly raised before 

im. 

When the defendants same to file their 
defenee in the sivil suit, they raised the 
plea that the question of title whieh tha 
Munsif was being asked to try had been 
raised in the partition proeeedings, and that, 
therefore, the snit sould not proesed as ihe 
Court had no jurisdietion, 

Tbe Munsif gave effeet to this defenee and 
dismissed the suit and the lower Appellate 
Court has upheld the order. 

in my opinion the order of the Courts 
below in eorreet. 


The law relating to this question of juris.. 


dietion has been diseussed and explained in 
a judgment of a Beneh of this Court re. 
ported as Mukhtar Ahmad v. Baroti Lal (1) 
Having regard to the provisions of seetion 
233, slause (5) of the Land Revenue Aet, 
it is elear that Civil Courts have only a 
limited jurisdietion for the purpose of deeid. 
ing questions of proprietary title raised in 
the eourse of partition proseedings, The 
limits are delared in sestion All of the Aet. 
Where sueh a question of title is raised, the 
Revenue Court may follow any one of the 
eourses laid down in elauses (a:, (b) and (c) 
of seetion 111, sub.sestion (1), and the eom- 
petense of a Civil Court to deeiue that ques- 
tion of title depends upon the eboiee exereia- 
ed by the Hevenue Court. If the latter 
Court passes an order under elanse (a) or 
elause (b), the Civil Oovrt has anthority to 
try and deeide the question of title, but it 
is a eondition presedent that an order under 
elause (a) or slanse tb) should be made. 
The Civil Court eannot entertain tbe ques. 
tion unless and until such an order is passed. 


On the other band, if the Revenue Ovnrt 
takes aetion under elanse (c) and proeeeds 
to determine the question of title itself, the 
jurisdietion of the Oivil Oourt is wholly 
ousted. 


(1) 25 Ind. Cas. 316; 17 0 0.224 1 0. L. J. 
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It has already been explained that the 
Assistant Collestor made no order under 
slause (a) or elause (b, and in these eireum- 
atanees the Mucsif was right in holding 
that he was not eompetent to try and deside 
the question of title. 

The prosedure of the Assistant Oolleetor 
was illegal and his order rejesting the prayer 
of the present plaintiffs wholly indefensible. 
But the faet that he violated the law and 
passed & wrong order sould not operate 
to invest the Civil Court with jurisdietion. 
The remedy of the plaintiffs was to appesi 
to the Oollestor against the Assistant Oolles- 
tor’s order. 

16 was suggested in the eourse of arguments 
that ‘the prineiples laid down in the Beneh 
ruling above eited would not apply where the 
civil suit had been instituted prior to the 
date upon whieh the question of title wae 
first raised in the Partition Conrt, but Iam 
satisfied that there is no foree in this 
eontention, If the law is that the eognizanse 
of u ‘question of title raised in partition 
proseedings ‘is barred-exeept as: provided by 
gestion 111 of the Aet, it appears to methat 
&.Oivil Court is presluded from determining 
aneh a :question, whether that question has 
been brought before it'prior to the filing of 
the objestion under seetion 11] or not. An 
order of the Revenue .Court, for example, 
passed under elause (e) of sestion 111 would 
divest -the Civil Court of & jurisdiction 
already properly assumed, and I sannot doubt 
that the absenee of an order under slause 
(a or elause (b) would -equally prevent a 
Oivil-Court:from proseeding with the trial of 
an isane regarding proprietary right already — 
before it. 

‘There remains to be notieed only one other 
point, whieh was ‘pressed before the lower 
Appellate Court and repeated here. 

The seeond and third plaintiffs are tho 
minor ons of:the first plaintiff and are not re- 
sorded-so sharers,as their names do not appear 
in the khewat. it wan argued that as they 
were not served with notiees under sestion 
110 of the Land Revenue Aot, they had no 
opportunity of raising any question of 
proprietary title in the -Reyenue Oourt nnder ` 
seetion 11), and, therefore, there was no 
bar to maintaining the suit in the Civil Court. 
These minors are, as has been said, joint in 
estate with their father, the plaintiff No. 1, 


“ and I-agree with the Distrist Judge that 
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they were fully represented by. their father 
in the partition proseedings and are bound by 
any order whieh was passed against him, 

“J affirm the decree of the lower Appellate 
Court und dismiss this appeal with eosts. 


Eu. ES Appeal dismissed, 


ALLAHABAD HIGH COURT, 
First APPraL FROM Oever No. 32 ov 1921. 
May 17, 1221. 

Present ; — Mr. Jusiioe Walsh and 
Mr, Justiee Wallaeh, 

B. SAUDAGAR SINGH AND ANOTHER 
—PLAINTIFFS— APPELLANTS 
versus 
GANGA SINGH 4wvo orgers— 


DeresD-nte —Reacdns EATS, . 
Mortgage, usulructucvy wed rate tenancy— Mort- 
gage, whether extinguishes tenuncy—Mortygagee, status 
0f — Payment of rent by mortgugee, effect oj —Jurisdiction 


om (Qitit or Revenue Court- Suit by mortgagee for. 


declaration of rights—Agra Tenancy Act (1I of 180i), 
s. 95, applicability of. 


The creation of a usufructuary mortgage over a 
fixed rate tenuncy cannot and does not operate to 
extinguish the tenancy, as the mortgagee does not 
thereby become a tenant, nor does the mere taking 
by him of a' security from the mortgagor create 
any contractual relationship between the mortgagee 
and the Zemindar; the mortgagor continues ta be 


the tenant, and upon his death his heir or legal. 


representative becomes ihe tenant in-succession. 
The mere fact that rentis paid by the mortgagee 
is not sufficient to create a contract of tenancy, as 
such payment is pagment made for or on behalf of 


the tenant who remains liable under his contract. [p. - 


214, col. 2. | 

‘A suit by a usufructuary mortgagee of a fixed 
rate 'enancy, claiming a declaration that the tenancy 
is stil in existence, that he is the usufructuary 
mortgagee thereof, that certain proceedings, whereby, 
on the death ot the mortgagor, & person caused his 
own name to be substituted in the revenue Records 


‘in the place of the deceased as his heir fiom whom 
ihe Zemindar took a relinquishment of the tenancy,” 


were collusive, fraudulent and void und ineffectual . 
to disturb the plaintiff's rights or affect his right 
to possession as mortgagee, is cognizable by a” 
Oivil t ourt and section bê of the Agra Tenancy 
Act does not apply to such a suit, 1masmuch as there 
is no contract ot tenancy beween the mortgagee 
and the Zemindar. | p. «4 , col 1; p. 210, col j 

First appesi irom un croer Ot tno Dassriet 
Judge, Gnazipur, dated the 15th December. 
1920. 


Mr. M. L. Agarwala, for the Appellants, 
Mr. P. L. Banerit, for the Raepandents, 
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_ mortgagees of the property in suit. 


. is pow dead, 
_ the defendants who are the Zemindars of the 
Appareutiy nobody bas been - 


sme 


JUDGMENT.—We have soma to the 
eonelusion that this order is wrong and that 
the appeal must be disposed of by the Oonrt 
below on the merits, 


fissi 


Wi. 


| The suit is a seom- . 
. paratively simple one, although the allega- 


tions are somewhat alarming and must be . 


 geriourly dealt with as a question of faet. 


The plamtifis slaim to be the usufruotuary 
They 


allege that they besame the usufrustuary . 


mortgagees by virtue of a mortgage made 
in the year 1915 in their favour by a fixed 
rate tenant of the name of Rasha Kuer, who 
She was the tenant of two of 


property. 
appointed her legal personal representative 
and nobody has some forward to slaim in 


interest in the. tenaney. Possession, of 
sourse, remained with the plaintiffs, inasmuch 


asthe mertgage was a usnfinetuary one. 


in our view, aceordirg to the settled prinsiples 
of Contrast Law whieh mns: govern tensney 
questions, the ereation of a usuíruetuary 
mortgage does not and cannot operate to 
extinguish the tenaney, The mortgagor 


_ her right the possession of the outstanding | 


continues to be the tenant having only the 


equity of redemption in possession, and 
baviug parted with the aetual possession of 
the land in favour of the mortgagee. Uniess 
there is some overriding Statute whieh sffeets 


tha! posiion, the. mortgagee does not besome | 


a tenant or enter-into any relationship with 
the Zemindar by merely aking a security 
over the tenaney from the mortgagor, 
does t! e fast of the mo: tgagor’ s death ereate 
an interruption in the relationship between 
the parties. lt merely extinguishes the 


Nor | 


hiving representative of the tenant and in 


the ordinary eourse tbe heir or legal repre- 
sentative, when aseertained, besomes the 


tenant n tuseersion to bis deceased prede: 


cessor. Upon the apreal of this mortgagor 


it is alleged that the Zemindar gos hold of. 
somehody in eollusion with himself for the. 


purpose pre:umably of defeating the rights 
of the morigsgees, and 1f the argoment for 
ihe respondents before ns 18 eorrea!, be would 


appeur to vave susetêded and presuaded that: 


person to wilow his name to be substituted 


as. heir on the Revenue Resords, Having thus : 


paved the way tor a destrnstion of the 
tenancy, be took a relingaishment from this 


alleged bogus tenant and granted a perpetual | 
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lease tothe son, Mahabir Singh, the result 
of which, if suoaessful, would be to oust the. 
mortgagees, 

In passing, we may observe that although 
there is authority, to whieh we will refer in a 
moment, for the attitude tuken up by tha 
respondents before vs, it is a little odd that 
they should eome here and argue that the 
Present plaintiffs are their tenants and 
that this suit by the plaintiffs is a suit for 
the determination of the nature of the 
fenaney, when they themselves have 
taken the relinqaishmant of the tenausy 
from somebody totally unsonneo:ed with 
the plaintiffs, How they resoneile 
in their own minds these two attitudes ia 
more than we san say, bat on these allaga» 
tions the plaintiffs have bronght this suit 
elaiming a deslaration that the fixed rate 
tenaney is stil in  existenee; that the 
plaintiffs are the usufrnatnary mortgagaees 
thereof ; that these alleged aollusive proceed- 
ings were fraudulent and void against them 
and are ineffestual to disturb their rights or 
affeet their right to possession as mortgagses, 
They have not added the eónsequential 
relief whieh is oesasi^nally demanded, that 
the alleged relinquishment, if it is 
in writing, and the perpetual lease sball ba 
delivered up to be caneelied or destroyed, but 
assuming the plaintiffs established their 
allegation, that would be a: relief to whieh 
they would be elearly entitled and which the 
Court may grant them under the general 
omnibus elause whieh has bsen added at the 
end of the plaint. So stated, it is diffsult 
to see how anybody eonld eontend that 
such an aetion eould ro: be properly brought 
in the Oivil Court. In our view it sould 
only be brought 
The justifieation for the view taken by the 
lower Appellate Oourt is this, and if the 
authority to whieh we will refer in à moment 
is to be assepted as sound, the. sontention 
would seem to be right, though somewhat 
startling. It is said that the plaintiffs being 
usufruetuary mortgagees and in possession, 
the mortgagor being dead, in the ordinary 
sourse of business the mortgagees have paid 
the rent tc the Zamindar who has assepted 
it. Sing persons who baya paid rent or aro 
paying rent to the Zemindar, they are, 
therefore, tenante within ‘tne meaniog of 
section 4, sno-ceefion (5) of the Agra "enar.ay 
Ast, and being tenauw they wast be m 
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in the (iwi Oourt. . 


the mortgagee and the Zemindar, 
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poSression of the tenancy and "Ss ‘the detion 
is brought to deslare their rights, whatever 
they may be, inasmuah as if follows from the 
previous contention that they must be ‘thé 
rightsof a tenansy, the sation must, therefore, 
be tran:lated into an astion to detérmine tha 
nature of the tenancy within the meaning 
of section 95 of the Agra Tenansy Ast, If 
this syllogism is sound, the’ eonelusion. ia 
inevitable and the astion'is' "one whieh 
ought to- have been‘ brought in tlie 
Revenue Court and apart from sestion 197, 
with which we do not think it- neeessary -to 
deal, the lower Appellate Court would 
haye been  right;. but" the . sontentiqn 
isso astounding and produses résulta so 
illogieal that there must be a fallaey in it 
somewhere. Relianes is plaeed -upon the 
deeision of Mr. Justiee Piggott in the ease of 
Ram Narain Séngh wv. Rampat Bhagat (1), 
in whieh if was beld that a’ usufrneiuary 
mortgages of a ‘fixed- rate ftenaney, in 
possersion of the holding under the terms of 
bis mortgage and paying rent for the same 
to the landholder, is a tenant of the holding 
within the meaning of sestion 79 of the 
"Tenaney Ast. With all respeet to tbe learn- 
ed Judge we are unable to agree with this 
view, although we are not prepared to state 
that in dealing with the ease whieh he was 
deeiding, he was neeessarily wrong. in the 
first plase, it should be pointed out that you 
eannot have two tenaneies at the same time 
of the same property held of the same land- 
holder by two different persons in ineonsist- 
ent interests. To hold thata mortgagee who 
in fast pays the rent of the tenaney to the 
Zsminodar thereby becomes a tenant of the 
Zamiodar, is equivalent to holding that: the 
tenaney bas been extinguished by the 
operation of law ae the result of the granting 
of the morigage. This is clearly a fallacy, A 
mortgage of a tenaney does not extinguish it. 
The equity of redemption remains with the 
mortgagor aud sannot be destroyed. Sseond- 
ly, a contrast of mortgage batween a mort- 
gagor and a mortgagee sannob of itself 
areata a gontrast with a third person and 
there is ro sontrastual relationship between 
Payment 
of rent under sush eireumstanees is not, in 
our view, suffisient to sreate a contrast of 
tenaney where nune existed, but must be 


(1-16 Ind, Cas. 1007; 10 A. L. J, 173, 
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treated as-pagment. madé:for . and .on behalf - 


of.the.tenant who .remains.lisble under his 
eontraet. : Thirdly, in. the-ease in question the 
raiso .decidendi turns upon the .definition:of.a 
tenant-contained in-sestion 4, sub-sestion 5. 
The:words are.as follows:—'" Tenant .means 
the person by -whom rent .is, or but for..a 
eontrast, expressed .or implied; would be 
payable. .It seems to.us that .the learned 
Judge overlooked .&be  signifisanee :of -the 
saving clause in-that definition. Prima. facie 
rent is.payable.by the .mortgagor. If it is 
true to say-that by reason -of the -.existense 
of.the. usufruetuary mortgage, -the . eourse of 
business .by .whieh the mortgagee has 
regularly -paid rent.to the -landholder, the 
morigagee:has beeome.the . person -by . whom 
rent is.payable, then; the, proviso somes into 
play, and. itis equally true to. asy that the 
mortgagor.is :the.pereon by. whom but for 
the.eontraet, expressed or implied, arising out 
of the.usufrnotuary mortgage, the rent would 
be paid. We have.eome to. the.eonslusion. that 
-we.eannot follow.that decision. There is. no 
sontraet of tenansy alleged at.all.or. whieh 
ean arise out of.the allegations.in .&he plaint 
in.this.suit. It ia nota suit whieh .eould 
possibly.eome within the.eategory. defined in 
gestion 95. .The-argument of the respond- 
entes fails.and.-the appeal sueeeedas snd the 
ease .will be remanded to.the lower Appellate 
Court £o. be..disposed of sesording to law. 
The. appellants must have “the sosta -of .this 
appeal,  — 
$ Oase remanded, 


L'OUDH um OTRA 
Civi Revision No. 52 cr 1920, 
November 8, ) 920, 

Present :—Mr.' Lindsay, J. O., and 
“Mr, Daniels, A. J.O. 
BHAGWAN DAS anv ANOTHER— PLAINTIFFS 
— APPLIGANTA 

verat 
'RAJPAL SINGH AND OTHEKg—- 


Darexvpantr-— REsPONDERTS, 

' Gontribution— Costs, joint :decree Jor, . satisfied by 
one , judgment-debtor—Defence, jailure .of, whether 
tort, 
‘A suit for contribution lies between -judgment:. 
‘debtors: against whom a joint decree for costs has 
been passed. [ p. 277, col. z.] 

The mere fect that the. defendants in,.2 civil-suit 
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were unsuccessful] in resisting the claim brought 
against them does not constitute a tort or render the 
defendants joint ‘tort-feasors, | p. 2/7, col 2.] 


Qivilirevision ‘from a ;desres ‘of the Sub- 
ordinate. Judge, Partabgarh, dated the 31st 
January 1920, 

Mr. Har Dhian Chandra, for the Applisants. 

JUDGMENT,.—T his. ease hasbeen referred 
to:a Beneh on aecount of a eoriflist of judicial 
opinion, The question for:desision is, whether 
a suit for sontribution lies between judgment- 
debtors against whom.a joint deeree for costs 
has been passed. The elaim arises ont of a 
partition suit, in-whieh all the parties to the 
present suit -were arrayed as defendants. 
The partition .suit was deereed with eosts 
against all the defendants jointly. The 
deeree:holders in .that ‘suit realized the 
entire eosts from the plaintiffs and the latter 
have brought the present suit for eontribution 
agbBinst-the other judgment-debtors. 

 The-auit was tried asa Small Cause Court 
guit. ‘The learned Judge of:the Court below 
has dismissed. it-as not maintainable in view 
of the ruling.in Jamshed Als Khan v. Zahur-ul- 
hasan “Khan. (1), whieh he eonsidered he-was 
‘bound to follow. ‘Mr, Stuart held in that ease 
‘that a suit for.sontribution in reapeat of eosts 
da not .maintainable. That view has, ‘as the 
learned: Subordinate.Judge notes, been dissent- 
ed from in .an unreported sase printed in’ the 
Oudh Law Jcornsl, Volume V; p 109 bhag- 
wait krasad Singh v.iMuhammad Abdul Hasan 
Khan (2)]. The ease-in whieh:the question 
arose was.referred by a Beneh but was ulti. 
mately desided .on .another point. The 
plaintiffs -have some here in revision under 
section 25 of Aet IX of 1557, 

in Jamshed Ait Khan v. Zahur ul-hasan 
Khan. (1). Mr, -Stuart followed an earlier 
desision of Mr, Chamier in Musammat Kante 
Fissa bibi v, Sheu Naram Misr (3), whieh 
in turn followed .without disenasion a very 
old .ease of the .Allabsbad High Court, 
Punjab v. ketam Singh (4), The -last men- 
tioned ..ease -was between. the parties to a 
hypotheestion .bond and.the learned Judges 
drew a ‘Gistinetion whieh is- somewhat 
difienlt to follow between a joint hability 
arising .othérwise. They say:— 

“if persons who-are nnder a joint liability 
(1) 83 Ind. Cas. 857; 18 O, C. 340. 

(2) 46 Ind; Cas. 286; 6 O. L. J. 109,. 

.(8):10 O. O. 108. 
(4) 6 N. W. P, H, C. E. 192, . 
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are- jointly sued .and sa- deeree- passes for 
the. debt. and eosts against both. of^them,. 
each being under s joint liability. in virtue 
of a desree, is .bound-to -sontribute, . in respect 
both of.debt and costs, hia share of.the desree. 

Where: only one of several: eo-eontrastors'is 
sued, he eannot gal] upon:his eo-sontiastors 
to eontribute. to the. eosts of the snit.” 

That oase is, therefore; really no authority 
for the broad proposition laid: down in the 
head note to 18 Oudh Cases, p. 340 [Jamshed 
Ali Khan v. Zahureul-hasan Khan (V).] On 
the other hand. the Madras High Court ina 
reeent judgment has: held: that. a suit- for 
eontrihution does lie in respeat of  eosts 
[ Shakul Kameed Alim Sahib v. Syed Ebrahim 
Sahib(5)] The Patna High Court.in an ex- 
haustive: judgment.delivered in the ease. of 
Mahabir Prasad v. Darbhangt. Thakur (6) 
has taken. the same view. The desisions 
of- the- Allahabad High Court are not en- 
tirely uniform, bot even the sase most 
favourable to the% respondente, that of 
Mulla Singh v, Jagannath Singh (7), would 
not justify the  dismis«al of the present 
snuit. lt was there held that the mere fast 
of a joint decree. having been passed was 
not suffisient fo support a suit for son- 
tribution but there should be some equity 
between the person: slaiming  sontribution 
and his. so judgment. debtors in order to 
render the.latter liable. The learned Judges 
did.not indisate the nature of the equity 
whieh. they: had: in mind; and it appears 
to ns that where the parties stand on an 
equalfooting, the fast that one judgment. 
debtor. has been eompelled to pay the.entire 
amount due under the  deeree. in itself 
eonstitutes sush an equity. In the partieular 
ease whieh was before the: Court, the deeree 
for ecsts had been passed ez paris. against 
both the- person slaiming: sontribution and 
the person. against. whom. it was elaimed. 
The Oourt sonsidered. that if either the. 
plaintiff or the: defendant in -the sontribu: 
tion. suit: had taken. the. trouble to attend 
the..Court in the. earlier ease, no: deeree: 
would ever haye been passed. against them, 
We need. express: no -opinionas -to whether: 


this. was.a auffiaient.anawer. to. the. elaim. 


for. sontribution, , but. at.any ratethe:Court:- 


(5) 26 -M: 873. 
MG 5t Ind, Ost. 697; 4 P; L. J: 485, (1919) Pat. 


HN 6 Ind, Cas; 6846; 32 A, 688; 7 A, L, Je 420... 
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eousidered’ that: there ‘had’ been aneh negli " 


'genze: on the -part: of the. plaintiff: as: te 
‘disentitle:him. to a:deeree:: Ia” the recen 


easorof: Ram Sarup: v; Batj-Nath (8) the 
Court: haa brought: itself“ ‘into- line: with 
the:deeisions": ofthe: Midras and Babar 
High Oourts, as--will appear from the | 
following extraet from the judgment: — 
* Prima facie. the: fast of a joint deeree 
having» been: paid off* by: one-of' the: judg- 
ment-debtors, would be: some evidenee that 


he. had. ac right: of eontribution; but the 
defendant. ean: always: show that: he, aa 
between himself: and.- the: plaintiff, was not 


at all liable for. the elaim or was not 
liable-- equally to-the" plaintiff; or-that both 
being joint tort feasors' no^ eontribution on 


"publie: &roundá- should ba: enfóréed' aw; be- 


“tween. them, or. for other reasons . the. -auit 
“sould not.bo. maintained.” ‘ 


On broad grounds of justiee and aqnity 


there appears no reason why a densree for 


costs- should" ba exsepted ‘from the dostrine 
of .eontribution, which, as was. pointed out 
in Mahabir- Prosud yc Dárbhangi Thakur-(6), 
is -well'reeognized in this-eountry, The- -only 
‘ground “on” whieh. sueb an. exeaption sould 
possibly. be. based. would. be- the doctrine 
laid:do«n:in- Merryweather:¢v:.. Nigan (9): that 
no: sontribntion lies between joint‘tort/féasors. 
Doubta have been expressed bathin Shakul 
Kameed Alsm Sahib v. Syed: Hbrakhim..Sahsb. (5) 
and in: Nihal: Singh v:- Oollector-af : Buland» 
shahr- (10)- whether’ that dostrine- ig" ap: 
pliéablé to. India; but even if ib in applisabid 
it. ia 0f:no. assistanes:.to — tbe.. respondents 
in the present ease. Tho: mere. fast. that 
the defendants in a: eivil suit: were-un- 
guesessful in resisting the. elaire brought 
against them: doea- not: eonst:tute a: tort or 
render the defendants joint tort. feators, . Wa 
are  slearly. of opinion: that the Ocurt 
below was in.error in-holding that the suit 
was: not maintainable, , and we . set. aside. its 
deeree. and remand: ha: ease for deeision 
on: the merits; We note: that the: interest 
elaimed by the appellants appears: prima 
facie:to: be unduly high, 


(By 58-Iad. Càa: 324; 18:A. L.J. 872; 2.U. P.L. B: 


(Ai) 299; 43 A. 77. 
(9 (1799) S.T. BR. 186; 101 E- R.. 1337; 16 R: R, 
810; Sin; L. O; (9th Ed: Vel IL; 563; (th Ed; ) Val. 


1; 443; 
10) $8:ind: Oa3:165; 88: A; n 144. L ZH 
o 
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As the appiieasie» “as not been: opposed, 
we. allow the. avplisants - half their eosta 
pf. the ‘prosaedings in this- Onart, The 
avly : .respondent who- has sppesred baa 
expressed his willingess t- pay hia nahara, 
an ih Appeal allowed; (Jase remanded, 


i 
* 





e PATNA HIGH COURT. 
. MisoRLLANEOUS Juniorar Case No, 25 or 1921. 
). Januery 27, 1521. 

- Present:—Bir Dawson Miller, Kr., Ohie - 


y Justiee, ard Mr. Jastios Mullisk. - 
hoc S. O, DEY — APPELLANT 

T v6" 
a” Musammat RAJWANTI KUER— ; 
d Resepox pt» T, 


Limitation Act (IX of 190°), as. P, T-——— 
"Limitation — Delay—Extension of time—Sufficient cause 
2: Mime requisite for obtaining copies—Period before 
commencement of limitation, whether can a ez- 
cluded. | 


$ Te cannot be laid down as an inflexible rule of 
law that in no case can the circumstance that a 
jitigant has, undér the erroneous advice of Counsel 
dr "leader, "presented an appesl out of time, be 
deemed a sufficient canse within the meaning of 
Section 5 of the ! imitation Act The principle upon 
which the tourt should sot in such cases is that 
where the mistake is of such a description that’ it 
may arise even amongst practitioners of experience, 
a litigant should not te made to suffer for such an 
error [p. 279, col  ] 

~ Where the rale isth t limitation for filing an 
appeal does nob begin to run before the^date on 
whioh the decree is actually signed, no part of the 
period between the date ofthe judgmebt and the 
date om which the decree is signed can be deducted 
from the period of limitation as having been re- 
quisite for obtaining copied under section le of the 
Limitation Act. [p. 278, col. 2.] 

Appliestion for extension of time for 
filing an appeal. 

‘Messrs. Khurshed Hasnain ii A, N., ait 
for the Appelldnt. 

Mr. Ram Lall Dutt, for the Respondent. 

. JU DGMENT. 

Mursg, O. J.—Thia is an üpplimiiot 
forextension of time for filing an appeal 
under seetion 5 of the Limitation Ast, 
The .eontertion on. behalf of the appel 
lant isthathe was misled by his Pleader, 
who informed him that the time for filing 
the appéal did not expire ‘until ‘the 12th 


July, the judgment having been delivered: 


on. fhe. Ist. Mareh in the same year, Although. 
the judgment was delivered on the I-t. 
Maréh, tho désree.was. not signéd in fast until 
iba 26th Marsh end, therefore, under shë 
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'praetiae  whish hitherto has preyailed in 


-this Conrt buf whieh may beopen to ques- 
tion; the period of. limitatinn wnuld not 
‘begin to run until tha rigning of the desree, 
namely, on the 16th Mareh, It appears 
that before that date, namely, on the 3rd 
Mareh, the aopellant applied for enpies of 
the indgment snd desree. On the 26th 
Marah he was informed of the number of 
stamps and folios requisite and he supplied 
‘them without delay on the following day 


: and on the 3!st Marsh the sapies were ready, 
“Under the prastiee prevailing, asthe time 


for limitation did dot begin to run until the 
‘16th Marsh and an appliention was at that 
time before tha Court for sopies and the 
enpies ‘were not supplied until the 3l«t 
Mareh, that period up to the 3lat 
Maroh at all events in to be exaluced in som- 
puting the period of limitation. Taking the 
pericd of limitation as beginning on the 16th 
‘Mareh when the deéree was signed sud ex- 
eluding the further period up to the 31st Mareh, 
the 90 days would expire on the 29th Tene, 
but as the appeal was not lodged until the 
12th July, the appellant was elearly ont of 
time upon that somputation. He now, how- 
ever, puts fcrwsürd the eonfention that not 
only wae he entitled to dedost tbe period 
between the 6th Mareb, when the period of 
limitation began to ran, and the 3lat Mareh, 
when ‘the sopies were ready, bub he eon- 
tends that he is ertitled to deduat the perind 
between the 8rd Marsh. when he made his 
applisatior, and the 14th Marsh, when the 
period began to run, in other words, that he 
is entitled to deduet from the limitation 
pe: iod eertain days whish passed before the 
limitation period aestually began to run at all 
under the rule laid down in this Court, or 
looking at it in another way, he sontends 
that he is entitled to deduat from the 
limitation period when it did begin to run 
sertain days whioh had already been de- 
duated, in other worde, that be was entitled 
to deduet these days twies nver, It seems 
to me that it is only necessary to siste that 
proposition to see that it ia almost impossible 
to soneeive that any Legal Prastitioner of 
experiense and koowledgeof legal prinsiples 
sould make a mistake of that sort. But ag- 
suming that it is o'ssible that a bona file 
mistaka of that sort m':g^* be made, ‘the 
ease relied anon hy tha aooallant ia asking. 
us to -extend the- time in the partieulár 
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of the present ease was 
that desided by Mr, Justisa Mookerjee 
and Mr, Justies Carndoff ‘Sundar Koer v, 


Raghunath Sohat (1)!, and the prineiple 
whish was aated npon in that ease waa that 
it sould not be laid down as an irfl:xible 
rule of law that in no ease aan the sirenm. 
stanse that a litigant bas. under the erroneous 
advise of Counsel or Plaader,.nresented an 
appeal out of time, bs: deemed a suffisient 
esuse within the meaning of seation 9 of 
the Limitation Aet. And the prinsiple upon 
.Whieh the Court should set in suoeh eases 
was further stated to be that where the 
mistake is of sush a dessription that it may 
arise even amongst praetitioners of expcriense, 
a litigant ahould not be made to suffer for 
sush an error  Assepting that propositinn 
asa reasonable principle upon whish the 
Court should ast, it is only neseseary, I think, 
to point ont that in that very ease desided: 
in 1911 it wasin terms desided that the 
party who was entitled to a- deduation of 
time under the Indian Limitation Ast eould 
not ask for a dedustion of the same period 
iwies over. The same. priusiple has been 
enuneiated in af least one suse ‘in this Court; 
How then ean it be said. that ia the year 
1920 a Legal Prastitioner of exoeriense eould 
possibly make a mistake -whieh it is alleged 
has been made on this oascasion so as to 
enable the.Conrt to exersise its po wars under 
sestion 5 of the - Limitation AotP But the 
matter does not really rest there becanse the 
evidenee before ne, which oonsists of the peti- 
tion verified by affidavit of one of th» Pleaders 
who was engaged in the matter and who 
had to do with the preparation of the appeal 
and lodging it, is of a most unsatisfastory 
eharaster, It does not say that he (the 
Pleader in question) was responsible for the 
mistake. It does not mention in fast who 
was responsible for the mistake. nor does it 
very slearly state how the mistake really 
eame tobe made if in fast there wis any 
mistake. It says the papers were entens'ed 
to Baba Shambhu Saran, a Vakil who hai 
been acting as the junior Va&il of the peti- 
tioner in eases pending in this Court; for the 
purpose of drawing up the grounds of appeal 
and that under the instruetions of the peti- 
tioner a draft of the grounds of appeal was 
sent to him (when we do not know) and “hit 


he wan Informed (by rton it is not stated) , 


' (I) 12 Ind. Cap, 877.7 
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that the last day for filing the appeal would 
be the 12th July, whieh was ealeulafed on 
the basis thatthe petitioner was entitled to 
exclude the time between the 3rd and the 
31st Marsh spent in taking sopiesof judg- 
ment and decree. The matter to be observ. 


ed about that is this: it does not . say who - 


made the mistake or whether it was some 
prastitioner of experiensee or whether the 
mistaks was merely made by sone olark in 
the Pleader’s offios, and so far as the afda- 
vit itself goes, it merely states that he was 
entitled to deduat the time up till the 3lst 
Marsh and even dedneting the time to the 
3lst Marah, the time would not expire on the. 
12th July, but on the 29th June, In these 
eirsumstansas it seems to me that absolutely 
no sase has been made out why we should 
extend the time under the provisions of aga- 
tion 5 of the Limitation Aet. The memo- 
randum of aopeal is rejasted. The respond. 
ent is entitled to the sosta of his appearanee 
to-day, 
Mo ules, J.— I agree. 


Memorandum of appeal rejected, 





ALLAHABAD.HIGH COURT. 
“ Seconp Civic Appeat No. 272 or 1919, 
-April 15, 1921, 
Fresent : — Mr; Justise Gokul Prasad 
and Mr. Justise Stuart. 
SHEO RAM. PANDE AND OTHERS — . 
. Da FENDANTS — ÁPPELLANTS 
terg.s 
. SHEO RATAN PANDE AND ANOTHUR 
— PrAiN (ER «ny D.rsNDANT—- 
R s»o«n& «rg, 
Hindu Law— Widow inheriting son's estate— Aliena. 
^d to pay time-barred debis of husband, validity 
Of. t? 


A Hindu mother who has succeeded to her son'a 
estate as such cannot validly alienate a part of 
that property in order :0 pay off time-barred 
debts of her husband not charged an the property. 


Beard ep ve do atest 8 demak of the 


‘District Judge, Goraknpur, dated the 4th 


Deaember 1918. 

Mr. Q. Agarwala, for the Appellants. 

Mr. Gulzar: Lal, for the Respondents. l 

JUDGMENT —The pnint raised in this 
&npeal, put in shor » SIMAH to this. Whe: her a 
Hina” mother “who” has "en4a68 “ed, to har: 
gon's estate as sueh san validly alienate a pari 
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af. that properiy.in order. to .pay:. aff . sertain 
time barred debts of:her busband, The lower 
Appellate. Court has, held the sontrary, holding 

áhat there is no warrant in Hindu Law for 
validating sı -sueh a tranefer. The transferee 
somen here.ia sesond appeal. The argument 


a ML w^ 


put forward. on his; behalf- to support the | 


branofpr for this assount is. that the son was 
“ander, | a: piens obligation to, pay  eeriain-dehte 
aonirasted. by. his father and unele respestive- 
ly. and as the Bon. died without paying. bhose 
debis, his mother, who sueseeded to the estate 
whieh originally belonged to her husband 
and ber husband's brother, was justified in 
making the transfer. of. the family property 
“to pay off those, debts. The utmost extent 
to whish the. Hindu Law has gone in sueh 
matter is, that a son is undera pious duty to 
pay his father's debt and also that a sonless 
widow ean alienate her husband's estate to 
pay. off her, husband's debt, The Hindu 
Law makes no. differense betweens time- 
barred debt and a debt whish ia not so 
barred, but there is no, warranty or.reason 
for holding that a nephew i is bound to pay his 
unele’ s debt and there is uo authority whieh 
lays down thata mother is beund to pay her 
son's debt and ean validly alienate the estate 
whieh has some to her by inheritanse from 
her son at hié death. Our attention: has been 
drawn to the. ease of Udai Ohunder. Ohac-er- 
butiy v. Ashutosh; Das Mosumdar (1) and to the 
earlier Bombay ease, bhala- Nahana v. Parbhu 
Hori (2),0n whieh that ease is based. The Bom- 
bay.esse proseeds upon & passage from Narada, 
See Bhala Nahana" v; l'arbhu .Hars.(2), The 
passage runs thus: "The debta sontraeted by 
the. husband shall be-diseharged by the widow, 
if sonless, or if her-husband has. enjoined her 
to do so on his death-bed,-or if she inherits 
the. estate ; for whoscever:takes the estate 
must pay the debts with whieh it is inenmber- 
ed." Those eases are no authority for the 
proposition; put, forward; before: us.by the 
learned Counsel for: the appellant: In the 


present ease tlieesínte was not inenmbered, 


with the debt of the husband, It was only 
the „pious duty of the son to pay the. debts of. 
his: father. 
ineumbered. So that even relying on this 
text of Narada the appellant. must fail. The 
appeal fails on other grounds also. We. think 

(1) 21 C. 190, 10.Ind.. Dec. iN -9.) 769. 

(3) 2 B. ,67.at p. 13 á ind, Jur. 109; 1 Ind, Deo; 
(i s ud e 
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The property was, in. no way, 


tbat if the suif be regarded as. a 


[1591 


the view taken hy the. Conrt below was right. 
We aswordingly dismiss this appeal with 
sosts ineluding in. this Court fees on the 
higher seale, 

Appeal dismissed, 


PATNA HIGH. COURT. 
Apparat #ROM.AzPELLATE Dadane No, 47. 
ox. 1920, 
July 27, 1921, 

Present : — Mr. Jwala Prasad, Aeting Chief 
Justise,and Mr. Justiee Das. 
BHATU DAS axo OTHERS —PLALNT;EFS— 
APPELLANTS 
tersus 
Musammat BIBI IFFATUN NISHA AND 


OTBERS— DEFENDANTS —RB:PONDENTS. 
Limitation Act (IX of 1909), Sch. 1, Art. 64— 
“Account stated,” whether entingwishes original debts 


'——Qreditor’s right to.sue on "account stated” or-original 


eause of action— Limitation. Act, whether deals with 
causes of action, 

An "account stated" does, not extinguish the 
original debts on which the acconnt is based. 
Therefore, ib is open to the creditor to base his 
suit for the recovery of debts either on the "account 
stated” or on the.original contract. ( p. 281, cols.: & 2.] 

Callander v, Howard, (1460) 10 CO. B, 290; 188.E. 
B 7: 1« L, J. €, P. 3 2-1 L. M. & P, 662: 34 R, B. 
67% and Scerborough- v. Bütler, (1685) 8 Lev. 287; 
83 E. B. 66-, referred to 

The Limitation. Act.does,not purport.to deal with 
causes of action. p. 281, col 2 

Appeal. 

Messrs. Kulwant Sahay and Sambhu Saran, 
for the Appellants. 

Mr. Akbari, for the Respondents, 

JUDGMENT, 

Das, J.—Iam unable to agree with the 
view taken by the learned Distriet Judge, 
I will assume, for the purpose of argument, 
that there was an ‘aesount stated" by the 
defendant to the plaintiffs on the 30th 
Bhado 1419 within. the meaning of the term 
as used in Artiela 64 of the Limitation 
Ast; but the question still remains whether 
the trarsaetion of the 30th  Bhado 1319 


. extinguished the debts on whieh the aesount 


was based. The position. is. somewhat. 
pesuliar, The | plaintiffs, have six years’ 
time to bring. the. suit on. the original eon- 
tract; whieh was in writing registered; but 
have only three years if the suit is brought 
on the aesount stated; and this result follows, 
a anit for 
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tie: breash: of the. orivinal sontrast; the 
suit is: well within the tims; whereas if the 
‘suit be. regarded as a.suit on the asaount 
stated, it is. elearly birred by limitation, 
‘Now, so far as the forn of the auit. ia 
sonesrned, it is-uodoubtedly on the’ original 
eontrast; bat Mr. Akbari on bshalf of ths 
respondent. argues:- that; as ‘there. was & 
settlement: of -aeeount between tho parties, 
ib, was not-open to the pláintiffs tó sua on 
the original eontraet, 

The eritieal question for-cur- determination, 
therefore, is, did tha transaetion of: the 
80th Bhado 1319! extinguish the, debts on 
whieh the assount, was, based;, for, if’ it 
did, there., is: no, easape.from.the.eonslasion 
that» the: plaintiffs’ saitis-outof: time. Bat, 
on the other haad,- if it’ did' not, there: is 
nothing to prevent the plaintiffs from nuing 
on the original debts whieh, on the assump» 
tion whieh L have. made, still subsist. 

lt willbe suffisient to refer .to,the ease of 
Oallander v, Howard (1). 1t was pointed out 
in that oase that the adjustment of the 
aesount, together with the implied or express 
promise to pay the balanse, eannot be 
regarded as the. extingnishment of tha 
original debt; and  eonsequently, that it 
eannot be set up, by a plea in assumpsit, 
as affording, per sé, a defenes to an action, 
but must. be treated: in pleading asa pay- 
ment.. It was. no doubt. the view at one 
time that, after sueh an  aesount, the 
plaintiff sould never have  res:urse tə- the 
original eontrast whieh was thereby. merged 
in the assount. Bat, as was pointed ont 
by Wilde, O. d.,. in the ease sited, this 
opinion has been sinee overruled. Thus 
in Scarborough w. Butler (2) it was 
pointed out that the new promise. on the 
assount was only a shose in aetion and that 
one shose in astion eonld not be diseharged 
by another shoss in astion of the same 
nature. 

All these eases were eases on pleading, 
where the learned Jadges had to eonsider 
whether a plea wasa good plea so as to.be 
an answer to a suit. The prinsiple under. 
lying all these eases is thie, that where 
two persons have erosa-demands. against 
eash other and they meet together and set 


off the demanda of one against the other, 
(1) (1850 10 1. B. 290. 138 B. R Ll7; 12 LJ. C. 

P.32 1L VSP 5345 34 R. 8, 575. 

42) (1683, 3 Lov, 237; 83 B: B. 663. 
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“this.is all one as if the obligor had paid 


to the obligee, and he had re paid him. 
Tis is a payment by way of retainer” 
In other words, the trinsaction iB one of 
payment, and not of the ereation of & 
fresh eontrast extinguishing the original 
contract. It was for this reason that the 
Baglish Jadges same to the sonelusion that 
where two persons have erosa demands 


against each other and they agree to sat 


off the demands of one against the other 
and an aetionp is brought by one on hia 
original demand, it is not suffisient for the 
other to plead the adjustment of aseount, 
but it is necessary for him to plead the 
aesount assording to the operation. it hfs 
ia law, and that is, a payment. Therule 
they set no was this: that the plea of 
aesount is bad, unless it in effeet sate up 
the allowances in aesount by way of partial 
payments, and an aetual payment of the 
residue. It must follow from this that 
where there is in faet no payment of the 
residue, the plea that there was an aeeount 
stated by the defendant to the plaintiff is no 
answer to the plaintiff'ra nation based on the 
original contraet, 

It was argued beforeus that the Lagis- 
lature having provided a period of limit. 
ation for a suit on an aesonnt atated, it 
mast impliedly have prohibited a suit on 
the original sontrast when an adjustment 
of aseount has taken plase. The arga ment, 
in my opinion, ignores the fast that the 
Limitation Aet does not purport to deal 
with eauaes of aetioa. The plaintif is 
undoubtedly entitled to maintain a suit 
on an assount stated; and,. where he exer- 
sisas that right, artiela 64. moat apply. 
Bat the .diffisnlty whether: the adjustment 
of: aesonat. extingnishss tha debts on 
whieh tha asesant is.bised is not solved 
by~a refarenes. $o. the Limitation Ast. I 
hold that the plaintiffs are entitled to sue 
on the original. eontrast'and that their suit 
is within time. 

. There is:80me diffienlty as to th 

Ra, 273. oid; alleged.. to. have: baen ud or 
the defendants: to'. the  appallants, The 
learned: Sabordinate: Judge disbaliayed: this 
payment, but the. learned. Distrist; Judge 
says: that the signature. exastly tallies with 
that. in the. kabala: It is. d:ffiisalt- to say 
that the learned Distrist Judge defaitely 
overraled the-view of thetearned-Subgrdinate 
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Judge on this point. Wethink that in the 
eiroumstanses the learned Distriet Judge 
‘ought to resord his finding on this issue, 
wig, was the sum of Rs, 273 odd paid by the 
defendants to the plaiutiffa as alleged by 
uhemP  . es l 

Let the record -be sent down to the Oourt 
below forthwith, and let the learned Distrist 
Jadge, return hia finding on this issue within 
a month from.the date -he reesivee the 
resord from this Court, Costs will abide the 
result. 

JWALA Prasan, Acc. C. J.—I agree. 


Record sent down. 


PATNA HIGH COURT, 
APPRaL FOM APPELLATE DECREE 
No, 93v o» 1919, 
July 27, 921, >. 
Present :—Mr. Jwaia Prasad, Acting | 
‘Chief Justiee, and Mr. Justise Das.. 
RAM NARAYAN BAI ano orasrs— 
PLAINT,FF4— APPELLANTS 
_ tgrsus 
RAM DENI RAI AND OTHERE— 
i Deren oawra — RE ‘PONUENTS. 
Limitation Act (IX'of 1908), Sek. I, Arts. 144, 148 
Mortgage, usufructuary-- Mortgaged property re- 
deemed by .one mortgagor—Suit by* co-mortgagor ‘for 
his share on payment of proportionate share of mort- 
gage money — Possession— Redemption — Limitation 
Adverse possession—Record of Rights, entry in, effect 
of-—Knowledge—Charge— Mortgage, 


A suit by a mortgagor against a co-mortgagor, 
who has redeemed the mortgaged property, to 
recover his share on payment of a proportionate 
glare of the mortgage-money, is a suit for | osses- 
sion and not a suit for redemption and is, therefore, 
governed by Article 144, and not by Article 148, 
Schedule I of the Limitation Act [p. 208, cols. 1 & 2.] 

Under Article 144 of the Limitation Act, the posses- 
gion of the mortgagor, who redeems the mortgage, 
does not become adverse when he recovers posses- 
sion of the property on redemption, It must be 
established that he has been in possession. for 13 
years, on an assertion of a hostile title to the 


knowledio-0f bie comortgegor, ` [p 299, eel, 2;] ^ 
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Ramchandra Yashvant v Sadashtv Abaji Sirpotdar, 
11 B. 42286 Ind Dee (N. s.: 276, Dadoba w Krishna, 7 
B. *4: 4 Tnd Deo. !*, 51 29, Doe d'Calclough v Hulse, 
(18251 3 B&O 757: 5 Dowl & Ry 8 0. 9»7 R R 470; 
107 E R 914, Moidin v Oothumanganni, '!1 M. 41°; 4 
Ind Deo. ‘nN s.'201, Bhaudw v Shekh Ismail, 1! B. 
425; R Ind Dec N.gi 278, Faki Abas v Faki 
Nurudin, 16 B. 191; 8 Ind, Dec, -N. a) €0%, referred 
to. i : 

The Record of Rights may be valnable evidence 
of adverse possession. if it has recorded the exclu- 
sive title of the redeeming mortgagor and if it is 
establishad by evidence that his co-mortgagor had 
knowledge of the entry more than 12 years before 
suit. But if the entry has merely recorded the 
possession of the redeeming mortgagor, it will have 
no effect whatever. [p. 284, col. 1.] ; 

Obiter ~The Limitation Act does not recognise a 
distinction between a charge and a mortgage, 
Therefore, & suib against a charge-holder would be 
a suit against a mortgagee within the meaning of the 
term as used in Article 148, Schedule I of the Act. 


Lp. 283, col. 1.] 
Appeal from a desision of the’ Subordinate 


Judge of Ohvpra, l 
Mr. Surnendu N. Sinha, forthe Appellants, 
Mesars. L. N. Sinha and 9, S. Bose, for the 

Respondente. 


JUDGMENT. 
Das, J.—This wasa suit by the appellants 
for reeovery of possession of their 10-annas 


+ 
* 


‘6 pies 8 karan!s share in the properties spesi- 


fied in. the plaint, The fasts found by the 
Jower Appellate Oourt ar& aa follows :— 

]. That tbe plaintiffs and the defendanta 
exeeüfed a üsufruetnary mortgage in respect 
‘of eertain properties, insluding the plaintiffs’ 
share in them, in favour of one Tirath Pande.1 

- 9. That the defendants paid off Tirath 
‘Pande and redeemed the mortgage on the 
20th Ostober 1894 and obtained possession 
of the properties, i 

3. That the plaintiffs did not eontribnte 
their proportion of the expenses properly 
ineurred in redeéiing the mortgage, nor did 
they relinquish their title to the properties 
in favour of the defendante, 

On the fasts so found, the only question 
that arises for eonsideratiom is one of limita- 
iion, The Courts below bave eoneurrently 
some to the ecnelusion that Article 144, and 
not Artiole 145, applies, and that the plaint- 
iffy’ anit is-aeeordingly out of time, 

Now it will be notised that, nnder sestion 
95, Transfer of Property Ast, " where one of 
several mcrtgagors redeema the mortgaged 
property and obtains porsession thereof, be has. 
a ebarge on the share of essh of the other ao- 
mortgagors in the property for his proportion of 


- 
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the expenses properly insurred in ro redeem- 
ing and obtaining possession."  Uuder.ses. 
tion 100 of the same Ast, where immovesbls 
property of one person i» by set of parties 
or operation. of Jaw. made. .8gaurity . for pay- 
ment of money to' another, and tbe transse- 
tion does not smount to a mortgage, the 
latter person is said to have a eharge on the 
property. In other words, there iza elear 
distinetion in the Transfer. - of Prop- 
erty Aat between a eharge and a mort. 
gage. This is at the bottom of the rnle 
formulated in the desisions to whieh the 
learned Subordinate Judge refers that Article 
148 does not govern a suit: brought by a 
mortgagor against a eo mortgagor for posses 
sion of his ahare of the properties redeemed 
by the eo- mortgagor 

, Soesking with great raspest, the sonside-, 
vation whether the Transfer of Property Act 
has drawn a distinstion between a sharge 
and a mortgage does not seem to me to be 
material. The question is one of limitation, 
and it is nesessary to sae whether the Limita. 
tion Act bas resognised a distinetion between 
a eharge and a mortgage. As to thie, 
there eannot be any possible room for 
eontroversy that no sueh distinetion bas been 
reecgnised in the Limitation Act. A suit 
against & sharge helder would be ^ & suit 
against, B` mortgages within the meaning 
óf the term aa used in Artiele 148, 

But notwithstanding this view of the 
matter, I ant of opinion that‘ Artiele “148 
doas not apoly to a suit snah as this, Artiele 
148 provides for a suit against a mortgagee 
to redeem or to reeover posséssion of im 
moveable property mortgaged Now a suit 
by a mortgagor against a ecemortgagor to 
resover possesion of hia share of the mort- 
gaged property ig not a suit for redempt.on 
nor a suit for possession of immoveable 
property mortgaged, The redemotion has 
already taken plase, and it eannot be said that 
beeanse, by operation of law, the defendants 
have a eharge on the property for the 
plaint:ffs’ proportion of the expenses properly 
inaurred in radeeming the. property, that 
there was a mortgage of tha property in 
favour of the defendants, The plaintiffs-hava: 
a right to resover their share on resouping’ 
to the defendants their prope-sion of the 
mortgage. money pali bv tha defe idant-, aod 
the snit in whie1 sash a right ia asierted 


is ẹ- saig fur possession, not:a suit for redamp-* 
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4 mais a. 
D 


tion, I agree with the Oourta below that 
this suit must be governed by Artiele 144 
and not by Artiola 143 of the Limitation 
Aet, 

Bat this aobelusion does not deside the ense, 
Under Ártiele 144, the time begins to ran 
when thé posse:sion of the defendant becomes 
advérse. The Courts below have taken the 
view that the possession of the defendants 
beasme adverse to the plaintiffs in 1894 when 
they resovered possession of the property on 
redemption, This is insorreet, AS was 
pointed out by West, J., in Ramchandra Yash- 


vani v. Sadashiv Abaj: Strpotdar (1), the 


possession of. the ‘defendants as lienors did 
not, in any way, eontradist the ulterior 
proprietary right of the plaintiffs. On the 
eontrary, it implied and preserved that right, 
sinea is would be impossible for a man to 
bolda lien on his own , Property. To quote 
the words of. West, J., “as longas a possession 
san be referred to aright consistent with the 
subsistenee of an ownership in being at its 
éommensement, so long must the possession 
be referred to that right, rather than to a 
r.ght whieh sontradiats the ownership. As 
the right to possession existe, the owner is 
not eslied on to take any step towards 
putting an end to it, and henee no presump- 
tion arises against bim from his quiessenee, 
nor does the possession beeome adverse to 
bim. This prineiple ie the one on whieh 
the decisicn in Dedoba v, Krishna (2) 
proseeds, and it is implied in Dos d, 
Cale'ough v. Hulse (3) and other eases.” 
This prineipie has been assebted in numerons 
“saran; sce Modin v, Oothumanganni (4), 
Bhaudia S. Chekh Ismail (5), Paki Abas v. 
Faki Nurudin (6). in my opinion the mere 
faet that the defendants took possession of 
the property on redemption does not deeide 
the anit between the parties, It must be 
established that the defendants have been 
in possession for t «elve years on aa assertion 
of & hostile title to the knowiedge of the 
plaintiffs ; other wise the plaintiffs ara entitled 
to sussee!, The Resord of Rights may be 


(1) IL B 422; 6 Ind. Deo. (N. s.) 276. 

'(2!: 4 B. 34; 4 (nd Deo (N. 8.) 22, 

"n(3) 1425 +B & X. 7075 5 Dowl, & Ry. 650; 27 
HR. 47: 107 E. B 914 

:(4, LE M. 444; 4 [nd Deo {N s) 291. 

(>) T1 B 1:5; 5^ Ind Dec N. s.» 278, 

^46) -R iip o Ind.-Deo, q4,8,Àp900,- uc. 
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valuable: evidenee, if it has reeorded the 
exelusive title of the defendants aud if there. 
is evidense from whish the Court below is 
able to some to the seorelusion that the 
plaintiffs were aware of the entry twelve years 
before suit. Bat if it has merely. reeorded 
the posseasion.of .the defendants, ib. will have 
no effest. whatevor, for sushi possession is 
referable to a right eonsisten& with the sab- 
Bistenae of the plaintiffs’ title in the property. 
Nor would the entry operate to the prejudice 


of the plaintiffs evan ifit has resorded the. 


exelusive title of the defendants, . unless: it 


has been established that tha. plaintiffs had. 


knowledge of the entry. more than. twelve 
years before suit. 

1 would: remand. the: sase to the Court 
below fora finding on the following: issue: 
did the possession of the:defendants besame 
adverse. to the plaintiffs, and, if so, when? 

Let the resord be sent down to the Court 
below -forthwith and let the lower Appellate. 


Oourt return its-finding to this Court within a. 


month from the date he ressives the resord 
from this Oourt. Oosts will abide the result. . 
Jwata Prasan, A., O. J.—I agree, 
JInue remitted. 


E 


OUDH JUDICIAL COMMISSIONER’S 
co 


T, —-— 
Sacoup Orvir, Arrear No, 244 or 1920. 
Desember 13, 1920. 

Present : — Mr. Lindsay, J. C. 
MAHENDRA BAHADUR SINGH — 
Derexpaxt No. l —APPRLLAAT 
versus 
OHANDRAPAL SINGH—P.atntirr 
AND OTHERS-—DRfinDANTE Nos, 2 AND 3 
— ResPOnDE#TS, 

Mortgage—Adverse possession by mortgagee—Equity 
of redemption, transfer of; by unregistered deed, 
validity. of —Tranafer' of Property Act (IV of 1832), 

(04. 


Where an occupation ig in its origin permissive, 
its conversion into sn occupation of a wholly ad- 
verse nature is not to.be presumed. in the absence 
of affirmative evidence to establish. the change, and 
the mere- denial by a mortgagee in possession of 


& 


his mortgagor's title is not enough te constitute: 


adverse possession. Where, however, the aot relied 
upon es altering the nature of a mortgagee’s posses- 
sien in aot bis.own..act- bakian gob. kos which. beth 


the mortgagor and the mortgagee were parties, e.g., 
& sale of the equity of redemption, the character 
of the ‘mortgagee’s possession would be: altered and 
it EE become adverse to the mortgagor. [p.. 285, 
col, 1. 

A mere right of redemption, being . intangible 
property; cannot pass. by” an’ unregistered déed; 
régacdbeingthad-to the provisions of‘section 5V of 
the: Transfer of Property. Act An. unregistered: 
deed, however, although . inoperative to transfer ..the- 
equity” of redemption, may yet operate to alter the 
character of the mortgagee’s possession and make. 
it adverse to the mortgagor. "p. 234; col.2 ] 


Appeal against. a decres of the Distriet: 
Judge, Rae: Bareli, dated. the 23th April 
1920, upholding: that of the Mansif, Pare 
tábgarh, dated tha 19th Desember 1919. 

Mr. Ghulam Hasan,for the Appellant. 

Mr, S. M; Ahmad, for: Respondent No. 1, 


JUDGMENT,— This seeoud appeal arises 
out of a suit for redemption. The fasts are 
that the property in: snié: was mortgaged’ in 
the: year. 1856: to: the grandfather of the 
defendant-appellant. The plaintiff in the 
presen: $as8-is the representative of. the 
mortgagor, who: was his: grandfather, This: 
mortgage ‘was-a: mortgaga with possession. 


On the 21at of. November 1889 the plaintiff’s 
father and.two- other persons joined. in. 
exesuting two deeds by: whieh the mortgaged. 
property was sold. to the father of the present 
appellant, The value of the property sover- 
ed by eash of the deeds was under Rs, 160 
and the deeds were unregistered. 

When the present suit for: redamption waa. 
brought, a .plea was raised by the defendant- 
appellant. to the effest: that the “suit for 
redemption was barred.. 

The Oourt below has held that the appel- 
lant. ie still the mortgagee of the property. 
The learned Judge was of opinion that inas- 
mush as both the deeds of the 2lst of 
November.1889 were ‘unregistered, they sould. 
not: operate -to pass to the mortgagee.the-. 
right of. redemption. 1 agree that: a:mere. 
right. of redemption, baing.:intangible proper- 
ty,- eannot. pass. by an unregistered. deed, 
regard being had .bo. the provisions of seetion. 
54 of tho Transfer of Property Ast. 

However, the mortgagee raised another plea. 
that sinee the date on whieh these deeds- 
were exesuted he has been in adverse posses. 
sion of the property. and sonseqnently: the. 
present suit is’ barred' by limitation.. Tbe. 
lower Appellate Court disposed of this ground: 
by. saying.that inasmueh., 93: ihe- sale-deode: 


Vol LXIIL) 


OMNDIAN CASES) 


205 


KANCBERLAa KANAKAYYA t, MULPURU KOIT.YYA. 


were of no assount, being unregistered, the 
possession of the appellant here:was that of a 
mortgagee. Ido not think in ‘the sireum- 
stanees this was a eorreet view of the situation 
of the parties. It is trne that the possession 
ofa derivative .holder,.sush.as.a mortgages, 
cannot be adverse to' the owner of the proper. 
_ ty in eofar aa the mortgagee does not elaim 
‘to hold under a different title. Where the 
oseupation. ia in.its origin permissive, its. son. 
version into an cesapation of a wholly:adverse 
nature is not to-be presumed in the absenee of 
affirmative evidence to establish the -ehange, 
8nd mere denial of the title of the -mort- 
gegoris not-.enough. The law ‘is that “no 
Bet of ‘a'mortgagee:ean by itself ehange the 
eharaster of. the possession whieh was origi- 
nally. aaquired. 

But in the present oase the fasts -are 
different, The aat upon whieh the  defendant- 
appellant relies.was not hia own aet hut was 
an aet;:to whieh. hoth;the mortgagor.and -the 
mortgagee were parties.. Thiais,not-a ease 
of mere repudiation of the mortgagor's title 
or mere assertion of adverse title by a mort- 
gageo in possession. It seems to me that it 
most be held that from the date on whieh 
these two doeumente.were exesuted, that is 
fo say on the 21st of November 1889, the 
possession of the defendant-appellant -beeame 
adverse to the mortgagor. The possession 
of s-grantee under a void grant is adverse 
to the grantor. 

I allow the appeal, set aside the deeision 
of the Court below and direst that the 
plaintiff's elaim be dismissed with eosts in all 
three Courts. 

Apre 4 allowed, 


MADRAS HIGH COURT. 
Civin MisckLLANZOUS8 Seconp ArPRAL No, 184 
or 1920. 
February 4, 1921, 
Present : —Mr. Jnstise Spenser and 
Mr, Justice Ramesam. 
K ANOHERLA KANAKAYYA— 
PETITIONER No. 2— TRANSFEREE DECRE- 
HOLDER—= ÁPPELLANT 
167r8us 
MULPURU KOTTAYYA AND OTBERj— 
' JUDG ;ENT- DEBTORS 
anr DeOREE- HoLusR— ParrTIORER No, l— 


‘RESPONDED TS. 
Gtytl ' Procédure Dede (Act V of 1908),- 0. XXXII, 


T. 7—Decree in favour of minor—Neat Jriend, whether 
can transfer to third party without leave of Court— 
"Suit," meaning of. 


The transfer ofa deóree in favour of a minor by 
his next friend to a third party without the leave of 
the Court is invalid. The leave of the Court, how- 
ever, can be obtained at any stage.of tho suit. 


The word “suit” in Order XXXII, rule 7, does not 
mean only a suitin which a decree has not been 
passed, 


Appeal against an appellate order of 
the Oourt of tbe Subordinate Judge, Bez wada, 
dated the 22nd January 1920, in Appeal 
Suit No, 178 of 1919, preferred against an 
order of tbe Court of the Temporary Distriet 
Munsif, Gannavaram at Bezwade, dated the 
13th Mareh 1919, in Exesution Petition 
No. 89 of 1919, in Original Suit No. 2 
of 1915. 


FACTS appear from the judgment. 

Mesers. D. Appa How and P. Narayana 
murty, for the Appellant: — The lower Conrt 
erred in refusing to sanetion the transfer 
of deeree on bebalf of the minor plaintiff, 
The sanetion is only required for transge- 
tions during the pendensy of the suit and 
not after the desree has been passed, This is 
obvious from the fast that the suit is 
mentioned in Order XXXII rule 7, Civil 
Prosedure Oode. See Govindarajuln Naidu 
v. Rangu Rao (1), In any event there is 
nothing to prevent the Court giving lenve 
at any stage if the transfer was in the 
minor's interests, 


Mr. T. Ramachandra Bob, for the Respond. 
enta :— Order XXXII, rale 7, Civil Proecdure 
Code, requires the leave of Court generally 
in respest to agreements by the next friend of 
a minor in reference to transaetiona pending 
in Oourt. Tbe leave not having been 
obtained, the transfer is inoperative. See 
ae Routher v, Paramaseamt Pillay 
2). Y 
JUDGMENT.—The quertion jin this 
appeal is whether the next friend of 9 
minor ean, after obtaining a deeree in the 
minor’s favour, transfer the deeree to a 
third party without the leave of the 
Court. 


(1) 62 Iid. Cas.-265; 13. L. W, 07; 40 M. L. J. 124 
(1921) MaW. N..98; 29 M. L. T. 69. 
i2) B5- Ind; Cas, 10; 31 M.L, J. 207, 
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..& transfer inyolyes an agreement between 
the transferor. and the tran:free, and under 
Order XXXII, rule 7, Civil Prosedure Cade, 


every agreement by a nextfriend on  behair. 


of a minor with referense to the suit in whish 
he sats requires the leave af the Court 

There is no reason for reading the word 
“suit” in this rule as . meaning only a&suit 
in whieh a deeree has not been passed, . 


We do not find anything in the aontext 


to suggest this, and we must dissent from 
the opinion of Abdur Rahim and Olger>, JJ., 
in Govindarajulu Naidu v, Ranga Reo (1) on 
the point, and follow that of Sadasiva 


Aiyar and Moore JJ., in Dacud. Rowther 


v. Paramogwüm? Pillai (2), which acopts à 
sontrary view and does not seem to have 
been brought to the notiee of the learned 
Judges who desided Gov.ndarajulu  N.ziu 
v. Ranga Hao (1). 

There is nothing to prohibit the Court 
giving its sanetion at any stage. The ap 
plieation will te remanded to the  Distrisf 
Munsif of Nuzvid for ecnsideration whether 
the transfer will be for the benefit of the 
minor and for passing orders assordingly. 

Oosts in this and in the lower Appellate 
Court willabide the result. 

M, 0. P. 

Appeal allowed, 


ALLAHAB&éD HIGH COURT. 
Seconp Orvit:- AFPsaL No. cU1 or 19.9. 
May 20, 1221. 
' Present : —Mr, Justice Lindsay an 
Mr. Justices Kanhatys Lal. 
Musammat MAIRAJ FATIM 4 A«D ANOTHER— 
+ D&FENDANTS— ÁPPRLLARNTS 
~ L67T82/8 
Hafis ABDUL YWAHEED-—PratmTiFE— 
ieu. bi s. 2 (D, UB—Pre- 
pl arin is mu Puce death— Date of death Burden 
of proof—Muhammadan Law, presumption under, 
whether available, 


. 
r 


umption under the Muhammadan T aw 
i ak P asino person is, after the lapse 
of a certain period, declared to be dead, he is to 
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appearance in oases where the question is as to 
his having taken by inheritance a share of the 
estate of a person who died subsequent to the 
date of his disappearance, pannot now be availed 
of by reason of clause |), section : of the Evidence 
Act [p. =, cols &2.] 

According to the rule contained in section 08 of 
the Evidence Act, there ia n legal presumption that a 
person who haa nt been heard of fpr seven years is 
dead, but that rule does not allow the raising of 
any presumption as to the date of sucha person's 
death, and & person who seeks to assign a particular 
date to bant event must prove his assertion in the 
ordinary way. (p 38¥, col 1.] 

A Muhammadan disappeared in 199’, and was 
missing in 1'07 when his sister, to whose estate he 
was entitled to a sha'e, died, and his share 
devolved on his wife and daughter in 1417 the 
plaintiff, his brother, brought the present suit for 
recovery of that snare, alleging thnt as his brother 
disappeared in 190^, according to .Muhammadan 
Law he must be taken to have died then, and 
consequently he could taka ro share of the estate 
of his sister: 

Heli, that the burden lay on the plaintiff to show 
that his brother was dead in 1907, and that he 
was not entitled to any presumption that the date 
of his disappearance must be regarded as the date 
of his death, [p.z8: col] . ' 


secunod Appeal trom & deeree ‘of the 
First Additional Judge, Aligarh, dated the 
220d: January 1919, 


Mr. Iqbal Ahmad, for the Appellants, 
Mr. S. A. Haider, for the Raspondent. 


JUDGMENT —The fasts of this (ase are 
as follows, Cne Musammaé Aisha died. on 
the 26th . January 1947 leaving eertain 
Zamindari property, l M 

This lady had a hnaband and three 
brothers, and on. her death the property she 
left waa recorded in speeified shares in the 
names of these persons, Tae husband took 
three sham and the brothers one siham each. 

One of the brothers was Abdul Hakim, 
who disappeared in the year 1205 and who 
was still missing at the time of his aister’s 
death. Avother brother is the plaintiff in 
the present suit, £, e., Ha£z Abdal Waheed. 

it is admitted that norbing has been neard 
of Abcul Hekim since his disappearanee in 
1905 The delenasnts in tbe suit are his 
daughter and mite. In iU06:he defendants 
applied to the Revenue Courts, asking fur mu- 
tation in their favonr on tbe gronnd that 
owing to the lapse of mire than seven years 
from tbe date of Abdul Hakim'’s disappear. 
ance there was & legal presümption that he 
was dead, 

Ibe wife ard devghter, in spite of the 
opposition of Abdul Waheed, got mutation 
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made in their favour in respest of tha 
Shares to whish they would be entitled as 
heirs ef. Abdul Hakim under the Muham- 
madan Law. "Tberesfter they sned the 
plaintiff, who is lambirdar, for their share 
of proGts and the result has been the present 
guit, in which Abdul Waheed olaims a deelara- 
tion that he is the owner of the shares 
reeorded in the defendants’ names. 

His ease is that as Abdul Hakim was 
missing at the time Musammat Aisha died, 
his share was held in suspense and that as 
he is now alleged by the defendanta to be 
dead, the share whish has been held up 


bseomes the property of thé other heirs’ 


of Musammat Aisha, of whom heis the sole 
survivor, tis slaimed for him that ascord- 
ing to Muhammedan Law Abdul Hakim 
must be taken to have died at the time of his 
disappesranse in 1505 and that sonsequently 
he orld take no share of the estate of 
Musammat Aisha, who died in 1907. 

The suit failed in the Court of first 
instanse, The Munsif was of opinion that it 
lay upon the plaintiff to establish that Abdul 
Hakim predeseased hie sister and that in order 
to do so, he was not entitled to rely upon 
any presumption reeognised in the Muham 
madan Law with regard to the date of the 
death of missing persons. Following the 
prinesiples laid down in the Full Benah ruling 
of this Court in Mashar Alt v, Budh Singh (1), 
he held that the sase was governed not by 
any rule of evidesee  sontained iu the 
Mubammadan Law but by the provisions of 
seotions 107 and 108 of the Indian Evidence 
Aot. 

The lower Appellate Court took a different 
view, aud applying the ruies of Mahammadan 
Law as laid down in the ease of missinv per- 
sons, held that it must be presumed that Abdul 
Hakim died on the day on whioh he dicap- 
peared in the year 190» and that sonscqaent- 
ly no share of the estate of Musammat Aisha 
ever devolved upon him, He deereed the 
plaintiff's elaim to the extent of one-half, on a 
finding that this was the  eorreet share 
to whiah the plaintiff was entitled. 


The ease for the defeadants iu sesond 
appeal is that the judgments of.the frat Court 
was right and that the Court below was 
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wrong in deeidine the snit on the basis of 
the presumption whish is recognised by the 
Muhammadan Law. The Hanafi Law, whioh 
applies to the partie» to this ease, is thus laid 
down in Baillie's Digest (Hanifa), Sesond 
Edition at page 713:— 

“A person is missing when he has gone 
away and itis not known where he is, or 
whether he is dead or alive. Suseh a person 
aesording to our shetkhs is to be accounted 
alive so far as regards his own property and 
dead as regards the property of others, until 
Bush atime has elapsed that it is ineonseiy- 
able that he should be still alive, cr untii his 
eontemporaries are dead; after whish he is to. 
be accounted dead, with respect to his own 
property as from the day when sush time ig 
eompleted, or the last of his aontemporaries is 
dead, and with respeat to the property of 
others as if he had died onthe day of hig 
being missing.” 

This statement of the law is takan from 
the Fatawa i-Alamgiri, 8 treatise on Mulam- 
madan Jurisprudense whish-is resognised as 
being of the highest authority. And the law 
is similarly stated in the Hedaya and other 
eommentaries referred to in the judgment of 
Mahmood, J., in the Fall Beneh ease cited : 
above | Mazhar Ali v. Bush Singh (1)). Itis 
evident, therefore, that tne Muhammadan Law 
whieh regulates suecession by and to missing 
persons is based upon eertain presumptions 
regarding the date of the death of a person 
who has disappeared, and that different pre- 
sumptions are made aeaording as the oase is 
one in whieh the right, of inheritanee is to 
be assertained with respast to property whieh 
belonged to the missing person himself or to 
others, 2. 6, to persons from whom he might 
have inberited. In the former sase he is 
presumed to have died at tbe expiry ofa 
period whioh is variously stated in different 
eommentaries or on the date when a judicial 
pronounsement is made 1egarding his death, 
In the latter oase, as soon as the period expires . 
and he is propounaed to be dead, tae date of 
his death is taken to be the date of his disap- 
pearanse, These presumptions, as pointed 
out oy Mahmad, J.,are arrived at by resort 
to arule of the Arabian system of reasoning 
as applied to legal questions. Tbe rule is 
technieally known as tstishab or  fshshab. 
ul hal (eontinuanee of condition), and at. 
page 310 of the report of: the Fall Beneh 
Sate the learsed Judge observes that the rule 
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of the “Muhammadan Law ‘as to missing 
persons‘has arisen’ from a maxim relating to 
the subjest of evidenee, and that the rule of 
isiishab, whieh is the ontsome of that maxim, 
sannot be regarded as a rule of sueaession or 
inheritanee. He goes on to.say “that the 
rule of Muhammadan Law as to missing 


persons isa rule belonging purely to the. 


domain of legal presumptions falling under 
thelaw of evidenes.” 

Finally be states his sonelusion-at page 311 
of the report in the following passage:— 

“The rnle aa to missing persons appears 
to my mind to be purely a rule of evidential 
presumption, and though before the passing 
of the Evidenee Aet there might have “boen 
perhaps some justifieation for the Oourts to 
apply the rule to eases 
güseession, inheritanes, 
the provisions of elause (1) seetion 2 of 
the Evidenee Aet, leave no doubt in my 
mind that we are now bound in sonnestion 
with all-questions of evidenee to administer 
the rules sontained in that Act, and it follows 
that the present ease is governed by seetion 
108 of the Statute,” 

Applying the principle of this ruling 
tothe faets of the present ease, we must 
hold that the plaintiff has failed to establish 
his slaim. The burden lay upon him 
to show that Abdul Hakim was dead in 
1907, when sueeession opened to the 
estate of Musammat Aisha, and that eon 
sequently Abdul Hakim sould not tuke as one 
of Aisha’s heirs. 

Both parties aro, alleging that Abdul 
Hakim is dead and aseordirg to the rule 
laid down in sestion 108 of the Evidense 
Act, the legal presumption is that he is now 
dead. Bat the law does not allow the 
raising of any presumption as to the date 
of Abdul Hakim’s death, and & person who 
seeks to assign a partieular date to that 
event must prove his assertion in the ordi. 
nary way. The plaintiff here, in order to 
sneseed, must prove that Abdul Hakim 
died before suseession to Musammat aisha 
opened in the year 1:07, He has not 
been able to adduse any suoh proof: he 
san only rest hia sase upon the presumption 
whieh the-Mnhammadan jurista have laid 
down, namely, that when a missing person 
is, after the lapse of a certain pericd, 
deelared to be dead, heis to be presumed to 
havs died on the date of his disappearanee 
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in eases where the question is as to his haying ` 
taken by inheritanee a shareof the estate 
of a person who died subsequent to the date 
of his disappearanse. For the reasons 
already given the plaintiff eannot bs allowed 
tn avail himself of any sush presumption. 
We hold, therefore, that the judgmeut of 
the lower Appellate Court is erroneous and 
that the judgment of the first Court is 


. right. 


We allow theappeal, set aside the desree 


: of the Court below, aud restore the desras of 
. the Court of first ins‘a sa. 


The appellants 
will get their sosta both here and in the 


: Court below. 


Appeal allowed. 
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November 25, 192), l 
Present :—Pandit Kanhaiya Lal, A. J. C, 
RAM NIDH — PLAINT.Fr — APPELLANT 
versus 
ISHURDIN AND otarres—Derespantsa— 
Re PAIDET 4 
Hindu Law —Joint family - Debts contracted by father 


— Alienation of family property to satisfy debts —Son, 
whether can recover property. 


Where joint ancestral property has passed out of 
a joint family, either under a conveyance executed 
by a father in consideration of an antecedent debt 
or under a sale in execution ef a decree for the 
father’s debt, his sons, by reason of their duty to 
pay their father’s debts, cannot recover thac pro- 
perty unless they can show that the debta were 
contracted for immoral purposes and that the par- 
chasers had notice that they were so contracted, and 
this principle holds good even where the father 
whose debi is so paid is alive. [p. 28 , col. 1.] 


Appeal against a deeree of the Distriat 
Judge, Rae Bareli, dated the 8«h Mareh 1920, 
eonfirming that of the Sabordinate Jadgo, 
Partabzarh, dated the .th Joly 19.09, 

Mr, H N Meésra, for the Appellant, 

Mr. H ir Dayal, for Respondents Nos. 3 and 


' 4. 


JUDGMENT. 
KaNHaAlIYA Lar, A. J.O, ~This appeal arises 
out of a suit brought by the- pl sin tiff appel: 
lant for possession of a 2-ennaa 8-pies share 
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of the village Korat Dih and for a deslara- 
tion that a eertain mortgage effested by 
Ishurdin, the father of the plaintiff appel- 
lant, in favour of Bhagwan Din, the predeses- 
sor-in-interest of the defendants-respondenta 
‘Nos, 3 and 4, and ʻa purehase made by. 
Bhagwan Din and Jagdeo at an anetion sale 
in exesution of his deeree against Ishurdin 
and Jagdeo were invalid and inoperative with 
regard to the share of the pd AN 
appellant, 

It appears that the village Korat Dih was 
pursbased by Ajadhia Prasad as the head of 
a joint Hindu family, of whieh he and his 
nephew, Bebari, were the members. Behari 
filed a suit for partition of his half share with 
means profits and got a desres on the 30th 
Mareh 1905. In order to satisfy that deerea 
Ishurdin and Sheo Nath, the sons of Ajudhia 
Prasad, along with their mother, that is, the 
widow of Ajudhia Prasad, exeented a deed 
of usufruetusry mortgage in favour of 
‘Bhagwan Din on the 18th September 1906, 
The validity of this deed is now ohallenged 
-by the plaintiff appellant. 


Behari bad meanwhile died and was -sue- 
seeded by his son, Badri, who filed a suit for 
the reeovery of the subsequent mesne profits 
of the property in respest of whieh his father 
had obtained a deeree and sueeeeded in 
obtaining a deeree against Ishurdin and 
Jagdeo, in satisfaction whereof an 8 annas 
share of the village Korat Dih was sold at 
auction and purebased by Bhagwan Din on 
the 22nd Auguat 1910. The validity of this 
austion-sale is also ehallenged. 


The Courts below find that the desree 
obtained by Behari was a desres by which 
the plaintiff appellant was bound and that 
the mortgage was made to dissharge that 
deeree and had subsequently merged in the 
austion purshase, whieh was binding on the 
plaintiff appellant, They aesordingly dis- 
‘missed the elaim, : 

It is obvions that where joint ancestral 
property has passed ont of a joint family, 
either under a eonveyanse exesuted by a 
father in sonsideration of an antesedent debt 
or under a sale in exesution of a dearee for 
the father's debte, his nong, by reason of their 
duty to pay their father’s debts, oarnot resover 
that property, unless they oan show that ihe 
debts. were contrasted’ for immoral pnr- 
poses and that the purchasers Lad notices 


19 


INDIAN GASES: 


289 


that they were so eontraeted, In Saku Eam 
Ohandra v. Bhup Singh (1) their Lordships 
of the Privy Conneil afficmed the prinsiple 
and as pointed ont in Bharat Singh v, Sarsutt, 
Singh (2), that prineiple holds good even 
where the father, whose debt was so paid, 
is alive. The plaintiff-appellanét does not 
allege that the debt had been taken for 
immoral] or illegal purposes, and in no ease he 
ean recover baok the property from the 
austion. purohager without showing that the 
obligation arising out of the antesedent debt 
is of a oharaster whieh he was not in any 
eontingenoy liable to diseharge. 

Tbe debts in question were, moreover, | 
deeretal debts. The first deeree was passed 
against Ishardin and Sheo Nath as represent- 


ing the joint family, of whieh Ajudhia Prasad 


was the manager, and related to. the mesne 
profits whieh Ajudhia Prasad had realised 
out of the joint family property, half of 
whieh he was direeted to reimburse to 
Behari. It was not a personal deeree, for 
Ishurdin and Sheo Nath had been impleaded 
asthe legal representatives of Ajudhia Prasad, 
against. whom the: first suit was. originally 
filed. The present plaintiff-appellant must 
then have been a minor; and though he was 
not a party to that suit or to the execution: 
proseedings which arose out of the desres 
passed therein, the entire family must, as. 
pointed out in Sheo Shankar. Ram v. Jaddo 
Kunwar (3), be. deemed to have been pro- 
perly and effectively represented therein by 
the managing members of the joint family, 
of whiash the plaintiff-appellant was & 
member. A mortgage effeeted in order to 
pay sush a debt would, therefore, bind the 
plaintiff appelant as muoh as. it would: bind 
those who were parties to’ that deeree,. 
The. sesond deeree was similarly. passed 
against Ishurdin and Jagdeo as representing 
the managers of the. family, whieh had 
appropriated the profits to ita own use, The 


(1) 89 Ind. Cas. 280; 89 A. 437; 21 O. W., N. 698; 
j P. L. W. 657; 15 A. L J. 487; 19 Bom, L. R. 498; 
26 C. L. J. ; 83 M. L.J. 14; (1917) M. W.N. 439; 
22 M L T. eL W, 218; 44 I. A. 126 (P. O,). . 

2; o0 Ind -Cas, 187; 280. O. 244; 7 0. L, J. 
459, 

(8) 24 Ind. Cas 604; 86 A. 383; 18 U. W. N. 968; 
Ina. L. T: Tos (19 4) M. W. N. 693; 1 L. W, 646; 
£0 O. L. J. 22; 12 A. L. J. 1178; 16 Bom. L, R. sio 
as I. A. 216 P. O.). 
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sale took place to satisfy that deeree and the 
plaintiff appellant is bound by that sale. 
The appeal faila and is dismissed with 


eosts. 
Appeal dismissed. 


PATNA HIGH COURT. 
APPEALFROM ÁPPRLLATE Decane No, 250 
oF 1920, 

August 4, 1921, 

Present :— Mr. Justice Dass and 
Mr. Justise Ross. 

BASANTA KUMAR BOSE -— APPELLANT 

versus 
Tas OH AIRMAN or Tun MUNICIPAL 
COMMISSIONERS or GIRIDIH — 
RESPOE DEBT. 

Bengal Municipal Act (Beng. III of i881), ss, 287, 
288; 239, 240, 241—" Material alteration or enlarge. 
ment of any building,” meaning of—Bye-law pro. 
hibitwng erection of boundary wall—Ultra vires. 


A material alteration or enlargement of any 
building means erection of anything on a site 
attached to or detached from any buildings standing 
on ib so as to alter the structure of the house with 
all the buildings standing on that site. [p, 291, col, 


2, : 
E Teshub Chandra Sen v. Calcutta Municipal Corpora- 
tion, TO. W. N 31 *, toferred to. 

Therefore, the erection of a boundary wall, apart 
from its erection as part of the scheme of erection 
or re-erection of & house, is not a material alteration 
or enlargement of a building within the meaning 
of section 240 of the Bengal Municipal Act. 
Consequently, when a person is neither building 
nor re-building a bouse and erecta a boundary wall 
on the edge of his land abutting.on & publie road, 
the erection of :the wall does not fall within the 
meaning of section 2:7 of the Act; and the Com- 
missioners have no power to make a bye-law 
under section 24: prohibiting the erection of any such 
boundary wall within 6 feet of any public 
read [p. 221, ool, 2.] E 
"Appeal from a desision of the Subordinate 
Judge, Giridih. i 

Mr. 3. M. Mullick, for the Appellant. 
> Mr. B. 0. Dey, for the Respondents, 
JUDGMENT. 

Das, J.—This appeal arises out of a 
uit instituted by the appellant against 
the Ohsirmeu and the Commissionera of the 


Giridih Muniaipality for a declaration that 
the bye-law framed by the defendant 
Munieipality prohibiting the ereetion of any 
boundary wall withiu five.feet of any publie 
road is ulira vires and that the plaintiff bas 
an absolute right to ereat his boundary 
wall on the edge of his land abutting on the 
publis road, l 

The Court of first instanee in a eareful and 
able judgment same to the eoneluzion that 
the plaintiff was entitled to suseeed. The 
lower Appellate Court, ina judgment whieh 
ought to be sharasterised as superfieial and 
perfnnetory, has some exastly to the opposite 
eonslusion, 

Before dealing with the points whieh 
arise in the appeal, I deem it my duty to 
record my emphatie protest against the man- 
ner in which the learned Subordinate Judge 
in appeal disposed of this question. 

Oertain eases were sifted before him whieh 
it was his duty to eonsider and to distinguish 
if he eould. The reasoning employed by 
the learned Subordinate Judge for deslining 
to eonsider those eases may be given in his 
own words:— 

"The judgment of the learned Munsif 
shows that plaintiff. materially shanged hia 
ease at the trial. Inthe plaint the plaintiff 
never made the ense that the word “building” 
oseuring in the bye law eannot be intended 
to eover a bare compound wall of eertain 
height and thiekness and that the prohi. 
bition eoniained in the bye-law was not ap- 
plicable to the erestion for whieh plaintiff 
sought sanotion That being so, I should not 
be at pains to diseuss the decisions reported 
as Oorporation of Calcutta v. Benoy Krishna 
Bose (1) and Oorporation of dalentta v. 
Jogeswar Laka (2). In the present case I 
should not enquire whether the wording 
"building" should he taken in ita derivative 
sense or to mean a habitation. For the 
purpose of the present suit 1 should hold 
that the bye law No. 13 (2) is not ulira vires 
and that plaintiff is not.entitled to the 
declaration he seeks.” 

Now in my opinioneven if the | plaintiff 
had, to use the expression of the learned Sub- 
orainate Judge, 'ehanged his ease” as to the 
meaning of the word "building" or, in other 
words, given another interpretation to & word 


E (1) 7 Ind. Cas 8&0; 12 0, L. Jj, 47€; 15 C, W. N 84. 
(2) 80. W, N. 487, | 
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used in the Bengal Munisipal Aet, it was still 
the duty of the learned Sabordinate Judge to 
sonsider the eases whieh wore eited before him 
by the learned Pleader appearing on behalf of 
the plaintiff. He sould not have resourse to 
80 frivolous an exsuse for avoiding the dif- 
feulty of the position; but as a matter of 
fast the allegations in the plaint are as alear 
as they ean be. These allegations are that the 
Municipality has passed a bye-law preventing 
the erestion of any boundary wall within 
. five feet of any publie road without its sane. 
tion and that the bye-law in question is ultra 
vires and eannot operate to the prejudice of 
the plaintiff's right to ereet a boundary wall 
on "M edge of his land abutting on the publis 
road. 

Coming now to the question at issue be- 
tween the partiss, I think that the plaintiffs 
areentitled to sueaeed, Sestion 237 provides 
that ‘every person who intends to ereat or 
re-erest any house not being a hut, shall 
give noties in writing of his intention 
to the QOommissioners, and shall a9esom. 
pany such notiee with a general des 
eription of the building whieh he- intends 
to erest, and of the provision he intends to 
make in respest of drainage and latrine 
aceommodation; and the Oommissioners may, 
within six weeks after the reesipt of such 
notiee, either refuse to sanetion the said 
building or -may sanetion the said building 
either absolutely or subjeat to any written 
direetions whish the Commissioners may 
deem fit to issue in saesordanse with the 
rules, if any, made under sestion 241: *Proyid- 
ed that the Commissioners shall make full 
gompensation to the owner for any damage 
whish he may sustain insonsequenas of the 
prohibition of the re-erestion of any house, or 
of their requiring any land belonging to him 
to be added to the street.” The expression 

erect or re-ereot any house not being a but” 
has, for the purpose of sestion 238 and sestion 
239, been defined in sestion 240 to mean (a) 
any material alteration or enlargement of 
any building; (b) sush alteretions of the 
internal arrangements of a house as effect an 
alteration of its drainage or sanitary arrange. 
ments, or aífeet its stability. Now, in my 
opinion, sections 238 and 239 aarry us 
bask to sestion 237 and, therefore, in order 
to susseed on the question that ereotion of 
a boundary wall means ereetion of any house 

not being a hut, it must be established that 


the -erestion of a boundary wall is (a) any 
material alteration or enlargement of any 
building; (b) or that it amounts to sueh 
alteration of the internal arrangementa of a 
house as effests an alteration of its drainage 
or sanitary arrangements or affests its stabili- 
ty. Ido not think thatit oan for a moment 
be argued that it falls within (b). The only 
question is, is it any material alteration or 
enlargement of any building. In my opinion 
material alteration or- enlargement of any 
building must mean erestion of anything 
on a site &btashed fo or detashed from any 
bulidings standing on it so as to alter the 
strueture of the house with all the buildings 
standing on that site; see Keshub Ohandra Sen 
v, Oaloutta Municipal Corporation (3). In my 
opinion it eannot be argued that erestion of 
a wall, from itserestion as partof a seheme 
for the erestion of the house itself, does not 
fall within sestion 237 af alland, there- 
fore, it does not fall within sestion 241. [ 
quite agree that ifa person is building a 
house for the first time or is re-building it, 
then the boundary wall whieh he proposes 
to build, being part of the ssheme of the 
house whieh he is eresting or re-ereoting, 
must fall within the ssope of section 237 
and, therefore, of sestion 241, In sush a 
oases the Commissioners may require any 
land belonging tothe owner to be added to 
the street, provided that they make full 
eompensation to the owner for any loss 
eaused to him; but when he is neither 
building nor re-building the house, the 
erestion of a boundary wall does not, in 
my opinion, fall within the seope of section 
237. That being so, the Commissioners 
had no power to frame a bye-law under 
seetion 241 relating to the erestion of a 
boundary wall apart from its orestion as 
part of the seheme of erestion or re-erestion 
of the house itself. This view is supported by 
the desision of Mukerjes, J., in Corporatton 
of Oalcutia v. Benoy Krishna Bose (1). 

I would allow this appeal, set aside the 
judgment and deeree of the Court below and 
restore the judgment and desree of tha Court 
of first instanse. The plaintiffs are entitled 
to their sosts throughout, Rr 

Ross, J.—I agree. 

Appeal allowed, 


(3) 7 O. W. N, 874. 
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AHMAD MIRZA BEG t, ABADI BEGAM. 
OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Privy CO0UNGIL Aereat No. 19 or 1920. 
Oetober 20, 1920. 
Fresent :—Pandit Kanbaiya Lal, A. J. O,, 
and Mr. Daniele, A. J. O 
= Mina AHMAD MIRZA BEG— 
à APPLIOANT 
Lereus 
Musammat ABADI BHGAM— 
‘Oprosite Parry. 


Procedure Code (Act V of 1908), s. 110— 
to Privy Council—Decree of affirmance, 


Civil 
Appeal 
what is. 


It is sufficient for the purpose of section 110 of 
the Civil Procedure Code for the High Court, in 
order to “affirm the decision of the Court below,” 
to affirm the decree of the Trial Court, though the 
affirmation may not proceed on the grounds on 
which the judgment of the latter Court was based. 


Mr, Haidar Husain, for the Applisants, 
Mr. Wazir Hasan, for the Opposite Party. 


JODGMENT,—This is an applisation for 
leave to appeal to His Majesty in Counsil 
from a desree of this Court, aonfürming the 
deeree of the Trial Court. The subjest. 
matter in dispute in the suit and in appeal 
to His Majesty in Council is over ten thon. 
sand rupees in value, But there is no sub. 
stantial question of law involved, The two 
grounds upon whish the decision of this Court 
proeeeded against the applicant were that 
there was & valid Will by Musammat Jani 
Begam, to whieh Mirza Mohammad Ali Bog, 
through whom the applisant derives his 
title, had sonsented, and that there was no 
family eustom exeluding a daughter from 
inheritanse. Both these questions are 
questions of fast. The desision of this Court 
undoubtedly proseeded in some respests on 
grounds different from those adopted by the 
learned Subordinate Judge whooriginally tried 
thd sase; but as pointed ont by sheir Lord. 
ships of the Privy Couneil in Tussadug Rasul 
‘Khan v. Kasht Ram (1), it is suffisient for the 
purpose of sestion 110 of the Oode of Civil 
Prosedure, in order to “affirm the deoision 
of the Court below," to affirm the deoree, 
though the affirmation may not proseed 


(1) 25 A. 109; 201. A. 36,5 Bom. L. R. 100; 7 
Ç W, N. 177; 3 Sar, P, C, J, 801 (P, CJ. 
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on the grounds on which its judgment was 

passed. We, therefore, rejest the applisation 

with eoata, < 
Application rejected. 


ALLAHABAD HIGH COURT. 
Sxcoxp Orven ApPPzAL No. 502 or 1919. 
May 23, 1921. 
Present: — Mr. Justies Lindsay and 
Mr, Justiee Kanhaiya Lal. 
BEOHAI—Derenpants——APPELLANT 
tersus 
BADRI NARAIN AND ANOTHER—PCAINTIFFS 
AND CHEK HU RIi—-Derespvants—~ 


RESPONDENTA, 

Provincial Small Qause Courts ` Act (IX of 1887), 
Sch. II, cl. 18—Ctvil Procedure Code (Act V of 1908), 
8. 102-—-8uit for haq chaharum, whether cognizable 
by Small Cause Court—Appeal, second — Custom — 
Wa]ib-ul-arz —Halat dehi, prepared subsequently, value 
of, 


A guit for hag chaharum, or one-fourth share of 
the sale-proceeds of a house, is nob cognizable by 
a Small \‘ause Court; consequently the provisions 
of section 102, Civil Procedure Code, are no bar to 
a second appeal therein, [p. 292, col, 2 ] 

The wajib-ul-arz of a patti prepared ata Bettie- 
ment in 866 recorded a custom that in cases of 
persons, described as parjotdars, selling the material 
of their houses, the Zemindars were entitled by 
way of hag chaharum to a one-fourth share of the 
sale-proceeds Ata later Settlement in 1885 a 
document, known as the kalat dehi, was prepared, 
but this made no mention of the existence or non- 
existenve of the custom of hag chaharum, on 
the contrary it stated that the occupiers of houses in 
the patti were owners thereof with full powers 
of transfer : 

Heid, that the custom recorded in the wajib-wl-arz 
as to hag chaharum could nob be deemed to have 
been abrogated by the kalat dehi. p. 294, col. 1.] 


Sasond appeal from a deeree of the Ad- 
ditional Subordinate Judge, Benares, dated 
the 7th Maroh 1719, 

Mr, Harnandan Prasad, for the Appellant, 

Mr, Badri Narain, for the Respondents. 


JUDGMENT. — Both these appeals have 
arisen out of suits brought by the plaintiffs- 
respondenta for the recovery of what is 
deseribed as zar chaharum, In aaeh ease the 
elaim was based upon the sale of a honae 
situated in a patti salled Deo Narain Singh, 
of whieh the plaintifs are admittedly Zie- 
mindars, It is not disputed that in 
this patt: of Doo Narain Singh are inelyded . 
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& number of houses whish fall within tho 
Munisipal boundary of the City of Benares 
and in that partieular portion of the City 
whish is known as Mohalla Jaitpura. 

The plaintifis based their ease upon a 
eustom whish was resorded in the wajib ul are 
prepared in the year 1866. The defendants 
on the other hand denied that they were liable 
to be sued for these sums. They denied that 
there was any eustomof the kind alleged by 
the plaintiffa and they further relied upon a 
later statement of eustom, whish it was said 
was prepared at the time of the last Settle- 
ment of Benares. This later statement of 
eurtom has been dessribed in the evidence 
and in judgments as the kalat dehi. 

Both the Courts below found in favour of 
the plaintiffs. The Court of first instanae 
based its judgment upon what was resorded 
in the wajib. ul.ars of 1866 and also upon 
oertain other evidenae, showing that there had 
been eases brought to the notise of the Courts 
in whieh the existeneeo of this anstom had 
been resognised and enforsed. Those instances 
for the most part relate to the years prior 
to the year 1887, but there are instanees also 
whieh relate to years subsequent to that date. 

In the sesond appeal now before ua 
the defendants some forward snd assert 
that no sush eustom was proved and that, 
as a matter of fast, the present sustom 
is that all persona who oseupy houses in thia 
patiki are the owners of both the houses 
and the house sites and are entitled to dispose 
of them as if they are thsir full owners. 

A preliminary objestion was taken to the 
hearing of these appsals based upon the pro. 
. visions of seetion 102 of the Code of Civil 
Prosedure. It was argued that the suits 
were of the nature of Small Uause Court 
suite and that as the amounts in dispute were 
under Rs. 500, no sesond appeal lay. After 
hearing Oounsel on this point we desided 
that the preliminary objestion sould not be 
sustained and that the hearing of the appeals 
must proseed. 

, In this sonnestion we need only refer to 
slause 13 of. the Sesond Sehedule of the 
Provineial Small Cause Courts Aot (IX of 
1887). That slause exempts from the 
jurisdietion of Small Cause Courts all suits 
to enforee payment of the allowanee or feos 
respestively salled ‘melckana’ and ‘hag.’ The 
sonsluding portion of the slau«e rela es to 
slaims for sessas and other dues with whieh 
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we are not aconsórned here, It is porfeatly 
obvious that what the plaintifs are slaiming 
in these suits are what is deseribad as "Aag" 
in the alansa just referred to. There was 
sited before usa desision of a single Judge of 
this Court reported as Bohra Bho Raj v. 
Ram Ohandra (1). All we need say ia that, if 
the learned Judgein that deeision meant to 
lay down that a suit of this kind, that is to 
say, a suit for a hag, was sognisable by a 
Small Oanse Court, we are unable to agree 
with him. 

To some to the merits of the ease, we have 
already mentioned that in support of the 
sustom under whieh they were slaiming, the 
plaintiffs relied upon the wajib ul ars of 1266, 
That dosument, whieh professes to ba a 
record of eustom, lays down that in the ease 
of persons, who are deseribed as yariotdars, 
selling tbe materials of their houses, the 
Zemindars are entitled by way of kag chaharum 
to a one-fourth share of the sale-proseeds. 
That the dealsration sontained in thia dosu- 
ment was intended to be a deslaration of 
sustom appears to us to be elear from the 
eonaluding words, in whieh the Zemindara 
said that they would realise all their Zemin- 
dari hags "in aseordance with the sustom." 

We have also been referred to the evidenae 
whish was prodused before the first Court, 
showing instances in whieh the eustom had 
been observed and enforeed. 

To tarn now to the main argument whieh 
was put forward on behalf of the defendants, 
namely, the argument based upon the doon- 
ment known as the kalat deht. Wo were refer- 
red in this sonnestion fo paragraphs 46 and 
47 of the Offisial Report on the Survey and 
Revision of Reaords of the Banaras  Distriot, 
This report, whish was eompiled at thelast 
Settlement of Benares, was printed in the year 
1887. 

In dealing with the record prepared at this 
revision of Settlement, the Settlement Offiser 
at paga 46 of the report states that the 
prins:pal papers in $h»resord are the map, 
the khasra, the jamibandi, the khewat and 
the halat dehi. In paragraph 47 referring 
to the halat dehi, he deseribes it as being of 
the least importanes. He mentions how this 
dosument was dirested to be prapared by way 
of & substitu:e for the old w.g:b-ul are aod 
showa how fhe first intention vas that the 


(1) & ini, Cas. 950; 42 A. 448; 18 A. L. J, 561, 


294 


BEOHAI V, BADRI NARAIN., 


wajib-ul-arz was to be done away with entirely. 
He then goes on to deseribe the nature of 
the entries contained in the halat dehi, 
ghowing, that it mentions the method by 
whieh the instalments of the Government 
revenue are to be paid, and the rents sollleat- 
ed, how eesses are taken, and other matters 
of oen] interest, sush as the rights of irriga- 
tion. In short the paper is dessribed as 
being a memorandum of the existing eustoms 
as asesertained by the Settlement Officials 
during the progess of the Settlement arrange. 
ments, 

Aseording to what is stated in the kalat 
dehi in these eases (Exhibit 24), we find 
from slause 10 of the dosument that in the 
area of pali Deo Narain Singh, in respeet 
of whish the dosument was prepared, the 
general rule observed was that the Zemindars 
were entered as the owners and the house 
owners were entered ss tenants of the 
Zemindars. These entries profess to have 
been made in aacordanee with sertain instruc- 
tions given by the Settlement Offiser prior 
to the years 1855, We have, unfortunately, 
no sopy of these instruetions before us and 
are unable to say for what purpose orin what 
eireumstanees they were issued, 

After this roferenee to the manner in whieh 
the entries were made, the doeument goes on 
te say that persons who are in ossupation 
of houses are the owners both of sites and of 
the houses and that they have powers of 
transfer just as the Zemindars have, and that 
the Zemindars have no sonneotion with the 
houses, 

We are asked to hold on the basis of this 
doeument that any eustom whish fonnd a 
plass in the reeord prepared in 1866 has been 
abrogated. Ib would be very diffisult, in our 
opinion,to some to any such sonelusion on evi- 
denee of this kind, There is not:a word in this 
‘halat.deht about the existenee or non-exist- 
ence of the eustom of haq chaharum. 
All that ean be said is that the provision 
‘by whieh the oscupants of houses are 
deelared, to be the owners is ineonsistent 
with the existence of any such eustom as 
was resognised in the wajib ul-arz of 1866, 

The Courts below found in these oases that 
the defendants are parjotdars, in other words, 
that they are persons who ossupy house sites 
‘ou land whish belongs to the Zemindars. We 
have been referred to the jamaband: whioh 
was prepared, at the resent Settlement, and 
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from this it ia evident that at that time the 
plota with whioh we are now sonserned were 
resorded as bèla lagan, that is to say, not 
assessed to rent, In the solumn of remarks 
we find two entries showing items of Rs. 2-8-0 
and Rs. 2-4-0 respeetively. We are unable to 
say what these figures are intended to 
represent. Beyond the bare figures there is 
nothing else in the solumn of remarks, It- 
is a fair inferense from the dosument as it 
Stands that these lands with whieh we are 
now soneerned were resorded at the time of 
the last: Settlement as not liable for payment 
of any rent. The lower Ocurts, however, have 
agreed in holding that these lands are 
nevertheless parjautt lands, and it has 
been urged that this is a finding of fast with 
whieh weare not entitled to interfere in 
seeond appeal, We do not propose to 
interfere with it and we must proeeed on the 
assumption that the lands are in fast par- 
sauti lands. 

In this connestion we might usefully refer 
to paragraph 86 of the Settlement Report. In 
this itis stated that over and above the 
various kinds of eultivatory holdings dessribed 
in the preseding portion of the report there 
isan aren of 322 ngres reaorded in the 
jamabandt as parjauti holdings. The Settle- 
ment Officer said that all thia land is in 
the immediate visinity of the City of Benares 
and consists of small plots cultivated and 
assessed to rent at the last Settlement and on 
whieh, subsequent to the preparation of the 
1840 resord, houses and buildings had been 
erested. The report goes on to say that 
ground rent amounting to Rs, 5,978 is still 
sollested on some of these plota, aggregating 
in all 184 asres, In these aases rent had been 
assessed by the sonsent of the landlord and 
tenant and had been entered in the e»lumn of 
remarks in the jamaband: and in the halat 
dehzin  somplianee with the provisions of 
sestion 66 of Aet XIX of 1873. It is 
further stated that the 134 aeres entered as 
rent-free inelude all par;auii plots oa whioh 
rent was entered in the former jamaband: but 
on whieh rent is now either admittedly 
not eollested or its realisation disputed, 

Alb we are entitled to infer from this is 
that at the time the Settlement was being 
revised, a portion of the land whieh had 
previoasly been resorded as par auti land 
was resorded as rent free, either beeause of 
an admission that no rent was. paid..or 
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besause there was some dispute as'to whether 
the rent was payable. 

This pleas does not appear to us to touch 
the question whieh is raised in this ease, namely, 
the existense of a enstom. Itis obvious from 
what has been stated in paragraph ¢6 that 
the land may be parj4uti land although it is 
not recorded as paying any rent. We have 
no doubt, therefore, that the Oourts below 
were, on the evidenee before them, entitled 
to say that the land in dispute was parjaut: 
land. On this point we need only. further 
observe that in the samaband: these landa 
are shown as being held by persons deseribed 
as parjotdars, and we might farther add that 


at least in the sale.deeds with whish we sre . 


sonserned the lands were deseribed as par- 
jauti landa. 

That being so, we are not disposed to 
interfere with the decision of the Court 
below on the question of sustom. It would, 
in our opinion, not be reasonable to say that 
the reeord of sustom whieh waa made in the 
year 1866, has been abrogated by the 
preparation of a sondensed waith.ul.are whieh 
now goes by the name of kalat deht and 
regarding whish we have very little informa- 
tion. We do not see how the Settlement Officer 
sondusting the Settlement operationssould, by 


the preparation of a dosumentof this kind, 


abrogate an existing sustom whish he found 
resorded in dosuments prepared at an earlier 
Settlement. 
Weare asked to say that this Court had deoid- 
ed in one ease, namely, Sesond Appeal No, 7 
of 1914 desided on the 17th of May 1915, that 
the kalat dehi had wiped out the waitb-ul-are 
whieh had been prepared in earlier times 
and that it was, therefore, to be sonsidered as 
.the only reliable reeord of existing sustom. 
In this sonneetion it; is to be observed that 
the ease whieh was before tha Coart on that 
osaasion was not a aase in whieh hag chaharum 
was being elaimed on the basis of eustom. 
-That wasa eases in.whish the suit had been 
brought to'resover rent from persons on tha 
ground that they were parotdars, Any ob- 
servation to be found in the kalat deki which 
is. relevant to a ease in whieh ground rent is 
beitig-slainivd, must not nesessarily be treated 
as relevant wheti' we -are dealing with the 
question of sustom by whish Zemindars 
élaim to realise hag chahirum, We cihnot, 
théréforé, tréat this sasa as an authority for 
the proposition whieh has basu adyansed on 
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behalf of the appellants. On the ovidenee we 
are satisfied that the Courts below were 
right in holding that so far as the plots in 
dispute are sonserned, the Zemindars have by 
eustom good right to slaim hag chaharum, 
Before eoneluding the jadgment we think that 
it may fairly be observed that the doeument 
deseribed as kulat dehi prepared for the 
patti Deo Narain Singh must necessarily refer 
to lands other than pariautt lands, besause 
we find that there is a provision made for the 
instalments in whish land revenue is to be 
paid, in other words, it ia slear that in this 
patti there are revenue paying lands whieh 
must be distinguished from parjauti lands. 
Consequently it eannot, we think, be sontended 
that the provision of the document whioh 
lays down that the osaupants of the houses 
ate the owners of the houses and the sites 
and have full power of transfer, nesessarily 
relates exelusively to parjaut? lands. The 
result of all this is that both appeals fail and 
are dismissed with aosts, 
Appeals dismissed, 


ALLAHABAD HIGH COURT, 
Secono Orvis APPEAL No. 1385 or 1920, 
April 18,*1921. 

Present : —Mr. Justise Tudball and Mr, 
Justine Sulaiman, 
KARIMULLAH AND ANOTBERE —Derexpants 

— APPELLANTS 
UOYSUS 
ATMA RAM —PiaiNTIFF AND JAGGOO 
AND ANOTHER — DEFSNDANTS—RESPONDENTS. 
Custom—Pre-emption—Mahal, sole proprietor of— 
Wajib-ul-arz, entry $n, whether amounts to record of 
custom. 


Where there is a single proprietor of a mzhal when 
a wajib-ul-arz is drawn up, there can be no custom of 
pre-emption. [fany custom of pre-emption exists 
in a mahal, it comes to an end as soon as the entire 
mahal becomes vested in a single proprietor. [p. 296, 
cols. 1 & 2.] 

Sesond appeal from a desree of the Distriet 
Judge, Shahjahanpur, dated the 30th Ostober 


1920, 
Mr, Rara A li; for the Appellants, 


e 


‘by the sole owner, Dal Chand. 
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-- JODGMENT.—This and the sonnested 
.Sesond Appeal No, 1387 of 1920 arise out 
of two suits for pre-emption on the basis of 
‘two separate sale-deeds. 


16 appears that in 
1872 one Dal Ohaud waa the owner of the 
entire mahal in whieh the property in dispute 
is situated. At the time of the Settlement 
whish took plase in that year there, Dal 
‘Chand got a resital in the wejib-ul-are of the 
‘northern mahal, in whieh the property in 
‘dispute is situated, reeorded to the effest 
that whatever had been resorded by Janki 
Prasad, the sole proprietor in hia western 
mahal, should be followed in this mahal also. 
A referense to the waj1b.ul.ara of the northern 


mahal shows that it had a statement resorded 


to the following effest :— 
; " At present Iam the sole proprietor in 
-the mahal, 
property to whomsoever I like. 


1 have full power to transfer my 
In oase the 


.sonditiong ehange and there is plurality of 
eo-sharers, then if any ao sharer wishes to 


sell his share he will first offer to his own 
brothers and in ease of their refusal to other 
so sharers and if the latter do not purshase 
then to whomsoeverhe likes," 

Áfter the death of Dal Chand his property 
was inherited by his four sons. About thé 
year 1918 or 1914, Atma Ram, the present 


plaintiff, purehased half the property from . 


two of the sons of Dal Chand, It was in Nov. 
ember 1919 that the defendant purchased the 
shares of the other two sons of Dal Chand, 
The only evidenee in support of the sustom 
which the plaintiff addused in the Court of 
first instance was an extraot from the wojib.ul- 
are of 1572. The Court of first instanse was of 
opinion that, inasmuch as at the time when the 
wajtb.ul ars of 1872 was drawn up, there was 
a single proprietor, there eould possibly be 
no sustom of pre-emption. It assordingly 
dismissed the suit. On appeal to the lower 
Appellate Court both the snits were deeresd, 
The defendants have aome up in sesond appeal, 
and on their behalf it is contended that the 
finding of the lower Appellate Court as to the 
existenee of the alleged sustom is not eorreot. 
In our, opinion both these appeals must 
prevail. The entry inthe waj?b.ul arz of 1974 


"on the fase of if, makes it slaar that at that 


time there sould possibly be no austom and 
thatall that was resorded was a statemant 
Evan if any 
eustom had existed before 1372, it must ba 
taken to have some toau end as soon as the 


entire.mahal beeame vested ina single pro- 
prietor, There is no evidenae whatsoever 
on the resord that sines the year 1872 there 
bas been any odsasion for the alleged enstom 
to have grown up. We fail to see how the 
learned Distrist Judge was able to distinguish 
the present sases from the ease of Kamr un- 
nissa Bibi v. Sughra Bibi (1). or how he fonnd 
it possible to infer that the entry in the 
wa b-ul-ars elearly proves the existense of the 
alleged sustom, Ih onur opinion both these 
appeals must be desreed. We aseordingly 
allow these appeals, set aside the desrees of 
the lower Appellate Oourt and restore those 
of the Court of first instanee with sosts, ine 
eluding in this Court-fees on the higher seale, 
Appeals allowed. 


(D 40 Ind, Oas, 421; 15 A. L, J, 422; 39 A. 
480. 
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PATNA HIGH COURT. 
ArPEAL FROM APPELLATE Deorge No. 193 or 
1920. 
July 27, 1921. 
Present: — Mr. Justice Contts and 
Mr, Justise Maepherson. l 
Bobu SAMARENDRA NARAIN SINGH 
CHOUDBRY, u.302, UNDER Tue GU'EDIAN- 
suie oF Me. R. N. CHOWDHARY — 
Derssvakt No, l — APPELLANT 
versus 
MAHADEO RAUT AHD ANOTHER— 
RESPONDERTB. 
Hindu Law—Sradh ceremoney— Son too young— 
Widow, whether competent to “perform sradh on behalf 


of son—Negotiable Instrumenta Act (XXVI of 1881), 
s. 80 — Promissory-note —Interesi— Rate where no interest 


mentioned in promissorg-note. 


Where the son is too young to be capable of 
performing the sradh ceremony, the widow may 
perform it [p 247, col 1] 

A boy of seven is too young to be capable of pere 
forming the ceremony [p 297, col 1.] 

Where there is no stipulationin a-promissory note 
for the payment of interest, the Court can allow 
only 6 per cant. intereat. [p 297; col, 2.] 

Apvesl against a dəsision of the Distrist 
Juigs, Gaya, dated the 20th August. 1919, 
afirming that of the "Sub.Judge, Gaya, 


dated the 22nd April 1919, 


i 
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Mr. Aful Krishna Boy, for the Appellant. 

Mesars, 8. N Singh and Kaslaspat?, for 
the Respondents, 

l JUDGMENT., 

Oovrrs, J.— This was a suit for resovery 
of a sum of money due ‘on two promissory 
notes, one for Rs. 3,000, and the other for 
Rs. 193, dated the 28th of February 1915, 
The promissory notes were  exeauted by 
Susila Sundari ‘Chandhurain, the mother of 
defendant No 2 and the adoptive mother of 
defendant No. 1. The money was borrowed 
by Snsila Sundari Ohaudhurain to defray the 
expenses of the Gaya sradh of her deaeased 
husband. The defendants sontended that 
the promissory notes were not genuine and 
valid or for sonsideration; they also sontend. 
ed that they were not for legal neeessity, 
and that the estate sould not” be bound. 
The guit has been deereed in both the Courts 
below, and the defendant No. 1 has appealed 
to this Court. 

The first point urged is that there was no 
legal necessity beeause the defendant No. 1 
had been adopted before the lady borrowed 
the money, he was, therefore, the proper person 
to perform the Gaya sradh, and, therefore, the 
expenses insurred by Susila Sundari for this 
purpose were not for legal neeessity and 
sould not bind the estate. It appears, however, 
that the defendant No. 1 was a boy.of seven 
at the time the sradh was performed; and the 
learned Distrist Judge before whom the 
sase came in appeal found that the lady had 
performed the sradh on behalf of the adopt- 
ed sop, who was too young to be sapable of 
performing the  seremony. There is no 
doubt that a widow may perform the sradh 
where the son is too young to be osapable 
of performing the ceremony; but it is urged 
that at the age of seven the son is capable 
and sevoral texts have been quoted to shew 
that even before a boy takes the saared 
thread he ean perform the seremony. It 
seems, however, from the texts that this is 
unusual, Inthe present ease the defendant 
No. 1 was too young to have been invested 
and, in my opinion, the learned Distriet Judge 
was justified in holdiug that he was tso 
young to be sap2ble of performing the sere- 
mony. This sontention, therefore, faila, 

The next sontention is that in the promis- 
sory note for Rs. 193, there ia no stipulation for 
the payment of interest. Interest, however, 
has been allowed at 12 per sent, per annum 
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till the date of the suit and future interest has 
been allowed at 6 per sent. It is urged that 
6 per aent. only should have been allowed 
under sestion 80 of the Negotiable Inatru- 
ments Ast. Sestion 80 does not seem to 
hava been sonsidered by either of the Courts 
below and, in my opinion, this eontention 
must prevail. 

The last point urged is that there is no 
avidense to show whether so mush money 
was required to perform the Gaya sradh. 
This sontenfion, however, was not raised in 
either of the Courts below, It waa a matter 
on whieh evidenae would be neeessary and 
eonsequently if is not suah a plea as ean be 
taken at this stage 

or the reasons I have given the appeal 
aussaeds only in regard to interest as indi. 
eated above. I would aseordingly modify 
the dearee cf the lower Appellate Court to 
this extent. The respondents are entitled 
to their sosts, 

Maoparason, J.—I agreo. 

Decree modified. 


PATNA HIGH COURT. 
First Oiva, APPEAL No, 18 or 1918, 
February 16, 1921. 

Present :— Mr, Justieo Jwala Prasad 
and Mr. Justiee Ross. 
JAINANDAN PRASHAD anp OTHERS— 
D&AFENDART8S— ÁÀPPELLANTS 
versus 


Babu BAIJNATH SARAN AND OTHER8— 


PrAINTIFE3— RESPONDENTS. 

Transfer of Property Act (IV of 1882), sa. 58, 
68, 98—Mortgage, usujructuary—Covenant to pay in 
event of dispossession—Oharge created for personal 
covenant —ánomalous mortgage —Possession not given 
—Suit for money by mortgagee to realize it by 
selling property charged—Limitation Act (IX of 
1908), Sch I, Arts. 116, 132—Oontract as to interest 
—Üonstruction of mortgage-bond, 


The dispossession of a usufructuary mort- 
gagee after possession is once delivered to 
him is a failure on the part of the mortgagor to 
secure him in undisturbed possession, and section 68 
(c of the Transfer of Property Act applies to such 
a case [p 30), col. 1] 

Pargan Pandey v. Mahatam Mahto,6 C. L, J, 143, 
followed, an : 
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Where the mortgage isan anomalous or complex 
mortgage, combining the terms of a usufructuary 
and a simple mortgage, and the mortgagor personals 
ly covenants to pay the mortgage money, in the 
event of dispossession, which may be realized from 
the sale of the mortgaged property and other pro- 
perties, 2 suit brought by the mortgagee for realiza- 
tion of his money by the sale of the mortgaged pro. 
perty is not governed by Article 116 but by Article 
1982 of Schedule I to the Limitation Act. It is a suit 
to enforee the charge created under the cevenant, 
and not a suit for money under séction d8 of the 
Transfer of Property Act. The mortgaged property 
is" liable to be sold not only for the principal sum 
ace but also for the interest, [p. 800, col 2; p. 801, 
col. l, no 

A. usufructuary mortgagee cannot sell or foreclose, 
but he can protect himself by adding the personal 
covenant and charge. (p. 800, col. 2.] 

Madappa Hegde v. Ramkrishna Narayan Bhat, 12 
Ind. Oas. 42; 150. W. N. 962; (1911) 2 M.W, N. 
1; 18 Bom. L. R. 698; 140. L. J. 245; 85 B. 327 
(P. 0.) Luchmeshar Singh v. Dookh Mochan Jha, 
24 C. 671; 12 Ind. Dec. (w.s.)) 1121, Narpat v. 
Ram Saran Das, 30 A. 162; 5 A. L.J. 180: A. W, 
N. (1908) 70, Chintaman v Dulari, 8 Ind. Oas. 570; 
38 A. 107; 7 A. L. J. 1087, relied upon. 

In construing the mortgagor's liability to pay an 
erhanced rate of interest, a construction favour- 
able to. the mortgagor should be given, and the 
bond should: be considered as a whole, [p. 30}, col. 
1. 
rte enhanced rate of interest payable under the 
covenant, in the event of dispossession, is in the 
nature of damages, and cannot be awarded when the 
suit is brought more than six years after the dis- 
possession, The mortgagee is entitled only to the 
original rate of interest for which the property 
had been specifically mortgaged. [p 301, col. 1. 

Chintaman v. Dulari, 8 Ind. Oas. 670; 83 A. 107; 8 
A. L, J. 1087, applied. 


Appeal against a desision of the Subordi- 
nate Judge, Árrah. 

Mesers. Sultan , Ahmed, Kulwant Sahay, 
Stveshwar Dayal, Shambhu Saran and Kat 
Brij Raz Krishna, for the Appellants. 

Messrs, 8. 4. A, Asghar, and Harnarayan 
Prasad, for the Respondents, 

JUDGMENT. 

Jwana Prasat, J.— This appeal arises out 
of a suit based upon a mortgage:.bond, dated 
the 7th Desember 1901. The bond was exe- 
outed by the predesessor of the defendants 
in respeet.of Rs. 3,733 5-4, out of whish 
Rs, 3,000 was reseived by the exeeutant 
Kamla’ Sahai in eash and the balance 
Ra, 738 5 4 was kept with the mortgage in 
order to’pay-off a prior eneunibranse. This 
sim was never- paid and we are not at all 
goneorned with this in the present ease 

The bond. was in the nature of an usu. 
frustnary mortgage-bond for a teríii df &sven 
years commeneing from” 1809" Fasi and 
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terminating in Jatth 1815. Ont of the 
insome of the property the mortgagees 
were to take Re. 308 in lieu of interest 
esleulated at 11 annas per sent. per mensem ; 
the sum of Hs. 2-3.1 4 was to be used for 
the purpose of paying Government revenue 
and eesses and the balanse Re. 194.19.9 was 
to be paid annually aa kak hazrt or rent 
reserved to the mortgagor. It was further 
sovenanted that "if the mortgagees are dis- 
possessed of the mortgaged property in whole 
or in part, they will be entitled to resover the 
amount advanced by them with interest at 
He. | per eent, per mensem from the time of 
dispossession to the date of realisation by 
sale of the mortgaged property and any other 
property of the mortgagor.” The property 
was farther hypothesated by a distinat slause 
in the bond, whieh runs as follows :— 

“As sesurity for this debt, prinsipal with 
interest, whish may be sharged under the 
above terms and sonditions or may be desalar- ` 
ed to be justly payable, I do mortgage and 
pledge the leased property subjest to- the 
oondition that until the re.payment of the 
amount, prineipal with interest, I, the deslar- 
ant, shall not on any ground sell, sonditional» . 
ly sell, exeeute gift, rekan or mortgage, make 
any transfer of rent mokarrart, eta., in respeat 
of and in any way make the serpeshgt pro- 
perty liable or transfer i6," 

The mortgage-debt was made payable in 
the month of Jatth 1815 F., S, At the time 
of the execution of the bond the villages 
mortgaged were in possession of the mort. 
gagor, his brother Tara Prasad and his 
nephew Adya Prasad, eaoh of them being 
interested in the property to the extent of a 
third share. The management of the shares 
of Kamla and Tara was joint and ander the 
eharge and eontrol of the latter. Tara Pra- 
sad was, therefore, unwilling to allow the 
plaintiffs to take possession of the share of 
his brother Kamla, the mortgagor. The 
iransastion in question was entered into 
through the intervention of Babu Shiva 
Saran Lal, a leading Vakil of the dArrah 
Bar and then manager of the Dumraon Raj, 
He acted in this matter through the assist. 
aneo of hia trusted slerk Kamta Prasad, who 
appears to be related to the plaintiffs. One 
of the plaintiffs Gupteswar was at that time 
Tehsildar of the Dumraon Raj, 

it appears from the evidenea on the 
resord that all the members of the family 
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were dissatisfied with the transaetion. Babu 
Shiva Saran Lal happened to be the brother- 
in-law of. Kamla Sahat, His mother-in-law 
and Tara Prasad approashed him so that 
the transaction might ba resoinded. Babu 
Shiva Saran Lal did intervene in the matter 
and tried his utmost to bring about a settle- 
ment between the parties, the cbhject of 
whish was to keep the property in the direot 
possession of Kamla and Tara and to secure 
‘the payment of the money in some other 
way to the plaintiffs, but he failed in hia 
attempts. 

The plaintiffs’ easa ig that they were not 
allowed to take possession of the property 
by Tara Prasad.in sollusion with Kamla;.and 
subsequently an arrangement was arrived at 
whereby Tara was allowed to remain in 
possession of the property as before and to 
pay interest-on the. bond at the rate of one 
rupee per sent. per mensem to the. plaintiffs 
and to dissharge the other liabilities under 
the bond, namely, the payment of Govern- 
ment revenue and the hak haer? to the mort. 
gBgor. 

The plaintiffs reseived from time to time 
some money from Tara Prasad in lien of 
interest, and after the.expiry of the dua 
date, the 30th Juitk 1315, the plaintiffs 
brought the present suit to enforee their 
mortgage, giving sreditof Ra, 1,627.8 rea- 
lised by them from Tara Prasad in lien of. 
interest. The sum elaimed by them was 
Hs. 5,242-8 and the plaint was filed on the 
24th September 1912, Kamla.Sahai having 
died in the meantime, his sona were made 
defendants. Tara Prasad was also impleaded 
an a defendant, on the ‘ground stated in 
paragraph 7 of the. plaint as having.been 
in possession of the property on behalf of his 
brother Kamla and having paid interest 
on different dates, Tara did not . enter 
appearanse in the -oase. The plaintiffs’ elaim 
was resisted by the deseendants of Kamla. 
Their main deferee was that the plaintifis 
took possession of the. property in terms of 
-the bond in question and that thay eontipued 
to be so up to the date of the suit, and 
that, therefore, they were not entitled to 
any interest; oo the other hand, they were 
liable to the defendants for the payment of 
hak hazri at the rate of Rs, 194 12.2, whish 
they never paid, 
“Gage was that far from anything: being due 
to the plaintiffs from them, the plaintiffs 
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owed them s large sum of money npon proper 
ecacunt being taken as set forth in the 
written statement. 

The ease was originally tried by Mr. Jai 
Prasad Pandey, Subordinate Judge, who 
refused to admit any evidenee regarding the 
new terms sought to be proved by the 
plaintiffs, whereby they were -kept ont of 
possession of the property and allowed the 
mortgagor to remain in possession throngh 
his brother Tara Prasad. He further held 
that the plaintiffs were in possession of the 
property till the date of the suit and that 
on aseount being taken nothing was due to 
them from the defendants, He aesordingly 
dismissed the suit, 

On appeal by the plaintiffs, the High 
Oourt of Caleutta held thatthe plaintiffs 
were entitled to prove that they did not 
obtain possession of the property in question 
in terms of the mortgage bond, and in 
order to prove that, they were also entitled. 
to give evidenee of the oral arrangement 
by whieh they agreed not to take. possession 
of the mortgaged property. The deoree of 
the Subordinate Judge was sesordingly aet 
aside and the ease was remanded for further 
jnvestigation and disposal after allowing the 
parties to adduse evidenes on the above 
point. The direstions of the Court were as 
follows :— 

“If it is established after the admissicn of 
sush evidenee that the plaintiffs did obtain 
possession, then an aesount will be taken 
between the parties on the footing that the 
plaintiffs are liable to pay the defendants 
annually the sum of Rs. §35-as rent. If it 
i» established that the plaintiffs did not 
obtain possession, then the plaintiffs will get 
e deeree for Rs. 3,000, tugether with interest 
whieh tke learned Yakil for the defendants 


admits to be 82 per sent, per year, and in 


the event of non-payment, they will be 
entitled to bring the mortgaged prcperties 
to sale." 

The ase after remand waa tried by 
another Subordinate Judge, Mr. Abdul 
Jabbar. Both the parties gave additional 
evidenee. The learned Subordinate Judge 
acsepted the sase of the plaintiffs and held 
that they were kept out of possession of the 
mortgaged property by the defendants and 
that they were entitled to resover the money 


advaneed by them with interest at one rupee 


per cent, per mensem. 


* 
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“ The defendants now appeal to this Court, 
It is sontended that upon the evidenae on 
tbe resord the Court below ought to have 
held that the plaintiffs were in possession 
of the property and that Tara was in sharge 
of the share of Kamla on behalf of the 
plaintiffs and that the plaintiffs are not 
entitled to get anything from the defendants 
upon a proper aesount being taken, 

: The prinsipal point for determination in 
this appeal is whether the plaintiffs were in 
posession of the property or not in terms of 
the mor'gage-bond in question. 

. [His Lordship then dissnsses the entire 
evidenee in the ease on the point whether the 
mortgagees got  astual possession and 
proaeeds :— 

The plaintiffs as mortgagees have a right 
to bein possession of the property and to 
remain in an undisturbed possession, so that 
if at any time their possession ia disturbed 
or they esase to be in possession, they will 
be entitled to enforee the terms of the 
mortgage-bond or to bring a suit under 
gestion €8 of the Transfer of Property Aet, 
whiehever course is open to them, 


In the ease of Pargan Pandey v. Maha- 
tam Mahio (1) Mookerjee, J., pointed ont 
.thgt— ` 

“The subsequent dispossession of the mort. 
gagee, after possession was onse delivered to 
him, is a failure on the part of the mortgagor, 
to sesure him in undisturbed possession. In 
the present ease, it is not disputed that posses- 
sion was originally delivered to the mortgagees, 
nor is it questioned that at the time wEen the 
snit was instituted, the mortgagor had taken 
possession of the property. The result, son- 
sequently, has been that although the mort- 
gagees were originally let into possession, their 
possession has not been sesured to them 
without disturbanee by the mortgagor, Under 
these sircumetanees there has elearly been a 
eause of astion for a suit under elause (c) of 
sestion 68 of the Transfer of Property Ast.” 

The traneastion by whish the plaintiffs 
were either not allowed to take possession 
or seased to be in possession of the property 
was in February or Marsb, assording to the 
evidence on behalf of plaintiffs. The daht 
and the gur seremony is:aid to have taken 
place in Desember 1901, and eonsequently 
‘even if that amounted ito taking possession 


(1) 6 O, l J. 148, 
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of the property, the plaintiffs sensed to have 
their possession by virtue of the subsequent 
arrangement between the parbies............. 

The result is that onaearefnl sonsider- 
ration of the syidenee in the ease and of the 
arguments advansed on behalf of the defend. 
ante, we donot see our way to disagree 
with ths view tiken by the learned Sabor- 
dinate Judge that the plaintiffa did not ob. 
tain possession of the property ‘and eonse- 
quently they are entitled to resover the mort. 
gage money with interest as stipulated for 
in the bond, 

There is absolutely no substanee in the 
sontention that the elaim of the plaintiffs for 
interest is in the nature of damages and ia 
barred by Artiele 116 of the Limitation 
Aet, The plaintiffs’ elaim is not with respeet 
to a personal eovenant in the bond or under 
sestion 68 (c) of tha Transfer of Property Ast 
by reason of the mortgagor's failure to 
deliver or sesure the possession of the proper- 
ty, but is to enforse the eharge upon the 
immoveable property under the sovenants 
inthe bond itself. Susha suit is. elearly 
governed by Artisle 132 of the Limitation 
Act.. We have sonstrued the mortgage in 
the present ease and it is not a purely 
usufruetuary mortgage, nor is ita purely 
simple mortgage. IfI may use the term, it 
is a eomplex or mixed mortgage sontaining 


in itself both the terms of a usufruetuary 


and of a simple mortgage. Sueh a mortgage 
is not uneommon in this eountry, and 
indeed at the present moment on assount 
of the bar imposed upon an usufruetuary 
mortgages by sestion 67 of the Actto aue 
for foreslosure or sale. [vids Lushmeshar 
Singh v. Dookh Mochan Jha (2)), people 
are generally having the hypothesation 
elauses inserted in usufsustuavy mortgage- 
bonds. For expmples of this kind of bonds 
vide the ease of Narpat v. Ram Saran 
Das (3) and the oases reported thereuader. . 
The oase already sited, "argan Paniey v. 
Mahatam Mahto (1), is aninatanse of the 
same kind, where the terms of the bond are 
not very dissimilar to those of the present 
case, A referents may also be made to the 
oase of Ohtntaman v. Dulari (4). All these 


(2) 24 C. 677; 12 Ind. Deo. (N. 8.) 1121. 
(8) 80 A. 162; 8 A. L. J. 180; A. W. N. (1908)- 


70. 
(4) 8 Ind. Oas. 570; 33 A. 107 7 A. L. J, 
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eases seem to follow the Privy Couneil ease 
in Madopp2 Hegde wv. Ramkrishna Narayan 
Bhat (5), and the claim for interest must go 
with the elaim for the prinsipal sum sesured 
and the mortgaged property is as mush liable 
for the prineipal sum as for the interest 
acerued thereon. The terms of the bond are 
slear in this respest. Olause 18 of the bond, 
already quoted fm ewtenso at the ontset of 
this judgment, may be referred to. J, therefore, 
hold that the mortgaged property is 
liable to be sold for the prinsipal amount 
as well as the interest aseruing thereon within 
the terms of the bond in suit. - 

The question then arises, what rate of 


interest the plaintiffs. are entitled to recover.. 


I waited to be enlightened by the members of 
the Bar appearing on both sides on.this point, 


but they confined themselves only to the 


larger question as to whether the suit should 
be dismissed im toto or deereed Zn foto, 

The learted Subordinate Judge has given 
& decree at the rate of 1 per sent. per mensam 
for the reason that the plaintiffs were not 
able to get possession of the property on 
&ascount of the aot of the defendants. -It is 
more than doubtful whether the stipulation 
as to interest set forth in slause 18 of the 
bond applies to the 11 annas rate of interest 
at whieh the money was  advansed or 
to the one rupee rate of interest whish 
was to be enforeed on  a&esount of the 
wrongful ast of the defendants. If the one 
rupee rate of interest is to be enforosd as 
a damage, then the slaim of the plaintiffs 
will be barred so far as that rate of interest 
is coneerned. I think that a aonsetruetion 
favourable to the mortgagor must bs plased 
upon the dosument whioh ia rot repugnant 
to the terms of the bond asa whole, namely, 
that tbe stipulation in olause 18 refers to 
the llannas ordinary interest at whioh the 
money was advansed, This is also the view. 
taken in the asse of Chintaman v, Dulari (4) 
referred to above, where upon similar terms 
the rate of interest of ll annas was enforsed 
in lieu of Re, 2, whieh was said in the 
bond to -be the rate of interest in ease of 
dispossession. I will, therefore, follow this 
ease and allow interest at the. rate of l1 
arnas only. Tbia is the view taken by their 


(5) 12 Ind. Cas. 42; 15 0. W. N. 962; (1911) 2 M. 
W.N. 1: 18 Bom. L, E. 698; 14 O, L.J. 245; 35 B, 
p 7 (P, C,). z 
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Lordships of the Oaloatta High Court in 


‘this very sase, wherein they said that in 


the event of the plaintiffa having not been 
able t3 get possession of the property, they 
will get their money at 83 per sent. per 
annum. 

The result is that the dearea of the Court 
below is modified by redueing the rate of 
interest from one rupee to llannas and 
ealsulating interest at the aforesaid rate on 
Rs. 3,000, the prinsipal amount, from the 
date of the bond up to the date of the 
suit and thereafter at 6 per aent, ur to 
the date of realisation. A usual mortgage- 
desree will be prepared in ascordanss with 
the aforesaid direations. The sosts through. 
out will bs. in proportion to the suseess 
of the rarties. 

Ross, J.—I agres, 

Deerce modified, 


t 


ALLAHABAD HIGH COURT. 
Ssconv Cıvıl Appaat No. 235 or 1919. 
April 14, 1921. 

. Present :— Mr. Justise Walsh and 
Mr. Justice Lindsay. 

Musammai RAMPIARI AND ANOTHER -— 
D&FENUANIS- APPELLANTS 

Yesus e 
Musammat KRISHNA PIARI— PLAINTIFF 
— RESPO! DENT, 


Will—Bequest in favour of two persons—Shares not 
specified —Joint tenancy or tenancy-in-common, 


Where a Will bequeathes property to two persons 
without words specifying their shares, such bequest 
creates u tenancy-in-common and not s joint 
tenancy. [p. 302, cols, 1 & 2.7 


Second appeal from sa deeree of the 
Distrist Judge, Farrukhabad, dated the 29th 
November 1918. 

Dr. £. N. Katja, for the Appellants, 

Messrs, N. P. Asthuna and G, Agarwala, for 
the Respondent. 

JUDGMENT., 

Wasu, J.—I am of opinion that thig 
appeal must be allowed and the judgment 
of the first Court restored. The plaintiff 
has failed to make out a title. The only 
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ground on whish the lower Appellate Court 
has reversed the judgment of the first Court is 
contained in the view whieh it has taken that 
a sonveyanse to two or more persons without 
words spesifying their shares eonstitutes a 
joint tenaney. Ons ean understand the 
learned Judge, if the mora resent aases 
were not brought tohis noties, falling into 
that fallaey, besause it is sontained in a two 
Judge desision of this Oourt reported as 
Mankamma Kuar v, Balkishen Das (1), But that 
ease, when studied, appears to be merely a 
repetition of a highly teshnieal rule of the 
interpretation whish was plased upon laugu. 
age in an English sonveyause at Common 
Law, .There is no sush thing asa teshnical 
art or system of eonveyansing in India 
and as has been poiuted out in many 
oases in India and in the Privy Counsil 
to whieh it is not nesessary to refer, the 
applisation of that teshnieal rule is in- 
appropriate in India and moreover the 
statement of the rule in my opinion in 
Mankamma Kuer v. Balkishen Das (1) ia 
only a half truth. Ifit were nesessary, it 
would be easy to show that in English Law 
as it is to-day and has been for many 
years the rule ia more honoured in the 
breach than in the observanse  besnauss 
equity has always strongly leant against it 
and has seized upon any insident to raise 
the presumption against a joint tenancy and 
in favour of a tenanoy-in-sommon by 
reason. of the disfavour with whish it 
has regarded the rule of survivorship. And 
Common Law and, equity having now for 
many years in England been fused, the 
role is not, in my view, sorreatly stated 
in Mankamma Kuar v. Bolkishen Das (1). 
I prefer the deoision of this Court in 
Kishori Dubain v. Mundra Dubain (2), whish 
must. be “taken to represent the law in this 
Provinse . and in India, rather than the 
distam in Mankamma Kuar v. Balkishen 
Das (1). I am in favour of allowing the 
appeal. 


LINDSAY, J.—I agree that the appeal 
should ‘be allowed. The learned Judge of 
the Court below has, in my opinion, wrongly 
held that the Will exesuted by Ganesh Rai 
in the year 1869, by whieh he left one. 


(1) 28 A. 38; A. W. N. (1905) 170. 
pn 10° Iud.. Cas, 665; 88 A. 665; 8 A. L. J. 
757, ` 
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third share of his property to his danghter's 


` aons, Raghubar Dayal and Bishun Dayal, 


ereated & joint tenaney between them. The 
learned Judge relied on a desision of this 
Court whish has been referred to by my 
learned solleague. That ruling has been 
dissented from in subsequsnt rulings of this 
Court. I may also mention that the prinesi- 
ple laid down in the sase relied upon by 
the learned Judge is against the rnling of 
their Lordships of the Privy Counsil in 
Jogeswar Narain Deo v. Ram Chandra Duit (3). 
I might also add that the law has been 
wel expounded in the desision of the 
Bombay Court whieh is reported as Gordhan . 
das v, Bat Ramcoover (4). 

On the finding, therefore, that the tenansy 
created by this Will was a ftenaney-in- 
common, the plaintiff is ont of Court 
as regards one-half of the property, As 
regards the other half the question remains 
as to whether it was disposed of by Raghu- 
bar Dayal, one of the tenants-in-sommon, by 
a Will whish he exesuted in the year 1907. 
Both the Courts below have found that the. 
dosument propounded asa Will is a genuine 
dosument, and it is not to be denied that on 
the lengusge used in that doeument the 
property was deslared to be devoted to 
sharitable purposes. I am satisfied.that the, 
share whioh was vested in Raghuhar Dayal 
under the Will exesuted by his maternal. 
grandfather has been eifeetively disposed of 
and that there was nothing left for the 
plaintiff, I. might add that the learned. 


Judge seems to have been under a 
misapprehension of the law regarding 
sonditions in restraint of alienation. It seems 


that under the Will of 1869 executed by 
Ganesh Rai the devisees were to have no 
power of transfer. The only result of that’ 
was that they fook a full title ic the property 
and the oondition against alienation was 
void. Raghuhar Dayal had a full interest 
in the property which was left to him. by 
his grandfather’s Will. I agree, therefore, 
that the appeal should be allowed, that the : 
decree of the Court below should be diseharg- 
ed and the deszee of the Court of first instanse 
restored, and that the defendants should have 
their eosts both here and in the Courts below. 


. (8) 28 C. 070; 23 I. A. 87; 7 Bar. P. O. J, 13; G6 M, 
L. J. 15; 12 Ind, Deo. tn, si) 445. 
(4) 26 B. 449; 3 Bom. L. R, 857. . x: 
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In this Court fees will be allowed on the 
higher scale. 

Br tue OocRr. ~The appeal is allowed, the 
desree of the lower Appellate Court is set 
aside and that of the Court of first 
instanse restored with eostsin all Coarts, 
insluding in this Uourt fess on the higher 
soale, 

Appeal allowed, 


PATNA HIGH COURT, 
APPEAL FROM ORIGINAL Decrees No. 37 
or 1918, 

June 2, 1921, 

Present Mir, Justice Jwala Prasad and 
Mr. Justice Adami. 

PUNIT DEO NARAYAN SINGH AND 
OTHESS—~ PLAINTIFES—— APPELLANTS 
vertus 


Babu BHAGWATI SARAN SINGH 


AND OTBERS— [)EFENDANTS— RESPONDENTS, 
Mortgage—Personal covenani— Remedies open to 
anorigagee— Moneg-decree obtained on personal cote- 
nant—BSecond suit for sale of mortgaged property, whe- 
ther barred— Civil Procedure Code (Act V of 1908), 
0. II, r. 2, O XXXIV, r. 14. 


The right of a mortgagee to obtain a personal 
decree againsb the mortgagor, where there is an 
express personal covenant in the mortgage-bond, is 
quite distinct from his right to enforce the security 
clause by the ,sale of ‘the mortgaged property. 
Therefore, where there is a personal covenant as 
well as a security clanse, the mortgagee has two 
remediesi—  : 

(1) to pursue the mortgagor personally upon the 
personal covenant in the bond, and 

(2) to enforce the mortgage by selling the property 
for yu satisfaction of his debt, (p 307, col. Z; p. 868, 
col. 1. 

But, as required by Order XXXIV, rule 14, of the 
Civil Procedure Oode he cannot sell the mortgaged 
property without instituting a suit for sale in 
enforcement of the mortgage. [p. 33, col 1.] 

Order XXXIV, rule 34, is an exception to Order 
IJ, rule 2, Civil Procedure Code. [p. #08, col. 1.) 

_ Where in addition to the usual security clause there 
was a personal covenant in a mortgage-deed to the 
effect that the mortgagor shall be liable to pay the 
mortgage money, if the whole or part of the mort- 
gaged property went out of the possession of the 
mortgagee, and the mortgagee, on being dispossessed 
by a third person, obtained against the mortgagor 
a decree, which became a waste paper upon its 
execution being disallowed in objection proceedings: 


Held, that the mortgagee was entitled to sue 
for recovery of his debt by sale of the mortgaged 
property and that in the face of the clear provi- 
‘sion of Order XXXIV, rule 14, his suit was not 
barred by Order Il, rule 2 of the Civil Procedure 
Code [p. 808, col. tl 

Appeal from a deoision cf the Sabordisis 
Judge of Gaya. 

Messrs. P. K. Sen, G. D. Singh and Jal. 
gobind Prasad Singh, for the Appellants. 

Mesars. Syed Sultan Ahmad and Kailash. 
Pati, for the Hespcndenta, 


JUDGMENT. 

JAWALA PRisad, J.—The faeta of this ease 
have been ao olearly set out in the judgment 
of the Court below as to induee me to borrow 
largely from it. 

This appeal arises out of a suit for the 
recovery of Rs. 19,584-4 0, due to the plaint- 
iffs up to the date cf the suit, by the gale 
of the mortgaged properties now in possem. 
sion of tbe defendants, or from other proper- 
ties appertaining to the estate of Raja 
Rameshwar Prasad Narain Singh now in 
the bands of the defendants. The plaintiffs 
and Gandour Singh, father of plaintiff No, 7 
sonstitute a joint Hindu family governed by 
the law of Mitakshara. Gandour Singh died 
leaving the other. plaintiffs as survivors, 
Tte plaintiffs now form a joint family. 
Raja Rameshwar Narain Singh was known 
as the Raja of Maksudpur and his estate aa 
Meksudpur Raj Estate. The Raja died on 
the 2nd of December 1902, leaving a widow 
Rani Sunder Koer and two daughters by her, 
Mayan Godawari Koer alias Bari Baehi and 
Mnyan Murat Mati Koer alias Ohhoti Baahi. 

The suit was origiual)y instituted on the 
92nd of Desember 1916, against these two 
daughters as defendants, as Sunder Koer 
was dead when tke snit was brought, Dur. 
ing the pendeney of the suit, the eldest 
daughter, Mayan Godawari Koer, died, 
leaving three daughters Bari Nanha, Maijbli 
Nanha and Chhoti Nanba. They ware sub. 
stituted as defendants in plase of defendant 
No. |, Mayan Godawari Koer, by an order 
of the Court, dated the llth June 1917, 
They sre minors under the guardianship of 
their father Bhagwat. Saran Singh, husband 
of Mayan Godawari Koer, He is an exeontor 
under the Will (Exhibit V.1, dated the 3rd 
of July 1917) exesuted by her and was son. 
sequently substituted in her place as defend. 
ant by an order of the QOourt, dated the 
14th July 1917, Raja Babu, miner son of 
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Mayan: Murat Mati Koer;: has.also been 
made defendant ‘under ths guardianship of 
his father'Babu Har Kishun Prasad Sahi, 
husband of Mayan Murat Mati Koer. 

The fasts, as giving rise to the right of the 
plaintiffs and the sanse of astion for the 
suit and as set forth in the plaint, may be 
briefly stated as follows:— 

One Ohhotu Lal Agarwala was the pras 
prietor.of a village .salled Dewan Fatehpur, 
On the 20th November 1890, he mortgaged 
the ssid village for Rs. 6 000 by a registered 
mortgage. deed to one Baldeo Lal Nagphopha. 
On the 24th of February 1892, he sold the 
village to Raja Rameshwar Prasad . Narain 
of Maksudpur by a kabala (Exhibit 1) for 
Rs. 34,000, and put him in possession there. 
of. Out of this eonsideration money, a sum 
of Rs. 7,495 was kept by the vendor with 
the Raja, the vendee, for payment of the 
mortgage debt in full, prinsipal and interest, 
due to Baldeo Lal Nagphophe, as stipulated 
for in the kabala (Exhibit 1). The Raja, 
however, did' not pay this debt and the 
result was. that on the 22nd of July 1902 
Baldeo Lal Nagphopha instituted Suit No. 
186 of 1902 in the Court of the 2nd Subordi- 
nate Judge, Gaya, to enforse his mortgage. 
making Ohhotu Lal, the mortgagor, and the 
Raja, the vendee, defendants. (Vide the 
plaint Exhibit 9, page 43 of the paper- book.) 
During the pendensy of this mortgage suit, 
on the 2nd December 1902, the Raja died 
leaving his last Will, dated the 26th Novem- 
“ber 1902. By this Will (vide sopy at page 107 
of the paper. book) the entire estate was dis- 
posed of by giving a dife-estate to the widow, 
and an absolute estate to his two daughters on 
the death of the widow In the mortgage suit, 
after the death of the Raja, his widow Rani 
Sunder Koer and his brother Chandeshwar 
Prasad Narain Singh were substituted in 
his plase. On the 18th of February 19 75, 
the suit was desreed on eompromise for a 
sum of Rs. 23,000 9-0. On the 29th April 
1904, the Rani took out Letters of Administra- 
tion, with a sopy of the Will annexed 
(Exhibit T, at page 166).  ' 

The Raja held some tenures under the 
proprietor of 7 annas Tikari Rej, and the 
rents due from these tenures were assigned 
‘by the Tikari Rai to Kailash Singh and 
others and they sued the Raja for the assign- 
ed rents and got a desree. These deoree. 
‘holders substituted the Rani as an heiress 


ET 


and representative of the Raja and — 
the decree and brought Mahal  Hajauli 
appertaining to Maksudpur Raj estate to sale 
and purchased the same. By some arrange- 
ment between these purehasers on the one 
hand and the Rani on the other, a major 
portion of the deoretal amount was paid 
and the Rani took time to pay the balanos 
with a view to avoid the sale. 

‘In order to pay off this debt of Kailash 
Singh and others as wellas the amount due 
to Baldeo Lal Negphopha under the afore- 
said eompromise deeree, the Rani gave a 
zarpeshgt thica of some villages appertain- 
ing to Maksudpur Raj estate for 15 years 
from 1311 to 1325 Fasli per zarpeshgi 
bond, dated the 18th February 1903 (Ex. 
hibit 2, page 21), at an annual rental of 
Rs. 3,530 to plaintiff No. 1, as representing 
the joint family of kLimself and Gandouri 
Singh his brother, who were living jointly. . 
The amount of the zarpeshgt mentioned in 
the bond was Rs, 25,050. Out of this 
Ra, 1,500 was paid to Kailash Singh and 
others, and the sale of Mahal Rajauli was set 
usize; Rs. 16,000 was paid by the plaintiffs 
and Gandouri Singh to Baldeo Lal Nagphopha. 
per petition Exhibit 3, page 27, dated tha 
22nd of August 1903, and thus the som. 
promise was fully satisfied. Thus only 
Rs. 17,500, out of the sonsideration money 
of Rs, 25,000, was paid and the. balanse 
remained unpaid, The plaintiff and G'andouri 
Singh got possession of the  earpeshgi 
property. ; 

Subsequent to this, Chandeshwar Prasad. 
Singh, brother of the Raja, brought 8 
Title Sait No. 50 of 1903 in tha 3rd Court of 
the Subordinate Judge, Patna, against the 
Rani and her two aforesaid daughters aud 
olaimed an absolute right in the whole of the 
estate left by the Baja. 

On the 13th June 1905, the suit was deoreed, 
in favour of Ohandesh war Prasad Singh with 
respest to the entire a&nesstral estate of the 
Raja, while the Rani gota life estate in all 
the self. asquired properties of her husband 
with a reversion to her daughters and their 
heirs-at law in due aourse of suasessicn, 
This desree was eonfirmed by the High Court 
of Caloutta and subsequently there was an 
appeal to His Majesty in Counoil. Daring 
the pendeney of the uppeal in the Privy 
Counail, the parties same to terms and the 
sompromise (Exhibit 10) was effeoted by. 
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whish the decision of the primary Court was 
made final and an ekrarnama was exesuted 
on the 17th of Fabruary 1909 under which 
the liability to pay the zargeshgt debts due 
to the plaintiffs and other thicadars and the 
money due to Baldeo Lal Nagphophea was 
east upon the Rani and her two daughters, 
who agreed to pay the same. The Court of 
Wards in the meantime assumed manage: 
ment of the estates of both the Rani and 
Ohandeshwar Prasad Singh, and the plain- 
tiffs alleged that on the 24th January 1908, 
the manager, Court of Wards, dispossessed 
the plaintiffs from the sarpeshgi villages. 

On the 20th January 1911, the plaintiffs 
and Gandour Singh instituted Suit No, 2 of 
1911 in the Court of the Subordinate Judge, 
Gaya, for the resovery of zairpeshg? monsy 
amounting to Rs. 17,500, plus Rs, 437 8 0, 
paid as nasar uudsr the zarpeshgi desd and 
Rs. 4,839 3 0 on aasount of interest, making 
a total of Rs. 22,776-11.C, 

Qa the lCth of May 1911, the suit was 
dsoreed on compromise against the Rani 
for Hs, 14,725, The Rani died in March 
1912, On the 19th August 1912, the plaint- 
ifs substituted tha daughters in plaae of 
the Rani and executed their deorea against 
them, whish was registered as Money Exesu- 
tion Oase No. 263 of 1912 (Exhibit O, page 
154) in the Court of tho Sesond Subordinate 
Judge, Gaya. The daughters objected to 
the execution on the 20th September 1912 
and their objestions were registered as Mis- 
sellaneous Oases Nos. 15 and 26 of 1913, 
Their objsstions prevailed both in the first 
Court, on the 15th of Marsh 1913, as well 
asin the High Gourt of Caleutta, on the 
20d August 1915, vide the judgment of the 
first Court (Exhibit S-10) and of the High 
Court (Exhibit S13, pages 122-123, 
Ashutosh and Newbould, JJ). It was held 
that the daughters Mayan Godawari Koer 
and Mayan Murat Mati Koer were not bound 
by the desree, dated the 10th May 1911, 
passed in favour of the plaintiffs and 
Gandour Singh, ; 

The plaintiffs base their oause of astion 
prastisally upon the aforesaid decision in 
the Misesllansous Oases Nos. 15 and 26 of 
1913. Their ease is that the sarpeshgt 
money, for which the deeree dated the 10th 
May 1911 was obtained, went to satisfy the 
mortgage deeres of Baldeo Lal Nagphopha 
and this wasa eharge upon village Dewan 


20 


Fatehpur appertaining to the estate of the 
dessased Raje and that the village is now 
in the oesupation and enjoyment of the 
defendants; that by the aforssaid ekrarnama, 
dated the 17th February 1909, the defend- 
ants were liable to pay the deeree of 
Baldco Lal Nagphopha and the sarpeshgi 
money of the plaintiffs; that the defendants 
are now in possession of the assets of the 
Rani and also they are liable to pay the 
plaintiffs’ dues as Hindu daughters and 
heire of the late Raja, as by the plaint- 
iffa! money the estate of the deceased Raja 
was benefited ; and that Rani Sunder Koer 
exosutad a deed of srrrender (Exhibit 4), 
dated the 20th November 1910, in favour of 
her two daughters and by. the terms of that 
dead, the defendanta are liable, the deed being 
the basis of their title. 

The plaintiffs seek a deslaration and pray 
for resovery of the amoant due under the 
eompromise desree with subsequent interest, 
in all Rs. 19,584.4.0, from the defendants, 
or the male of the property hypothesated in 
the mortgage-deed by virtue of the original 
contrao5 embodied in the zarpeshg: deed: It 
is atated in the plaint that the original 
sontract in the sarpeshgt deed is saved from 
limitation on aecount of the asknowledgment 
by the Rani in the shape of compromise in 
the suit as well as on aseount of the fast 
thatthe plaintiffs were prosesuting in good 
faith the execution proseedings in whieh 
the objestions by tha defendants were filed 
and subsequently allowed. 

The defendants have adopted the written 
gtatement filed by defendant Mayan Godawar 
Koer while she was alive. The written 
statement is prolix aud sontains superfluous 
and irrelevant matter; a great portion of it 
is an attaek upon the iategrity of Gandour 
Singh, brother of plaintiff No. 1, to whom 
the Raja in the Will referred as a trustworthy 
man and who he dirceted should manage 
the affairs of the estate on his behalf during 
the possession of the estate by the widow and 
his daughters. They assert that upon the 
death of the Rani, on the 27th Mareh 1912, 
the daughters eame to possess the property 
by virtue of the Will exesuted by the Raja 
and -neither the defendants nor the properties 
in their hands are liable for the elaim of the 
plaintiffs and that the deeision in Miseollane. 
ous Cases Noa, L5and 26 of 1913 operates 
as res judicata and that the present snit ig 
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barred by sestion 47 of the Code of Civil 
Proeedure. They deny that they succeeded 
to the estate by the rule of inheritanee. They 
also impugn the necessity for raising the 
money under the zarpeshg: deed of the plaint- 
iff, inasmash as the Bani had more than 
suifisient money of the estate in her hands, 
They also state that the plaintiff's zarpeshgi 
is ineffective and inoperative as against 
the defendants, inasmueh as the Rani did 
not obtain permission of the Court whioh 
granted Letters of Administration, to make 
any sush alienation They deny the plaint- 
ift’s rigbt to bring the suit after he obtained 
the simple money deoree on sompromise 
against the Rani, stating that the original 
eontrast under the sarreshgi deed was ex- 
tinguished by virtue of the money deorte, 
They further state that the debt in question 
does not find place in the ekrarnama men- 
tioned in the plaint and that the defendants 
did not undertake to pay off any suob dues. 
They plead limitation, want of eause cf 
sotion, and say that the suit is not maintain- 
able. On behalf of Mayan Murat Kcer it is 
further contended that ber title is not based 
upon the deed of eusrender, but it merely 
accelerated her possession es the Rani with- 
drew her possession, 

_ Upon the pleadings the following issues 
were raised in the Trial Court :— 

N 1, ` Is the suit maintainable?” 
= 2. Have the plaintiffs got any eause 
of neticn for the suit?” 

d) 3. 1s the suit barred by res judicata?” 

4, Does section 47, Oivil Procedure 
Code, bar the suit P" 
" “5, Are tbe defendants liable for the 
plaintiffs’ slaim?” 

“6. Is the plaintiffs’ claim saved from 
the bar of limitation?" 

“7, Are the plaintiffs entitled to ignore 

the deeree dated lOih May itl: and fall 
baok upon the carpeshgiP If o, was it exeont 
ed for legal nesessityP Is it valid, legal 
and binding on the defendants?” 
"8, Was defendant No, 1 a consenting 
party to the deed of surrender, dated 2th 
November 1910, exesuted by the Bani? Is 
the deed of surrender invalid and illegal?" 

"9, To what relief, if any, are the 
plaintiffs entitled?” 

. The learned Sobordinate Judge took up 
Issue Nc.? first. He held that the mortgage 
desree, (Exbibit 9), dated the 18th February 


i- 


1£03, obtained by eompromise sgainst the 
Rani oreated a valid ebarge upon the mort- 
gaged property, |ewan Fatebpur. This 
village was purshased by the Raja subject to 
the mortgage lien of Baldeo Lal Nagphophs, 
with an undertaking to pay it off and to 
dissharge it. He failed to do eo and the euit 
was brought against him. He died and the 
widow and his brother Chandeswar Prasad 
Narain Singh were made parties. The decree 
was obtained against the Rani alone prior to 
the Probate havivg been obtained. Chandeswar 
Prasad Narain Singh in the meantime dis- 
puted the right of Raja Rameshwar Prasad 
Narain Singh to dispose of the properties. 
by the Will. The mortgagee Baldeo Lal 
Nagphopha was a stranger to the family; be 
ignored the dispute and resognised tho 
suseession of the Rani to the estate and ob. 
tained a deeree against her on sompromise. 
The mortgaged property, village Dewan 
Fatehpur, was the self-asquired property of 
the Raja and with respeot to it by the ultimate 
compromise between Ohandeshwar Prasad 
Narain Singh and the widow in the year 
1904, the Will remained operative and 
consequently the right of the Rani and the 
daughters with respeot to it was unaffected. 
In this view I agree with the Court below 
and also in the view that tbe dispute between 
the parties as to whether the widow sueseed. 
ed to the Raja under the Will or as a Hindu 
widow, does not affect this question. I also 
agree with the view of the Subordinate 
Judge that the eonsideration money did pasa 
under the garpeskgi deed, dated the 18th 
February 1903, exeeuted by the Rani in 
favour cf the plaintiffs, and that ont of this 
consideration money Rs. 1,500 was paid to 
Kailash Singh and others for avoiding the 
sale of Mahal Rajauli and Hs. 16,00 was 
paid towards the satisfastion of the mortgage 
deeree (Exhibit 9) of Baldeo Lal Nagphophs, 
and that the plaintiffs got possession of the 
property on the basia of the earpeshg: deed 
but that they were dispossessed by the Court 
of Wards in the year 1909. The learned 
Subordinate Judge further held that there was 
no money in the treasury and that the Rani 
was hard up financially and that she sould 
not pay off the delta of Kailash Singh and 
Baldeo Lal Nagphopha withont taking the 
loan. These findings are not disputed in 
this appeal by any of the parties. The 
learned Subordinate Judge also dismissed 
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the allegations made by the defendants against 
Gandour Singh, brother of the plaintiffs, of 
fraud and misappropriation. They are irrele- 
vant for the purposes of this sase and need not 
be referred to, 
The erueial point in the ease, which was 
vehemently argued on both sides, is whether 
the personal decree obtained on compromise 
against the Rani by the plaintiffs, after their 
dispossession from the mortgaged property, 
onthe lOthof May 1911 barred the present 
action to enforee the mortgage under the 
terms of the deed (Exhibit 2), dated the 18th 
February 1908, by sale of the mortgagad 
property. The learned Subordinate Judge 
held in the affirmative. His arguments are 
that the Suit No. 2 of 1911 wasa personal 
astion against the Raniupon the eovenant 
contained in the mortgage-deed for resovery 
of damages in sase of dispossession; vide 
plaint (Exhibit 7). The principal ground 
for the desision of the learned Subordinate 
Judge is that the astion based upon the 
covenant in the mortgage-bond (Exhibit 2) 
for damages on ascount of their dispossession 
was & personal one against the Rani, and that 
the plaintiffs relinquished their right, if any, 
to enforse the mortgage. 
Subordinate Judge: “the sarpeshg? sontrast 
in Exhibit 2 merged in the desree, There 
was & transfer from the dominion of sontrast 
to the dominion of judgment. The plaintiffs 
eannot fall bask upon the original sontraot 
now, The desres (Exhibit 10) stands good 
and unshallenged. It is not sought to be set 
aside. This cannot be done, as the sonsequense 
would be quite against the plaintiffs’ interest 
and a serious anomaly will arise, for six suits 
insluding the suit of which Exhibit 10 is the 
deeree were settled by one eompromise." In 
this view the learned Subordinate Judge 
appears to mə to be wrong. The suit for 
damages brought by the plaintiffs on assount 
of their dispossession from the mortgaged 
properties by the Court of Wards wasa 
personal one based upon a distinet aovenant in 
the mortgage-bond to the effeot that if the 
whole or any portion of the lease-hold 
properties goes ont of possession of the lessse 
mortgagee, and he be liable for any damages or 
sompensation, then the exeantant,the landlord, 
and the Raj shall be liable for the same as well 
as for payment of the prinsipal amounts, zar- 
peshgi, damages and sompenastion. The Rani 
yas the executant of the bond and was, there- 


Says the learned - 


fore, personally liable under this clause. Saag- 
tion 68 of the Transfer of Property Act also 
confers sush a right upon the mortgagee in 
possession of the property when the mort. 
gagor fails to deliver the same to him or 
to seeure the possession thereof without 
disturbanss by the mortgagor or any 
other persou: vide Pargan Pandey v. Mahatam 
Mahio (1), The right of the mortgagea 
to obtain a personal deasree against the 
mortgagor, conferred by the express aovenant 
in the bond and resognised by the Statute, is 
distinet from the right to enforee his elaim 
under the mortgage by the sale of the mort- 
gaged properties, This is also slear from the 
fact that unless there is an express eovenant 
in fhe bond hypotheeating and sharging the 
property with the mortgage-debt and giving 
a right to the mortgagee to enforce his elaim 
by sale of the property, the mortgagee in 
possession is not entitled to bring a mortgage 
suit for the sale of the property under Order 
XXXIV of the Cole of Civil Prosedure. In 
the present ease there is a distinet elausme in 
the bond elearly stipulating that the lease» 
bold properties wera mortgaged and 
bypothesated as security for the prinsipal 
money and interest on the sum advanced 
at the rate mentioned in the bond to 
the data of realisation. The mortgagee first 
tried to enforse the former soyenant in the 
bond giving him a right to a personal 
desree against the mortgagor. That desree 
after the death of the Rani has failed and 
the exeoution of the desree was disallowed 
upon the objestion of the defendants, in 
Miseellaneous Cases Nos. 15 and 26 of 1913 
per judgments of the 26th August 1915 of 
the first Court (Exhibit S-10) and of the High 
Court (Exhibit S-11). That deeree has been 
held by the High Court of Calcutta to be in- 
eapable of exesution and enforsement. It 
is now waste paper to the plaintiffs, Kadma 
Fasin v. Muhammed Ali (2), Ibrahim 
Goolam Husenbux v. Nihalchand Waghmal 
(3). The plaintiffs are, therefore, now try- 
ing to enforee the latter elause in the bond 
pledging the mortgaged property as sesurity 
for the zarpeshgí money and. interest. I¢ 
is now settled that sueh an aetion is per. 


(1) 6 €, L. J. 148, 
(2) 60 Ind. Cas, 184; 41 A. 899; 17 A. L. J. 


S81. 
(8) 55 Ind. Cas, 636; 44 B. 366; 22 Bom, L,R, 
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mistible provided there is a  distinot 
hypotheaation alausa in the bond; there is 
admittedly sush a elause in the bond; vide 
Gobinda Ohandra Pal v. Kailash Chandra Pol 
(4). Order XXXIV, rule 14 of the Code 
of Civil Procedure, has distinetly provided 
for sugh a eontingeney. It runs as follows:— 
"Where a mortgagee has obtained a decree 
for the payment of money in satisfaction 
of a elaim arising under the mortgage, he 
aball not be entitled to bring the mortgaged 
property to sale otherwise than by institüt- 
ing asuit for sale in enforesment of the 
mortgage, and ke may institute such sutt 
notwithstanding anything contained in Order 
II, rule 2," In fase of this olear provision, 
the attempt to bar the present suit of tbe 
plaintiffs by reason of Order Il, rule 2, 
appears to me fo be vain end futile. That 
rule requires that "the plaintiff aball include 
the whole of the claim which he is entitled 
to make in respect of the aanze of action.” 
This is with a view to prevent the plaintiff 
from bringing his setion piecemeal. Order 
XXXIV, rule l4, is un exception to that 
rule, It is needless to eonsider all the 
authorities cited at tho Barin face of the 
elear statutory provision. The plaiatiff has 
two remedies: (1) to pursue the mortgagor 
personally upon a personal eovenant in the 
bond and (2) to enforee the mortgage by 
selling the property for the satisfaction of 


hig debt. He ean have resourse to the one: 
or the other at his option, All that is 


required is that he cannot sell the mort- 
gaged properties without instituting a suit 
for sale in enforeément of the mortgage. 
This the plaintiff have now done and they 
are entitled to sell the mortgaged properties 
in satisfaotion of their mortgage debt inspite 
of their having obtained a personal deoree 
against the exesutant of the bond, the late 
Rani; vide Indar Pal Singh v. Mewa Lal (5), 
Kangaya’ Gurukal y, Kelimuthu Annavi (6), 
Marturu Subbamma v, Gadde Narayya (7) 
and Jatar Husain v, Ranjit Singh (8). 


(4) 41 Ind, Cas. 78; 45 C. 580. 
(b) 28 Ind. Cas, 479; 86 A. 
4 


374, 

(6) 27 M. 526 (F. B.). 

(7) 48 Ind. Cas. 4; 4l M. 269, 88 M. LJ. 628; 
22 M, L. T. 429; 6L. W. 788; (1917) M. W. N. 

(8) 31 A. 4; A.W. N. (1808) 167; 9 Ind. Dec. 
N (x. 8) 418. 
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There ean also be no doubt that the 
mortgage exesuted by the Rani was for 
valid eonsideration and in order to satisfy 
the mortgage of  Baldeo Lal Nagphopha 
upon Dewan Fatehpur. This is the village 
which, both under the Wil and the sub- 
sequent High Court desree between Chandesh- 
war Prasad Narain Singh, slaimant of 
the estate, and the Raniand the daughters, 
has fallen into the share cf the latter. If 
the mortgage of Baldeo Lal Nagphopha, 
whish the Raja was bound to satisfy under 
the sale-deed dated the 24th February 1892 
(Exbibit 1), had not been paid off, the pro- 
perty would have been lost and neither the 
Rani nor the defendanta would have got if, . 
Therefore, the defendants were benefited by 
the loan of the plaintiffs whereby the said 
mertgoge on Dewan Fatehpur was disoharg- 
ed. The eonsideration of the mortgage-bond 
was, therefore, valid and proper and the 
Rani was sompetent, she holding the pro. 
perty as life-tenant, whether under the Will 
or under the sompromise between the olaim- 
ant Chandeshwar Prasad Narain Singh and 
hereelf and the daughters, or as a Hindu 
widow, to exsente the mortgage-bond in suit, 
The properties mortgaged in the bond of 
the plaintiffs were validly aharged with the 
debt of the plaintiffs; nor do I see, as the 
learned Subordinate Judge thinks, that any 
somplieation arises, beeause Exhibit 10 
purports to eompromise six suits pending af 
that time. That desrea, as I have held 
above, sontains distinet terms so far as 
the claim of the plaintiffs for: personal 
dameges based upon the mortgage bond is 
eonesrned, 

Another objestion has been levelled against 
the present suit, The learned Subordinate 
Judge cays, "only two of ths zarpeshgs pro- 
perties, the share of Dharhar end Ranipur, 
fell to the share of the Rani and her 
daughters, while the other three zarpeshgt 
properties wero given to Ohandesbwar Prasad 
Narain Singh in the compromise between 
the Rani and the defendants on the one 
hand and Ohandeshwar Prasad Narain Singh 
on the other and this is admitted by the 
learned Vakil for the plaintiffs; san the 
plaintiffs follow the zarpeshgt properties iu 
the hands of Obandeshwar Prasad Narain 
Singh who is not a party to tbe sage P " 
` In paragraph 11 of the plaint the plaintiffs 
give the reason for omitting some of the 
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mortgaged properties and the shares in the 
mortgaged villages that have sinse the exe. 
eution of the mortgage gone to the possession 
of the Raja by the desree of the Subordi- 
nate Judge dated the 13th June 1905, whieh 
was upheld by the High Court on appeal 
on the 2nd Marsh 1906, After reeiting the 
litigation resultiag in the aforesaid deerees, 
paragraph il seys: "that under the said 
. desree 12 annas of Mouza Dhurihar and 7 
annas prohata of Mouzah Ranipur of whieh 
the kham is 9 ánnas 4 dams and the whole of 
Kutlupur was adjudged to be the property 
of Babu  Chandeshwar Prasad Narayan 
Singh, while 4 annas of Mauza Dhurihar 


and 4 annaa of Mouza Ranipur of whieh the- 


kham is 6 annas 8 pies and the whole 
share of Eknar Paehhara was adjudged to 
be the property of Rani Sander Koer as 
heir to her husband,” 

Chandeshwar Prasad Narayan Singh, who 
had elaimed the Makeudpur estate after the 
death of the late Raja Rameshwar Prasad 
Narayan Singh, was not a party to the mort- 
gage, nor did he sueseed to the self. 
asquired properties of the Raja inaluding 
Mauza Dawan Fatehpur, to save which the 
mortgage was exesutel by the Rani, Ha is 
not, therefore, bound by the mortgage in 
question. The property that has besa 
awarded to him by the desree of the High 
Ocurt san no longer be liable for the mort- 
gage-dabt. The Rani asserted hor rights tà 
sueseed to tlie entire estate under tas Will 
ot the Raja, and she wasin possession of 
the property when the plaintiffs advanaad tha 
money and took the mortgage of the pro 
perties in question. The plaintiffs’ right 
uuder the mortgage with respest to sush of 
the mortgaged properties as hava been 
allotted tō Chandediiwar Prasad Narayan 
Singh has basn lost to them by reason of 
the desrees over whish they had no eontrol 
and; therefore, their right under the mort- 
gage has now been transferred to sush of 
the mortgaged properties as have fallen to 
the share of the Rani aud the daughters 
under the Court's desrees. The plaintiffs 
aro, therefore, entitled to: onforse their rights 
under the mortgage from such of the 
properties as were in possession of the Rani 
and are now in posseasion of the daughters 
who were benefited by the loan; as alraady 
shown above, it having satisfied the mort. 
gage on Dewan Fatehpur, a self:aequired 


property whieh has fallen to the share of 
the defendants. No question of splitting up 
of the mortgage arises nor of transferriug 
the entire eneumbranee upon some of 
the propartics: vide sheo Tahal Oiha vw. 
Sheodan Rai (9). It was argued that the 
plaintiffs are not entitled to sharge the 
portions of the mortgaged properties with 
the liability of the mortgage‘ whieh was 
upon the entire mortgaged property. In the 
eireumstanees of this ease there ia no sub- 
stanse in this sontention; the plaintiffs did 
not do so of their own aseord, but their 
lien over the mortgaged properties has 
beeome unenforesable on aesount of the 
Oourt’s desrees. Issue No. 7 must, there- 
fore, be desided in favour of the plaintiffs, 
I differ from tha view taken by the Court 
below and set aside its decision upon this 
issue, 

No objestion as to the admissibility of 
the mortgage bond on assount of its not 
having been filed before the Court of Wards 
under seation 1GA-l and LOB.1 of Aot IX of 
1873 B. O. (Couct of Wards Ast) has been 
pressed befora ua aud the findiag of the Ooart 
below has, therefore, been aseepted, The dosu- 
ment was, therefore, admissible in evidenee. 
The desi of surrender, dated the 20th 
November 1910, sxeented by the Rani in 
favour of the defendants need not also be 
referred to, for itis, as heid by the Oourt 
bslow, immaterial for the parposes of thia 
ease, the Rani having died and the proper- 
tiga baing 1n pusyaasiua of tae dofandaata, 

The finding of the Voart below on Issue 
No. s thatthe deed of surrendar was valid 
and genuine has not been ohallenged in 
this Court. 

Tha learne] Ovurt balow is weong in 
holding that seation 47 of the Coda of Uivil 
Prosedure bars the present suit, or that the 


suit was barred by res: judicata, and in 
desiding {ssues Nos 3 and + against the 
plaintiffs. No valid reason bas been given 


for this view by the learned Subordinate 
Judge, nor has any attempt been made to 
sapport it in this Court. 

It has already been shown that the lower 
Court's view that Order II, rules 1 and 2 
of the Code of Oivil Prosedure, aíffests the 


(9) 28 A. 104 BA. L, 3.630 A, W,N, (1905) 
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Buit is erroneous, Order XXXIV, rule 14, is 
a complete answer to this, 


The plaintiffs’ suit to enforea the mortgage 
is nof barred by limitation, inasmueh as it 
is within 12 years from the 4th of January 
1908, when they were dispossessed by the 
manager of the Oourt of Wards in sharge of 
the estate of Ohandeshawar Prasad Narayan 
Singh and of the widow of the late Raja. 
So long as the plaintiffs were in possession 
of the properties, they were reseiving the 
ineome of the properties in lieu of interest 
on the mortgage-debt and sonsequently they 
sould not bring a suit to enforse the mortgage, 
It is only after they were dispossessed and 
their right to appropriate the usufruet of the 
property in lieu of interest and debi was 
denied, that their right to sue aeerned under 
Beetion 68 (c) of the Transfer of Property 
Ast: tide the unreported ease of Jainandan 
Prashad v. Babu Batinath Saran (10), First 
Appeal No. 18 of 1918, and the authorities 
quoted thereunder. f, therefore, disagree also 
with tha view taken by the learnsd Sab 
ordinate Judga as to Issues Nos, 1, 2, 6 
and 9, 

I, therefore, deside all the issues in the 
ease in favour of the plaintiffs and reverse 
the deeree of the Court below anl dares 
the plaintiff.’ suit, with sosta throughout, 
Let a mortgage desree be prepared for a 
sum of Rs, 19,584.40 prinsipal, with 
interest at the rate spesifiad in the band 
from the data of dispossession alleged in 
the plaint up to tha dats of geasa, which 
will be six months from this date, and 
thereafter the interest will run at the rate 
of six per sent. till realisation. In defanlt of 
payment on the date of graos of the prinaipal 
sum and interest, the properties mentioned in 
the plaint will be sold, 

ADAMI, J,—] agroe, ` 

Appeal decreed, 


(10) 63 Ind, Cas. 297; 2 P, L. T, 229. 
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SIND JUDICIAL COMMISSIONERS 
COURT. 

MiüsQELLANEOUS Orvit ApPRAL No. 3 ox 1916, 
November 11, 1916. 
Present:—Mr. Faweett, J. O., and 
Mr. Raymond, A, J. O. 
CHOITHRAM KALIANDAS-—APPELLANT 


versus 


LALBUX AND OTHERS— RESPONDENTS. 

Beecution of decree, application for—Second applica- 
tion in amendment of first--Applications, disposal of, 
on different dates - Appeal — Limitation, commence- 
ment of—Dekkhan Agriculturists' Relief Act (XVII of 
1879), ss. 22, 74—Ctvil Procedure Code (Act V of 
1908), se 47, 50-——Devolution of estate of agriculturist, 
effect of—Order refusing to appoint Collector, nature 
of-—Legal representative of deceased agricuiturist, 
liability of, extent of. 


Plaintiff applied to execute his decree by the 
attachment and sale of certain immoveable prop. 
erty, crops on the land, and certain moveables. A 
few days before the disposal of this application, 
he withdrew the application for the attachment of 
crops and moveables and applied that the Collector 
be moved ander section 22 of the Dekkhan 
Agrioulturists’ Relief Act to taka possession of the 
immoveable property, and that the crops on the land 
be attached and sold. On the 2156 Ootober 1915 the 
Court disallowed the application for the attachment 
of the immoveable property, and on the 2-th 
November .9!5, it refused to accede to the request 
for the appointment of the Collector, but allowed 
the application for the attachment of the crops 
On the 4th February 1916 the plaintiff preferred 
an appesi, but it was objected that as regards the 
dismissal of the application forthe attachment of 
the immoveable property- the appeal was time. 
barred: 

Held, that the appeal was within time, as the 
second application by the plaintiff was an ancillary 
application made with the object of moving the 
Court to procesd in the matter of a snbstantive 
application already on the record, and was not a 
fresh application for the execution of the decree, 
and that the plaintiff was entitled to reckon the 
period for preferring his appeal from the 29th 
November 1915 when the execution application was 
finally disposed of. [ p. 811, col. 2; p. 314, col. 2.] 

The mere devolution of the estate of a deceased 
agriculturist, according to Muhammadan Law, to his 
heirs has not the effeot of overriding the direot 
prohibition contained in section 22 of the Dekkhan 
Agrioulturiste' Relief Act against the attachment or 
sale of immoveable property belonging to an agricul- 
turist in execution of a decree [p. 312, col. 1.] 

An order passed in execution proceedings refus- 
ing to appoint the Collector, under section 22 of 
the Dekkhan Agrioulturiata’ Relief Act, falls under 
section 47 of the Civil Procedure Code Code, and ia, 
therefore, appealable. (p. 818, col. 2; p. 814, col. 2.] 
k Under seotion 50 of the Civil Procedure Code, 
read with section 74 of the Dekkhan Agriculturists' 
Relief Act, the legal representative of a deceased . 
egtioulturiat is liable for his debts to the extent 
“of the property of the deceased which his ama to 
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his hands and has not been duly disposed of: con- 
sequently, ssobion 22 of the Dekkhan Amgriculturists' 
Relief Act is no bar toa Oourt from apoointing a 
Collector to manage the property inthe hands of 
such legal representative, [p 32’, col. 1] 

Crops rained by the legal representatives of a 
deceased agrioulturisó judgmeut-debtor on his land 
are not liable to attachment in execution of & 


decree against the deceased as his 
ool. 2; p. B16, col, 2.] property, [p. 318, 


Apneal froma judgmentofthe Firat 
Sub.Judge, Hyderabad. nia 


Mr, Hirduram Mewaram, for the Appel: 
lant. 


Mr, Gopaldas Jhamatmal, for the Respond- 


onis, 
JUDGMENT, 

Rayworp, A. J. O.—Oa the 17th Janu. 
ary 1911, tha plaintiff-appellant applied for 
exeeution of his desreg by the attashment 
and sale of (a) sertain immoveable property, 
(b) erops on land and (o) eertain moveables. 
The desrae was dated the 20th November 
1899 and before the present exesution appli- 
sation, five previous applisations for exesution 
had been made, all of whieh for some reason 
or other had proved futile, Various objes. 
tions to these s&pplieations were raised by 
the heirs of the deosased judgment debtor 
Jamal, and the lower Oourt disallowsd the 
applisation for the attashment of the im- 
moveable property, whereas the applisation 
for the attashment of the erops and 
moveables was withdrawn. This order 
was made on the 22nd Ostober 1915, 
A low days before the passing of this order 
the plaintiff applied that the Colleetor 
should be moved under sestion 22, Daklhan 
Agrioultarists’ Relief Aet, fo take possession 
of the immovable property and deal with it 
for the benefit of the desree-holder and that 
the erop raised ou the land may be attashed 
and sold. The lower Court refused to assade 
to the request for the appointment of the 
Oollestor under sestion 22 of the Dekkhan 
Agrisultarists’ Relief Act, but allowad the 
applieation for the attashment of tha erop 
The desree holder appeals to this Oourt an 
two grounds, (1) He sontends that the 
lower Court was ia error in disallowing the 
applieation for the attash ment of the imanya. 
able ap b aa (2) the lower Oourt was 

ong in refusing to exersise ita powers u 
renga Psi Fates Age ela dien ne 

eslining to appoint th J 
ragad aa pa Janaka, 9 Qollestor 
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Mr. Gopaldas for the judgment debtor bas | 
taken the preliminary objestion that the 
appeal with regard to the dismissal of the - 
applisation for the attash ment of immoveable 
property is time barred, He contends that 
though the appeal seeks to atrask the order 
of the 29th November 1915 yet, as a faet, 
the applisation for the attashment of im- 
moveable property was disallowed on the 22nd 
Ostober 1915, and the order of the 29th 
November 1915, referred to the question of 
the appointment of the Oollestor under 


 Beetion 22, Dekkhan Agrioulturista’ Relief Aet. 


Hones the appeal whish was filed on the 
Ath February 1916, so far aa it seeks to revise 
the order of the 22nd Ostober 1915, is time- 
barred. Mr, Hirdaram for the appellant 
argues that the order of the 22nd Ostober 
1915 was an interlosutory order against 
whish it was unnesessary to appeal, that the 
application for the appointment of tha Ool- ` 
lestor was an amendment of the applisation: 
for tho attashmant of immoveable property 
and that tha period of the limitation for the 
appeal ought to ba aomputed from the 29th 
November 1915, when the exesution applisa- 
tion was wholly disposad of, 


it is signifisant to remember that the ap- 
pliaation for the appointment of tha Collestor 
under agation 22, Dakkhan Agcrisulturists 
Ralief Aet, was made while the application 
for the attashment of property. was still 
pending and that the order of the 29th 
Novambar 1915, refusing to appoint the; Col. 
lestor, disposed of at the same time the ques- 
tion of attachment of the erops, whioh was 
allowed, Now, despite the fast that there 
has been a separate order yat the two appli 
entions whioh it disposed of, in my opinion, 
ought noi to be reskoned independently of 
the applisation for the attashment of the 
immoveable property, They were morely 
ansillary spplisations made with the objeet 
of moving the Oourt to proaeed in the matter 
of a substantive applisation already on the 
resord aud they were nob fresh applications 
for the exesation of the dasree. It was only 
another mathod of exasution that was sought 
whilat the main application was still panding. 
The exesution applisatiza was finally dige 
posed of on the 29th November 1215 and 


henee the appeal is in time. 


The first point taken by the appellant ig 
that the lower Gourt. was ia error iu dig. 
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allowing the applieation for the attashment 
of the immoveable property. It is common 
ground that the deseased Jamal, the judg- 
ment debtor, was an agrieulturiat and his heirs 
who have inherited his property are also 
agrieulturisis. It has also not been 
denied that some of the Survey numbers in 
respest of whieh execution is sought, became 
fallow were forfeited in the lifetime of Jamal 
and were re-granted to his heirs, It is oleat 
that the judgment-oreditor is not entitled to 
any relief in respeet of sueh of the lands as 
scased to be Jamal's property atthe time of 
his death, and as remarked in the judgment 
of the lower Court, thé judgment-sreditor 
very properly “sought no relicf against the 
re granted lands.” The question for decision, 
therefore, is whether the other Survey num- 
bers whish were Janial’s property at the t/me 
of his death and which were inherited by his 
heirs who are themselves agriouléarista, are at- 
tashable for Jamal’s debts. Now sestion 22 
of the Dekkkan Agriculturists’ Relief Aot ex- 
pressly provides that the immovaable property 
of an agrisulturist cannot ba atiashed or 
sold in exssution of any des:ee, unless ii 
has been spesifieally mortgaged for the ro. pay» 
ment cf tke debt to whioh that daeres relates. 
lti& not alleged that any part of Jamal's 
immoveable property was mortgaged by him 
to the jddgment-oreditor, but it is alleged that 
&esordirg to Muhammacan Law the heira cf 
the deseased ars under an obligation to 
disshargs bis debts ont of his estate before 
they distribute if amongst themselves, Mr. 
Hi:daram in support of hia sontention refers 
to Mollu's Muhamaadan Law, page 14, In my 
opinion, the lower Court has arrived at a 
eorreét conolusion in disallowing the appli- 
eation for tue actaghmenet of the immove- 
able property, as. the mere devolution cf 
thé estate cannot override the spssifie 
provisions of seeii.n 22 of the Dekkhan 
Agrisulturists’ Relief Ast, whieh prohibit 
the attaehment or sale of any immovesb!le 
property belonging to an agriculiurist in 
éxeention of a deeree, and it would be un. 
rea&obable to hold that inspite of this clear 
enactment, the immoveable property besame 
attachable on the death of Jamal and in 
the hande of his heus who are themselves 
agrivohorots, There san be no donbt that 
the cbjsot of seation 22 of the Dekhan Agri- 
eulturists’ Relief Ast was to secure to the 
agrisulturist the possession of hid immoveable 
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property, &s iè was essential for his support 
and thai of the members of hia family, and the 
protection whioh the law intends to give an 
agrioulturist and his family would be fruáí- 
rated if attashments of their immoveable 
property were allowable. 


The next point that arises for sonsidera. 
tion is whether the lower Court, was eorreot 
in rcfusing to exercise its power under seo- 
tion 22, Dekkhan Agrisulturists’ Relief Aot, 
of appointing tbe Collestor to take sharge of 
the property. Tho sesond paragraph of this 
section empowers a Oonrt, dither when pass- 
ing a deorea against an agrieulturist or in 
ihe eourso of any priessdings under a 
decree against an agrioulturist, to direst the 
Oollestor to tike possession, for any pericd 
not exeeeding seven years, of any such pro- 
perty of the judgment debtor to tho posses: 
sion of which he is entitled and whish, in hia 
opinion, is not required for his support and 
ihe supportof the members of his family 
dependent on him, and under seetion 29 of the 
same Aet the Collector has the power of 
managing the same for the benefit of the 
desree-holder by letting it on lease or other- 
wise. The lower Court in rejecting the 
prayer held that the Oollestor had astually 
been moved in the matter, but he found that 
the land was not at all productive and unless 
sold, there was no prospsct of paying off the 
debts from its profits, and that the deeree- 
holder refueed to take up the land on lease. 
Now on the 22nd September 1503 the Col. 
lestor had been appointed to manage the 
lands, but as he eould not find any lessee the 
lands were released. It wonld alzo appear 
that the deeree holder had at first agreed to 
take a lesee of the lands but subsequently 
declined to do so. It is quite olear that 
inability of the Oolleetor in 1908 to manage 
the lands profitably is no bar to his 
appointment 15 yearslater. Paragraph 2 of 
Beotion 22 lays down that an appplioation for 
the appointment of the Colleator may be made 
in the course of any proceedings under a 
deeree against an agrieulturist, The landa 
haverisen in value and the judgment-eredi- 
tor has expressed his desire to take themi 
on lease himself, Even if he should fail to 
do so, I think, some attempt should be made 
eithér to find another lessee or to devise 
some method of managing thé lard for tha 
benefit of the judgment-ereditor, We ars! 
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told that the  deeretal amount is about 
Ra, 10,000, and some effort should, therefore, 
be made to enable the desree- holder to realize 
at least some part of the deerstal amount. 
It is true the deeree is an'old one, but that 
fast ought not to deprive the deorse-dolder 
of any relief that he ean legitimately obtain ; 
besides I do not think the staleness of the 
desree is the fault of ths deeree-holder 
alone. Several applisations for sanction had 
been made from time to time; some of them, 
I am inelined to believe, sould not ba 
prosesated to a suceessful termination owing 
to the obatruetive tactios of the heirs of 
Jamal. Another ground on whish the lower 
Court deslined to asesde to tha appointment of 
the Collestor was the inapplieability of see- 
tion 22 of the Dekkhan Agrienlturists! Relief 
Aet, It held that this sestion empowers the 
appointment of the Oolleator to take sharge 
of the properties of the ;udgmeni-debtor. But 
as he was dead, the property immediately 
devolved on his heirs and sould no longer bo 
regarded as the property of the judgment. 
debtor, Thie, however, wonld be tantamount 
to entirely ignoring the provisions of sestion 
50, Civil Procedure Code, whieh provide that 
when 8 deeree is “sought to be exesuted 
against the legal representative of a judg- 
ment: debtor, he shall be liable to the extent 
of the property of the deeeased which has 
some to his hands and bas not been duly 
disposed of, Now by sestion 74 of the 
Dekkhan Agrisulturists! Relief Ast, the Code 
of the Civil Prosedure applies in all suits and 
proseedings before Sub-Judges under this 
Ast exespt in so far as it ia inaonsistent 
with the Aob. Is5ee no ineonaisteney be- 
tween ssstion 22 of the Dekkhan Agriealtu. 
rists’ Relief Act and seetion 50 of the Civil 
Prosedure (ode, and 1, therefore, do not 
think that sestion 22 debara the Court from 
the appointment of the Collestor to manage 
the property owing to the death of the 
judgment.debtor,. It would be only one of 
the modes of exeeution to whieh the judgment- 
debtor is entitled to resort under seetion 
51, Oivil Prosedure Code, I would reverse 
the order of the lower Court refusing to 
move the Colleetor under sestion 22 of the 
Dekkhan Agrieulturists’ Relief Aet to manage 
the property on behalf of the deeree-holde:. 
It was next argued that the lower Court 
had no jurisdielion to entertain the àppli- 
eation for exesulion and that nó appeal 
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lay under sestion 22 of the Dekkhan Agri- 
eulturists! Relief Ast. The sesond sontention 
ia easily disposed of. The ease is one 
under sestion 47, of the Civil Prosedure Code, 
so that an appeal lies. I don’t think there 
ia much subatanee in the sontention with 
regard to jurisdistion, There was no First 
Olass Sub Judge at Hyderabad when the 
desres was passed in the suit out of which 
these exesution proeeedings arose. [tis not 
likely that the exesution applieation would 
have been made tothe Court if the decree 
itself had nət been tranafarred to that 
Court, and besides the lower Oourt has 
found that no objestion had ever been 
raised as regards jurisdietion to the prior 
applisations though Lalbux, one of the 
heirs of Jamal Khan, appeared in Oourt 
af the time when an applisation was 
made for the attashment of the erops and 
moveable property. In the absenes of any 
evidence tothe sontrary, I think we must 
assume that everything was done lagally 
and thai the desree itself had been frans- 
ferred to the First Olass Sub Judges Court, 

Mr,  Gopaldas eontended that the 
lower Oourt was in error in allowing the 
attachment of the srops. The applisation 
for execution was that the new erop now 
raised on the land may be attashed and 
sold. Now under  seetion 22 of the 
Dekkhan Agrioulturists’ Relief Aot stand. 
ing crops are deemed to be moveable pro. 
perty and sonsequently are not exempted 
from being taken in exeeution of a doeoree. 
If, therefore, the deorea was sought 
to be exeented in Jamal’s lifetime, 
thongh the immoveable property may have 
been protested from attachment, any stand. 
ing erop would have been attashable and 
saleable. But the present applisation is 
for attashment of the new crop raised on 
the land, and this erop cannot be treated as 
the property of the jadgment debtor and 
hense is not liable to attashment or salo in 
the hand of the heirs under sestion 50 of the 
Oivil Prosedure Code. The judgment.debtor 
eannot be held to have contributed in any way 
to the existenee of the srops whish are now 
sought to ba attashez; on the contrary, they 
are the result of the labuns and expense of the 
persons at present in possession and hunag 
are not liable to attachment as tha property 
of the judgment-debtor whieh have some into 
the hands of his legal repreaentative: Kidar 
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Nath v. Ganesha Mal (1). lam, therofore, of 
opinion that the lower Court was in error in 
allowing the attashment of the srops. 

Mr. Gopaldas also sontended that the ap- 
plication for the attashment of the arops was 
time barred. His argument is that this 
application as well as the one for tke 
appointment of the Collestor were fresh 
applications independent of the applisation 
for the attachment of the immoveable pro. 
perty and having been made more than 12 
years after the passing of the deeres, are bar- 
red under seation 48 of the Civil Procasdure 
Qode. In my opinion both these applisationg 
were merely insidental applientions to sarry 
on proseedings that had already aommencsad; 
Jit Mal v. Jwala Prasad (9), The applies- 
tion for the attashment of the  arops 
equally with the applisation for the 
appointment of tha Collestor sould hard- 
ly be deemed substantive applisations, but 
were merely ancillary fo the spplisation 
already on the file: Ibrahim Alt v, Mohsin Ali 
(3), Rura Singh v, Ohhallu (4). 

The application, therefore, was quite in 
time, I agree with the order as to eosta made 
by the Judisial Commissioner. 

FawogrT, J. O.—I soneur thatthe whole 
excsution applisation was not disposed 
of until the 29th November 1915, and 
that the appeal, so far as it attacks the 
order of 22nd Ostober 1915, is in time. But 
the view taken by the Sub-Judge in that 
order, disallowing the applisation for 
attaehment of immoveable property, is slear- 
ly eorreot. The devolution of the property 
from the deeeased judgment-debtor to his 
heirs eannot afiest this direst prohibition 
against susah attashment eontained in seation 
92 of the Dekkhan Agrioulturists’ Relief Aat. 
The property still remains the immovesble 
property belonging toan agrisulturist, for 
the heirs are also agrisulturists, as atated by 
the Sub Judge in his ordar, 

It remains to eonsider the appeal so far 
as it sseka the reversal of the Sub.Judge!s 
refusal to not under the seacnd paragraph of 
this seation 22, and the eross-objeations of the 
respondents, ‘These urge that (1) the Sab 


(1) 88 Ind. Cas. 741; 84 P. W. R. 1910. 


(N. 8.) 808. 
eu T 422; A, W. N. (1898) 187; 8 Ind, Deo, 
N, 8, 9 # 
t (4) 10 Ind, Cas, 840; 88 A, 507; 8 A: L, J, 829, 
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Judge's Ooart had no jurisdistion and (2) 
the appliaation for execution was time- 
barred, Tha latter point is dependent on the 
first, for if the Sub-Judge had jurisdistion, 
the apolisation was in tims, On the point 
of jurisdistion 1 am clearly of opinion that 
the Sub.Judge same to a right sonelusion. 
Iconsur in his reasons for holding that the 
desres itself was transferred to his Court. 
The desres was passed by the Distriet Court 
at a time when there was no First Olass Sab- 
Judge, and there is a strong presumption 
that all Firat Olass Sub-Judges! business was 
subsequently transferred to the Sub-Judge, 
in whish oase the latter would have the sams 
powers as the Court whish passed the desree; 
cf. ssation 150, Civil Proeedure Code. In 
any ease this is an objestion whish should, 
in my opinion, be ignored by this Court 
under gestion 99, Civil Prosedure Code, 

Mr. Gopaldas for respondents raises, 
however, two further preliminary objsetions, 
First he says that no apoesal lies from an 
order under sestion 22 Dekkhan Agriculturists! 
Relief Ast, Bat in the present arap the 
order is sought in exesution of a dacras, and 
the ease eleavly falls under seation 47, Civil 
Peosedure Code, so that an appeal lies. 
Next itis sontended that the applisation in 
regard to sestion 22, Dekkhan Agrieulturiats’ 
Relief Act, is time-barred under sestion 48, 
Civil Prosedure Code, more than 12 years 
after the date of the desree. The answer to 
this is that this latter applieation is not a 
fresh applisation within the meaning of 
gestion 48, but anansillary applieation in 
continuation of the main one whieh was made 
when it besame elear that the application 
for attashment of the immoveable property 
was not likely to sueseed. Mr, Hirdaram 
further sontended that the ease was eovered 
by sub seetion 2 (a) of section 48, as there 
had been fraud or fores of the kind there 
spesified; but ib is unnesessary to go into 
this question, whish would probably entail 
the taking of evidense. 

It was also objested that the legal 
representatives had not been properly pro- 
eseded against, as the application to exesute 
the deeree should have been made to the 
Court whieh passed the desree, section 50, 
Civil Prosedure Code. Bat for reasons 
already giveo, this objestion is met by 
sestioa 150, Vivil Pcosadace Oude; and there 
also ggems to hava basa waiver, as held by 
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the Snb.Jadge. ‘This sgain isn teshn/sal 
objestion, whioh falls under seation 99, Civil 
Procedure Vode. 

I now some, thorefore, to the appeal on 
its merits. It is argued that section 22 
of the Dekkhan Agrieulturists! Relief Ast 
sannot now operate, besause the land, having 
besome the property of the heirs, has ceased 
to be the “property of the judgment-debtor” 
within the meaning of that sestion. But 
this argument entirely overlooks the general 
provisions of sestion 50 of the Civil 
Prosedura Code. Under this seetion the 
legal representative of a deceased judgment- 
debtor is liable to have & deerse ozeonted 
against him "to the extent of the property 
of the deseased whieh has come into his 
hands and bas not been duly disposed of.” 
The main way of exseuting a deeree is by 
attasbing and selling the judgment debtor’s 
property; but this is not the only way, even 
under the Oode. Thus under sestion 51 (d) 
and Order XL, rules 1 ard 5, the Oourt 
sould appoint the Colleator a Receiver of the 
indgment-debtor's landed property, and apply 
the net reeeipts towards diseharge of the 
deeretal debt, So alao the Colleetor san 
himself manage a judgme:t.debtor's im- 
moveable property for the purpose of 
exeeuting a desree transferred to him under 
sestion 68; see Schedule IIl, paragraph 7 
(b) (sv), Civil Procedure Code. The property 
in the hands of the deseased judgment- 
debtor’s legal representative is slearly 
subjest to the same liability. under sestion 
50, Civil Proeedure Code, Sestion 22 of the 
Dekkhan Agrieulturists’ Relief Act similarly 
makes a special provision for executing a 
deoree against an aerieulturist by the 
Oollestor managing it, and this is subjest to 
the provisions of sestion 50, juat as mueh 
as the other sases already mentioned. 
Section 74 of the Dekkhan Agrisulturists’ 
Relief Act applies the provisions of the 
Civil Prosedure Code to prosesdings before 
Sub Judges under section 22  Dekkhan 
Agrisulturists’ Relief Ast, exsept whore 
there is an insonaisteney. There is olearly 
no ineonsistenay between seetion 22 of the 
Dekkhan Ágrieulturiste' Relief Ast and section 
50 of the Civil Prosedura Coda, On the 
sontrary if is absurd to suppose that the 
Legislature intended that a deeree holder 
should ba deprived of tha limited relie! givaa 
by paragcaph 2 of gastiaa 24 of bag Dakxaan 
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Agrionlturists’ Relief Ast by the mere death 
of the judgment.debtor, This wonld ba 
opposed to the general prinoeiple of sommmon 
law, whish is given in  Halsbury's Laws 
of England, Volume XIV, sestion 710, at page 
305 aud reprodueed in seetion 50 of the 
Civil Proeedure Code as well as in all the 
previous Oodes. Furthermore, where a 
Sub Jndge sets under paragraph 2 of gestion 
22 of the Dekkhan Agrisnuléurists’ Rieief Aot, 
he also nata under seotion 51 (d) or (e) of 
the Civil Prosedure Code, and the provisions 
of section 50 assordingly apply as mueh as 
if sestion 22 of the Dekkhan Agriaultnriste’ 
Relief Aet was contsined in the Code, I 
think, therefore, that the Sub-Jnudge was 
wrong in holding thatthe judgment.debtor'a 
death debarred him from moving the Colleotor 
under this section 22. 

In the sourse of the arguments referense was 
made to the eases of Sobhanmalv Mir (5) 
and Jafri Begum v, Amir Muhammad Khan 
(6), but the questions there disoussed have 
no relevansy to the point now under gonsider- 
ation, A Mubammadan heir, no doubt, suseseds 
immediately to the inheritanee, and the deyo- 
lution is not eontingent upon, or suspended 
till payment of the deseasea’s debt. But this 
does not exempt sush heir from the operation 
cf seotion 50 of the Civil Proasdure Coda. 
Ássordiug to the ruling in Jafri Begam v. 
Saira Bibi (7) a deeree.holder oan even 
exesute his dearee against the legal represen- 
tative of the legal representative of a deaeased 
Muhammadan judgment-debtor, to the extent 
of any assets of the latter whieh have some 
into his or her possession. And as the deoree- 
holder has this right in exeoution, there is no 
nesessity for him to resort to an administra. 
tion suit, sush as is referred to in Sobhanmal 
v. Mir (5). It would, of sourse, be different, 
if exesution was sought against a purchaser; 
cf. Sakarlal v, Bat Parsatibat (8). 

Then it was urged that, as on a provioua 
application, an order had been passed under 
seotion 22 of the Dekkhan Agrieulturista’ 
Relief Ast, the relief songht had been exhaust- 


(6) 2 Sel. Dec. 112, 

(A) 7 A. 822; A, W. N. (1885) 218; 4 Ind, Dee, 
(x. 8.) 088. 

(7) 22 A, 867; A. W. N. (1900) 118; 9 Ind, Dee, 
(x. 8.) 1279. 
(8) 26 B, 283; 4 Bom. L, R 14 
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ed and sould not now ba granted. No doubt 
if en order had been passed, and ogarried out, 
a further order in respect of the same proper- 
ty oonld not be passed. Bat in the present 
easa the previous order was not carried out, 
difficulties arose about giving a lease of the 
landa, and the Collestor never took possession 
of them. In suoù & ease the Court caa elearly 
pass & fresh ordar, or revive its former order 
under sestion 22 of ihe Dekkhan Agrioul: 
turiste’ Relief Ast, It is just on a par with the 
Court's power to order a sale under OrderX XI, 
rule 64 of the Civil Peaasdure Cole. Lf for some 
reason or other the Courts order is not oarri- 
ed out, or the sale held is set aside, under eir. 
eumstanses making another order for sale the 
proper one to pass for the due exesntion of a 
deoresa, then, of sourse, the Court has authority 
to pass sueh order under sechion 14 of the 
Ganeral Clauses Act, 1897, and seation 151 and 
other provisions of the Code of Civil Prosedure, 
whish are quite suffisient to oust what Lord 
Halsbury styles “the inaonvenient eommon law 
dostrine of somewhat uncertain extent to the 
effest that a power conferred by Statute was 
exhausted by its first fexersise:" Halsburys 
Laws of England, Volume XXV II, paragraph 
238 and foot-note (f) at page 131, There is 
nothing in sestion 22 of the Dekkhan Agri. 
eulturists’ Relief Aet to the sontrary and the 
words "in the eourae of any proseeding" 
areas wide as possible. 

The Sub Judge has, no doubt, expressed 
the opinion that there is no reason to move 
the Colleotor again on the same point and help 
a ereditor who haa not availed himself of the 
remedy open to him and to keep alive a very 
old deoree. In coming to this eonalusion I 
do not think the lower Court has exeraised a 
sound dissretion., In the sorrespoodence of 
1904 the mukhitarkar reported that the 
plaintiff was afraid to take the lease as the 
defendants ara high.handed people. They 
have also managed to delay exesution by 
objactions of every kind, whieh have not been 
upheld. In such a ease the Executing Court 
should lean in favour of anorder that will 
giva some ehance of the desree-holder’s 
getting something out of his deeree, even 
though it is an old one, rather than against 
sueh &n order. Itis said that under existing 
sonditions there will not be the same diffieul- 
ty about the Oollestor leasing this land as 
osaurred in 1904, and thissesms probable, 
At any rate I think it ia right that the Court 
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Should give plaintiff-appsllant a further 
opportunity of realising his desretal debt, 
acd move the Collestor again in this matter. 
It may alao be pointed out that ib is the Col. 
lastor’s duty todo hisbsst to earry out a 
Court’s direstion under section 22, and if hs 
finds a difficulty in leasing, or otherwise 
managing the proparty for the desree-holder 
under that sestion, heis not justifisd in at 
ones returning the papers and washing his 
hands of tho whol; matter, but should try 
again next year and so on until the period of 
management has oxpired, I wouid, therefore, 
reverse the lower Court/a order rafusing to 
move the Oollastor under sastion 22 of the 
Dekkhau Agrionlturists" Relief Aot and substi- 
tata an order thereunder diresting the 
Collaetor to take possession, for a period not 
exceeding seven yoare, of the immoveable 
property belonging to the deseased judgment- 
debtor Jamal Khan and now in the hands of 
the respondenta (other than land forfeited and 
re-granted to them, or required, in the opinion 
of the Collestor, for the support of themselves 
orthe members of their families dependent 
on them). 

As regards the applisation for attashment 
of the erop, I agree with my learned brother 
that this eannot be attashed. It does not fall 
under the prohibition sontained in sestion 22 
of the Dekkhan Agrieulturist&! Relief Aet, but 
on the other hand a erop grown with the 
labour and aapital of the persons other 
than the deceased judgment-debtor aan 
clearly not be treated as property of the 
deeased whieh has some to the hands of the 
legal representative under seetion 50 of the 
Civil Prosedure Code, lt might, no doubt, 
be attachable if it were shown that a erop 
grown by the deceased had some to his hands, 
for sub section (2) ofaestion 50 makes the 
representative liable “to the extent of” the 
property mentioned; it lays down the extent 
of the liability, but the liability is not 
neeessarily eonfined to the property whieh haa 
eome to the hands of a legal representative. 
But no sash allegation has been made or 
proved in this casa, I would, therefore, also 
reverse the order of tha Sub-Jadge allowing 
attashment of tha erop. 

Appellant has ausaeeded on the main piat, 
and wa, therefore, order respondenta to bear 
$:da of his sosts aud the eosta of their eross- 
objeétions in appeal whieh haga failed, exaapi 
as to the atéashemient of the eróp. Appdl. 
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lant to bear 3rd of respondents’ eosis of the 
appeal, 
Appeal purtly allowed. 


CALCUTTA HIGH COURT. 
APPEALS FROM APPELLATE DEOREE3 Nos. 361, 
496 axp 497 or 1£20. 
February 25, 1921. 
Present : —Mr. Justioe Newbould. 
RAJESWAR PROSAD BHOKAT axp 
OTHERA— DEFENDANTS—~APPELLANTS 
versus 

Maharaja BAHADUR SINGH— 


PLAIRTIFF — RESPONDENT, 
Bengal Tenancy Act (VIII of 1886), s. 50—Rent, 
additional sum paid by tenant as, whether rebuts pre- 
sumption as to fixity of rent. 


When it can be legitimately inferred that an 
additional sum paid by a tenant was lawfully a 
part of the rent, by consent of the tenant, and not 
an illegal abwab, this would amount to a rebuttal 
of the presumption as to fixity of rent, created by 
section 50 of the Bengal Tenancy Act, Fp. 817, col. 2.] 


Appeal against a deerees of the District 
Judge, Birbhum, dated the Ist November 
1919, reversing a desrees of the Munsif, 
First Court at Rampurhat, dated the 18th 
February 1919, and remanding the suit to his 
Court for determination of eertain points, 

FAOTS appear from the judgment. 

Babu Promothanaih Bandopadhya, for the 
Appellant.—My first point is any payment 
over and above rent is an abwab and is 
not legally resoverable. See  Tüukhdart 
Singh v. Ohulhan Mahton (1). And sesondly, 
my submission is any contrast, whether 
express or implied, to pay anything beyond 
rent, under any name whatever, sannot be 
enforáed. All additions to the aetual rent, 
under whatever denomination, are illegal 
and any agreement to pay them is void. 

[Newsoup, J.—Ifan enhaneement is eon- 
sented to by the tenant, is it an abwab? 

Yes. See Hadha Prosad Singh v. Bal 
Kowar Koeri (2). Reads section 74 of the 


(1) 17 C. 181; 16 I. A. 152, 13 Ind, Jur, 261; 6 Sar. 
P, 0, J. 408; 8 Ind, Deo (N. s.) 625. 

(2) 17,0. 726 at pp. 789, 740; 8 Ind. Deo. (N. £) 
1026, 
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Bengal Tenaney Act. The rent is stated 
to be a distinet item, Therefore, the khas 
kabul must be an abwab and being an 
illegal imposition, oannot be recovered, 
There has also been a sontravention of the 
provisions of seetion 29 of the Bengal 
Tenaney Act. 

Dr, Sarat Chandra Basak (with him Babu 
Urukram Das Ohakraverty), for the Respond- 
ent, was not ealled upon. 

JUDGMENT,—Tha issue in these appeals, 
whieh arise cut of three suits whieh were 
tried together, is whether the plaintiff has been 
held rightly to be entitled £o an enhancement 
of rent, Jt isadmitted that in each suit the 
defendants had been paying rent for more 
than twenty ysars at a uniform rate, It is 
also admitted that at come earlier period they 
paid rent at a lower rate. The first Court held 
that the differense between the lower and the 
higher rate was abwab and that coneequenily 
the payment ofrent at the lower rate did 
not rebut tho presumption that arose under 
sestion 50 of the Bengal Tenansy Ast. The 
lower Appellate Court held,as I understand 
its judgment, thet these extra payments were 
voluntarily agreed to by tenants and were 
not illegal abwabs, I am unable to hold that 
the lower Appellate Court sommiited any error 
of law insoming to this decision, Iam told 
that there is no evidenee as to how these 
rents were increased, exeept entries in the ae- 
counts showing that for some time the extra 
amount was shown as khas kabul and then 
subsequently added to and insluded in the 
total rent. The learned Distriet Judge points 
out that the word khas kabul literally 
means that whieh is voluntarily agreed to be 
paid, and this translation has not been disputed 
before me. On this evidence, the lower 
Appellate Court eonld legitimately draw the 
inferenee that the additional aum was lawfully 
a part of the rent by sonsent of the tenants 
and not an illegal abwab, If that were so, 
the presumption under sestion 50 of the 
Bengal Tenaney Ast has been sussessfully 
rebutted by the plaintiff. 

. In Appeal No 361, an additional point is 
taken that the inorease of the rental in that 
ease from Re. 1.14 to Hs, 2-2 was an illegal 
enhansemoent as it was at the rate of mors 
than Zannasia the rupee. It has not been 
shown, however, that at the time this enhanae- 
ment was made the Bengal Tenanesy Aot was 
in foreo, Further, so far as the point that 
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arises in this appeal is coneerned, the question 
whether the enhaneement was legal or 
illegal in this respeot is immaterial, 
Provided the rent eould be legally enhaneed, 
the fast that ib was enhansed by & very 
small amount more than as the law allows 
sould not prevent the plaintiff from showing 
that the presumption as to the fixity of rent 
had been rebutted. 

The result isthat these three appeals are 


dismissed with eoata, 
Appeals dismissed, 


ALLAHABAD HIGH COURT, 
it Stamp REFEREHON IN LETTERS PATENT 
ArPxAL No. 71 os 1921, 
d uly 2, 1921, 

Preseni:— Mr. Justice Tudball. 
BHADOOL PANDEY AHD OTaEBÉ--— 
DEFENDANT8— A PPELLANTS 
verus 
MANNI PANDEY AND OTHERS—- PLAINTIFFS 
— RESPONDENTS, 

Court Fees Act (VII of 1870), s. 4—Letters Patent 
Appeal from judgment of Single Judge—Court-fees, 
whether leviable. 


No Court-fees are leviable upon a petition of 
appeal preferred under the Letters Patent of the 
Allahabad High Court from the judgment of a Single 
Judge, [p. 820, col. 2] 

Starap Referense in Letters Patent Appeal. 


Mr. Bhagwati Shanker for Mr, N. P, 
Asthana, for the Appellant. 

The Government  Advooste, for the 
Orown. 


. Orriog Rerort.—No Oourt-fee stamp has 
been paid in this appeal, Under gestion 
4 of the Court Fees Act (Vil of 1870) 
it must bear proper Court fee stamps, whieh 
in this ease will be Re. 10 as originally paid 
in this Court. | 
It is in time vp to this day, 2156 April 
1921, 
Alter writing the above report the 
learned Counsel has affixed Rs, 2 stamp, 
Therefore, this appealjis deficiontly stamped 
by Rs. 8. 
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Coumsen’s OPJECTION.— S0 long the prastige 
has, no doubt, been to pay ad valorem Oourt- 
fees on the memorandum of app3als under 
gestion 10 of the Letters Paten$ against 
the judgment of a Single Judge of the 
High Court. But aush a praatiae does not 
appear to be warranted by law. The only 
geation of the Court Fees Aob under which 
Court fees oan be elaimed on the doeu-: 
ments filed in the High Court is sestion 
4 of that Aot, That sestion lays down 
that all dosumenta filed in any ease coming 
befcre the High Court, 

(1) in exersise of original eivil jurisdio- 
tion, or 

(2) in exereise of original eriminal 
jurindistion, or 

(3) in exercise of jurisdiation aa regards 
appeals from the judgment of two or more 
Judges or of a Division Oourt, or 

(4) in exercise of its appellate jurisdiction 
over eubordinate Courts, or 

(5) in ezereise of its jurisdietion as a 
Courb of referenee or revision, 

must hear proper Oouri-Fees slamo re- 
quired by that Aat, 


A. Single Judge sitting alone is nof a 
Division Court, whieh is explained by seas 
tion 18 of the High Oonrts Aet of 1801 
and by the Government of India Ast, seotion 
108, as a Oourb eonsisting of two or more 
Judzes, A High Oourt Judge exereising 
powers of an Appellate Court in sesond 
appsals as a High Court eannot be said to 
be a Court subordinate to the High Court 
or under its superintendence (vide section 
107 of the Government of India Act and 
section lC of the Letters Patent, Allahabad 
High Court). Therefore, a memorandum 
of appeal in a Letters Patent Appeal against 
the judgment of s Single Judge is not a 
doeument contemplated by seetion 4 of the 
Court Fess Act and consequently no Court- 
fees san be levied thereon, 

A. Oourt.fco: stamp of Hs. 
affixed as on an application, 


Orvice REPORT TO Taxine OFFICER, —Mr, 
Narain Prasad Asthana, being under the im- 
pression that under the law no Ovurt-fee is 
payable on Letters Patent Appeals, has 
fled this appeal apparently as a test ease 
and in his written objeetion, dated 3rd May 
1921, contests the ecrreetneas of my defisiensy 
report of the 21s6 April 192r. l 


2 has been 


Sol. LXIII] 
BHADOOL PANDEY U, MANHI PANDEY. 


My submission is as under:— 

1. Section 4 of the Court Fees Ast pro- 
vides that no dosumeant of any of the kinds 
specified in the First or Sesond Schedule 
annexed to this Aot as ebargeabla with 
fees shall be filed.........in the exeroise of 
its jurisdiction as regarde appeals from the 
judgment of two or more Judges of the 
said Court or of a Division Court... ....ccce 
unless in reapeaot of suoh dosument there 
be paid a fee of an emount not less than 
that indisated by either of the said 
sehedules as the proper fee for such doou- 
ment, 

Under Artiele l, Sahedule I, of the Court 
Fees Ast every plaint and every memo: 
randum of appeal is to be stamped witha 
Court-fee assording to the valuation given 
by the plaintiff or the appellant. The 
question whether an appsalis allowed from 
the decision of a Single Judge of the High 
Qourt, is a different matter; but as it falle 
witbin the category of appeals it has to 
be stamped assordingly. Thus a Letters 
Patent Appeal stands exastly on the samo 
footing as any otaeroppeal and requires ad 
~ valorem Court fee. 

2. The words "Division Court" used in 
section 4 in sontradistinetion to “the 
judgment of two or mora Judges of the 
said Court" olearly indisate a Court presided 
over by a Single Judge. They appear to have 
been used to indisate a Court whieh is not 
presided over by two or more Judges or by all 
the Judges of the-Court., 

The words “the judgment of two or more 
Judges of the said Court or of a Division 
Court” seem to sover the whole ground. 
To be more plain, there ere three possible 
GANGA: = 

(a) The Court may be presided over by 
all the Judges, in sueh a sase 
there is no appeal provided any- 
where to the High Court. 

(6) The Court may be presided over by 
two or more Judges. In sush a 
ease under certain sonditions Letters 
Patent Appeal is provided. 

(c) The Oourt may be presided over by a 
Single Judge, In suah a eass an 
appeal is universally provided under 
the Letters Patent. 

From this consideration it fully appears 
that this partiealar slanse of section 4, quoted 
sbove, is meant to cover Letters Patent Appeals 
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which must bear an ad valorem Court-fee 
like other appeals, 

3. It bas been the practise in this 
High Oourt, to far as I have been able 
to ascertain, from its very ineeption that 
Letters Patent Appeals always bear ad valorem 
Court- fee. ; 

This prastise has never been disturbed so 
far as I am awaro. The words “Division 
Court" in sestion 4 seem to have always 
been taken to mean a Oourt presided over 
by a Single Judge of this Oourt. Other. 
wise there seems to have been no other 
justifieation for sueh a long established 
practise, It will be extraordinary if the 
sense in which these words have so long been 
asted upon is to be disturbed. 

4, So far as appeals against judgments 
of two or more Judges are sonserned, they 
are clearly provided under  seetion 4 and 
they must bear ad valorem Oourt-feo. These 
appeals are preferred under the Lettera 
Patent, seotion 10, it does not stand to 
reason that appeals which are preferred 
against the judgment of a Single Judge,whioh 
are also preferred under the same seetion 
of tbe Letters Patent should bearno stamp 
and shouid be treated differently from the 
former, 

TaxixG Otriogr’s BEPORT, —Thin is a matter 
of such importanse that we require an 
authoritative ruling on the snbjest, and I 
must refer it for the decision of the Taxing 
Judge. 

JUDGMENT,—This isa referense made 
by the Taxing Offieer to me as Taxing Judge 
under sestion 5 of the Court Fess Aet. 
The matter is one of some importance, in 
that it affects a practises of this Court 
whioh has been regularly observed for many 
years, 

A sesond appeal was filed in this Court, 
whieh under the rules in forse was triable 
by a Single Judge of the Oonurt. The 
defendants were the appellants and the 
appeal was dismissed by Mr, Justice Rafique 
sitting &lone. Under sestion :0 of the 
Letters Patent an appeal has now been 
filed against the iudgment of the Single 
Judge, and the question is whether or not 
this petition of appeal must bear a Couri- 
fea stamp upon it. In the past Court. 
fees have regniarly been levied on such 
appesis from judgments of Single Judges 
of this Court, Ohapter 1l of the Court. 
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Fees Ast is. that portion of the Ast whish 
relates to fees in High Oourts and in 
Courts of Small Causes at the Presidensy 
Towns. Section 4 isthe only section whieh 
lays down in whet sirenmstanses Court. 
fees must be levied in High Courts, I$ 
says:— No dooument of any of the kinds 
apesified in the Firstor Sesond Sehedule to 
the Ast, as ehargeable with feos, shall be 
filed, exhibited or resorded in, or shall be 
received or furnished by, any High Court 
in any oasa soming before sush Court, 
firsily, in the exorcise of its extraordinary 
original civil jurisdistion; secondly, in the 
exereise of its extraordinary original oriminal 
jurisdistion, thirdly, im the exercise of tts 
jurisdiction as regards appeals from the 
judgment of 1wo or more Judges of the said 
Oourt, or of a Division Oourt; fourthly, in the 
exereise of its jurisdistion as regarda appeals 
from the Courts subjest to its superintendence; 
fifthly, in the exercise of its jurisdiction 
as e Gourt of referense or revision, 
unless in rosposb of suenh  doeument there 
bo paid a fee of an amount not less than 
that indicated by either of the 
Sshedules as the proper fee for sueh docu. 
ment.” 

It is quite elear that the present peti- 
tion of appeal somes before this Court in 
the exereige of its jurisdistion ss regards 
an appeal from a judgment of a Single 
Judge. Sestion 4 nowhere mentions, this 
jurisdiction ss one of those in the case 
of whish Court«fees have to be levied in 
assordance with Sebhedules 1 and 2 of 
the Aet, Where the Court is exercising its 
jurisdietion as regards appeals from the 
judgment of two or more Judges, ib is olear 
that the Court-fee must be levied according 
to theabove: mentioned Sshedules, or where the 
Courtis exeroising its jurisdietion as regards 
an appeal froma Division Court. In this 
High Court at present there is no sush thing 
as a Division Court. Seetion 27 of the Letters 
Patent laya down:~— 

"Any funotion whieh may be performed 
by this High Court in the exereise of its 
appellate jurisdistion may be performed by 
any Judge or by any Division Court thereof 
appointed or constituted for sush purpose in 
pursuanee of seotion 108 of the Government 
of India Aet of 1915," 

- Section 108 Isys down:— 
"That sash High Court may by its own 
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rules provide, as it thinks fit, for the 
exersise, by one or more Judges or by 
Division Oouris constituted by two or more 
Judges of the High Oourt, of the original 
and appellate jurisdistion vested in the 
Court," 

So far as I am aware, no Division Courts 
have over been constituted in this High 
Court, It ia quite clear, therefore, that the 
present oase is nob sovered by sesiion 4 
of the Court Fees Ast. There being, there- 
fore, no law under whish this Court is 
bound to levy Oourt-feezs in the present 
instanoe, the petition of appeal musi be 
reeolved without any Court-fee iwhatsoever. 
16 is diffisult to say why the present olass 
of ease hes not been eonsidered in seetion 
4 of the Oourt-Fees Ast. It may bs that 
the word “two” in the olause whioh governs 
appeals under the Latters Patent was in error 
written for “one,” If that olause ran ag 
follows:— < 

"or in the exersiea of ita juriadiction as 
regards appeals from the judgment of ona or 
more Judges of the said Court or of a Division 
Court,” 

the elauso would cover the present case, 
But for some reason unknown to me the 
word “two” has been used, and the Aet 
does rot saver the sase of an appeal from 
the judgment ofa Single Judge under the 
Letters Patent, unless that Single Judge 
eonatitutes a Division Court: though it 
seema to me that under sestion 108 of the 
Government of India Aat a Division Court 
eannot under that section eonsist of less than 


two Judges. I, thersfore, hold that no Court- 
fees are leviable on tho present petition of 
appeal. 


Order accordingly. 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
ORIMINAL APPLIOATIONS Nos, 79 To 82 
or 1920, 
August 23, 1921. 

Present :— Mr. Wazir Hasan, A. J. C. 
Sardar ARJUN SINGH. AND ANOTHER 
— Å COUSED— ÁPPLIOANTS 

versus . 


Sardarnt CHANDAN KUAR AND OTHERS— 


Compnainents— OPPORITR Perry, 
Oriminal Proceduró Code (Act V of 1898), s. 145, 
scope of—-Moveable property, whether can be attached 
—Joint possesston—Jurisdiction of Magistrate. 


A Magistrate has no jurisdiction to attach move- 
able property under the provisions of section 146 of 
the Criminal Procedure Code. [p. 324, col. 1.] 

Section 145 of the Criminal Procedure Code con. 
templates oases where one party claims to be in 
actual possession of the subject in dispute as 
against his opponent. A case of possession by co- 
owners of property held in common cannot be 
considered in law to be a case of actual possession 
on the part of one co-owner as against another. [p. 
325, col, 2,1 

There is no warrant for the proposition that once 
a Court acquires the initial jurisdiction, that jurisdic- 
tion continues to cover decisions and orders which 
may be antagonistic to the circumstances that arise 
subsequent to the inception of the jurisdiction. If 
the circumstances are such as merely allow a oon- 
tinuance of the jurisdiction, the jurisdiction would 
continue: but if they are such as have the effect 
of destroying the jurisdiction, the jurisdiction must 
cease as soon as those ciroumstances come into 
being, no matter at what stage of the case they arise. 
[p. 826, cols, | & 2.] 

If during the progress of proceedings under sec. 
tion 115 of the Criminal Procedure Code circum- 
stances intervene which have the effect of taking 
away the initial jurisdiction, anything done in spite 
of those circamstances in the exercise of the same 
jurisdiction must be treated as having been done 
without jurisdiction [p. 325, col. 1.] 


" Oriminal applieation against 
of the Sub-Divisional Officer, 
pur, dated the 21st February 1920. 


Messrs. A. P. Sen and  Néamai-Ullah, for 
Applicant No. 1, 


Messrs. St. G. Jackson and Jagat Narain, 
for Applieant No. 2. 


Mr. J. Jackson, for the Opposite Party. 


Lakhim- 


JUDGMUNT.—These applieations arise 
out of #$proseedings instituted under 
sestion 145 of the Code of Oriminal Pro- 
eedure by a Magistrate exersising jurisdie- 
tion in the sub-division of Lakbimpur in 
the district of Kheri. 


al 
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To elucidate the fasts ib is nesessary . to 


give a short pedigree. 


Sardar BHAGAT SINGH. 
Sardar GULAB SINGH, 


f | 1 
Sardar Sardar Sardar Sardar 
Arjun Angad  Rajeshur Dwarka 
Singh. Singh. Singh, Nath 

1 Singh= 
Sardar Vidyavati 
Sauhdeo Kuar, 

Singh, minor. widow. 


Musammat Chandan — Sardar =Musammat 
Kuar, widow, Triloki Lajvanti Kuar, 
Nath Singh widow, 


Sardar Bhagat Singh died sometime in 
1901 and Sardar Gulab Singh in 1905. 
Sardar Triloki. Nath Singh died on the 
13th Ostober 1918, Sardar Rajeshur Singh 
died on the 28th Ostober and Sardar Dwarka 
Nath Singh on the 5th November of the 
eame year, 1. e, 19 8. Sardar Bhagat 
Singh seqnired a large estate in the District 
of Kheri, and it appears that his desseud. 
anta used to live generally in the Pro- 
vinee of the Punjab and their estate at 
Kheri was managed by the agents employed 
by the family from time to time. One of 
such agente deseribed in these prossedings 
as a manager was one Lala Sanwal Mal, who 
was a party to these proseedings at the 
beginning' but has somehow or other, the 
resord is not clear on the point, dropped 
out of the  proseedings. Sardar Arjun 
Singh and Sardar Sahdeo Singh and the 
three widows are the main parties to the 
proseedings. The three widows mentioned 
above are arrayed as complainants as against 
Sardar Arjun Singh and Sardar Sahdeo 
Singh. 


On the 15th February 1920 the Sub- 
Inspestor of the Polise Station Gola sub- 
mitted a report to the Distriet Magistrate 
of Kheri, who forwarded it to the Sub- 
Divisional Magistrate eonserned with the 
following endorsement:—'I have already 
sent you orders about this. There is real 
danger of a bad row and aetion should be 
taken a£ once to attash the estate. I take 
it you have already issued order under 
gestion 145 (1). It is not  nesessary to 


- 
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take astion under section 107 as .well as 
gestion 145, in fast it has been held that 
aetion sannot be taken under both sections. 
Nor it is noeessary, Sinee ‘attashment will 
prevent any breash of the peaee and ordinary 
proseedings ean be taken against Udai 
Singh, ete , if he trespasses.” 

It appears that Sardaf Sahdeo Singh with 
his mother, Sardarni Dhanwant Kuar, and 
Udai Singh and his son, Hari Singh, same 
down on the seene from the Punjab some 
time about the middle of Ostober 1919. 
Sardar Arjun Singh appeared mush later, 
Ou. hehalf of the three widows one Sarjan 
Singh, whe is the brother of one of the 
widows of Sardar Triloki Nath Singh, took 
an aetive part in furthering and defending 
tie interests of those ladies. Udai’ Singh 
despatshed a long telegram to the Sub- 
Divisional Magistrate on the 16th February 
1920, making sertsin allegations against 
the Cirsle Inspeetor of the Police and Lala 
Sanwal Mal, who has already been men- 
tioned by me. 

On the 21st February 1920 Surjan Singh 
presented a petition on behalf of the three 
widows to the Sub Divisional Magistrate, 
whieh he prefased as being one made 
under sestion 145 of the Ocdeof Criminal 
Prosedure. On the same date the Sab- 
Divisional. Magistrate recorded an order as 
follows: — “Whereas I learn from a Polise 
report, an application made to day by Surjan 
Singh, mukhtar-am of Musammat Vidyavati, 
Musammat Chandan Kuar and Musammat 
Laajvanti, and a telegram from Udai Singh 
(whieh was sent a fewdaysago to Police 
for report) that a dispute likely to eause 
a breaeh of pease exists among the oo- 
sharers of Grant Dadpur and Barui estate 
in mg Sub-division, 
the dispute does exist and that it is likely 
to sause a brenah of peace, I, therefore, 
require under sestion 145 (1) of the Code 
of Oriminal Prosedure the parties sonserned 
to attend my Oourt on the 2nd of Marsh 
next in person or by Pleader and to put 
in written statements of their respestive 
elaims as respeets the fast of aetual posses 
sion of the subjest of dispute, L gonsider 
the ease of emergensy aud nader seotion 
145 (4) of the Code of Criminal Prosedure 
attaeh the subjest of dispute. The Police 
‘will look after the property, pending 
guitable arrangements,’ It appears that 
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the family also owned another property 
described as Grant Londonpur, whieh was 
ontside the sub-divisional limits of the: 
Magistrate, who had passed the order 
stated above. On the same date he wrote 
a letter to the  Dietriet Magistrate of 
Kheri, suggesting that either he might be 
given jurisdistion for Londonpur for pur- 
poses of the ease or some other suitable 
arragement may be made, The learned 
Distriet Magistrate passed the following 
order on the 23rd February 1920: —"Babnu 
Sheo Prasad is given the powers of a 
Sub.Divisional Offiser with respeet to all 
land known as the Dadpur estate, includ- 
ing Grant Londonpur which is in the 
Mohamdi TehbsiJ, for the purposes of this 
gestion 145 of the Codeof Criminal Pro. 
eedure 0256,"  Assordingly the Sub Divi- 
sional Magistrate issued a supplementary 
order on the 20th February 1920, the effect 
of whieh was to introduee into the pro- 
eeedinga already initiated the property 
called Grant Londonpur. 

It appears that in pursuanse of the orders 
of the 2lst and the 26th February 1920 
the offisers of the Police took possession 
of moveables in the shape of utensils, 
sonveyanses, horses, sows, and household 
furniture whieh existed atthe several re- 
sidential houses of the family in Dadpur, 
Barui and Londonpur. On the 26th February 
1920 Sardar Arjun Singh | and- Sardar 
Sahdeo Singh presented a petition to the 
Sub Divisional Magistrate protesting against 
the attashment of moveables. In this peti. 
tion they incorporated a list of the move 
ables which are generally of the same elass as 
have already been mentioned by me. The 
Magistrate endorsed an order on this petition, 
by whieh he dirested the Polise to release 
eertain properties from their eustody and to 
hand them over to Musammat Dhanwant 
Kuar or her servants and that a reseipt be 
taken from them. He further remarked as 
follows:— Bat itis to be elearly understood 
that it is a provisional order and that [ shall 
deside the matter finally only when I have 
heard both parties." On the following day, — 
that is, the 2/th February 1920, the three 
widows through Sarjan Singn also made an 
applisation to the Sab Divisional Magistrate to 
the effest that. in the event of the movaables 
being released from attachment, they should 
be given a half share in them, On thig 
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application the Magistrate sonsidsrably 
modified thereopeof his order of the 26th 
February 1920, whieh he had passed in favour 
of tbe mother of Sardar Sahdeo Singh for 
the release of oertain moveables from the 
attashment. On the 28th February 1920 he 
passed the following order on the petition of 
the widows:— Only eooking utensils should 
be made over to Sardarni Dbanwant Koar, 
Orders as to the rest of the properties will be 
passed on the date of the next hearing of the 
sase," Onthe 2nd Marsh 1920 the parties 
upon whom notises for filing their written 
statements were served tendered their 
vespestive written statements into tbe Court. 
Among these written statemants were those 
filed by Sardar arjun Singb, the three widows, 
and Lala Sanwal Mal. The ease was then 
faken upon the 8rd Mareh 1920. On that 
date the Sub- Divisional Magiatrate reeorded 
an order the presisce effest and seope of whieh 
it is diffenlt to determine. A perusal of 
that order shows that he reslized the 
seriousness of the sonsequenses, whish his 
previous order of attaehment had brought 
in by the action of the Poliee taking over 
possession of the moveables. I am, however, 
unable to construe that order as having the 
effest of withdrawing the attashment of the 
moveables whieb, as pointed out before, had 
been effested by the Poliae under the eolour 
of the previous order of the Sub.Divsional 
Magistrate. On the contrary the Magistrate 
gives & further direetion as regards these 
moveables at tha end of his order under 
sonsideration. He says: "All moveables to 
be handed bask to Lala Sanwal Mal, who 
might take suitable notieo with a view to 
restore them to the owners when things are 
settled.” Now, in the first plase, it is 
extremely doubtful from the evidenes on the 
reeord that the moveables were taken from 
the possession of Lala Sanwal Lal. Inthe 
Besond plase, even if they were, the admitted 
position of Lala Sanwal Mal was that of a 
servant of the estate. Had the Sub- Divisional 
Magistrate intended to withdraw his order of 
attashment as regards moveables, I should 
have expseted him to pass an order setting 
aside the attashment sltoge:her and reatoring 
the status quo ante in respeet of them. With 
the legal effect of this order I will deal later, 
As regards the main ease be passed the 
following order:—"This 145 case will await 
the deeision of the Revenne Court.” 1 may 
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mention that a dispute between the parties 
in respeet of the mutation of names on the 
Revenue Records was simultaneously going on 
in another Court in the same disiriet, The 
order relating to the moveables and the order 
last quoted are impugned before me in these 
applieations. 

On the 4th Mareh 1920 Sardar Arjun Singh 
again protested by means of a: petition of that 
date against the aetion of the Sub-Divisional 
Magistrate in respest of the moveables. The 
Magistrate endorsed an order on the baak of 
the petition, by whieh he modified to a large 
extent his order of the 3rd Marah 1920. In 
this order, whieh I reproduse here in extenso,- 
he tried to explain his previous order.tous:— 
"To-day an order has been sent through 
the hands of Lala Sanwal Mal to the Polisa 
of Gola to the effest that moveable properties 
should be handed over to Lala Sanwal Mal and 
receipt be obtained from him. What 1 meant 
by this is that three mares, one horse with 
saddles, one addha, one bullook eart, five oxen, 
one buffalo, three eows, and all the sooking 
utensils be made over to Sardarni Dhanwant 
Kuar: eight ehairs and-two ‘tables should 

be made over to Lala Sanwal Mal for 

the present and the rest of the moveable 
properties shall sontinue as:hitherto in the 
eustody of the Polise. ‘Suitable arrangements 
in respeet of them will be.made shortly." 

On the 8th Mareh 1920, thie^learned Dis- 
triet Magistrate suggested by means of a 
letter to the Sub- Divisional Magistrate that 
Mr. Horkins might be appointed a Reseiver of 
the properties under attashment, On the 
lzth Mareh 1920 the Sub- Divisional Magis. 
trate passed the following order: —" inform 
the Tahsilder of Lakhimpur that Mr, Hos- 
kins has been appointed Reesiver.”’ Mr. 
Hoskins took over aharge the same day. On 
the 5th May 1920 Sardar Sahdeo Singh 
presented another petition to the Sab-Divi- — 
sional Magistrate. By this petition Sardar 
Sahdeo Singh sought permission to stay in the 
house at Barni and also for the uso of eonvey- 


‘ances of the estate, The Sub- Divisional Magis- 


trate passed an order on this petition the same 
day. Asregards the seeond prayer contain: 
ed in the petition tha Magistrate passed the 
following order:-—" Asto the use of son» 
veyanees, that is a matter for the sonsidern- 
tion of the Heseiver. 1f Mr. Hosking ean 
see his way to oblige the parties in the 
matter that would beall right.” This order, 
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whieh was passed so late in the proceedings 
as the 5th May 1920, leaves no room for 
doubt in my mind that the Sub-Divisional 
Magistrate throughout intended to and did in 
fast attach the movesbles, though he had 
realized as early as the 3rd Mareh 1920 
that he sovld not, in proceedings taken under 
sostion 145 of the Code of Oriminal Pro- 
aedure, take any astion in respeot of them, 

The legality of the several orders passed 
by the Sub-Divisional Magistrate in the 
eourBe of these proseedings has been ehal- 
lenged before meon the only ground on 
whieh it was open for any party to challenge 
that the Sub. Divisional Magistrate had no 
jurisdiction to pass them from time to time 
under the guise of section 145 of the Code 
of Criminal Prosedure, These ordera relate 
to (1) the taking of sation at all on 
the fastsof this ease under sestion 145 of 
the Code; (2) the attashment of the moveables; 
(3) the appointment of a Reseiver; and (4) 
the termination of the proceedings in the 
guise of awaiting the desision of the Revenue 
Court in the mutation proseedings and yet 
maintaining the attashment effected under the 
authority of seetion 145, 

As regards the ground No, 2 there is no 
diffieulty in soming to 8 sonelusirn. The 
learned Counsel, who appeared on behalf of 
the opposite party, has frankly admitted 
that the Sub Divisional Magistrate had no 
jurisdiction whatsoever to attaeh the moveable 
properties. lon my part eannos, however, 
rest here. The persisteney with which the 
Sub Divisional Magistrate adhered to the 
blunder which he had manifestly committed 
and-of which ke beeame slearly sonssiovs 
as early asthe 3rd Marsh 1920 is amazing, 
One would expect that if an officer cannot 
trust to his memory as regards the limits 
preseribed by a Statute on bis jurisdietion in 
respect of any matter, he would olearly turn 
` to the letter of the Jaw which gives bim 
juriadietion to deal with a given ease. But, 
in this partisvlar ease no such ez'peotation 


would have been fuilfillec, considering that - 


in spite of the real:zation of the faot.tbat the 
Sub Divisioral Megistiate had no jurisdiction 
under the terme cf ceeticr 145 of the Code 
of Criminal Piceedme to deal «ith the 
moveable properties, he haa stubbornly 
maintained the blunder right up to this mo. 
ment. But ibat is not all, When these 
ppplisstions were presented before me for 
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admission [,on a perusal of the sopies of 
the several orders passed by the Magistrate, | 
at onoo came to the sonslusion that there. 
was a justification for issuing an ad interim 
order with aview to restore the status quo 
ante til] the disposal of the applieations. “A 
good deal has been said at the Baron both 
sides as to the fate which my order met at 
the hands of the authorities coneerned. I, 
however, refrain from dwelling any further 
on this matter, Suss it to say that the 
record before me does not show what action 
was taken in respeatof theat tnferitm order. 

If I had some to a sonelusion adverse to 
the applicants on the first groand of attask, I 
would have set aside every one of the orders 
passed by the Sub-Divisional Magistrate 
relating to the moveable properties, but inas- 
mush as I am going to quash the entire 
proseedings, ii is not nesessary to pass any 
separate order in respect of them, 

I proseed to deside ground No.1. The 
dissuasion at the Bar primarily sentred on the 
question of jurisdistion of a Magistrate pur- 
porting to ast under seation 145 of the Code 
of Oriminel Prosedure. But before I some 
to deal with that point of law, itis nesessary 
to give a elear statement of faets upon the 
existence or non.existenee of whieh will 
depend the solution of, the question 
of jurisdietion. The report of the Poliee, 
dated 15th February 1920, slearly made 
ont a oase of a dispute likely to sause 
a breash of the pease. The initial order, 
therefore, of the 2ist February 1920 by re. 
eording whish the Sub-Divisional Magistrate - 
acquired jorisdistion to sot under seation. 
145 was, in my opinion, perfeotly valid and it 
did in law give him jurisdietion to ast under 
that section. Bas when we some to the terms 
of the applieution of Surjan singh, dated the 
2is& February 1920, reference to which is 
made in the initial order of the Sub Division. 
al Magistrate, we come aeross & condition of 
things whish in my opinion, as I will show 
at greater length later, olearly ousted the 
jurisdiction whieh the Magistrate had seqnir- 
ad by drawing up the order already adverted 
to, It will beremembered that Surjan Singh 
is the agent :1 the three ladies, who are. 
opposite parties in the oase .In fast he pre. 
sented the application under sonsideration in 
the names of his prinoipels. He stated in that 
petition ar follows: — The petitioners together 
with the defendants. Nos, 1 and 2 have 


Vol. LXTIT] 
ARJUN SINGH 9, OHANDAN KUAR, 


eoutinued in possession of the villages and 
Lala Sanwal Mal, manager, performs the 
&et of aolleation of the rents and the manage- 
ment of the property on behalf of all the 
owners,” This statement of fact is emphas z- 
ed by him in his deposition on oath resorded 
by the Sub Divisional Magistrate on the 
back of his petition. He said: “All the three 
widows together with the defendants Nos. ! and 
2 have been and are oontinuing in possession of 
the villages and that Lala Sanwal Mal makas 
sollestions and manages the properties as a 
manager on behalf of all the owaera? Tha 
defendants Nos. Land 2 mentioned in these 
‘statements are Sardar Arjun Singh and Sardir 
Sahdeo Singh. This position, taken up by 
the opponents of the petitioners in respest 
of the fast of astual possession, is largely 
supported by other evidenee on the resord, 
for instanas, the statement of Lila Sanwal 
Mil insorporated in the Polisa report of the 
l5th February 1920, to the effsat that he is 
‘the manager on behaltof all the eo-sharers 
‘and a further statement of the three widows 
in paragraphs 3 and 4 of their written stata- 


‘ment of‘ the 2nd Marah 1929. Sanwal Mal. 


reiterated his position as manager ou behalf 
of all in paragraphs 6 and? of his written 
‘statement of the 2nd Marsh 1920. Oa the 
other hand, Sardar Arjan Singh asserted a 
:elaim for exelusive possession on the ground 
of the family having basa joint, But Lam 
‘not soneerned in these proseedings with the 
title of either the one or the other of the 
‘parties. The fast remains that the oondition 
of the astual possession of tha subjest of 
‘dispute was not in eontroyarsy batween the 
‘parties, The eomplaiuants, as I have shown 
before, slearly admitted a sasa of joint 
possession, and it is also a sommon grouad 
that so far aathe estate is soaserned there 
has never bean any division by mates and 
bounds, The sase, therefore, reduaes itself to 
one of joint possession either by joint tenants 
or by tenants-in-sommon. This bsing so, I 
am elearly of opinion that the terms of sea- 
tion 145 of the Code of Oriminal Prosedure 
are not applieable tosush a sondition of 
things, Sab-sestion (L) of that seation 
dirests that the Magistrate will require the 
parties to pub in written statements of their 
respestive alaims as respasts tha fast of asta- 
al possession of the subjeat of disputas, Sab. 
5 sabion (4) says:. "Ine Mazistrate shall baen, 
without raferenss to the mecits of «ne claims 
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of any of sush parties to a right tò 


possess the subjest of dispute, peruse the 
statements so put ip, hear the parties, redeive 
the evidense produaed by them raspsstively, 
eonaider the effest of such evidenss, take sugh 
further evidense (if any) ashe thinks neges- 
sary, and, if possible, deside whether any and 
whish of the parties was at the date of the 
order before mentioned in aush possession of 
the said anbject.” Now the word “sash” 
olearly refers to the oharacier of possession as 
indisated by sub-sestion (1) of the seation, 
that is to say, astual possession, Again sub- 
seation (6) provides that if the Magistrate 
desides that one of the parties was in snsh 
possession of the said subjeat, he shall iasue 
an order deslaring sush party to be entitled 
to possession thereof until evisted therefrom 
in dus eourae of law, and forbidding all 
disturbance of sush possession until saeh 
evistion 

A ascefal exam nation of the language used 
by tne Legislature in tha provisions of seation 
145 leaves no room for doubt in my mind that 
it sontemolates sases where ona party elaims 
to be in actual possession of the subjeot in 
dispute as against his opponent. A aase of 
possession by so-owners of the whole of 
property held in eommon cannot be sonsider. 
ed in law to ba a ease of astual possession on 
the part of one co owner asagainst another, 
I haye shown that it is not the complainanta' 
ease that they have ousted their opponents 
from possession and taken  exelusive possos- 
sion of the property in dispute. This being 
85, I must hold thatthe sabjest in dispute in 
this ease is not sussasptible of astual possoes- 
sion by either of tha two contendiag parties 
to the aase- 

The legal conseptiza of tha possession of 
two eo-owners of land is taat evary ao owner 
is said to bə seisad per my ef per tout, that ia, 
they are said to take by moieties as «ellas by 
entireties, A slightly ditfarent eonsaption is 
that joint tenants are generally seised of tha 
whole with 4 right to transfer in equal shares, 
It is to be borne in mind that tha provisions 
of sestion 145 are penal in oharaster ani to 
bring a oasa within if, it must be shown that 
the given sase is both within the letter. an 
the spirit of the law, [n the aase of Fletcher 
v. Lord Sondes (1), Bast, O. J, said: —" pni 
rule to whieh { alinde requires that all penal 

(1). (1826) 3 Bing. 501 at pp:.580, 531; l'.Bligh* 
(N. s.) 144, 30 R, R, 82; 130 E. R.60G. cn 
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laws should be eonstrued strictly; that no ease 
should be holden to be reashed by them but 
sush as are within both the spirit and letter of 
such laws.” Lord Justiee James, in delivering 
the judgment of the Privy Counail in the ease 
of Dyhe v. Elliot (The Gauntlet) (2), said:— 
"On the other hand, the person charged has a 
right to say that the thing charged, although 
within the words, is not within the spirit of 
the enaetment. Bat where the thing is 
brought within the words and within the 
spirit, there a penal enactment is to be son- 
strued, like any other instrument, assording 
to the fair eommon ‘sense meaning of the 
language used, and the Court is not to find 
or make any doubt or ambiguity in the 
language of a penal Statute, where susah doubt 
or ambiguity woald elearly not be found or 
made in the same lauguage in any other’ in- 
strument,” ` The same sonelusion is reashed 
when we look to the language of section 146 
of the Code, I have already held that in this 
ease the Sub.Divisional Magistrate asquired 
'juriadietion to taka proseedings under seotion 
145 on hia drawing up the initial order pre: 
viously referred to, but the seope of the exer- 
eiae. of a jurisdietion must bs limited to the 
saso falling within that jurisdietion, If dur 
ing the progress of thé proceeding under ses- 
tion 145 sireumstanses intervene whish have 
the effect of taking away the initial jurisdio- 
tion, anything done in spite of those 
eireumstenees in the: exeraise of the sama 
jurisdietion must, in my opinion, be treated 
as having been dons without jurisdietion, It 
would be wholly wrong to say that if a Court 
onee aequires & jurisdistion to deal with a 
enae, it san continua to deal with it under any 
eirsumstanees and in any mannerin whieh it 
guits its pleasure to exereiae that jurisdetion, 
A desision or order at any stage of a aase to 
be valid must fall within the sategory of 
the  eireumstanees whieh  sonstitute the 
jurisdietion of a Court from the beginning to 
the end. Iam unable to aesede to the broad 
‘proposition that onee a Üourt asquires the 
initial jurisdiction, that jurisdietion sontinues 
to sover desisions and orders whish may 
be antagonistie to the  cirsumstanses that 
arise subsequent to the  inseption of the 
jorisdietion, In my opinion no auch broad 
proposition oan be ‘laid down, If the 


- 


- (2) (1878) 4 P, C. 184 at p. 191; 41 L, J. Adm. 65; 
8 Ll Ti 45; 20 W. B, 497, f 
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eirsumstanses are sush as merely allow a 
eontinuanoe of the jurisdietion, tha jurisdiction 
would sontinue: but if they are sush as have 
the effest of destroying the jurisdiction, the 
jurisdistion must sease as soon as those 
aircumstanses some into being no matter 
at what stage of the ease they arise. The 
unsoundness of the broad proposition, stated 
above, may be illustrated by taking an 
example from anextreme sase. Suppose a 
Magistrate, having acquired jurisdiction to 
initiate and sontinne  proseedings under 
sestion 145 of the Oode cf Orimina] Prosedure, 
ends the proseedings by sonviating one or 
the other of the parties before him to a term 
of six months’ simple imprisonment, ean it 
ever be sontended that thé order of sonvistion 
was passed by the Magistrate who bad 
jurisdietion to do so in virtue of his baving 
asquired the initial jurisdiction over & ease 
under sestion 145 of the Code. The 
existenee of preseribed sonditions is as 
mush  neeessary for the inseeption of 
jurisdistion as for its sontinuanee: for 
illustration I may refer to the deaizion of 
the Privy Conneil in the sase of Nusrerwangeo 
Pestonjee v Meer Mynoodeen Khan (3). Itis 
teng that if a Court having had jurisdietion 
to deside s sase desides it wrongly, the 
wrong desision is not without jurisdietion, 
As pointed out by Lord Hobhouse in the 
ease of Malkariun v. Narhari (4), “a Court 
has jurisdistiom to deside wrong as well as 
right.” This dictum, however, slearly means 
that a desision, however wrong, is valid 
unless it is set right by taking the sourse 
preseribed by law. But no desision aan be 
regarded as valid if it  eontravenes the 
terms upon whieh the jurisdietion subsists, 
even though there wasa valid asquisition 
of jurisdiction at the beginning. The view 
whish I take is illustrated by the ease of 
Raghunath Das v. Sundar Das (5) decided by 
the Privy Counsil, In that ease an 
applisation for: exesution of a deeree was 
made before a Court having’. jurisdistion to 
entertain that applieation. It did entertain 


(3) 6 M. i. A, 134; 19 KR. R. 50, 

(4) 271. A. 216: 25 B 887; 9 Bom, L. R, 92%; 6 
C. W. N. 10; 10 M. L. J. 888, 7 Sar, P. O. J. 739 (P. O,), 

(5) 24 Ind. Qas. 804; 42 O. 79; 18 C. W. N. 1058 
l L. W. 567; 27 M. L. J. 154 16 M. L. T. .858; 
(1914) M. W. N. 747; 16 Bom. L, E. 814; 20 C. L. J, 
565; 18 A, la, di 164 4l I, Ay 261 (B, Qj. 
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ih and thereby acquired initial jurisdistion 
to proseed with it, but in the prosess of 
exesution it sold properties as against the 
legal representative of a deseased judgment- 
debtor without issuing a notise under section 
948 of the Code of Civil Prosedure (Ast 
. XIV of 1882), Their Lordships’ attention 
was ealled to the ease of Malkarjun v. 
Narhari (4) already referred to. Lord 
Parker in delivering the judgment of their 
Lordships of the Privy Oouneil observed:— 
‘In the ease of Malkarjun v. Narhari (4) 
aueh a notise had been served, and the Court 
had determined, as it had power to do for the 
purpose of the exesutien proesedings that 
the party served with the noties was in 
fast the legal representative. It had, 
therefore, jurisdistion to sell, though the 
deeision as to who was the legal representative 
was erroneous,” With regard to the ease 
before him his Lordship  observed:— A 
noties under sestion 248 of the Code ia 
nesessary in order that the Court should 
_ obtain jurisdietion to sell property by way of 
exesution as against the legal representative 
of a deseased judgment-debtor.” I, therefore, 
hold that the Sub- Divisional Magistrate had 
asquired jurisdiction to take proeeedings 
under sestion 145 of the Code of Oriminal 
Prosedure, but that jurisdietion was destroyed 
by the fast that the ease whieh he ‘had 
hefore him was admittedly one of joint 
possession on the part of both the parties 
and not cf exelusive possession on the part 
_of one of the two, This view is supported 
by a large number of decided eases a8 wall 
[See Tarujam v. Asamuddi Bepart (6), Mon 
Mohan Ghose v. Rajendra Ooomar Ghosh (7), 
Dharani Kanta Lahiry v. Girija Kanta Lahiry 
(8), Radha Raman Ghose v. Baliram Ham (9) 
and Makhan Lal Hoy v. Barada Kanta Hoy 
(10)1. The learned Counsel for the opposite 
party eontended that the view taken in those 
eases was dissented from ina later desision 
of the same High Oourt in the sase of 
Basanta Kumar Dasi v. Mahesh Ohandra Laha 
(11) Iam of opinion that that is not the 


(6) 40. W. N. 426, 

(7) 7 €. W. N. 482, 

(8) 8 O, W. N. 485; 1 Or. L. J 67. 

(9) 80, W. N 885; #2 C. 249; 1 Or. L. 4. 847 

d 11 C, W. N, 612; 5 Cr. L. J, 296.. l : 
19 1nd. Cas, 541; 40 0, 982; 14 - Or; Lid. ,269, 
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effest of the ease sited by the learned 
Qounsel. Oa the sontrary, it is in line 
with the eases to whioh  referenee has just 
now been made. In that case ® dispute 
whieh had given rise to a likelihood of & 
breaeh of pease related to two plots 
demareated by defined boundaries and eaeh 
party elaimed to be in possession of those 
plots to the exelusion of the other. With 
referense to tbe ease of Makhan Lal Roy v. 
Barada Kanta Roy (10), Mr,  Justies 
Harrington observed:— If that be so, and 
the huts were not in possession of either 
party to the exelusion of the other, the 
order under section 140 sould nob be 
made.” 

I, therefore, aeeept the applieations, quash 
the proseedings held under sestion 145 cf 
the Oocde of Oriminal Proecdure and seb 
aside the orders passed in relation thereto. 
I reed hardly remark that it would be 
open to the - distriet authorities to take any 
other proseedings, if they think i$ nesessary 
to do so, either under. seetion 107 of the 
Code of Oriminal Proeedure or under any 
other provision of law applieable to the 


sireumstances of the ease. l 
Application accepted, 
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PATNA HIGH COURT. 
GovasNuxNT ApPaat No, 1 or 1921, 
May 18, 1921. 
Present :—Sir Dawson Miller, Kz. . 
Chief Justise, and Mr. Justiee Coutts. 


- EMPEBROR--APPELLANT 
versus , ; 
TAR MUHAMMAD JAN—Accuszp— 
RESPONDENT. 
Bengal Municipal Act (III of 1884), s, 201— 
“Wood,” whether includes timber, : 


Thea word “wood” in section 261 of the Bengal 
Municipal Aot is used in its ordinary and natural 
meaning and includes timber A timber yard, 
therefore, is & yard. or depêt for trade in wood 

“hin the meaning of that section and requires s 
license, [p. 828, col. 2; p 828, eo], 1.) 
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Appeal by the Government against an 


order of nequittal passed by a Magistrate at 
Onttaek, dated the 31st January 1921. 


‘Mr. Sultan Ahmed, Government Advosate, 


for the Appellant. 

Mesara, S. P. Verma, H.D. Nandkeolyar 

and. G, O. Pal, fo» the Reepondent, 
JUDGMENT. 

MiLLER, O. J.—This is an appeal on behalf 
of the Crown against an order of acquittal of 
the Magistrato st Outtask, dated the 31st 
January 1991. The saseeused was tried for 
an offense under sestion 273 of the Bengal 
Municipal Ast of 1884. Thesestion provides 
that whoever without a lisense uses ary place 
for any of the purposes spesified in *eation 
261 ..and other seations shall be lieble for 
every aueh offence to a fine not exceeding 
Rs. 50.-and to a further fine not exnesding 
Rs, 10, for every dav during whioh the offense 
is sontinued after be haa haan sonviotad of anah 
offanes. .Sestinn ?6! rrovides, in so far as 
it is materia] to the present sare, that, within 
sunah losa! Jimita as may bo fixed hy the Oom- 
missioners, no viase shall be nsed without a 
lisense from the Commissioners, 

“Aaa yard or depdt for trade in bay, 
straw, wood, thatehing grass, jute or other 
dangerously inflammable material.” 

The provisions of these sestions were 
applied to the area within whioh the aseused 
kept a timber warehouse sometime in the 
year 1919. The assused had no lieense, 
and that was what gave rise to the present 
prosesution, and the only point for determina- 
tion in the ease was whether a timber yard 
was a yard or depót for trade in wood. It is not 
disputed that the aseused kept a yard for the 
purpose of trading in timber and that he did 
not have a lieense; and the short question is 
whether timber somes within the term wood 
as used-in the sestion quoted. The learned 
Magistrate before whom the ease same took 
the view that the sonsluding words whieh I 
read from the sestion, whieh ineluded cther 
dangerous -and inflammable material, ought 
to be read as limiting the. application of the 
preseding ` words; and ‘that if-it .sould ube 
shown tHat the yard was not used" for :trade 
in .wood -of a dangerously ‘inflammable 
nature, ‘then ‘the sestion: had. no applisation. — 

“Tam.unable to assept--that interpretation. 
Eyen assuming. that many kinds of --timbar- 
may not ba highly, inflammable, other, kinds 
may properly eome within the dessription. 
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It may be diffeult to draw the line, and, 
therefore, the keeping of all kinds of wood 
may well have been rerarded as a -proper 
subject for Heenre. The were faet that in 
eddition to the things ergeifiesJly erumerated 
other thirgs sre ineluded if they are of a 
bighly irflammatle nature does not, in my 
opinion, limit the mesnirg of the things 
Bpeeifisa]y mentioned. If Any inferenee eon 
be drawn from the eoneluding vorde, think 
it is that the Legiclature aonsidered ell kinds 
of wood as dangerously inflammable It 
seems to me that the, word ‘wood’ has been 
advisedly used in this section, There ean be 
no doubt that the word itself inelndee not 
merely the more inflammable kinds eush as 
firewood, but also insludes all other olassen of 
wood, even large bulka cf timber, and the 
Legislature in passing thir seetion irtended, 
in wy view, thet every kind of wood should 
be ineluded, beenuse wood ir jfrelf ie of & very 
inflammable nature. It mey be that there 
are large bulks of timber which do nob 
easily eateh fire as other deeeriptions of. 
wood, wwoh as firewocd spd rhavirgs, but 
nevertheless the substanee itself iss!ways of 
a highly inflammable nature and the were 
faat that it would not eateh fire easily in the 
first inatanse is not the only eonsideration 
which one bas to regard. Tt ean hardly -be 
disputed that onse a timber yard does cateh 
fire, then the eonflagration may be a very 
serious one, and of greater extent and dura- 
tion and more diffisult to quell than in the 
ease where firewood and similar materials 
alone are kept. I ean see no reason to 
suppose that the Legislature in using the 
word ‘wood’ meant that word to be used in 
any but its ordinary and natura] meaning.. 
Even in the ease of a timber yard there are 
verious species. of timber; some of it may be 
large and heavy, some of it may te planks 
or boards or battens orany other kind of 
timber, and, inany event, even if the timber 
yard merely consists of large bulka of timber, 
it invariably happens that there are chips 
and other amall pieses lying abont the plase, 
whieh in themselves are highly inflammable 
in the initial stages of a fire, I am unable to 
agree with the view taken .by the ‘Magistrate 
that the word ‘wood’ was not intended to apply 
to that speaies of wood whish is, generally 
known under the name of timber. 
Another-point was dissussed.in.the desision 
of the Magistrate and apparently - had «some 
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infüuenee upon his desision. He says at the 
‘end of his judgment that apparently the 
Munioipality itself was for a long time of the 
game opinion as he was, for it appeared that 
‘although several sush timber depôts or yards 
had heen in existense within such Munisipal 
area for the last 20 years, on no previous 
ossasion had they demanded any lisanse, 
The learned’ Magistrate-was speaking without 
information in making that observation, 
besause it was only in the year 1919 that these 
provisions of the Bengal Municipal Aot 
were applied by notifisation in the Gazette 
tothe area in question and no sonsidera- 
tion of that sort whish apparently influ- 
enced tha learned Magistrate san arise 
In my opinion the aesused was guilty of the 
offense sharged, and the only question is 
what is the proper penalty that we should 
infliat in such a oare, The assured is oon- 
: vieted under gestion 261 eoupled with sestion 
278 of Bengal Aat III of 1884 and sentenaed 
to a fine of Rs. 25, in default to two weeks 
simple imprisonment, 

OCourrs, J.—I entirely agree with the judg- 
ment of his Lordship the Ohief Justice. 
There.is no authority for the proposition that 
has been advansed that the words at the end 
of the slause "or other dangerously inflam. 
mable materials” are words of limitation 
and the learned Deputy Magistrate hss 
slearly misunderstood the applieation of the 
ejusdem generis rule, Timber is elearly insluded 
in the term wood and we must assume that 
in using the term wood the Legislature 
intended to use it in the proper signifisation 
of the term. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Oxtminat Revision No, 293 or 1920. 
January 3, 1921. 
Present — Mr, Hallifax, A. J. O, 
EMPEROR- APPLIOANT 
versus 
SHAIKH DAUD—Opeosrte Party. 
‘Criminal Procedure Code (Act V of 1598), ss. 488, 
489, 49 1 —Maintenance— Wife subsequently divorced —- 
Pid -»4ghether can “bs -enforced — Magistrate, diy 
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Where a wife, whose husband has been ordere 
to pay her an allowance under section 4*8 of the 
Criminal Procedure Code, is proved to have been 
completely and validly divorced, a Magistrate is 
not only bound to refuse to enforce the order under 
section 490, but is also empowered to alter the 


‘amount payable under it to nothing under section 


489, that isto say, he can set aside the order, In 
auch cases the Magistrate is not only competent 
but is bound to inquire into the faci and the 
validity of.the Avori. [p. 881, col. 2.) 


Criminal revision on raport, dated the 8th 
November 1920, under seetion 439 of the 
Criminal Prosedure Code, by the Distriat 
Magistrate, Bilaspur, 

Mr. G. P. Dick, Standing Counsel, for the 
Orown. 

JUDGMENT.— Mr. Sayid Mohsin Husen, 
Sub-Divisional Magistrate of Mungeli, on the 
lst of May 19:8,. passed an order under 
geation 48&, Criminal -Prosedure Code, that 
one Sheikh Daud should pay ten rupees a 
month to his wife Musammat Fatima Bi for . 
her maintenanee. In the proeeedings Sheikh 
Dand pleaded that he had already divoreed 
his wife, but failed to proveit, After several 
reeoveries from him by warrant, he applied 
on the 27th of Oetober 1919 for sansellation 
of the order on the ground that he had 
divoreed his wife some months previously, 
On the llth cf Desember 1919 Mr. J.O. 
Gupta, who was then dealing with the ease, 
held that this divoree also was not proved 
and he rejeeted the application. 

It appears that in the sourse of the 
proseedings before Mr, Gupta, Sheikh Dand 
pronounced talak three times in the Court, 
in the presense of his wife and the Magistrate 
and the Qazi, obviously with the intention 
of divoreing his wife as formally and ag 
sompletely as possible, It would seem that 
the Magistrate was asked to make a reeord 
of the matter and apparently to aet on it, 
but he refused to do so. The divoree sould 
not have effeot till the expiry of the period 
of the :ddat so that the Magistrate eould 
not have asted upon it, but I think he would 
have been well advised to make a resord of 
what tcok plase in his prasenes. On the 8th 
of Maroh 1920 Sheikh Dand made another 
applisation before Mr. Abdur Rabman, who 
had sueeeeded Mr. Gupta, for sansellation of 
tha order, on the ground that he had divorsed 
hie wife in Mr. Gupta’s Court and preseneg 
on the 29th of Novea.ber 1919, "The sase 
was transferred to the Oourt cf Mr, Mandloj 
by the Distriet Magistrate on the 25th of 


880 ^ 
EMPEROK t. SHAIKH DAUD. 


May 1920. Mr, Mandloi found that the re. 
pudiation of his wife in Mr. Gupta's Oourt by 
Sheikh Daud on the 29th of November 1919 
was a complete and valid divorse and assord- 
ingly set aside the order for pay ment of main- 
tenanse allowance on the 25th of September 
1920 with effeat from that date. 

Acting on.an application made by the 
wife Musammat Fatima Bi, the District Magis- 
trate has reported the ease under section 438, 
Oriminal Prosedure Code, resommending that 
the order of saneellation should be set aside 
and the order for the payment of mainten- 
anoe -allowanee restored for the following 
T6880D8:—- 

“1 The applisation should not have been 
entertained as the Magistrate had no power 
to review his predeeessor’s order. 2. The 
matter was ves judicata, 3. There was no 
fresh sause of aetion, as divoree is not one 
of the sireumstanses set forth in sestion 488 
(4) disallowing mainteranee, and no ease 
under seetion 489 was made out. 4. The 
Magistrate had no power to deside on the 
validity of the alleged divoree for whieh 
Sheikh Daud should have applied to a Civil 
Court. 3. As the divoree is alleged to have 
taken plase in the presence of Mr Gupta, 
Mr. Gupta's order must be held to have the 
effeot of deelaring it invalid and the Sub. 
Divisional Magistrate had no power to revise 
that order. 6. The alleged divoree was a 
deliberate attempt to evade the law and as 
sugh -was invalid." 

The first two and the fifth of these 
reasons for eonsidering the order now. passed 
to be wrong are really the same, that Mr, 
Gupa had already desided the point, Bat, as 
‘has been stated above, Mr. Gupta never even 
mentioned it and, aesording to the witnesses 
who were present in his Court, definitely 
refused to eonsider i6 or to have anything at 
all to do with it, The fourth reason, that 
the matter of the validity of the divoree was 
- fora Civil Court to üeoeide and not for a 
Magistrate in proseedings under sestion 488 
of the Criminal Prosedure Code, begs the 
whole queation. That question, whieh is 
Bet out in the two remaining grounds stated 
in the report of the learned Distriot Magis- 
trate, is whether an order made under sestion 
488 for the payment of maintenanse to 4 
wife ean be eanselled if her husband sub. 
sequently divorees her. If it ean, then it is 
perfeetly obvious that the Magistrate is nof 
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only sompetent but is bound to enquire into 
the fast and the validity of the alleged divorse, 
as has indeed been done without objestion on 
two previous oosasions in this very sass. 

it appears to me that the proposition 
that an allowanse, ordered to be paid by a 
man to his wife for the sole reason that she 
is his wife, eeases to be payable when she 
ecases to be his wife, whether by death or 
divoree, is not even open to dissassion, So 
far all the High Courts in India are agreed, 
Knox, J., was & dissentient minority in the 
Full Beash ruling of the Allahabad High 
Court in Shah Abu Ilyas v, Ulfat Bibi (1), 
where all the authorities are reviewed by Mr. 
Justioe Aikman, who said; “I find myself 
unable to agree with the view taken by my 
brother Knox. That view appears to me to 
be opposed not only to decisions of thia Court, 
but to desisions of the Caleutta, Bombay and 
Madras Hizh Courts and the Chief Court of 
the Punjab, and, so far as I ean aseertain, it 
has not been adopted by any authority save 
my brother Knox. [t has been repreatedly held 
that the Legislature in enaeting sestion 488 
of the Code of Criminal Prosedure did not 
intend to interfere with the right of divoree," 
The further proposition that & Muhammadan 
wife's allowanee does not sease till the end of 
her tddat seems to me included in the pro- 
position that it seeses on her divoree. It is 
no more than saying it seases when the 
divoree i8 somplete and not before, 


The Allahabad High Court stieks to 
the view taken by Mr, Justiee Mahmood in 
the ease of Din Muhammad, In the 
matter of the petition of (2) that 
a divoree is not such a ehange of oir- 
eumstances as ia sontemplated by sestion 
489 of the Oriminal Prosedure Oode and 
further that that section empowers a Magis» 
trate only to inerease or deerease the amount 
of the allowanse and not to order its entire 
dissontinuanee, It is held that in a ease of 
divoree the Magistrate ean only refuse to 
enforse the order under sestion 490. The 
quastion whether the Magistrate should aab 
under section 489 or under seetion 490 is of 
little more than asademis interest, but with 
all respest I must dissent from the view 


E A. 60; A, W. N. (1888). 178; 10 Ind, Des, 
N. NK. * s 

(2) à A. 226; A, W, N. (1882) 287; 8 Ind, Deo, 
(x, 8) 198, 
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expressed. In Shak Abu Ilyas v. Uljai Bib 
(i), Mr. Justise Aikman has thus stated 
the reasons that led him and Mr. Justiee 
Mahmood to adopt it: "1 entertain no doubt 
that the ‘shange in sireumstances’ referred 
to in seation 489 is a abange in the peeuniary 
or other sirsumatanees:of the party paying or 
reseiving the allowanee whieh would justify 
. an inerease or desrease of the amount of the 
monthly payment originally fixed, and nota 
shange in the status of the parties whish 
would entail the stoppage of the allowanee. 
I eoneur with the following observations of 
Mahmood, dJ., in the ease of Din Muhammad, 
in the matter of the petition of (2) *—The 
words “the Magistrate may maka sush 
alteration in the sllowense ordered as he 
deems fit,” preeeded as they are by the word 
“wife” and followed as they are by a limitation 
as to the amount of the monthly allowanee, 
slearly indieate that “the alteration in the 
allowanse" eontemplated by that sestion only 
refers toa power to alter that amount and 
‘not to a total diseontinuanse thereof.’ 
The same view was taken in Abdur Hohoman 
v. Sakhina (3).” 

Neither learned Judge gives any 
reason for exeluding legal or personal status 
from the sireumsianses in whieh & ehange 
would make seetion 489  applieable and 
ineluding in them praetisally nothing but 
pesuniary eijroumsítanees, The reasons for 
thinking that the sestion allows only an 
alteration in the amount and not a total 
diseontinuanse of the allowanee are those of 
Mr, Justice Mahmood. Here again I am 
eompelled to say, with the greatest possible 
respest, that I oannot follow the learned 
Judge. I am unable, in the first plase, 
to see what the position of the words 


"wife or shild” has todo with the question, . 


They are merely a part of the dessription of 
one of the two elasses of persons in whose 
eireumstanees a change would empower the 
Magistrate to make an alteration in the 
allowanse. They are indeed otiose and might 
easily have been omitted. As to tho limitation 
of the amount, that is merely à maximum, 
and to say that beeause of that limitation 
the alteration aonld not be to nothing would 
be to say that beeause of the same limitation 
in sestion 488 tho Magistrate sonld nt 


(3) 5.0, 658; 2 Ind, Deo, (1, s.) 963, 
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refuse to give an sllowanse on proof that 
the applicant was not the wife cr ehild 
of the non applisant. Another reductio ad 
absurdum of this view suggests itself. A 
man 18 ordered to pay Rs. $0 a month to his 
wife ard is subsequently redueed to absolute 
beggary His wife on the other hand 
inherits a very large fortune in her own 
right. In the view taken the Magistrate 
sould ast on the application of the husband 
under seetion 4&9, but would have to atultify 
himself by passing a meaningless order 
redueing the sllowanee to one pie per mensem, 
whieh in this ease would be even more 
meaningless and futile than aueh an order 
usually is, besanse ex hypothest the man sould 
not pay even that. 

I am in entire agreement with the 
view taken in 1873 by the High Oourt of 
Caleutta in Nepoor Aurué v. Jura? (4) and in 
1894 by the Ohief Court of the Ponjab in 
Musammot Ba, v. Naw.b Khan (5) that a 
valid divoree is sueh a ehange in sireum- 
stanees as is contemplated by sestion’ 439 of 
the Oriminal Prisedure Code. in neither 
ease is it definitely stated that the alteration 
in tbe amount of the order sould be a 
reduetion of it to nothing, but that is a 
nesessary  seonsequenee of the view: taken 
that a wife seases entirely to be entitled to an 
allowanee previously ordered when she is 
eompletely and validly divoreed. I hold, 
therefore, that whens wife, whose husband 
has been ordered to pay ber an allowanes 
under seotion 488 of the Criminal Prosedure 
Ocde, is proved to have been eompletely 
and validly divorced, a Magistrate is not only 
bound to refuse to enforee the order under 
sestion 490, but is also empowered to alter 
the amount payable under it to nothing 
under seetion 489, that is to say, he ean set 
aside the order. For these reasons I deeling 
to interfere. 


Application dismissed.. 


(4) 19 W. R. Or. 73; 10 B. L, R, App. 88, 
. (8) 21 P; R. 1804 Cr. 
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BOMBAY HIGH COURT. 
Criminal ÁPPEÁAL No. 151 or 1921. 
June 7, 1921. 

Preseni : — Mr, Justise Pratt and 
Mr. Justice Faweatt. 
MARUTI JOTI SHINDE-—Aoc008ED — 
APPELLANT 


versus 


EMPEROHR-—HRzsPoxpzNr. 
Criminal Procedure Code (Act V of 1898), s, 288— 
Statements made before Police and Committing Magis- 
. trate vetracted—-Retracted statements, whether "sub. 
stantive evidence’’-—Reason for using retracted state- 
` ments. 


The previous statements of witnesses made to the 
‘Police and the Committing Magistrate can ‘be used, 
no doubt, to impeach their oredit, under seotion 155 
of the Evidence Act, if they are subsequently 
changed; but section 288 of the Oriminal Procedure 
Code goes further and makes such statements “evi- 
dence in the scase,’’ 2e, ‘substantive evidence of the 
facts therein deposed .to, However, before .such 
evidence is substituted under section 288, Criminal 
‘Procedure Code, it is necessary that there should 


bo some reason why it should be preferred. This . 


is a matter of prudence and not of law. [p. 382, 
col. 2; 334, col. 1] 

Emperor v. Dwarka Kurmi, 28.À. 688; 3A. L. J. 
'852; 4 Cr. L, J. 61; ALW N, (1905) 187, Queen- Empress 
.v. Dorasami Avyar; 24 M 414 at p. 416; 2 Wier 877 
cand: Queen-Empress v. Jadub Das, 27 O. 295; 4 C.'W. 
N. 129, followed. 


Criminal appeal from sonvistions and 
Bentenses passed by the Assistant Sessions 
Judge: at Satara. 

Mr. K. N. Koyajee, for the Acauned. 

Mr. S. 8. Patkar, Government Pleader, for 
the. Crown. 


JUDGMENT,—The two-aasused have been 
convicted ‘of -the offense under sestion 436, 
Indian Penal Code, in that they :destroyed 
by fire on the right of 14th May 1920 the 
eattle-shed of the complainant in the village 
of Ohikli, l 

It is admitted that the sattle.shed . was 
burnt down that night. The next day the som- 
plainant’s ‘brother, Dadu, made a statement 
to the effest that the fire was.aeeidental and 
a Panshnama was” resorded: to that effest, 
The Paneh and the Patil state that Dadu said 
that the two aseused had burnt down the 
shed and that he was afraid to somplain 
against trem, as they were the leaders of a 
gang who were the terror of the village, 

The story given by the complainant and 
his brother, Dadu, is that these two asensed 
endeayured to extort from them a sale-deed 
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of a field and on his: refusal threatened that 
very night to burn ddwn hia eattle-ahed, 
Shortly after that, the -somplainant: was in. 
formed by the two Mahar boyz, Joti and 
Shankar, that the eattle-shed bad baen burnt 
down in their presenee by the two aeeused. 
‘Now there is no doubt that the fire: was 
not aeeidental, This is proved by the items 
of sireumstantial svidensa to whioh the 
Sessions Judge has referred. Firstly, the 


. complainant and his brother did not invoke 


the assistanse of any of the villagers to put 
‘out the Gre. Sesondly, the fast that none of 
the sattle in the shed were injured eorrobo: 
rates‘ the story: of the two boys, Joti: and 
Shankar, that the two assused had eome to 
them in the eattle-ehed and set fire to it 


after diresting them to untie the bullocka 
‘tethered there. 


Thirdly, the fast that -the 
éxplanation of the fire given in the Pansh- 
nama eannot but be true, for there was no 
hemp on the upper floor of the eattle-shed. 


Again there is no doubt that a atate of 
terrorism existed in the village. The eom- 


'plainant and his brother left the village two 


days after the fire and did not return till sent 
for by the Polise some months later. Also an 


‘armed Poliee poat was st&tioned in the village 


to deal with this gang. These fasts make it 
very probable that the explanation given of 
the statement;oof Dadu and the Panchnama 
of the i5th May are true. 


Then there is the evidence of Narayan, 
-Dadu and -Vithu -that aseused attempted to 
extort the-sale-deed from Narayan, and on 
his refusal threatened to burn down his shed. 
. And there is the direst evidense of the two 
Mahar boys, Joti and Shankar, that it was 
the aeeused who set fire to the catéle- 


. shed, 


The statements made by Joti and Shankar 
are substantive evidenee in the sase. The 
‘Sessions Jadge is wrong whan’ lie sousiders 
‘their previous statements made to the Police 
‘and the Committing ‘Magistrate are relevant 
only to -ecutradiet or negative ‘their atate- 
ments made in. the Court of Session. That is 
the effeet of sestion i55 of the ‘Indian 
‘Hvidenee Act; but- seation 2:8, Oriminal: Pro- 
sedure Code, goes further and makes ‘sueh 
statements "evidenee in the -ease,” če , sub- 
atantive evidenae of the fasts therein deposed 
to. Wo agres on this point in the interpreta- 
tion put upon” the "sestion" im the “eases of 
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Emperor v. Dwarka Kurmi (1) and Queen- 
Empress v Dorasamt Ayyar 2). in the latter 
oase- the Judges said ; — 

“There oan ba no doubt the provision was 
intended to enable the. Court to read the 
previons evidence as substantive evidenee in 
the ease at the trial where, for. the purposes 


of justies, the adoption of such a sourse is | 


found necessary by the Judge." 

Before such evidense is substituted. under 
sestion 2&8, Criminal Prosedure Code, it is 
necessary, as pointed ont in Queen-Empresa 
v. Jadub Das (3), that there should be some 
reason why it should be preferred. Thatis a 
matter of prudenee and mot of law. Con- 
sidering the atate of terrorism. whish existed 
in tlie village and the probabilities of the ease, 
we-feel sure that the statements of these two 
witnesses in the Magistrate's Court were the 
truth. 

We aosordingly aonfirm the eonviotion and 
Sentenoe and dismiss the appeals, 


Appeal died: 


(1) 28 A, €83; 3 A. L, J. 852; 4 Cr. L. J, 61; A. W. N. 
(4906) 17, 

(2) 24 M. 414 at p. 416; 2 Weir 877, 

(3) 27 0. 295; 4 C, W, N, 129. 





CALOUTTA HIGH COURT. 
ORIMINAL Revision No, 1026 or 1920. 
i January 31, 1921. 
Present:—Mr, Justice Teunon and 
Mr, Justise Gliose. 
SITA NATH SAHA AND OTHERS— 
PgiirIONERS 
i DET 8748 


; A. HARVEY—Opposire Parry, 
Criminal Procedure Code (Act Vof 1898), s. 145 (4), 
proviso l— Wrongful dispossession, what is—Actual 
force or violence, whether essential to make dispossession 
forcible. 


“For the purposes of the Jst previso to sub- 


section (4) of section 145 of the Code of Criminal 
Procedure dispossession may be wrongful and yet 
not forcible, and to hold that ‘wrongful’ connotes 
absence of right or title would be to defeat the 
purpose of the section and to require the Magis- 
trate to enter into questions which by the section 
itself are expressly excluded from his consideration. 
[p 884, col L] - 
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A dispossession otherwise than in due course of 
law is wrorgful, [p. +34, col. 1.] 

It is not necessary that actual force or violence 
should have been used to some person or persons 
before a dispossession can be said to be ‘forcible.’ 
When the dispossession is effected by a show of 
criminal force sufficient to intimidate those in 
possession and to deter them from resistance, the 
latter are said to have been forcibly dispossessed, 
[p. 884, col, 1.] 


Criminal revision against an order of 
the Deputy Magistrate, Madaripur, dated the 
6th September 1920. 

The Hon'ble the Advooate-Ganeral, Babus 
Manmatha Nath Mukher,ee and Gopal Chandra 
Das, for the Petitioners, 

Sir Asutosh Chaudhuri, Mr. B. O. Chatteriee 
and Babu Birbhusan Dutt (for Babu Probodh 
Chandra Chatterjee), for the Opposite Party, 


JUDGMENT, 


Txunon, J.— This rule arises out of pro- 
eeedings taken nnder the provisions of seation 
145 of the Code of Criminal Procedure. 

The order initiating the proceedings was 
made on the 29th of June 1920, and the 
finding of the Magistrate is that up to the 
26th June the 2nd party to the proseedings, 
one Mr. Harvey, was in possession. He next 
finds that on the night of the 26th of June, 
in the absenoe of Mr. Harvey, the members 
of the. 3rd party a&esompanied by a large 
body of men (said in the evidenee to num- 
ber 300), armed with implements whieh 
might be used for offensive as well as for 
peaceful purposes, same upon the land in ques- 
tion and effectively dispossessed Mr. Harvey 
by surrounding the land on all sides with a 
fence. On these findings the Magistrate, 
applying the provisions of the lat proviso to 
sub seetion (4) of section 145 of the Code, 
has made his final orders in favour of the 
2nd party. 

But there is a further finding or expres- 
sion of opinion by the Magistrate, based 
apparently on the doeumentary evidence, that 
title is with the lst party, 

It ir, therefore, sontended on behalf of the 
Ist party, the petitioners before us, that title 
being with them, and no actual violence 
having been used, their dispossession of the 
lst party eonld not be said to be either. 
forsible or wrongfnl, In support of this 
contention it is urged that on any. other oon. 
siruetion the.word “wrongful” would be 
superfinons, and referense: has also been 
made to the definition of the worda wrongful 
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gain" and “wrongful loss? to be found in the 
Indian Penal Oode. 
- We are unable to assede to this sootention. 
Dispossession may be "wrongful" and yet not 
‘forcible,’ and to hold that “wrougf :1" sonnotes 
absense of right or title would be to defeat 
the purpose of the sestion and to require’ the 
Magistrate to enter into questions whish by 
the sestion itself are expressly exeldded from 
his sonsideration. It is not nesessary for 
ns to attempt any exhaustive definition of 
the term ‘wrongful dispossession,” but having 
regard to the sontext, in.our opinion, to say 
that a dispossession otherwise than in due 
eourse of law is wrongful would more 
elosely represent the intention of the Logis. 
lature. | 

Nor, in our opinion, is it neeessary that 
astual foree or violense should have been 
used to some person or persons before a dis- 
possession san be said to be ‘‘foreible,” When 
the dispossession is effeated by a show of 
eriminalforee sufficient, as in this ease, to 
intimidate those in possession and to deter 
them from resistanee, the latter, in our 
opinion, may well be said to have been 
foreibly dispossessed. 

In this view we diseharge this Rule. 

GuosE, J.—1 agree. 


Rule discharged, 


OUDH JUDICIAL COMMISSIONER'S 
OOU 


OniMINAL APPLIGATIOnN No. 102 or 1920, 
Desember 10, 1920, 
Preseni:— Mr. Lindsay, J. C. 
MUNIC:PaL BOARD, FYZaBAD— 

COMPLAINANT— ÀPPLICANT i 
; , VETAUS | 
Musammat VIDY ADHARI-—AcQU8ED-— 
Opposites Parry, 
Criminal Procedure Code (Act V of 1698), s; 439 
—Revision—Acquittal — Practice — Interpretation of 
Statutes—Vested rights, interference with, 


The law gives the power to Courts of revision 
to interfere even with orders of acquittal, and 
although interference with such orders is nob usual 
it may be resorted to in exceptional circumstances. 


[p, 826, col. 1.] 
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There is & presumption against the taking away 
ofa vested right by any fresh legislation, and a 
constraction which involves the tuking away of 
vested rights ought nob to be adopted it the words 
of the enactment are open to any other construction. 
Bub this question can only arise whenever there is 
any ambiguity inthe language of the enactment 
itself. [ p. à4», col. 2.] 

Where the language of the enactment is plain 
and the matter is free from ambiguity, there is no 
room for this presumption. [p. 833, col. 1.] 


Criminal &polisation against an order of 
the Sessions Judge, Fyzabad, dated Ist June 
1920, upholding that of the Magistrate, 
First Class, Fyzabad, dated 23rd Desember 
191v. ; ; 

Mr. Ngamal Ullah, for the Applieant. 

Mossrs, Besheshwar Nath Srivastavz and 
Hardhian Ohandra, for the Opposite Party. 


JUDGMENT .—Sestion 238 of the Maniai- 
palities Ast (Aot If of 1916) authorises 
Manieipal Boards in these Provinses to 
make bye-laws eonsistent with the- Aat for 
the purpose of promoting or maintaining 
the health, safety and sonveniens’ of the 
inhabitants of the Municipalities whieh are 
under their control, .ab-sestion 2 of this 
section  eonfers particular powers upon 
Munisipal Boards in the matter of making 
bye-laws and deslares that Manisipal Boards 
may frame any bye jaws such as are 
dessribed in List 1 whieh is attashed to 
the: seetion. List Lis divided up into several, 
parts one of whish is part H, and the bye- 
laws under part H are deseribed as being 
bye-laws to provide for the publie safety 
and eonvenienee, Under alause (e) of part 
H a bye-law may be passed by a Muniocipality 
prohibiting in any specified street or area 
the residing of publie prostitates and the 
keeping of a brothel. 

Oa the 20th of January 1919, the Munisipal 
Board of Fyzabad promulgated a bye-law 
under this partisular clause whieh has - just 
been mentioned. This bye-law laid down 
that no publis prostitute should reside 
within eértain areas and atreets whieh are 
spesified in theorder, Tha penalty attashed 
to any breach of the bye-law was also 
provided in the notification under watch 
the byelaw was promulgated. It was 
deslared that the breash of the bye law 
should be, punishaole wish fiae exteading 
to Rs, 5u0, and there was a further provision 
to meet the ease of a sontinuing breast, 

' Taking astiun under this bye-law tha 
Munieipa! Board issued a notiee to the op: 
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posite party in tnis ease, Motammai Vidya- 
dhari, calling upon her to vacate her residence 
in one of the areas notified under the bye-law. 
Musammaé Vidyadhari disregarded the notiee 
and the sonsequense was that a ease was 
instituted in the Court of tne Magistrate for a 
breach of the bya-law. The Magis- 
trate in his order has found that this 
woman is a public prostitute and that she 
resides in the prohibited area. 
~ found that she disregarded the notise whioh 
had been duly served upon her. In these 
siranmstanees if might have been expested 
that the Magistrate would have resorded 
an order of sonvietion. He allowed himself, 
however, to enter into mueh irrelevant dis- 
cussion of questions of publio poliey aud the 
polisy of the Legislature, with whieh he was 
in no way eonserned, and having some to the 
eonelusion that the residenae of this woman 
in the prohibited area did not affest the 
publie safety and convenienee, he passed an 
order of sequittíal, As regards this I need 
only observe that the question as to whether 
this women's residense in the area where she 
lives is a matter aífesting the publie safety 
and sonyenienee is a question not for the 
Magistrate, but for the Munisipal Board which 
framed the bye-law under the powers sonfer- 
red by seetion 298 of the Municipalities Aot. 
The order of the Magistrate is olearly wrong 
and the only question is what sourse ought 
now to be taken. 

It is the fact that Oourts of revision as a 
matter of prastice refuse to entertain appli- 
eations dirested against an order of acquittal, 
the ground being that there ia a special 
provision of the law by whieh the Losal 
Government may' appeal against an acquittal 
order, However, it is not to be doubted that 
the law gives the power to Courts of revision 
to interfere even with an order of this kind, 
and although interferenee is not usual it may 
be resorted to, and has been resorted to, in 
eertain exseptional  eireumstanoces, In the 
present ease it is obvious that if 
the view of the law taken by the Ma- 
gistrate, who tried this ease, is to be allowed 
to go unshallenged, the result will be that 
a bye-law whieh the Municipality has made 
in the exereise of its powers may be rendered 
futile, OË sourse it does not follow that 
every Magistrate before whom a prosesution 
of this kind may some will follow the pesu- 
liar views of the law entertained by the 
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Magistrate in this ease, At the same time 
it seems to me to be desirable that this 
matter should be put right, in order to pre- 
vent any possibility of further error in other 
oases of this kind whieh may arise, Itis not 
possible for me to sorreat the error without 
setting aside the order of acquittal, I am 
satisfied, therefore, that thisis a ease in-whish 
I ought to interfere in revision, unless some 
other good reasons are put forward whieh 
would render interferense undesirable, 
Iteannot be, and indeed has not been, sag- 
gested that the Municipalities Act or the parti- 
cular sestion of it to whieh 1 have referred 
isin any way ultra vires of the Legislature, 
Nor san it be sontended that the rule whieh 
the Munisipal Board has framed under the 
provisions of seotion 298 is in any way 
beyond the powers of the Board. Itsomplies 
exactly with the form whioh is presoribed 
by the Act itaelf, and it is quite elear that no 
prohibition has been promulgated by this 
rule whish isin exeess of the powers delegated 
to the Munisipal Board. It has, however, 
been suggested that eífest should not be 
given to the rule, at any rate in this partioular 
ease, on the ground thatthe Aot shonld not 
be eonstraed as having retrospeetive effest, 
I have found some diffieulty in following thia 
argument, besause I am unable tosse how 
the Aet orthe rule whish has been made 
under it san be said to have any retros- 
peeiive eífeet, All that the law says is that 
after the Ast has some into forse a Municipal 
Board may, by a bye-law made under the 
seetion in question, prohibit the residense of 
a publies prostitute in a partienlar quarter, 
There is no case of retrospestive effest here, 
However,the argument has been put in another 
way. It is said thatthe Ast and the bye-law 
whioh has been made under it interfere with 
the vested rights of the assused and that it ig 
a principle of construstion that Aets should 
not be sonstrued so as to take away any 
right already vested. 
There is of course a presumption againat 
the taking away of a vested right by any 
fresh legislation, and a sonstrustion whish 
involves the taking away of vested rights 
ought not to be adopted if the words of tha 
enactment ars open to any other sonstrue- 
tion. But this question ean only erise 
whenever there is any ambiguity in the 
language of the enactment itself, Ta 
my mind the language of seetion. 298 ig 
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absolutely alear and no oseasion for eonstrus- 
tion in the sense above indicated arises. 
Whatever presumption there may be against 
the taking away of the vested right, that 
presumption must yield to the plain language 
of the enastment; and here, as I have 
said, the- matter is. free from all ambiguity 
whatever. 

I should have been sontent to dispose of 
this sase, had it been in my power, by the 
inflietion of a nominal fine; but unfortunately 
the law does not allow me to geonvert an 
order of acquital-into one of eonvistion, and 
so the only eourse whieh is open to me is 
to set aside the order whish has been passed 
by the Magistrate, I leave it to the Munisi- 
pal Board to decide whether or not it will 
proceed any farther in the matter. 


Order set aside. 


PATNA HIGH COURT. 
OurrACK ÜCrBOUIT. 
ORIMINAL Revision No. 14 or 1920. 
January 15,1921. 
Present :— Mr, Justice J wala Prasad 
and Mr, Justise Ross, 
KALI CHARAN DAS AND OTHRRS—- 
PaTiTIONERS 
VE7 SUE 


GELI BEWA—Opposite Parry. 
Criminal Procedure Code, (Act V of 189%), s. 807 
— Judgment of Appellate Court, when not in accord. 
ance with law. 


. A judgment of an Appellate Court which contains 

neither the facts of.the case nor the points for 
determination or the discussion of those points, is 
hob a judgment in accordance with law, 


t Mr, B. N. Dass, for the Petitioners. 

< JUDGMENT, 

- Jwara Perasan, J.— The Rule must be made 
absolute, ‘itis enough to quote the entire 
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judgment of the Court below in order to 
show that it is not a judgment at all, as is 
required by  seetion 367 of the Code of 
Criminal Prosedure. 

"On going through the resords I find 
it elearly proved that the somplainant was 
assaulted at her house. Even supposing 
that the assused had some bona fide alaim 
of right to the house (which was not made 
out to the satisfastion of the lower Ocurt), 
there does not appear any justification for 
the assault eommitted on a person in posses- 
sion of the house for the time being. The 
appeal is rejested,” 

Neither the fasts nor the points for 
determination or dissussion of those points 
find a plaoo in the aforesaid judgment of: 
the Court. That in itself is suffisient to 
set it aside. The question then is whether 
wa should remand the ease for disposing 
of the appeal in aeeordanee with law or acquit 
the aseused altogether. 

The acoused were tried ona sharge of 

criminal trespass into the house of the som- 
plainant uoder seotion 448 of the Indian 
Penal Code, The defenee raised was one 
of bona fide assertion of elaim. The learned 
Magistrate overruled the plea of the assused 
and held that there was no bona fide asser- 
tion of any claim, bot that the ascused 
acted fraudulently and malisiously in forsing 
themselves into the house of the complain. 
ant. The learned Distriot Magistrate doubts 
the sorrestneass of the view taken by the 
Trial Court and justifies the sonviction upon 
the ground that the aseused had no right 
to assault the somoglainant. There. was no 
oharge of assault at all and the asansed sould 
not be convieted of assault, nor of criminal 
trespass on aesounít of assault. 
. We have read the judgment of the trying 
Magistrate and we do not think that thia 
is a ease in whioh the aesused should be 
put :to another. trial. The- result: is that 
the application is allowed, the sonvistion 
and the sentence passed on the asaused are 
set aside and the fine, if paid, must ba re- 
funded, 

Ross, J, —I agree. ; 

Rule made absolute, 
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7° ft . GALOUTTA HIGH COURT. 
. Orvin Rune. No, 618 or 1920. 
January 13, 1921, - 

: Present :—Mr, Justise Buekland. 
"PROVASH CHANDRA BOSU—Puatinrise 
— PETITIONER 
versus 

Srimaii PRATIVABALA DEBI— 
DerNpANT No. 1 AND ANOTHER— — " 


Orroarrg PARTIES. 
Lease, maurusi mokarari— Covenant for payment 
to landlord of share of purchase-money on transfer, 
legality of —Purchase-money, proof of. 


A olause in & mowrusi mekarari lease which 
provides that in the event ‘of the land being sold 
the purohaser will pay to the landlord one quarter 
of the purchase-money, is not illegal, but to enable 
the landlord to recover he must prove affirmatively 
how much a quarter of the purchase-money was, 
and not leave this for the Court to infer. [p. 387, 
col, 1; p. 388, col. 1.5 

Rule against an order of the Judge of 
the Conrt of Small Causes at Howrah, in 
Suit No. 1527 of 1919. 

FAOTS appear from the judgment, 
= Dr. Dwarka Nath Mittra (with him Babus 
Bejoy Kumar Bhattacharjee and Narain 
Chandra Kar), for the Petitioner.—The plaint- 
iff ia the petitioner, The suit was for 
resovery of money payable to the plaintiff 
on assount of the transfer of certain land from 
defendant No. 2 to defendant No. 1. The 
mousy was elaimed on the strength of a 
stipulation in the lease. The lease, whieh 
is. a maurusi mokarar? lease, provides that 
the transferee, in the event of a transfer, 
would have to psy a quarter of the amount 
ef eonsideration money and would get his 
name resorded, otherwise the transferor 
Jessea would be held liable in law. The 
Court below. has dismissed the suit as being 
sontrary to. law and also for the absense 
of any privity of eontraot between the 
parties. My submission is that there is 
nothing illegal in the sontrast and that 
the eontraet runs with the land. Refers 
to sestion 12 of the Transfer of Property Aet, 
and Prabhu Narain Singh v, Ramzan (1). I 
submit upon the prinsiples the judgment 
should be set aside. 

Dr. Jadunath Kanjilal (with him Babu 
Probodh Kumar Das), for the Opposite Parties, 
—The suit has been sorrectly dismissed upon 
the findings of fact. I have purehased 12 
colas. The plaintif elaims one quarter 


- (1) 49 Ind, Cas, 805; 1% A, Ia J, 469; 41 A. 417, 
29 
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Far 
"Yee Eu 


of the . prise of 16° coffalu;: The ^ lónrta d 
Judge says that as the plaixti 
eould not say what would ba thé'pró^ 
portionate value of the 6 cottahs and^ fui. 
nished no  evidenee on the question's 


‘appointment, the suitis bound to be dig” 


missed. Further even aseording to "ih? 
elause relied upon by him, the learné* 
Judge holds that the amount would be 
payable on resognition of the transferee by 
the plaintiff, A permanent lease isa sala 
pro tunto and if there be any gush euricis 
elauso, there must be some sonsideration 
for it and that eonsideration is the reeording 
of the transferee’s name. Bat sueh elauses 
are sontrary to the policy of the law. 
Onse it is eonseded that the tenure is pət- 
manent, it besomes transferable without 
any restraint on alienation; Refers to seetion 
1l ofthe Transfer of Property Aet and see. 
tion 25 of the Indian Contrast Act. i 

Dr. Dwarha Nath Mitira replied briefly: 

JUDGMENT,—In this master the plaint- 
iff aued to reeover a sum of money whieh, 
he said, was payable to him on the transfer 
of eertain land from defendant No. 2 to 
defendant No. l. Dafendant No. 2 wae his 
tenant under a mokarart maurust lease of 6 
cottas of land. In the kabultyat the following 
elause osenra: ‘In ease the maurust mokarari 
land and jama be sold, the purchaser shall 
pay to you or.to your heira and representa» 
tives a quarter of. the amount of eon- 
sideration of purehase aesording to the terms 
of the kabuliyat and have his name resord- 
ed, otherwise we shall «ome under the 
purview of law." The dosument is admit. 
ted; it is also admitted that defendant No. 2 
sold to defendant No. 1 for a sum of 
Bs. 50012 coftas of land in whieh’ these 
6 eottas were insluded. The learned Judge 
has dismissed the suit on the ground that 
this elause is illegal. Though I do not 
agree with this view and the judgment in 
the oase af Prabhu Narain Singh v, Kamean 
(1), in whieh it was held that a eovenant 
of this- nature is a eovenant running with 
the land and binding on tha transferor and 
transferee, seems to me to sover this ense, 
this does not help the plaintiff, nor does 
it help him that there is nothing in 
geations 10, Ll or 12-of the Transfer-of Prop- 
erty Aet to whieh I have been referred; 
which. renders such a clause illegal. Un- 
fortunately for the petitioner, there are not 
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the findings of fast in the judgment of 
‘the learned Judge requisite to entitle him 
to judgment, The petitioner olaimed to ba 
entitled to` resover a quarter of the pur. 
shase-money of the 6 cottas. The Judge 
says "unless the plaintiff. oan- establish what 
"was the price of these 6 coffas of tank 
land, if is difficult to pass any judgment 
in plaintiffs favour What the prise was, 
was not established. It is not enough to give 
evidense of the prise of a larger piese of 
land twise the sizə of that covered by the 
lease. in whish the land sovered by the 
lease was comprised and then to say that 
one-eighth of the total prise represents a 
quarter of the priee of the 6 cottas. It 
was the duty of the plaintiff to prove 
afirmatively how muah was a quarter of 
the purehase-money of these 6 coftas, whieh 
from the fasts proved the Court sould not 
even infer. In the absenes of any evidense 
to show what was the prise of these 6 
colías, the snit was rightly dismissed, 
This Rule is, therefore, discharged with 
sosta, 1 assess the hearing.fee at one gold 
mohur, 
. Rule discharged, 





ALLAHABAD HIGH COURT. 

. FULL BENCH. 
APPLICATIONS OF BHAIRON GHULAM ARD 
ÜBANDRABHAN AND OTHERS oF 1920. 
May 14, 1921. 

. Present : — Mr. Justice Walah, 
Mr. Justiee Linds&y and 
Mr. Justise Sulaiman, 
BHAIRON GHULAM AND OTHERS— 
E APPELLANTS 
Cereus 


RAM AUTAR SINGH—Responpenr 


vr wd AMD 
OHANDRABHAN SINGH AND OTHERS— 
APPELLANTS 
m CSUS 
Ohaudhrt LEKHRAJ SINGH. — 
RESPONDENT, 


Civil Procedure Qode (Act V of 1808), O. XLI, r. 1, 


O. XE, r. 1—Allahabad .High Court Rules, Oh. III, 
r. 2—Appeal, second, presentation of, without copy of 
first Court's judgment, validity of—Judge, whether can 
dispense with copy, or extend time for filing same, 


Under rule 1,- Order XLII of the Civil Procedure 
Code, as revised by the Allahabad High Court by-rule 
2 of Chapter ILI’ of the Rules of that Court, an 
appeal from an appellate decree to the High Court 
inust- be accompanied bya copy'of the ‘judgment 
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of the first Court, A Judge to whom such an 
appeal is tendered unaccompanied by such copy 
cannot dispense with the copy, except by an order 
made with the consent of the parties, nor can he 
extend the time for filing the copy; the proper. 
course is to decline to allow the appeal to be pre- 
sented. [p. 340, ool, 2; p. 841, col, 1.] 


Missellaneous applications (sesond appeal) 
for admission. 


The ease first eame up before Mr. Justise 
Lindsay, who referred it toa Full Baneh by 
the following 
` ORDER OF  REFERENCE,—Theso 
two oases, whish are oases of sesond 
appeal up for admission, have . been 
put up before me to-day and I have to 
sonsider what sourse should be taken in 
view of what I understand to be sonflisting 
rulings of this Court on the matter to be 
decided. I may observe here : that both 
these sases have baen up, one before myself 
and the other before Mr. Justiee Hyves, The 
hearing of them was postponed, basanse it 
was understood that the matter requiring 
desision had been referred for eonsidera- 
tion to a Fall Boneh. It now appears, 
however, that no sush reference was made 
and that matters remain as they were before. 

The short point is this, Under rule 2, 
Chapter 111 of the Rules of this Court, no 
memorandum of appeal from an appellate 
deeree shall be presented until assompanied 
by a eopy of the judgment of the Court 
of first instanee, It frequently bappens 
that when memorandums are presented, the 
sopy of the firat Court's judgment is wanting 
and it seems to have been the prastise in this 
Court to allow time for the filing of the 
copy of the firat Court's judgment and then 
to deal with the question as if if was one 
of limitation arising under seetion 5 of the 
Limitation Ast. A question then arises as 
to whether auffisient sause has been shown 
for extending the time by reason of the 
application made to obtain a sopy of the judg- 
ment of the Trial Court. 

It is argued before me that in spite of 
the provisions of rule 2, Chapter III, there 
ia & proper presentation of the memorandum 
of sesoud appeal when the memorandum 
is &esompanied by & aertified  eopy of 
the dearee of the lower Appellate Court, 
and in support of thia argument I am re. 
ferred to the provisions of Order XLI, rule 1, 

It appears to me, however, that the proper 
Order to be applied in eases .like this ig 
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Order XLII. Order XLII, rule 1, lays down 
that the rules of Order XLI shall apply “so far 
as may be” to appeals from appellate deorees, 
It is elear from this language that the 
appliaation of the rules in Order XLI to 
second appeals is qualified by the worda “so 
far as may be," and if rule 2, Chapter III 
of our Rules of Court, is a rule whieh 
has been validly made under the powers 
of the Court to make rules, it seems to me 
that in dealing with oases like those now 
under eotssideration the provisions of Order 
XLI must be read along with whatis son- 
tained in the Rulea which have been made 
by this Court, such asthe rule contained in 
rule 2 of Chapter III. It is olearly a 
futile thing to enaet a rule of this kind 
and allowit to remain a dead letter. Iam 
inelined to take the view that unless rule 
2 of Chapter III is eomplied with, there 
i8 no proper presentation of the memorandum 
of appeal and in such eases the proper order 
would be one under Order XLI, rule 3, t. e., 
an order rejesting the memorandum or 
returning it to the appellant forthe pur- 
pose of its being put in order I am 
informed that this view is not generally 
followed in this Court. I am told that it 
has been followed by some Judges but that 
other Judges have rejeated it. Under the 
eirsumstanses fhe only way of getting this 
matter satisfactorily settled is to refer it 
to a Bensh, and I, therefore, direst that these 
oases be laid before the Hon’ble Chief Justiae 
with a request that a Bench of three Judges 
may be sonstituted to deside the matter in 
dispute, 

Mr. A. P. Dube, for the Appellant (Bhairon 
Ghulam and others), 

Mr. Balmukund, for tha Respondent (Ram 
Autar Singh), 

Mr. Baleshwirt Prasad, for the Appellant 
(Ohandrabhan Singh). 

a JUDGMENT, 

Warsa, J.— These two matters have been 
eonsolidated and heard together by a Full 
Beneh in order todeside the legality and 
the seops of the Rules whieh this High 
Oourt has made with referense to the nassa- 
sity of filing, with the msmorandum of appeal 
in a seaond appeal, a sopy of tha first Oourt/a 
judgment. l 

The fasts of thetwo sages do not material- 
ly differ. In Bhairon Ghulam vy. Ram 

tAutar Singh, the lower Appellate Court's 
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judgment against whieh it is sought to 
appeal was dated the 16th Jnly 1920, The 
memorandum of appeal was presented to 
this Court on the 25th day of Ostcber 1920, 
the first day on whieh the Court was open 
after the long vasation and the -last day 
pressribed by law for presenting or prefer- 
ring the appeal. It was assompanied bya 
sopy ofthe deeree and of the lower Conrt's 
judgment but by no eopy of -the first 
Court’a judgment. The appellant had been 
supplied with this as long ago as the 20th 
August 1920, but he did not file it until 
16th Deeember 1920, when notiea was issued 
to the other side to show oause why the 
appeal should not be admitted beyond time, 

In Ohandrabhan Singh v, Ohaudhre Lekhraj 
Singh the date of the lower Court's 
desree was the {st July 1920. The memo- 
randum of appeal was presented to this 
Court on the 25th day of Ostober 1920, 
being, as in the other ease, the first day 
on whish the Court was open after the long 
vasation and the last day preseribed by 
law for presenting or preferring the appeal. 
It also was not aesompanied by any.eopy 
of the first Court's judgment, whieh was 
fled on 6th January 1921; un this ease 
also notise was issued to the other side to 
show sause why the appeal should not be 
admitted out of time. 

In neither sase was any ground shewe 
either by affidavit or otherwise, why any 
extension of time or sonsideration should 
be extended to the appellant whieh sould 
bə held to amount to  “suffisient sauso” 
within seotion 5 of the Limitation Ast, 

Both oases eventually eame before Mr. 
Juatiee Lindsay for admission and he, feeling 
a diffeulty as to the uneertain praetiea 
said to prevail in this High Court, refer- 
red them to the Ohief Justies, who has 
eonstituted this Bensh to lay down a de. 
finite rule for future guidanes. 

The relevant rules and ‘sestions ara as 
follows:—Part I, Chapter III, rule ll of 
the Rules of Court made by the Allahabad 
High Court “ander the powers in that 
conferred upon it by Parliament, 
the Letters Patent, and the Asts of the 
Indian Legislature." This Rule was made 
in Ostober 1915. Order XLII, revised 
rule 1, passed by the Allahabad High Court 
under sestion 122 of the Code of Civil 
Procedure for regulating its own prosadure, 
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arfd that of Courts subordinate to it. Thia 
"eulé.. was made in June 1916. Seetions 
3121—128 of the Oode of 1908, and Order 
"XLI, rules I and 3 (1) as revised by this 
“High Court in 1916. 

<“. “Order XLI, rule 1, prescribes. the form in 
‘which every memorandum of’ appeal shall 
‘ba: preferred, and requires that it shall be 
4esompanied by a eopy of the deeree ap- 
‘pealed from and (unless the Appellate Court 
‘dispenses therewith) of the judgment on 
‘whieh -it is founded. -It further preseribes 
‘the-sontents of such memorandum. 

^ ‘Order XLI, rule 3, originally, provided 
-that- when. a memorandum of appeal was 
“not drawn up in the form preseribed there. 
-inbefore, it might be rejeated, or returned 
for amendment by the appellant, 

These provisions eontained the whole 
‘relevant law under the original -Code of 
‘1908, and represent the proper prosedure in 
this Court up to 1915. It is slear that 
under these provisions as they then stood, 
there was no obligation upon an appellant to 
‘file a sopy of the first Court's judgment. 

Tbe rule made iu 1915, however, viz, rule 
2 of Chapter III, runs as follows :— Ng 
memorandum of appeal from an appellate 
‘deoree...shall be presented unless aesom. 
‘panied by. . . à eopy of the judgment 
of the Court of first. instance." If this rule 
is one made within the powers sonferred upon 
the High Court, there is no essape from 
its terms.. The presentation of & memo. 
randum of appeal unsesompanied by a eopy 
of the judgment of the Court of first instanse 
is. expressly. prohibited. The Court or 
Judge to whom itis tendered by way of pre- 
sentetion has by the terms of the rule no 
option but to refuse to aesept it, 

The proviso at the end of this rule, whieh 
enables a. Judge to grant time for filing or 
presenting a translation of sueh judgment 
when itis in the vernaeular, exeludes the 
suggestion that there was any intention to 
enable a Judge by that rule to grant time 
for -the. filing of the eopy of the judgment 
itself. It was sontended before us that the 
rule was wlira vires ; that it was elearly in. 
onsistent with the Code when it was 
passed, and that, therefore, it wonld be ultra 
vires unless ineonsisteney with the Code were 
allowed by.law. By the' new aeetion 122 of 
eja aia of 1508 this High Oonrt was em- 
powered to make rules reguleting its own 
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prosedure and the procedure of the Civil 
Courts subjeet to it, and by sush rules to 
alter any of the rules in the First Sehedule 
of the Code. That seation authorized the 
alteration which was undoubtedly effested by 
rule 2 of Chapter III, and rule 2 of Chap- 
ter III must be taken to have been made 
under seetion 122 of the Code, besauss it 
purports to have been made under the Letters 
Patent and the Asts of the Indian Legiala- 
ture, and there is nothing in the Allahabad 
Letters Patent whish in any way authorises 
or justifies it. 

Tbe next step was taken in 1916, when 
this High Court revised rule l of Order XLII 
of the First Sshedule of the Code, thensee- 
forth providing that the rules of Order XLI 
should apply so far as might be to appel. 
late desrees subjeat to the following provi» 
sion :— 

“ Every memorandum of appeal from an 
appellate decree shall be aseompanied by a 
copy of the deeree appealed from, and (un- 
less the Court dispenses therewith) of the 
judgment on whieh it is fonnded, and also of 
the judgment of the Court of firat instanee,’’ 

It may be observed with regard to the lan- 
guage of that rule that it is not so spesifie as 
rule 2 of Chapter II]. It re-enforees the 
obligation to ascompany a memorandum of 
appeal with a eopy of the judgment of the 
Court of first instanee, but it does not speei- 
fisally pressribe at what stage the memo. 
randum of appeal is to be so accompanied, 
and in this respeat it resembles the rule 
which was adjudisated upon by the Bombay 
Fall Beneh to whieh we will refer hereafter. 
But this rule sertainly does not eut down, 
nor does it purport to modify, nor is ib in 
itself ineonsistent with, the explicit provi- 
sion of rule 2, Chapter III. It .was, no doubt, 
intended for the use of the lower Conrta 
when it was passed and possibly attention 
was not paid to the terms of the existing 
provision applicable to this Court. If it had 
been, the probability is that the later 
rule would have been assimilated to the 
earlier rule, We have, however, some to 
the conelusion that if means that the 
filing of the sopy of the first Court judg- 
ment shall aesompany the memorandom of 
appeal at the moment of presentation in 
all appeals from an Appellate Court, 

The-result is that rule 2 of Ohapter III 
ig a binding rule of pragtice in this Court; 
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that if applies to the two sases now before 
ur; that, therefore, the two sasen before ns 
were not presented to this Court in assord 
anes with law and that no Judge had 
jurisdistiou to aesept them. 

Order XLI, rule 3 (2), was also revised in 
1916 by this High Court and provides 
(inier alia) that where the memorandum 
of appeal is not assompanied by a sopy 
nf the first Court/a judgment, it may be 
rejected, or returned to the appellant. 

This provision slearly applies to tha lower 
Courte, and oonfirms the view that the time 
of presentation is the time eontemplated by 
 révised rule 1 of Order XLII. 

The proper sourse for a Judge to whom an 
appeal from an appellate deeree is tendered 
unassompanied by a eopy of the first Court's 
judgment is to desline to allow it to be pre- 
sented. No express provision is required to 
enable a Judge to rejest it or to return it. 
Every Oourt has inherent jucisdietion to refase 
to assept applieations or appeals presented 
to itself not in saesordanea with law. We 
were pressed to say that thia Court by the 
terms of revised rule 1, Order KULIT, has 
power to dispense with the judgment of the 
Court of first instaneo. 

In our opinion that rule is not grammati- 
sally aapable of that sonstrustion; but whe- 
ther it be or not, a power of -dispension is 
totelly different from a power to extend the 
time for doing an ast. In our view a Judge 
of this Court eannot dispense with a sopy of 
the first Court's judgment, exeept possibly by 
an order made with the eonsent of parties 
for his own and everybody else’s sonvenianse 
to whieh no body ean objest, for the purpose 
of the hearing. It is equally elear that he 
eannot extend the time for the liling of the 
judgmert by allowing a» memorandum of 
appeal, whish ia not properly asosmpani. 
ed, to be presented without it. 

On the other hand when a properly son- 
‘stituted appeal, insluding the first Court 


judgment in those oases in whieh it is requir- 


ed, is presented out of time, there is nothing 
to prevent the appellant from seeking the 
aid of sestion 5 of the Limitation Ast, if he 
san bring himself within the provisions of 
that section. We would only add that suffi. 
sienf sause for the purpose of sestion 5 
must be something’ more than the mere 
failure of the appellant to obtain and file 
& sopy of the judgment. The onus is upon 


INDIAN CASES, | 


| 


S41 - 


him to show that bie failure has been due to 
some sause beyond his eontro? and notice 
of his applieation must be issued to tha 
respondent, who has a right to be heard 
against the granting of an extension of time. 

Nothing of the kind is shown in either 
of the saves before us and we have no alter-- 
native bat to order that both the appeals ba 
rajeated as being out of time. 

One word should be added with referanse 
to the Bombay Full Bansh ease reported | an 
Ohunzial Jeihabhai — wv. Barot Dahyabhai 
Amulikh (1), whieh was ‘relied upon by 
the appellants. That ease is distinguish- 
able from the cawas before us upon more 
than one ground. The Bombay High Court’ 


Rules sontainsd no provision ` eorrespond- 
ing to rule % of Ghaster III. The 
eaaa was- desided, before the Code of: 


1908, and the rules made under the then 
Code had to be sonsistent with that Code. 
Nor are we able to aesept the view taken: 
in one of the Bombay judgments that the 
question bsfore us ought to be desided with 
referenoe to the" Limitation Ast, or affasts in 
any way the operation of the Limitation Aat. 
Theintention of the Legislature with referense 
to the proper sonstitation of an appeal in 
an Ápoellate Court seannot be desided by a 
referense to the language of theLimitation Act. 
Whenthe Limitation Ast refers to an appeal 
“presented” or "preferred," reference must be 
had to the Code and the rules of Oourt appli- 
eableto the preferring or presenting of snah an 
appeal, The order of this Court must be that 
these eases must be returned tothe appollante, 
aud presentation refused. 

SULAIMAN, J,—1 agree. When the old 
Code of Civil Proaedure was in foroa, the 
High Court had under sestion 052 power to 
"make rules consistent with the ode to 
regulate any matter conneated with its own 
prosedure."  Sueh rules had to ba sonsistent 
with the Code and if they were in aonfliet 
with it, they would be ultra vives. Seation 
122 of Ast V of 1908, whieh to soma extent 
sorresponds to the old seation 652, now oon- 
fers greater powers on the High Oourte, | 
whish ean make rules regalating their own 
prosedure “and may by sneh rules annul, 
alter or add to all or any of the rules in the 
Firat Sshedule.’ Onee sneh rnles have 
been duly made, approved and pablished, they 

“have the same forse and effest, within the losa] 

(1) 32 B. 11; 9 Bom. L. R. 118 
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limits of the jurisdistion of the High Court 
whish made them, as if they had been sontained 
in the First Sehedule.” (Vide seation 127.) 
Sush rules, however, have still not to be in- 
eonsistent with the provisions in the body of 
this Code; but a referense to sestion 121 
makes it elear that the First Schedule is not 
ineluded in the "body" ef the Code. High 
Courts have, therefore, power to annul, alter 
or add to all or any of the rules in the First 
Sehedule, and the legal effest of sush annul- 
ment, alteration or addition will bs to sub. 
stitute the revised rules in plase of those in 
the Code as originaily passed. 

Now, in June 1916 this Court in exercise 
of the powers conferred on it by seetion 122 
of the, Code of Civil Procedure materially 
altered Order ALI,rule3 as well as Order 
ALII, rule 1-0f the Code of Civil Prosedure. 

Order XLII, rule | as amended, rans as fol- 
lows:— The rules of Order XLI shallapply, 
so far as may be, to appeals from appellate 
deerees, subject to the following provision:— 
Every memorandum of appeal from an 
appellate deeree shall be aesompanied by 
a eopy of the desree appealed from and 
(unless the Court dispenses therawith) of the 
judgment on which it is founded, and also of 
the judgment of the Court of first in. 
stange,” 

it is olesr that the revised rule makes it 
eompulsory that tbe memorandum of a sesond 
appeal shall be assompanied not only by 
copies of tle judgment (unless dispensed 
with) and deoree of the lower Appellate Court, 
but also that of the judgment of the Court of 
first iostacee. I am not here  eonserned 
With the propriety of the shange, I have 
simply, to enforee the rule as I find it. Now 
it has rever been doubted that the filing of a 
mere memorandum of. appeal without a sopy 

-of the deeree is no preferment of the appeal 
[Gulab Devi v. Shanker Lal (2) and Ohamela 
' Kuar v. Amir Khan (3)]. Similarly the filing of 
the memorandum of afirst appeal from order 
without a copy of the formal order would not be 
Sling the appeal [vide Qasim Ali Khan v, 
Bhagwanta Kuar (4)]. In sneh sases the 
appeal eannot be said to have been filed at all. 
It is an incomplete document whish does not 


(2) A. W. N. (1893) 47. 


a 19. 77; -À. W. N. (1898) 298; 8 Ind, Des. 


u^ dnd, Cag, 888; 40 A, 12; 18. AL J, 80l, 
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eonstitnte an appeal. It seems to me that 
the effest of the alteration of Order XLII, rule 
1,18 to make the filing of a memorandum of 
second appeal without a eopy of the first 
Court's judgment just as mush an insomplete 
memorandum as it would have been without 
a eopy of the deeree of the lower Appellate 
Court. In fast as the amended rule stands at 
present, I find it impossible to say that the 
omission to file a sopy of the first Court/a 
judgment stands on avy different footing from 
the omission to filea eopy of thedearees appealed 
from. With however mush reluetanae it may 
be, I feel sompalled to hold that although the 
Court has power to dispeose with the copy of 
the judgment of the lower Appellate Court, it 
hag no power to dispense with the judgment 
of the Court of first instanae. Whether it 
was due to inadvertense, or whether it was 
intentional, the expression "unless the Court 
dispenses therewith” i is plaeed within elosed 
braskets in a way whioh makes it 1nap2lisable 
to the sopy of the first Court's judgment. 
Whether an amendment of the rule is desir- 
able or not is quite another matter. But the 
rule as it stands at present makes a memo- 
randum of appeal without a copy of the first 
Court’s judgment an incomplete appeal, and 
the sopy sannot even be dispensed with, 

Order XLI, rule 3, as amended by this Court 
runs as follows: DM “Where the memorandum 
of appeal is not drawn upin the manner 
hereinbefore preseribed, or aesompanied by 
the aopies mentioned in rule 1(1), it may be 
rejested, or where the memorandum of appeal 
is not drawn up in the manner pressribed, it 
may be returned tothe appellant for the 
purpose of being amended within a time to 
be fixed by the Court or be amended then and 
there." 

Reading the above rule along with the 
amended Order XLII, rule 1, it will be elear 
that if the sopy of the first Court'a judgment 
is not filed along with the memorandum of a 
second appeal, the Judge may reject it," 
though he ia not bound todoso. If, however, 
the Judge does not rejest it, but allows the 
eopy of the first Court’s jndgment to be filed 
subsequently, the memorandum will remain 
ineomplete and the appeal will be deemed to 
have been filed only on the date on whish the 
eopy of tbe first Court's judgment haa been 
supplied. The mere fact that the "Judge 
greanta time for filing it later on eannot ope- 
rate as extension of time. Jf the sopy is 
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supplied within the period of limitation no 
difficulty arises. If, however, the eopy is 
supplied beyond the period the diffisulty of 
limitation will remain just the same, and the 
appeal will be barred by time, unless there 
are sufficient grounds for extending the 
period under sestion 5 of the Limitation Ast 
and the time is astually extended under that 
section after notiee to the opposite party. 
Seetion 3 of the Limitation Ast provides 
that every appeal “preferred” after the period 
of limitation preseeribed therefor shall be 
dismissed although limitation has not been 
set up ss a defenee. The Limitation Aet 
does not define what is meant by an appeal 
being preferred,” nor is any sush definition 
to be found in the General Olauses Act. We, 
however, find the expression explained in 


Order XLI, rule 1 of the Oode of Civil ' 


Prosedure. By amending Order XLI, rule 1, 
this Oourt has altered the definition and 
preseribed when an appeal ean be deemed to 


have been "preferred." A second appeal is 


now deemed to be preferred when a memo» 
randum of appeal has been filed aeeompanied 
by a sopy of the desres appealed from, a sopy 
of the judgment (unless dispensed with) of the 
lower Appellate Court as well as a eopy of the 
judgment of the first Court. It is true that 


this Court has no power to alter or amend. 


the Limitation Aot, but it ean alter ita own 
prosedure, An alterstion in the method for 
preferring a second appealis a mere matter 
of prosedure and this Ocurt haa power to 
pressribe a new method, Sueha change 
does not interfere with the provisions of the 
Limitation Act at all The appeal, if not 
preferred" within the time — preseribed by 
that Ast, would still-be barred by time. 
In this view of the sass it is unnecessary for 
me to deal at length with the provisions of 
Chapter III, rule 2, whieh have been ex- 
haustively dealt with by my learned brothers 
with whose eonslusion I eoneur generally. 


I am, however, fully aware of one diffieulty 
that may possibly arise. A person desirous 
of filing a sesond appeal may find that the 
whole of the time allowed for filing has 
been Spent in obtaining a eopy of the firat 
Court's judgment. As was held in the Full 
Beneh ease of Narsingh Sahai v. Sheo Prasad 
(5), he will at the same time not be 


(5) 42 Ind, Cas.- 855; 40 A. 1; “16 lA, L. J. “886 
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entitled to dednat the time spent in obtaining 
the sopy of the first Court's judgment, 


for seetion 12 of.thà Limitation Aot doea' 


not permit any sueh dedustion and the High 
Court eannot mske.any rule whieh would 
have the effest. of tampering with any 
seotion of the Limitation Ast. 
ia merely an argument that the law as it 
at present stands is not perfeet and may 
seem to -work hardship in exeeptional eases, 
After all an appellant will not be without 
a remedy, as in sueh spesial eireumstaneas 
the benefit of sestion 5 of the Limitation 
Aet oan always be invoked. 

As to the Fall Benah- ease ‘of ORuntilal 


Jethabhai-w. Barot Dakyabhat Amulakh (1), : 
I agree that it ia distinguishable. The learned . 


Judges who desided that ease had to eonsider 
the effest of eərtain rules made by the 
Bombay High Court under sestion 652 of 
the old Civil Proeedure Code, whieh required 


that the. rales must be "eonsistent with” 


the Code, and being seonseionus of this limita- 
tion, they were of opinion that -the rules 
were ulira vires for the purposes of the 
due presentation of & seeond appeal The 
rules made by this Court are authorised 


by sestion 122 of the Code of Civil Pro- : 
eedure and need not nesessarily be sonsistent : 


with all the provisions of the First Sahedule. 
They do not, in my opinion in any way 
modify any rule or mode as to eompntation 
of limitation presaribed, expressly or by 
necessary implieation,in tha Limitation Aet, 
and are, therefore, not ultra vires. 

I also agree that in neither of these 
eases' has any suffisient sanse been made 
out for extending the period of limitation 
under sestion 5 of the Limitation Ast, I, 
therefore, agree that both these appeals &re 
barred by time and must be-dismissed. 


Appeals reiected, 


But this 


E 


RUQAIYA KHANAM €, PAZL Hla. 


" @UDH JUDICIAL COMMISSIONER’S 
COURT. 

Oni MiscNLLAREOUS ÁPPLICATION No, 487 
November 4, 1920. 
Present s— Mr. Daniele, A. J: O.. 

Bibi RUQALYA KHANAM—Praintirr— 

=o APPLICANT 
versus 
FAZL HAQ- AND orBzEg—DEFENDANTS— 


ResPoRDENTS 
Civil Procedure Gode (Act V of 1908), O., XLVII, 
T, 1— Review, ground for—Wrong decision, whether 
geod ground, 


A wiorg decision on æ question of law arising in 
a case is not a sufficient ground for review of 
judgment. 

Miseellaneous applieation for review against 
a decree of Sayad Wazir Hasan, Seoond 
Additional Judieis! Commissioner, dated 
the 28th July 1920, reversing that of the 


Subordinate: Judge, Sultanpur, dated the’ 


19th: Desember, 1914. 
Mr, M. A, Khan, for the Applicant. 


JUDGMENT.— The only grounds put for- 
ward in this petition for review are that the 
questions of law on whieh my learned pre: 
deeessor desided the «ase were wrongly 
desided. These are’ not sufficient grounds 
for a review, The ease was fully argued 
before my learned predeeessor by leading 
Counsel of this Court, and he has fully son- 
sidered in his judgment the questions at 
issus, My learned predesessor has now 
eeaged to be a member of the Court, and to 
admit a review on these grounds would be 
tantamount to allowing an appeal from a 
decision whieh is by law deelared to be final, 
This Court has in numerous previous 
instanees refused to aseept a review under 
similar sireumsatanees and I rejeet the appli- 
sention, : 
Application rejected. 
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ALLAHABAD HIGH OOURT. 
Seconp OIvIL APPEAL No. 232 or 1919. 
May 18, 1921. 

Present :—Mr. Justise Tudball and 
Mr. Justiae Sulaiman. 
BINDESHRI PERSHAD AND ANOTBEE—- 
PLAINTIFE3— ÁÀPPELLANTB 


vorsus 
B. AFZAL KHAN AND OTHERE— 


DerenxDaxts— RESPONDENTS. 

Muhammadan Law—Dower— Widow in possession 
of husband's estate in liew of dower—Transfer by 
widow—Dower, whether transferred —Buit by heirs 
of widow for share of estate—Transferee, whether can 
demand dower—Civil Procedure Code (Act V of 1903), 
0. XLI r. 1, O. XLI, r. I —Allahbad High Oourt Rules 
—Appeal, second—Judgment of first Court, copy of, 
failure to file, effect of—Res judicata. ; 


Where a Muhammadan widow in possession of ` 
her husband’s estate in lieu of her dower debt trans- 
fers the estate by sale, such transfer does not 
necessarily imply the transfer of her lien on the 
estate till her dower debt is satisfied, together with 
her dower debt, and in a suit by her heirs for 
possession of their share of the estate, the transferee ' 
ig not entitled to resist the claim and urge that the 
heirs must pay a proportionate amount of the dower 
debt, | p. 346, cols. 1 & 2.) 

Under the rules of the Allahabad High Court, a 
memorandum of second appeal without a copy of 


the first Court’s judgment is an incomplete docu- 


ment and is nob properly preferred, but the dismissal 
of &n appeal for this reason merely cannot operate 
as-res judicata. [p. 84b, cols, 1 & 2.) 

Sesond appeal from a deeree of the 
District Judge,  Benares, dated the 26th 
November 1919. 

Mr, P, L, Banerji, for the Appellants. 

Mr. Igbal Ahmad, for the Respondents. 


JUDGMENT.—This and the ecnnested™ 
Appeal No. 233 cf 1919 are appeals hy 
the plaintiffs ina suit brought for resovery 
of possession of sertain properties.  Prelimi: 
nary objestions are taken to the hearing of 
both these appeals by the learned Vakil for 
the respondents, As regards Sesond Appeal 
No. 233 of 1919, the plea is that at the- 
time when the appeal was filed, a sopy. of 
the firat Court’s judgment did not sosom- 
pany the memorandum of appeal and no 
application was ever made to get the time 
extended, with the result that no proper appeal . 
was,- ever filed at all, As to Sesond Appeal 
No. 282 of 1919 itis urged that “after tbe 
dismissal of the other appeal it’ will ba: 
barred by the principle of res gudisia, We 
agree that having regard to, the. amendments 
of Order XLI, rule T and Order SOU, rule L. 
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of the Civil Prosedure Code, whieh this Court ` 


has made in exersiss of the powers given to 
it under sestion 122 of the Code, a memo- 
randum of sesond appeal without & copy of 
the first Court's judgment is an insomplete 
apak. jan and is not properly preferred. The 
appeal must aceordingly be dismissed. This: 
is the view whieh has been aesepted in a resent 
Fall Beneh ease,* 

In order to appreeiate the plea of res 
julicata it ig neseossary to stata tha fasts 
of the ease-first. One Mir Hidayat Ali was 
the owrer of the prcperty in dispute. He 
died leaving a widow one Musammait Imaman 
Bibi, his mother  Nuran Bibi and three 
sisters as bis legal heirs and representatives. 
Musammat Imaman Bibi appears to hava 
entered into possession of the estate in lieu 
of her dower debt. On the 3lst of Auguat 
1908, the widow Musammat Imaman Bibi 
purported to transfer the entire estate of her 
deceased busband Mir Hidayat Ali, insluding 
her one.eighth share init, in favour of Babu 
Afzal ‘Khan and the resital of the sale deed 
shows that she alleged that during the life- 
time of her husband the whole of the prop- 
erty had been transferred to her absolutely 
in full payment of her dower debt. One of 
the sisters of Mir Hidayat Ali sued to recover 
possession of the estate against Babu Afzal 
Khan, the transferee, but the transferea, 
inier alia, pleaded that without payment of 
a proportionate amount of the balanee of 
the dower debt her suit should not be 
deereed. His  sontention, however, was 
repelled by the Courts below and their judg- 
ments were upheld by this Court in Sesond 
Appeal No, 1246 of 1914, desided on the 
3rd of November 1914, Onthe 28th of April 
1916 the present suit was filed by the 
plaintiffs, as transferees from one of ths 
sisters and a daughter ofthe third. After 
the institution of the suit Babu Afzal Khan 
appears to have taken a sesond salo-deed from 
Musammat Imaman, the widow of Mir Hidayat 
Ali, on the 8rd of September 1917 of her 
dower debt and a right to retain possession 
of the estate in lieu of that debt. Fortified by 
this new sale deed he fileda written state- 
ment, pleading inter alia that without pay- 
ment of a proportionate amount of the balanee 
of the dower debt the plaintiffa were not en- 
titled to a deeree for the resovery of their 


"“floe Bhairon Ghulam v. Ram Autar Singh, 63 Ind. 
Ces, 338—[ Bd] 
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shares. The Oonrt of firat instanes deersed 
the suit for 15 athims oat of 39 sthams, 
and dismissed tho suit with respest to the 
remaining 5 sthams ont of the 20 sthams 
elaimed. The plaintiffs, however, were not 
ealled upon to pay any part of the dower 
debt at all, Two appeals were filed against 
that deeree, One by the defendants who 
urged that the desree ought to be subjeet 
to the payment of a proportionate amount 
of the balanse of the dower debt, and also 
eballenged the desree as regards the 15 sthams, 
and the other appeal by the plaintiffa with 
respast to the 5 sihams as to which the suit 
had been dismissed, These two appeals were 
disposed of by the Distriet Judge by separate 
judgmenta. He dismissed the plaintiff's 
appeal but partly allowed the defendante’ 
appeal, and made the deeree feonditional on 
the payment of the amount whioh he found 
due from the plaintiffs to the defendants. 


It is slear that the points whieh were 
raiced in the two appeals before the learned 
Distrist Judge were quite distinet and 
independent of one another, There was no 
sommon iəsas in the two judgments. These 
oases are not eases arising out of two 
separate suits whieh had beeu disposed of 
by one eommon judgmenteantaining a aommon 
finding on any partiaular disputed matter, 
The deeree of the first Court ia still being 
ehallenged in Sesond Appeal No, 282 of 1919 
and the judgment of the lower Appellate 
Court in the other ease has not desided the 
point raised in this seeond appeal, whieh, in 
our opinion, is not barred by the prinsiple of 
ses judicata simply beeause Second Appeal 
No. 288 of 1919 fails as not having been 
properly filed, 

Now ooming to the merits of the appeal, it 
is true that before the sale-deed of the slat 
of August 1908 Musemmat imaman was 
entitled to retain possession of the estate and 
to resist the elaim of the heirs till her dower 
debt had been satisfied. It might also be 
said that she was entitled to resover the 
balanss of her dower debt after aeaounting 
for the profits reeeived, if she ahose to 
surrender possession. But after the sales 
deed the position was eompletely altered, In 
fast the resital in the .sale-deed that the 
property had been transferred by her husband 
in his lifetime in full payment of her dower 
debt woald suggest that the dower debt had 
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astually been extinguished at the time when 
the sale-deed was exeented. That being 
so, we must take the sale-deed to be a deed 
of transfer of the property covered by it and 
nota desdof transfer of her dower debt. 
The transferee, after he had obtained posses- 
sion of the property transferred, held posses- 
sion adversely to the widow.. In our opinion 
as the dower debt had not been transferred 
to the vendee, the widow’s lien to retain pos- 
session of the property till her debt was 
satisfied must be taken to have Become 
extinguished. It did not remain in her, 
besause she could not retain possession of the 
property and resist the elaim of the heirs; and 
it did not pass to the transferee, for the simple 
reason that it had not been transferred 
to him. Itis even doubtful whether after 
the transfer of the property and after the 
loss of possession by the widow she aould 
bring a suit to resover her dower debt, as 
she had put it out of her power to surrender 
possession to the heirs, In any ease, she did 
never, in faot, sue to reaover her dower debt 
within the three years of the deed of transfer, 
dated the 31st August 19608. On the 3rd 
September 1917 when she exesuted the sesond 
deed, her possessory lien was not alive and 
sould not be legally transferred to Babu Afzal 
: Khan; the dower debt had also besome extin- 
guished and was at least barred by limitation, 
lt has been strongly contended by the learned 
Vakil for the respondents that the right to 
retain possession of the property till her 
dower is satisfied is a smaller right in the 
property and must at least be taken to have 
passed when the larger right, the proprietary 
interest in the property, purported to have 
been transferred. He soneedes, however, that 
the widow had no power to transfer the 
property itself. "We do not agree with this 
eontention. The transfer of the property by 
the widow was invalid beoanse she had no 
power to transfer the property. Snoha 
transfer dces not necessarily imply a transfer 
by her of ber right to retain possession of 
the property till her dower debt is satisfied, 
and mueh less would it be the oase where the 
sale-deed leaves-no room for dobt that the 
yendor’s allegation at the time was that the 


debt had aetnally been satisfied and no. 


longer existed. The widow, by transferring 
the estate over whish she had only a posses- 
sory right, eannot by implieation be deemed 
to have also transferred her lien together with 
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her dower debt. Thisis fully established by. 
the rulings of this Court in Ak Muhammad 
Khan v. Azisullah Khan (1), where it was 
expressly held that a transfer of the estate 
did not imply the transfer of a dower debt, : 
although it is true that in that ease the. 
ground of desision was that the lien was 
personal to the widow and sould not pasa to 
the purehaser and this ia now not good law; 
In Ajuba Begam v. Nazir Ahmad. (9) Mr. 
Justise Mahmood (at page 116) pointed out 
that a purehaser from widow is, of sourse, 
in ove sense the representative of the 
widow vendor, but he is not her legal 
representative in the sense in whieh upon her 
death her heirs would be. He is not her 
representative in her elaim to dower, beeause 
it is a money olaim by itself and stands upon 
a different footing to the right of inheritanee 
to a share in spesifie property; and that the 
deed of transfer of the estate passed nothing 
more to the. vendee - than the widow’s 
inherited rights in the property transferred. 
Then in Mohammad Husain v. Bashiran (3) 
it was held that where a widow ‘had not 
transferred her dower debt and with it the 
lien whieh she possessed but had transferred 
the estate of her husband, the deeree for 
possession against the vendee conld not be 
made seonditionalon payment of afy part of 
the dowerdebt, As bas already been, pointed 
out, it was held by a Bench of this Court in. 
Sesond Appeal No. 1246 of 1914 desided on 
the 3rd of November 1914, arising out of the 
snit brought by Musammat Kariman, that 
Babu Afzal Kban was not entitled to resist 
Musammat Kariman’s suit to reoover posses- 
sion of her share on the ground that she must 
pay .a proportionate amount of the dower 
debt. The same view has also been aeocepted 
in the resent case of Mainz Bibi v. Wasi Ahmad 
(4),..where the eontention that the right to 
retain possession in lieu of dower is a- lesser 
right which must be taken fo have been 
ineluded in the larger right, viz. the intereat 
in the property, was repelled. The deed of 
transfer in that oase seems to have been very 


(1) 6 A. 60; A, W. N. (1883) 204 3 Ind, Dec, 
(x. 8,) 617. : 

(2) A. W. N. (1890) 118, 

(8) 26 Ind. Cas, 109; 12 A, L. J, 1141, 

(4) 51 Ind, Oas. 246; 17: A. Le J. 629; 1 U, P. L, E. 
(A.) 106; 41 A. 538, PI 


4 


Vol. LATI) 
BINDESHRI PRESHAD Y, AFZAL KHAN, 


mush similar to the one before ua and the 
learned Judges held that the right to elaim 
her dower was not transferred under it and 
that the transferee sould not compel tha 
other heirs to pay a proportionate amount of 
the balance of that dower. debt, In our 
Opinion the question is mainly one of the 
consiruojion of the deed of tranafer in eash 
case, and as we have pointed out, thedeed of 
Bale in this partieular instanee neither 
expressly nor by implisation purported to 
transfer the widow's lien. Strong relianae 
has been plaeed on behalf of the respondents 
on the Full Benah ease of Besju Bee v. Syei 
Moorthiya Saheb (5). One of the judg- 
ments in that ease does to some extent support 
the respondents’ sontention. 
Offisiating Chief Justice, after diseussing at 
length various rulings whieh lay down that 
the.right to retain possession of the property 
in lieu of a dower debt is & transferable right, 
goes on to remark that inasmueh asa widow, 
although she has no power to sell the property 
in her possession and, therefore, the sale itself 
will not bind her husbaud's heirs, ean, however, 
transfer her possession along with tbe dower 
debi, the transfer must ba upheld to that 
extent. If this observation was based on the 
partiaular terms of the sale-desd before the 
learned Judges, we have nothing to say against 
it. Bat if this was meant to be a general 
observation that a transfer of the property 
itgelf neeessarily implies a transfer of the dower 
debt by the widow sven thongh the deed 
expressly says to the eontrary, we are uuable 
to agree with it. We may note that Seshagiri 
Aiyar, J,, who agreed with the eonslasion of 
the Offisiating Chief Jnatise, seems to hava 
based his desision on an altogether different 
point, namely, on the prineiple of subrogation 
and on the prineiple of equity whieh eampela 
a plaintiff to discharge a lawful debt before 
resovering possession. He seonsidered that 
these principles were well resognised and 
should be applisable to the saae of a sale by a 
widow. The sale.deed in that ease purported 
to have been exesuted with respeet to a part 
of the estate of her husband for payment of 
the dower debt due to the lady as well as for 
diseharging other debts and family expenses, 


(5) 53 Ind. Cas. 903; 43 M. 214, ST M, L, J. 627; 
N. 28. 
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Áesording to the view whieh at one time 
seems to hava prevailed in Madras, one of the 
heirs of a desensed Muhammadan, who 
happens to be in possession of the entire 
estate, san transfer à part of the estate for the 
purpose of dissharging the debts of the 
deceased Muhammadan and such transfer 
would be binding on the other heirs. 
Seshagiri Aiyar, J., seems to have applied 
this prinsiple to the sase before bim. This 
Court, however, has sonsistently held that on 
the death of a Muhammadan owner the estate 
devolves immediately on all the heirs, who 
own independent spesifis shares in the prop. 
erty, and sueh devolution is not postponed 
till all the liabilities and debts have been 
discharged. In Jafri Begam v. Amir Muhammad 
Khan (6) it was pointed out that one of sush 
heirs, even if in possession, would not be 
competent to transfer the estate of the other 
heirs, nor would he represent them in a anit. 
The learned Vakil for the respondents has 
also referred us to sertain older eases, 
Mahomed Ussud-oolklak Khan vy. Ghashesa 
Beebes(7 ), Musummat. Kummur-ool-ntssa Begum 
v. Mohomed  Husun (&) and Musammat 
Ghufoornn Bebes v. Khwajeh Musiukedeh (9), 
In view of the current of resent authorities it 
is not nesessary for us to dissuss these earlier 
oases.  Relianee has also been placed on the 
recent ruling in Abdulla v. Shamsul Bug (10), 
in whish two learned Judges apparently held 
that tbe possessory right of a widow could be 
transferred even though her dower debt was 
not transferred, That ease has no bearing 
on the present osse and it is, therefore, 
unnesessary for us to say whether we agree 
with the view expressed therein or dot. We 
are of opinion that after the exesution of the 
sale-deed, dated the 31st of August 1908, 
whieh did not transfer the right of the dower 
debt, Babu Afzal Khan is not entitled to 
resist the heirs’ alaim and urge that they 
must pay a proportionate amount of the 
dower debt due. 


The desree of the lower Appellate Court 
must, therefore, be set aside and that of the 


(6) 7 A. 822; A. W. N. (1885) 248; 4-Ing, Des, 
(x. s.) 636. 

(7) 1 Agra H. C. R, 150. 

(8) 1 Agra H. O, R. 287. 

(9) 2.Agra H. 0. R. 300. > | 

(10) 68 Ind. Cas, 833; 18 A. L. J, 969; 2 U, P, L 
R. (A) 329; 43 A, 127, i ' 
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Court of first instanes restored. We assord- 
ingly allow the appeal, set aside the deerea 
of the lower Appellate Court and restore that 
of the Court of first instanee, ineluding 
eosts in all Courts. The eosts in this 
Court will inalude fees on the higher saale. 


Appeal allowed, 
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OUDH JUDICIAL COMMISSIONER'S 
COURT. 
Sacoxp Civi, ArrgaL No. 305 ox 1920. 
May 12, 1:21. 
Present :—Mr, Daniels, J. C., and Mr. 
Dale), A. J. C. 
Musammat RAJESHUBRI—PrAINTIFF— 
APPELLANT 
VETRE 
MATHURA SINGH AND oraiss-— 


DavenpantTs— RESPONDENTE: 
Will—Absolute estate—Gift over, validity of. 


Where an absolute estate is granted, a gift over 
is void, [348, col, 2; p. 850, col. 2 ] 

Sesond appeal against a decree of the 
District Judge, Rae Bareli, dated the 12th 
August 1920, reversing that of the Subordi- 
nate Judge, Rae Bareli, dated the 11th Mareh 
1920, 

Mr. Btsheshwar Nath Srivastava, for the 
Appellant. 

Month A. P. Sen and Gokaran Nath Misra, 
for the Respondents. 

JUDGMENT. 

Damizris, J. O.— This appeal has been 
referred to a Benah for desision on aesount of 
a divergence of view between the reported 
ease of Indar Kuar v. Ohheda Singh (1), 
desided by a Single Judge, and a Bensh 
deeision of this Court in Sheo Shankar v. 
Mithana Kuar (2). The latter desision 
ig not reported in tbe Oudh Oases but is 
printed in Volume V, page 606 of the 
Qadh Law Journal In the latter jadgment 
the Court said that where an absolute estate 


(1) 60 Ind, Cas. 197 220. C. 7 at p. 360. Li. 
8B. ~ 
(2) 48 kad. Cas. 177; 5 O. LJ. 606. . 
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is granted, the grant of an ulterior disposition 
is void. This ia the general atsep'ed view . 
of the law. It was atatedin an elaborate 
judgment of the Caleutta High Court (Sir 
Ashutosh Mcokerjee and Mr, Justiee Roe) in 
whieh all tbe suthorities, ineluding one 
authority of the Privy Ccunoil, are referred to 
[Sures Ohandra Palit v. Lalit Mohon Dutte (3) '. 
It has resently reseived emphatic expression 
in the jndgment of the Punjab High Court in 
Nasir Ali Shoh v. Sughra Bibi (4), in whieh 
the learned Judges say :— 

“Uréer no system of law ean a testator 
make a gift cver after a vested bequest of an 
absolute estate.” 

It is stated also in Halabury’s Laws of 
England, Volume XXVIII, paragraph 1409, 


in a passage which is quoted in Indar Kuar v. 


Ohheda Singh (1): — 

"Where he (the donee) takes an absolute 
interest, a gift over on his failure to dispose 
of the property or of whatever part of the 
property he does nob dispose of is void." 

In the same passage the learned author goes 
on to say that where there isa donbtas to 
what interest is taken by the donee, a gift over 
on failure to dispose of the property may 
form part of a eontext leading to the 
inferenee that he is not to take an absolute 
interest—in whieh ease of sourse the gift 
over will not be repugrant— and in support 
of this proposition the sane cf Comiskey v. 
Bowring Hanbury (5) is sited in a foot. 
note, 

Mr. Stuart, bowever, in Indar Kuar v. Ohheda 
Singh (1) felt himself eonstrained by the 
judgment of the House of Lords in Cowdskey 
v. Bouring.Hanbury (5) to hold otherwise. 
It is nesessary, therefore, to examine this 
judgment carefuily, wkether it really leads 
to the sonelusion whieh Mr. Stuart drew 
from it. That it has not been generally 
understood as doing so is evident from the pas- 
sage in Halsbury’s Laws to whieh referenee 
has been made. Ifthe judgment has been 
rightly interpreted by Mr. Stuart, it js 
remarkable that a judgment so subversive 
of hitherto acsepted ideas should have passed 
with so little comment. 


(8) 31 Ind. Cas. 405; 20 C. W. N. 463; 22 C. L, J. 
816 


(4) 54 Ind, Cas. 853; 1 L. 302,2 U. P.L. R. (L.) 
61; 87 P. W, R. 1920. 

(5) (1905) A.C. 84 74 L. J. Ch, 268; 92 L. T. 
241; 68 W, R. 402; 21 T. L, R, 252, HD 
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It is unnecessary to reproduse the Will. 
It is quoted verbatim in Indar Kuar v. 
Ohhedo Singh (1). The testator, R. W. 
Hanbury, left the whole of his property to 
his wife, Ellen Hanbury, in fall eonfidense 
that she would at her death devise: it to 
one of the testator’s nieces, and thera was a 
gift over tothe nieses in default of any 
disposition by her by Will. The whole 
controversy turned on the question whether 
the words "in default of any disposition by 
her thereof by her Wil)" meant "in default 
of ber making any disposition whatever" 
or “in default of her making the partioular 
disposition whieh the testator desired her 
to make," namely, a disposition in favour 
of one or more of the nieces. If the Will 
gave ber a general power of disposition, it 
was not disputed that the gift over on 
failure to make any disposition would be 
bad. if she was given only a limited 
power of disposition if was equally oleae 
that if woald be good. The majority of 
the Court of Appeal declined to read the 
words ' ‘in default of any disposition” as 
meaning "in default of any sneh disposition,” 
2,€.,,8 disposition in favour of the nieces, 
and sonsequently held that the gift over 
was repugnant to the previously sreated 
absolute estate and, therefore, void. Vaughan 
Williams, L, J., in summing up his sonelusions 
aaid:— 

“On the whole I think there is no trust, 
and no exeoutory deyise or gift over, but 
merely a forgetfulness by a testator who 
lotended to give his wife an unfettered 
absolute property, of the rule of law whieh 
prevents him when he has made suaeh 
a gift from sontrolling the subsequent 
devolution of the property thus acquired by 
his gift’’,* 

‘On the other hand Oczens Hardy, L. dJ., 
whose judgment was upheld by the House 
of Lords, aonsidered, io quote his own worde, 
that “the words ‘in default ofany disposi- 
tion by her thereof by her Will’ seem from the 
context necessarily to require the insertion of 
the word ‘sush’ before ‘disposition,’ ”* 

The learned Judge, though hà held that 
she took more than a life.interest beeause 
should her nieces predeseare her she would 
get the entire estate, yet sonsidered that 
she was not made the sole and absolute 








—— 


ee (1504) 10h. 4l6—[Ed.] 
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owner of the property. He pointed ozt, and 
this view was emphasized in the judgments 
of the Law Lorde, that the testator 
eontemplated that althongh his widow 
would "use" the property it would remain 
intast until ber death. She was rot, there- 
fore, given apy power of alienation or any 
exoept in 
favour of ons or more of the niesaes. At the 
eonelusion of his judgment the Lord Justiae 
refers to e legaey to one Charles Fisher, the 
amount of whieh was tc have been 
determined by Mrs. Hanbury srbjeat to a 
maximum limit of £150. If, he aske, she 
were the sole and absolute owner of the 
whole property why this limit of £150? If, 
on the other ‘hand, the testator desirdd the 
property to be maintained intaat for hig 
nieses, his motive in limiting the amount of 
bequest was obvious: not more than £150 
waa to be taken from the sapital to whieh 
they were to besome entitled. It is selear 
from every line of this judgment that the 
learned Judge did not hold that Mrs, 
Hanbury took an absolute and unfettered 
estate. She had no power of alienation inter 
vicos and only a very limited power of 
disposition by Will and it was these 
restrietions on the estate granted to her 
whish made the gift over valid as an 
exeoutory devise, 

When we some to the House of Lords, the 
mattter is equally elear. The majority 
was sompored of the Earl of Halsbury, Lord 
Ohansellor, and of Lords Maenaghten, Davey, - 
James and Robertson. The judgment of 
the Lord Chancellor is very elearon the 
point that the Will did not make Mrs. 
Hanbury absolute owner. In the sourse of 
& very short judgment the matter is 
referred to in two places. “TI eannot think," 
Bays the Lord Chaneellor in one passage, 

"that if it was in his mind that she was 
to be absolute owner and todo what she 
pleased with if he would, after be had 
given her a complete power of disposition, 
Tee snah a phrase as ‘I hereby direst?” At 
the sonolusion of his judgment the Lord 
Ohaneellor also refers, as Cozens-Hardy, 
L. J, had dore, to the gift of Charles 
Fisher and cays that it would be an 
extraordinary provision , bo insert if the 
teatator meant hia wife to be absolute owner, 
In an eamiier pari of his judgment Lord 
Halebury had stated the question on whieh 
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the cass turned as being the extent of the 
power of disposition given to Mrs. Hanbury. 
This slearly means that if her power of dia- 
position was unfettered, whieh was the ease 
she set up, the gift over sould not stand. 
If the, only power she had was to make a 
disposition in favour of one of the nieces, 


the gift over was a good and valid gift. 


He desides. in favour of the latter son- 
struction, “To my mind," he says, "it is 
olear that he is contemplating that she shall 
have the full use of the property during her 
life-time, and that after her death one or 
more of his nieees is to be the objest of 
his bounty, and if his widow does not selest 
one or more, then they are all to share 
alike,” 

Then followed Lord Masnaghten, who 
adopted the judgment of QCozans.Hardy, 
L. J. Lord Davey, agreeing with the presed- 
ing jadgments; said that it was obvious that 
the testator did not. intend his wife to have 
absolute power to dispose of the estate in her 
life-time or otherwise than by Will. He then, 
like the Jadges who had preceded him, states 
the .erueial point in the ease as being whether 
the words "in default of any disposition by her 
thereof by her Will" mean any disposition in 
favour of the nieses or anybody else or mean 
in default of aueh & disposition as the testator 
had expressed his eonfidenes that his wifo 
would make, namely, a disposition in favour of 
one of the nieses. On this point the learned 
Lord says that he ean do no more than 
express his entire agreement with the Lord 
Ohansellor, The only power of disposition 
given to Mrs, Hanbury, aseording to Lord 
Davey's view, was the power to make a dis» 
position in favour of one of the nieses, and 
failing aueh disposition the  nieses wera 
to get the property under the Will of the 
testator, 

Lord James who followed sonsidered that 
the testator wished his widow to have noth- 
ing more than a life-estate together with a 
power of appointment to be exersised in 
favour of one or more of the nieses, and the 
judgment of Lord Robertson’ who followed 
Lord James eonsists merely of the words “I 
entirely agree," 

. It appears fo us, therefore, with the 
utmost respest for the learned Judge who 
desided Indar Kuar v. Ohheda Singh (1), 
that he has misinterpreted the judgment of 
the House of Lords on whish he relies, and 
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that if does not lay down the rule of law 
whieh he deduces from it. On the contrary 


the whole ground of the desision is that on 


the true eonstruation of the Will it did not 
sonfer on the donee an absolute power of 
disposition of the property and, therefore, 
there was no repuguansy between the estate 
sonferred on her and the gift over. 

Besides the plea just considered one other 
plea has been urged by the appellant, for the 
understanding of whish the fasts of the case 
must briefly be stated. It is that the Will 
did not confer on the original devises, Musam- 
mat Sheopal Kuar, an absolute estate but only 
an estate for life, This plea was not raised 
in the Trial Court, The Subordinate Judge 
says in his finding on Issue No. 8 :— 

“It ia common ground that the effect of 
the Will in favour of Musammat Sheopal 
Kuar was to make her absolute praprietress 
of the entire property sovered thereby;” 
and this is borne out by the statement of the 
parties recorded in the English prossedings 
of 4th Dsosmber 1919, 

The Willin dispute is the Will of Sripal 
Singh. Sripal Singh left surviving him at 
the time of his death — 

(1) his mother, Musammat Sheopal Kuar, 

(2) his widow, Musammaé Dilraj Kuar, 

(3) an infant daughter, the plaintiff- appel. 
lant, Musammnt Rajeshwari. 

By his Will he sonferred on Musammat 
Sheopal Kuar an estate whieh has been 
treated by the Courts below as an absolute 
estate. In the event of her death without 
being able to fulülthe entire Will he left 
an estate in similar terms to Musammat 
Dilraj Kuar. Musammat Sheopal Kuar 
susseeded to the property on the death 
of the testator and on her death was 
susseoded by Musammat Dilraj  Kuar, 
Sometime after Dilraj Kuar’s death the 
defendants.respondents, who are the nearest 
heirs of Musammat Sheopal Kuar, took 
possession of the property. The plaintiff in 
the year 1919 filed the present suit elaim. 
ing the property— 

(a) under a Will exesuted by her mother, 
Musammat Dilraj Kuar, and 

(b) in the alternativa, as 
mother on an intestacy. 

The operative elauses of the Will are as 
uuder: — 

(1) After the death of the exesutant, Musama 
mat Shsopal Kuar, mother of the exesutant, 


heir to her 
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‘will have proprietary possession over the 
whole of the exesutant’s inheritanee and 
will have all kinds of powers of transfer by 
sale, mortgage, gift, ote, just like me, the 
exesutant, and will get her name reaorded 
in the revenue papers with the powers of 
a proprietor. 

(2) The mother of the exeoutant will have 
power also to adopt any boy out of the 
family whom she may choose and who may 
appear to be worthy. 
 . (8) She will support and bring up the 
daughter of me, the exesutant, as the exesutant 
would do and celebrate her marriage. 

(4) This power also is given to her that 
if she thinks fit she may give the whole of 
my inheritancs to my daughter and if a son 
should be born of the latter may give the 
whole property to that grandson with power 
of transfer. 

(5) If Musammat Sheopal Kuar, the mother 
of me, the exeentant, should die and should 
not bs able to fulfil the entire Will, then after 
her death all the powers whioh I, the exeon- 
tant, bave given to my mother wili be vested 
in my married wife, Musammat Dilraj Kuar, 
and she will be the subsequent owner and 
may adopt any one she likes from the 
family and he will be the owner of my entire 
property, or she may give i6 to the daughter 
of me, the exesutant, or to her daughter's 
son, should there be one, or she may make & 
gift of it or sell it or mortgage it to whomso- 
ever she pleases. She will have all kinds 
of power of transfer, and the mother of the 
exeeutant will support and maintain Musam- 
mat Dilraj Kuar, the wife of the exesutant, 
for her life-time in every way, and Musam- 
mat Dilraj Kuar willin every way submit, 
be obedient to, and serve her for her life-time 
in every way, and will in no way refuse. 

Two points about this Will at onoa strike 
the attention. The first is that no estate 
whatever is left to the testator’s daughter 
either directly or by implication. In this 
respest the Will differs markedly from that 
in Comiskey v. Bowring Hanbury (5) where one 
of testator's main objests was to preserve the 
property intast for his nieses. Whether the 
transfer was infuensed by the fast that 
among Thakurs, and he was himself a Thakur, 
daughters are frequently exeluded from 
inheritanas, the fast remains that in the 
alause in whieh the daughter ia mentioned he 
explisitly leaves itto the diseretion of Musam- 


mat Sheopal Kuar to give the estate to her 
or not. In the sase of Musammat Dilraj 
Kuar, should the estate go to her, the dis- 
aretionary sharaster of the elause empowering 
her to give the property to the daughter is 
strongly emphasized by the words whioh im- 
mediately follow—~ : 
"or she may give, sell, or mortgage it to 


' whomsoever she pleases.” 


The sesond striking feature is that the 


‘gift to Musammat Sheoval Kuar and the 


gift over to Musammat Dilraj Kuar “are 
expressed in almost identieal terms, The 
defendants’ ease in the Court below was that 
both estates were absolute estates. 

In this Court the only way in whish the 
appellant’s learned Ádvosate could differan. 
tiate between the two was by urging that there 
was no gift over in the ease of Musammaé 
Dilraj Kuar. Thisis arguing in asirele. Ifa 
giftover nesessarily makes the preeeding estate 
s life.estate, then it is superílnous to examine 
the terms in whish that estate is conferred. 
Finally the learned Advosate was driven to 
say thatif no distinction sould be drawn 
between the two estates, he would prefer that 
they should both bs held to be estates for 
life. It would then be open to the appellant 
to slaim as heir of her father, Sripal Singh, 
subjestto any question of exclusion of daugh- 
ters that might be raised. 

The argument for a life-estata has been 
based on the existense of a gift over, combined 
with the faob that in the elause referring to 
powers of transfer the  asinal kinds of 
transfers spesified, namely, gift, mortgage, 
and exehange, are all transfers inier vivos 
and there is no speaifio mention of transfer 
by Will. This, aa we have seen, applies 
equally to the gift of Musammat Dilraj 
Kuar through whom the plaintiff herself 
elaims title, The omission of any direst 
mention of testamentary power can earry very 
little weight in view of the faot that clause (1) 
conferred on Musammat Sheopal Kausar full 
proprietary, powers like those of the testator. 
There is nothing in the subsequent slauses 
of the Will to sontrol or limit these 
powers. 

There is considerable diffisulty in sonstru- 
ing the words in elause (5) whieh introduse 
the gift over: ` 

"It Musammat Sheopal Kuar'a death should 
ossur and she should not be able to fulfil the 
entire Will." 


* t h 
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. It is important to notise in the first place 
that the worda are “if she should not be able 
to fulfil,” not "if she should fail to do ao.” It 
in not the testator’s intention to give the 
estate to Musammat Dilraj Kuar in sase of 
‘failure on the part of Musammat Sheopal 
"Kuar to fulfil any sondition imposed on her, It 
is only if she has no opportunity of fulfilling 
‘the Will that this gift over isto take effeot, 
The diffisulty is as to what the testator meant 
‘by fulfilling the Will, The only slause in: i6 
‘whieh aan be considered as having any bind- 
ing forse is olause (3) relating to the support 
and upbringing of the testator’s daughter and 
to getting her married, and the soneluding 
portion of the Will whish desires her to sup- 
‘port end maintain Musammat Dilraj Kuar 
‘during her lifetime, Olauses (2) and (4) are 
in the nature of suggestions to the devises 
‘as to the manner in whish she may, if she 
sees fit, exoreise her powers, Olause (2) 
would appear to be wholly a nullity, as Hindu 
Law does not resognise an adoption by a 
mother on behalf of her deceased son. Jf the 
‘testator was speaking of the maintenance 
' and marriage of his daughter, there is nothing 
to show that Musammat Sheopal Kuar sould 
not have had the child's marriage eelebrated 
‘after she sussseded to the property. It was 
““stated_ at the hearing that she did nof in 
‘fast do ao, but she.might have. A Hindu 
girl ean be married at a very tender age, 
continuing to live thereafter at her parents’ 
‘house, It may be that what the testator 
“had in mind, though he haa expressed him- 
'gelf badly, was the possibility of Musammat 
‘Sheopal Kuar dying either before him or so 
goon after as to have no opportunity of decid» 
ing what she would do with the property. 
‘Whatever the words may be, it haa not been 
suggested to us that there was anything in 
the terme of the Will whish Musammat Sheo- 
pal Kuar could not have earried out, Atten- 
‘tion has been dirested to the sueeseding 
words "after her death,” and it has been 
‘argued that whatever powers were conferred on 
‘her were for her life only. This argument, as 
‘we have said, was not raised in the Trial 
‘Court and it is not supported by the language 
of the Will. , ; 
^ "For the above reasons we affirm the desi- 
‘sion of the Oourt below and, dismiss the 
appeal with eosts,. i 
^ parar, A. d, O.—TI soneur. 
i Appeal d£smsssed, 
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NAGPUR JUDICIAL COMMISSIONER'S 

. COURT. 

Seconp Civin Apprat No. 147 or 1920. 

Desember 23, 1920 

Present:—Sir Henry Drake. Brookman 
Kr., J. O. 

"DROKARAN — PLAINTIFE —APPELLANT 

versus , 
NATHU AND orHERS— DEFENDANTS— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XLI, r. 20 
—Appeal—Joinder of parties—Omission of a defend- 
ants name from memorandum of appeal—Court, 
power of, to add—C. P. Tenancy Act (XI of 1898), 
S. 48, suit to enforce charge created by—Plaintiff, 
who can be, 


Where through a mistake on the part of an 
appellant’s legal adviser the names of certain 
defendants, who are interested in the result of 
the appeal, are omitted from the memorandum of 
appeal, the Court has power. to add them as parties 
under rule 20, Order XLI of the Civil Procedure 
Code. [p. 858, col, 2.) 

A suit to enforce a charge created by section 43 
of the O.P, Tenancy Act is not maintainable at 
the instance of & person who, at the date of the 
suit, was neither the sole landlord, nor the -re- 
presentative of his co-sharere as well as himself 
for the purpose of collecting rent. [p. 254, col. 2.] 

Appeal against a deeree of tha Distrist 
Judge, Nimar, dated the 16th Desember 1919, 
in Civil Appeal No, 134 of 1919, 

, Dr. HB. S. Gour, for the Appellant. 
Mr. G, I. Subhedar, for the Respond- 


ents. 


JU DGMENT.—The suit ont of which thia 
wesond appeal arises was filed by the present 
appellant on the l$5th April 1914,. The 
sommensement of the trial on the merits 
was eonsiderably delayed by a dispute as 
to whether the slaim should be treated as 
one between a landlord and a tenant, and 
in Civil Revision No. 274 of 1915 Prideanx, 
A. J. O, on the 14th April 1917 desided 
that it should not be so treated. The 
nature of the elaim is stated in the learned 
Additional Judieial Commissioner's order. 
Some of the defendants are  dessribed in 
the plaint as the absolute oseupansy tenants 
of a sertain holding in Mauza Jhadpaand | 
the rest as in astual possession. The agrioul- 
tural years for whieh the arrears of rent 
in respeet of those holdings are slaimed 
are 1901-102 A. D. to 1906.07 (both inelu. 
sive), the total amount being Re. 2,407-9.3, 
The plaintiff, though the owner of a 
2-annas &-pies share in the village, parted 
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with possession of that share on the 22nd 
June 1907 tc mortgagees and shortly after- 
wards was replaced as lambardar by one 
cf the mortgagees,who happens to be identisal 
with one of the tenants sued. One of the 
reliefs alaimed is enforeement of the sharge 
on holding  sonstituled by section 43, 


O. P, Tenansy Ast, 1898, whieh runs as 


follows:— 

"The rent of the holding of an absolute 
oscupany tenant shall be the first eharge 
on that holding, whioh shall, subject to the 
other provisions of this Aet, be liable to 
sale in exesution of a deeree for arrears of 
the rent thereof, " 


In the plaint the right to sue was rested 
on the fast that the plaintiff was the 
lambardar of the entire village throughout 
the period for which the arrears are due. 
In their written statement the prineipal 
defendants pleaded that the plaintiff, being 
no longer lambardar or in pos:ession of his 
share, was insompetent to sue and both the 
lower Conrta have upheld this sonten- 
tion, with the result that the slaim has been 
dismissed, 


When tbe snit was desided in the Court 
of first instanee, there were seven defendants 
and the same number figured as respondents 
in the lower Appellate Court. -The memo: 
randum of sesond appeal aontained origi. 
nally the names of three respondents only, 
though all of them are indisputably inte» 
. rested in the appeal, The omission was not 
dissovered till nearly nine months had 
elapsed from the admission of the appeal, 
and the mistake is sought to be exeused by 
the fast that in the eertified eopy of the 


lower Appellate Court/s desree with whieh 


the appellant furnished himself in due 
course; the names of four respondents appear 
at the very top of the first sheet, not in 
the spase provided for the respondente’ 
names. 
the memorandum of appeal and the over- 
sight is attributed by his clerk to the 
typist who was employed to type the grounda 
of appeal. This Court was moved on the 
6th eurrent to treat the omission as due 
to what is dessribed as a bonafide oversight, 
the slerk in writing the names of the parties 
on the stamped paper prefixed to the grounds 
of appeal having reproduced the names of 
the parties as given by the typist. 
23 
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- The omitted respondents were- served with 
a notise of the hearing, on the understanding 
that the question whether the appeal is 
admissible as against them would be desided 
at that hearing. On their behalf it is urged 
that on the prineiple laid down in Vithta 
v. Sakhya (1), namely, that a mere slip. or 
blunder on the part of a litigant’s legal 
adviser does not entitle him to an extended 
period of limitation for appealing, they should 
not now beadded as parties. 


I may say at once that the oversight 
is really inexeusable, for the eopy of. the 
deores filed with the memorandum of appeal, 
if read with any sort of sare, sould not 
fail to sonvey the fast that there were 
seven, not only three, respondents. This, 
however, is not & ease in whieh sestion 5 of 
the Limitation Aot need be applied. Even 
if the four respondents in question had 
been purposely omitted from their array, 
it would have been open to this Court ander 
Order XLI, rule 20, First Sehedule, Civil 
Proeedure Code, to direst that they be 
made respondents. It is admitted by their 
learned Oounsel that they are interested 
in the result of the appeal; in fact he 
states that at the reaent Settlement they hava 
been deoelared to be the tenants of the 
land to which the claim relates. In these 
sirsumstanees I consider that in the exersise 
of the power conferred by rule 20 aforesaid 
the persons omitted shonld be made parties, 
though it must be understood that I inno 
way condone the: sarslessnees whieh led to 
the omission of their names from tke 
memorandum of appeal; sush earelessness is 
disereditable not only to the typist who 
copied the grounds of appeal, but also to 
the olerk who employed him and the- Counsel 
who signed and presented the memorandun. 
The eosts of the applieation for inelusion of 
these four respondents’ n&mes,. inoluding 
Rs, 10 for the servises of their Counsel in 
sonnection. therewith,. will be paid by the 
appellant. | 


The Courts below have rested their desi- 
sion that: the plaintiff eannot enforea the 
charge. sreated by section 43- of the 
C. P. Tenaney Ast upon the desision of the 
Privy Oounsil in Arthur Henry. Forbes v, 


» y 


(1) 1 Ind, Cas. 904; 5 N. L. RB: 26, ^ 20 s xu 
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Maharaj Bahadur Singh (2). In that oase 
their Lordships interpreted sestion 65, 
Bengal Tenaney Act, 1885, whieh runs as 
follows:—~ 

Where a tenant is a permanent tenure- 
holder, a ratyat holding at fixed rates or an 
ossupaney- rayat, be shall not:be liable to eject- 
ment for arrears of rent, but his tenure or 
holding shall ba liable tosals in exesution of 
a desree for the rent thereof, and the rent 
shall be a first charge thereon," 

They were guided largely to their 
eonslusion that the right to bring the tenure 
. to sale exists only so long as the relationship 
of landlord and tenant exists, and appertains 
exelusively to the landlord, by the existence 
of elause (h) under sestion 148 of the Bengal 
Tenansy Ast, which lays down that 
notwithstanding anything contained in section 
232 of the Oivil Proeedure Code, 1882 
(rule 16, Order XXI, First Sohedule, Civil 
Proeedure Code), an applieation for the 
exeention of a desree for arrears obtained by 
a landlord shall not be made by an assignee of 
the deeree unless the landlord’s interest in the 
land has beeome and is vested in him. 

It is now urged on behalf of the appellant 
that ths other provisions of the O, P. 
Tenaney Act referred to in seetion 43 
not ineluding any restrictions of the same 
kind as that in olanse (A), seation 148, 
‘Bengal Tenansy Aet, the assignee of a desrse 
for arrears would be entitled to exesute that 
deeree, In this sonneetion I am referred to 
the unreported desision of Stanyon, A. J. O., 
in Second Appeal No. 129 of 1907, In 
that ease, however, the fasts appear to be 
that the sole malguzar of a village assigned 
his elaim for arrears to an outsider who 
sued in due sourse to reeover them, and this 
Court merely desided that the assignee stood 
in the shoes of the landlord so that the elaim 
was for the purposes of jurisdiction ‘one 
between landlord and tenant, 


It is further urged for the appellant that . 


having been admittedly in a position to 
enforee the charge throughout the period 
during whieh the arrears saserned, that 
position sould be ehanged by the transfer of 
his share in the absenee of anything to 


(2) 23 Ind. Cas, 682; 41 C. 926; 18 C. W., N. 747; 
(1914) M. W. N. 397; 15 M, L, 1.380; 12 A. L. J. 
653, 27 M, L, J. 41 1 L. W. 1059; 41 L A. 91; 25 0. 
L, J, 484 (P. 0.) REBIER) mou | Ko 
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Bhow that the transfer ineluded any right to. 
enfores the payment of arrears outstanding 
against him. 

In my opinion it is unneaessary to sonsider 
whether the Bengal Tenaney Aet should 
be regarded as fn pari materia with the. 
O. P. Tenansy Aot in  respeet of the 
eharge whieh the plaintiff seeks to enforee. 
It has long been settled in these Provinces 
that anything whieh the landlord is required 
or authorized to do under the Tenaney Aot 
must be done by the whole proprietary 
body or by an agent acting on their behalf: see 
Gopal Ramkrishna v. Govind Pandurang (3). 
In the present case the plaintiff has no 
pretensions whatever to have been the 
representative or agent of the whole 
proprietary body when he instituted the 
present olaim. He has all along owned 
quite a small share in the village and his 
reply to the defenae puts it beyond doubt that 
he sues for his own individual benefit, not 
as representing his eo-sharers as well as 
himself. Indeed that reply rests his title to 
reoover partly on the fast that he gave eredit 
io the other so-sharers in accounting for the 
village profits on the assumption that all 


renta had been eolleeted in full, and he has 


at no stage of the litigation suggested that 
the other eo-sharers should be made parties. 
He has never been the sole landlord and 
long before the suit was filed ceased to be 
their agent for the purposes of sollesting 
rent, Like any other plaintiff he had to 
show a subsisting title at the date of the 
suit and this, on his own pleadings, he does not 
possess. 

The slaim was rightly 
this appeal assordingly fails. 


dismissed and 
The plaintiff- 


appellant will pay  sosts in all three 
Courts. 
Appeal .dismissed, 
(3) 13 C. P. L. R, 118. 4 
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BRIJBEHARI LAL €, CHAIRMAN OF THE MUNICIPATITY, DALTANGUNJ. 


PATNA HIGH COURT. 
ÁPPRAL FROM APPELLATE DEGCRER No. 897 
or 1920. 
August 2, 1920. 
Present: —Mr. Justise Coutts and 
Mr, Justiee Maepherson. 
BRIJBEHARI LAL--PLAINTIFF— 
APPELLANT 
versus 
Tus CHAIRMAN or raz MUNICIPALITY, 
DALTANGUNG, AND ANOTHER— 


RESPONDENTS. 
Bengal Municipal Act (III .of 1884), s. 287— 
Erection of new verandah on site of old one— Erection, 
meaniny of-—Sanction to build—Restrictions. 


The erection of a verandah on the site of an 
old verandah which has ceased to exist is an 
erection within the meaning of section 287 of 
the Bengal Municipal Act, and is liable to be 
demolished if erected in contravention of Municipal 
sanction. [p. 855, col, 2.1 
. Chairman of Gaya Municipality v. Sham Lal Gupta, 
4l Ind. Cas. 713; 3 P, L. J. 38; 2 P, L. W, 190; (1917) 
Pat. 888, distinguished. 

Municipal Committee which can sanction a 
building absolutey, ar with restrictions (in accord- 
ance ‘with rules which it is empowered to make}, 
cannot,” unless it has made such rules, impose any 
restriction and is bound eifher to refuse sanction or to 
E ; absolutely and without reservation, [p. 356, 
col, 1 

Where sanction to build is given by a Munioipali- 
ty subject. to an wlira vires restriction, the re- 
striction is not binding and may be disregarded. [p. 
850, col. 1.] 

Appeal from a desision of the Distrist 


Judge, Daltangunj (Palamow). 


Messrs, Katlaspatti and Steeshwar Dayal, 
for the Appellant, 

Mr, Kulwant Kahay, for the Respondents. 

JUDGMENT. 

Courra, J.—This was a suit for a deslaration 
that the plaintiff had a right to build a 
verandah on to his house in the Daltangunj 
Munieipality and for a permanent injunstion 
restraining the Manisipality from demolishing 
itor any part of it. 

It appears that the plaintiff had an old house 
whieh he pulled down, and in the year 1910 
he obtained sanction to build a two-storeyed 
house in its pisse. In 1918 he applied for 
sanation tobaild the verandah in question 
in this suit, and sanetion was givon with 


the reservation thatit was not toextend. 


towards the road beyond a sertain line marked 
AA in the map. The plaintiff disregarded 
ihe reservation and built the verandah, The 
Munieipality then ordered him to demolish 


, 237 enaets that the Commissioners ' 


it and it is on aesount of this order that the 
present suit has been brought. The auit was 
dismissed by the Munsif and on appeal to 
the Distrist Judge that decision was upheld. 
The plaintiff appesla to this Court on two 
grounds:— 

(1) that the building of the verandah is not 
an erection or re.ereetion within the meaning 
of sestion 237 of the Bengal Munisipal 
Ast and, therefore, no sanetion is necessary, 
and 

(2) that the reservation in the sanetion is 
ultra vires and the plaintiff is entitled to dis- 
regard it. 

So far as the first point is soneerned, there 
is no difisulty, The verandah, it is true, 
was erested on the site of an old verandah 
but that old verandah had disappeared 
even before 1910. We have been referred 
to Chairman of Gaya Municipality v. Sham Lal 
Gupia (1), but the sircumatanees of that ease 
were entirely different to those of the present 
ease, whioh olearly somes within the provisions . 
of sestion 237, This sontention, therefore, 
fails. 

The second point, however, isa more 
difienlt one ond on this I am of opinion 
that the appellant must sueseed. Seotion 
"may 
sanstion the said building either absolutely 
or  subjest to any direations whieh the. 
Commissioners may deem fit to issue in aseord- 
aneo with the rules, if any, made under 
sestion 241,” Inthe Daltangunj Munieipality 
no rules have been framed under seetion. 
241 and the sontention is that this being so, . 
the Commissioners must either refuse or, 
grant sanstion absolutely and without 
reservation. There san, I think, be little doubt 
that this is so, It is urged on behalf of the 
respondent Munieipslity that if the Commis. , 
Blonersean sanetion absolutely, they ean eer- 
tainly sanation snbjeat to reservation- This 
at first sight seems plausible, but if it were 
the oorrest view, the words “to issue in 
aesordanea with the rules, if any, made under. 
seation 241” would be superflaons. It is 
further urged that the words "if any” mean 
that if no rules are made under asestion 241, 
the Commissioners may make any reservation 
they like. Iam unable to aesept this inter. 


(1) 41 Ind, Cas, 713; 3 P, L. J. 38; 2 P. D. W. 190; 
(1917) Pat, 888. 
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. pretation, ` badause if it 
would bexo objest in the Commissioners 
making rules under &estion 241 and thus 
fettering their diasretion. The question is 
by no means free from doubt, but in my 
l opinion the sorreot interpretation of the law 
is that unless rules are made ander section 
241, the Munisipality must either grant or 
kafüse BSanetion without reservation. 

< Lastly itis sontendéd :on behalf ofthe 


respondents that the plaintiff having aesepted . 


thd sanction $nbjest to the reservation, he is 


not entitled now to say that the réstribtion - 


is ultra vires. This samnot be so, besause if 
the restristion is ulira vires he is not bound 
by it and .is entitled to disregard it, ao that 
the whole question depends upon whether the 
restriction is lira vires or not. 
présent case in the absenee of rules- made 
under sestion 941, 
was ulira vires. 

- For this reason, therefore, I -would set 
aside the deerees of the lower Courts and I 
would deeree «tho suit with  eostg. The 
plaintiff- appellant wil have a declaration 
that beis entitled to erest buildings in 
agcordanse with hisnotise under section 237 
(1) and the defendant will be restrained by 
injunction from demolishing sush buildings 
on the plea that they have or are being 


cbnsirueted in sontravertion of a legal order - 
of: the Corümissioners passed under seation ` 


237 a). 

' MACPBRERSON, lol -sgree.- The appellant 
fáils on tbe first point, besause in buildirg 
the’ Verandah and rooms he sertainly erected 
or re ereoted a house within the meaning of 
the enactment. But his sesond sontention 
sueseeds. Appellant duly gave notice to tbe 
Commissioners ufdér ‘geation 237 (1); the 
Commissioners aecordéd sanetion to the 
erestion not absolutely but- gubjeat to “written 
directions; tbe only slog on a t&notion which 
is sontermmplated by that séetion,--sonsiats of 

“written direetions'" iséuéed » 
withthe rules; if any, made under section 241,” 


the existernce:+‘of rules under sestion 941. 


regulating "the erection or re erestion of 
hóütes, not being huts’'is, therefore, a condition 
préeédent to the issue of “written direstions” 
under sedtion 237 (1); no such rules having 
been made by the Oommissioners of the 
Daltangunj Monisipality, the order of the 
Ccrnimissioners* upon .the eppellant’s notice 
was nota legal order" within the meaning of 
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In the: 


Iam of opinion that it 


fe 
in ‘accordaneée - 


192% 


zo - 
< » 


that exprossionin sestion 238 (1), singa having 
failed to utilize the enabling section 241, théy 
could only either refuse or sanstion absolutely; 
as he had not sontravened "a legal order,” no 
astion sould be taken by the Commissioners 
against appellant under sestion 238 (1). The 
provision applieable is seotion 238 (2) and the 
Oommissioners having neglested or omitted, 
within six weeks after the reeeipt of appellant's 
valid notiss under section 237 (1), tò make 
and deliver to appellant any legal order, that 
is, an order of refusal or of absolute sanstion 
in respest of hia notice they : are deemed to have 
sanctioned the proposed ' 'house" absolütely. ` 
On the above findings seotion 249A dlac’ 
has rio applisation: at all- 

. The Commissioners’ havo; dhados, no right ; 
to’ interfere with the: erestion of. the verandah ` 
and-rooms Bo. long as jit is in aoesordaise | 
with the plaintiff. appellant's notice under , 
gestión 237 (1), 


. Appeal allowed. 


~ 
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NAGPUR JUDICIAL QOMMISSIONER'S 
COURT. 
'Sgcoup Crvit APPEaL No, 488: B or 1917, 
September 25, 1920, 
Present; -—Mr. Magnair, A, J. O. 
HARI— PLAINTIFF- APPELLANT 
verstis 
BALIRAM AND ANOTHER— DEFENDANTS -—— 


RESPONDENTS, 
Sale—Transaction in effect gamble, in. litigation, 
whether . enforcible—Champertous transaction — Agree. 
ment to carry on litigation for nominal sum, -validity 


of. 


A sale-deed by which the .rights of the vendor 
are intended to be sóld, but which evidences an 
unlawful transaction because the object is gambling 
in litigation, cannot, on the broad principles of 
equity and good conscience, be given effect to by the 
Courts. | p. 358, col. 2.) 

The principle of unenforceability of champertous 
agreements to supply funds to carry on a suit in 
consideration of having a share of the property if 
recovered, applies to an agreement to obtain for a 
nominal sum the right to carry on a litigation which 
a very faint chance of success. [p. 868, 
co 
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‘Appeal against a desrea. passed by .the 
Additional Distrist Judge, Akola, in Civil 
Appeal No. 115 of 1917, dated the 14th Septem: 
ber 1917. 2E 

Mr, X. V Joshi, for the Appellant. l 

Messra, V. Bose and M. B, Niyogi, for the 
Respondents, 


' JUDGMENT. —Two Appeals, Nos, 488-B 
and 489.B of 1917, have been filed by the 
appellant against the respondents, -The-first 
appeals were heard together and the reasons 
for the decision appear in one of the judgmerts. 
This judgment will govern the deoision of 
both seaond appeals, . 

The plaintiff sued as sneoeseor in-title to 
Bajai and Gnjai, alleging that he had purehas: 
ed their righta on 26th August 1913. The 
defendants pleaded that the sale of 26th 
August 1913 was a sham transaetion . by 
whish the plaintiff purebased a right 
merely to trafie in litigation, lt is alear 
that this defences is  eonfused. A sale. 
deed may evidense no real transaction and 
be intended to pass no rights. In gush a 
ease the recorded vendee obtains no title by 
the sale-dead and hense oannot sue on the 
strength `of the sale-deed: But it’ may siso 
be urged that a sale-deed, although the 
rights: of the vendor were intended to. be gold, 
evidences an unlawful tranSaetion because 
the objest is gambling in litigation, 

The learned Judge of the lower Appellate 
Court failed to notise that the defence 
raised was really two fold and his indgment 
18 somewhat eonfused. In paragraph 5 he 
appears to hold that the investment was a 
mere sham, not intended to sonvey ary osten. 
sible property at all, but later in the. same 
paragraph he states that if the plaintiff is 
successful in the case, he will get a valuable 
property for almost nothing. If the plaintiff 
is to retain the property in sase he suséeeds 
in his litigation, it is evident that the transas- 
tion wasintended to-convey aueh interest as 
the vendors possessed. `` d 

In the sourse of his judgment, however, the 
learned Judge has stated that the objeat of 
the sale was nob lawful. I must interpret 


his judgment to mean that even if the in- 


terest of the vendor passed, the sale was still 
ee AB. the...Courts. shonld rot. eiva:ceff at 
o. ME eee ML. 
..Af the learaéd-Jagge has found that the 
sale was a bogus transaction, I cannot support 
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this finding. The judgment, as I have pointe 
ed out, is ineansistent. There is nothing to 
show that the vendors did not intend to 
part with sueh rights as. they possessed. 

I have, however, to? sonsider whether the 
interest has been puréhased merely for the 
purpose of litigation. 1 The Counsel ou both 
sides consider that thé judgment of Ismay, 
J. O,, in Deorao Gopabi Kunhi v. Sadashea 
(1) states the law assurátely, 


Mi 

Y first remark that the fasts of that sase 
were very different from the fasts of the 
present ease. I aite a paragraph from the 
report:— In the present? oase so far from 
proving that the sale-deed is void, the defend- 
ants have deliberately refrained from enter- 
ing upon the merits of the ease and have 
contentad themselves with showing that the 
plaintiffs were fully awareof the fast that 
they sould only get possession through the 
medium of a suit and that the resital in the 
deed regarding the reseipt of sonsideration 
ia in all probability an insorrest resital, The 
defendants may no doubt be harassed by tha, 
litigation, bat not more so than other defend- 
ants similarly  ceirsumstansed. For ought 
that appears to the eontrary the defendaut : 
Sadasheo has a perfeat right to suesesd to the 
estate of his adoptive father, and it was he 
who sought out the plaintiffa and negotiat. 
ed for the supply of funda to enable him to 
prosesute his slaim. There is absolutely noth. 
ing on the rasord from whish immorality or 
bad motive, in the legal senses of these 
terma, oan be attributed to the plaintiffs." 


In the 
previous 


present case there- has "been 
litigation  betwesn,the father 
of the plaintiff and the present defend.’ 
ants with regard to the property im: 
dispute. The plaintiff's father was unst605s3-: 
ful. There wasa clear finding that‘no' only: 
the widow’s interest but also her husband'a: © 
interest inthe properties in suit had baen: 
conveyed to the defendant’s father by geouine 
sale desda. I refer to paragraph 3 of Erhibit 
D.4in Suit 59 of 1915 before the Mansif, 
Khamgaon. The litigation whieh the parties 
to the sale-deed of 1913 oontemplated was, 
therefore, peculiarly harassing to the defend: 
ants. In Suits Nos. 270 of 1913 and 271 
of J912 the defendants had tə establish thas 


(1) 2N. Lu Ra 17 at pp, 22 23. .—— 
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the ssle-deed they had taken from the widow 
was genuine and for. Jagal nesessity. The 
objest of the sale-deed dated 26th August 1913 
was that they should sgain have to estab- 
lish this in a separate litigation. I remark 
that Suit No. 271 of 1912 was instituted 
on 20th July 1912, and in that suit it was 
desided on 14th May 1913 that the 
defendants had obtained full: interest in the 
property. In the nex plaee, there is ground 
for the inferense that jt is the plaintiff vendee 
who sought out the vendor. The learned 
Additional Distriet Judge eonsiders that the 
vendeo is only a benamidar for his father: 
whether this is the ease or not, there is 
ground for the infprenee that the plaintifi’s 
father, who was previously in possession of 
part of the property and had made attempts 
to prove his title against that of the defend- 
ants, is now seeking to attaek the title of 
the defendants ona ground on which he 
was previously. unsuccessful, : 


The fasts of this ease are, therefore, dis» 
tinguishable from the facts in Deorav Gopalji 
XKunhi v. Sadasheo (1). In that ruling the 
learned Jndge bas laid down that sontracts 
whioh savour of maintenance and ebamperty 
are even in this sountry to-be held to be 
invalid as being against pablis poliey. In 
the present eare it has been held that no 
consideration passed. The inferenee appears 
to be that the vendors, sonsidering their 
interesta worthless, transferred them to the 
vendes -for no eonsideration or for some 
small éongideration whieh has not been 
diselosed. The objest of the transastion 
was Hot bona fide- assistance to a olaim 
whieh was believed to be just: the vendee 
or his father had  unsueeessfully urged 
that thedéfendants’ title was bad, and the 
desire for fresh litigation on this question 
eannot be termed a desire to enforee a just 
elaim. The vendee must have known that 
in view of the deaision in the former suit 
his elaim was unlikely to sueseed. It ap- 
pears then to me that the objest of the 
transastion was gambling in litigation. I 
agree with the lower Appellate Court that 
the plaintiff was inflaeneed by the fast that 
if he failed, he would not suffer substantial 
loss whereas if he susseeded, he would obtain 
a valuable property. The transastion then 
was & gamble. 


Į refer to the eitation from Ram Qeomar 


INDIAN CASES. 


[1921 


Ooondoo v. Ohunder Canto Mookeriee (2) in 
Deorao Gopalji Kunht v. Sadasheo (1). 
Their Lordships were sonsidering an agree- 
ment to supply fonds to sarry ona suit in 
eonsideration of having s share of the 
property if  resovered. But the same 
prinsiple applies to an agreement to obtain for 
a nominal sum the right to carry on a litiga- 
tion whieh offered a very faint chance of 
sneeess and harassed the opposite party by 
putting them to proof of a matter whieh they 
had already proved in a eontest with persons 
sonnested with the vendee. 

Thera is mush foros in the remark quoted 
from Ohedambara Chetiy.v. Runga Krishna 
Muthu (3) that Courts in India, in sonsidering 
questions of this nature, must bear in mind 
the prineiple that they are bound to adminis 
ter justise assording to the broad principles 
of equity and good sonssienee. I hold that 
this principle prevents me from giving effeat 
to the sontraet I am eonsidering. 

The appeal, therefore, fails and is dismisa- 
ed. Oosts on appellant. - 


Appeal dismissed. 


(2) 4T. A. 28; 2 O, 288 (P, C.); 1 Ind. Dec. (x. a) 
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(3.1 IL A. 241; I8 B. L.B. 609, 22 W. R. 148; 
8 Sar. P, C, J. 373 (P. O.). 





ALLAHABAU HIGH COURT. 
Szconp Orvit Appear No, 283 or 1919, 

. May 12,1921 

Present:—— Mr, Justise Lindsay and 

Mr, Justiss Kanhaiya Lal. 
RAM SAHAI AND oTEHERS—DEPFENDANTS — 
APPELLANTS 
versus 
PARBHU DAYAL —PrAINTIFF—- 


RESPONDERT, i 
Hindu Law—Joint family-—Alienation by father — 
Consideration —8Small portion for legal necessity— 
Sale, if to be set aside-—Oonsideration, rest of, if charge 
on altenor’s share. 


A son is not bound by a sale effected by his 
father on his private account, and any equities 
which may be available to the vendees against the 
‘ihe are not enforceable as against him. [ p. 360, col, 
L, ; i AM 
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Where in a suit by a son to set aside an aliena- 
tion of joint family property by the father it was 
found that only a small portion of the considera- 
tion was for lawful family purposes: 

Held, thatthe sale could be set aside on the pay- 
ment of the amount found to be for legal necessity 
and that the vendee could not proceed against even 
the alienor’s share for the rest of the consideration. 


fp. 361, col, 1.] 
Sesond appeal from a deeree of the 


Distris& Judge of Jhansi, dated the 9th 
November 1918. 


Mr. A. P. Dube, for the Appellants. 
Mr. N. O. Vaish, for the Respondent. 


JUDGMENT,.— The plaintiff is the son of 
Ajudhia Prasad and seeks to impeash the 
sale of sertain property, effested by the 
latter in favour of Ram Sahai, 3wusammat 
Mathura, the wife of Ram Sahai, and Nathu 
Ram, a minor relative oftheirs,on the 22nd 
of April 1913. The sale was effested in 
lien of Rs. 1,500, out of whish Rs. 238 were 
to be eredited towards certain prior oral 
debts, Rs. 312 were to be eredited towards 
& prior unregistered bond of the 25th of 
February 1913 and Rs, 950 were paid before 
the Sub. Registrar. 

The property sold wan the  aneestral 
property of tte family, to whieh the 
plaintiff and his father, Ajudhia Prasad, 
belong. ‘The allegation of the plaintiff 
was that the sale in question was made 
without any legal neeessity, and that it 
was fietitions and without sonsideration. 
The Court of first instanse found that out 
of the sum of Rs, 950 paid before the 
Sub-Regiatrar, Rs. 272 had been taken for 
legal neeessity, that the previous debts 
spesified in the sale-deed were fietitious, 
and that the balanee of the sale aonsidera- 
tion was not taken for any family pur- 
poses. The lower Appellate Court, however, 
held that Rs. 350 had been taken for legal 
nesessity, A deeres in favour of the 
plaintiff for possession of the property subjeet 
to the payment of the said amount fol. 
lowed. 

The main point, urged on behalf of the 
defendants appellants, is that in view of 
the faet that Rs. 950 had astnally been 
paid to Ajndhia Prasad, the father of the 
plaintifi-respondent, the sale ought not to 
have been set aside without protesting the 
rights of the defendants vendees in re- 
gard to that portion of the eonsideration, 
whieh was found not to haye been iakon 
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for legal neeessity, by making ita eharge 
on the share of Ajudbia Prasad in the 
family property somprised in the sale. On 
their behalf relianee is  plaeed on the 
desisions in Mahabeer Pershad v. Ramyad Singh 
(1) and Jamuna Parshad v. Ganga Perihad 
(2), but in eneh of those eases the sale in 
question had been eífested in exeeution of 
a deeree, to whieh, as held by their 
Lordships of the Privy Couneil in Deendyal 
Lal: v. Jugdeep Singh (3), different 
eonsiderations were applieable. The rules 
governing an anetion-sale in exeeution of 
& deeree are not nesessarily identieal with 
those appliaable to a volantary sale. The 
deeision in Banwart Lal vw. Sheo Sankar 
Misser (4) has also been relied on, but in 
that «ase the dirputed property had been 
purehased in the name of the person, who 
had afterwards made the transfer, and if 
was held that he was bound to make good 
to the purehaser the representation he made 
that ha had a power to shargo the same. 

, In Kali Shankar v. Nawab Singh (5) the 
view taken by this Court was that a 
member of & joint Hindu family, governed 
by the Mitaksbara, sould not validly mort- 
gage his undivided share in aneestral prop- 
erty, held in  so-parsenary, on his own 
private .aesount without the sonsent of his 
eo-sharers,. Whera a father in sueh a 
family mortgaged the aneestral property 
neither for a lawful family necessaity nor 
for an antesedent debt, it was held that 
gush a mortgage eould not be enforeed 
even against the share of the father. 


The guiding prineiple applisable to sases 
of that kind. bas been laid down by the 
Privy Couneilin Suraj Bunst Koer v. Sheo 
Persad Singh (6), where Sir James Colvile, 
who delivered the judgment of their Lord- 
ships, stated that all were agreed that the 
alienation of any portion of the joint estate, 


(1) 12 B. L. R. 90; 20 W. R. 192. 

(2) 19 0. 401; 9 Ind. Deo. (x. s.) 712. 

(8) 80.198; 1 C. L. R. 49; 4I, A. 247: 8 Sar. P. 
O. J. 180; 8 Suth. P. O, J, 408; 1 Ind, Jur. 604 1 
Ind, Dec. (8, 8.) 715. > 

(4) 1 Ind. Oas. 670; 18 C. W. N. 815, 

(5) 8 Ind. Cas. 909; 81 A. 507; 6 A. L. J. 702. 

' (6) 50.148 ab p. 165; 6 I. A. 88; 4 Sar. P. 0. J. 
1; 8 Suth. P. O. J. 689; 4 O. L. R. 226; 2 Shome L. 
B. 242; 2 Ind. Dec. (x, s.) 705, i 
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without ‘an 'éxpress or implied - authority 
of thé ao-parceners, might be impeashed 


by. the latter, and. that sush an authority: 


would be implied, at least in ‘the .ease of. 
minots, if? it was shown that the aliena- 
tion was aade by the’ managing . member: 
of the family for’ legitimate: family pur- 
poses. Ih Balyobind Das v. Narain. Lal (7). 
their Lordships’ of the Privy. Counail 
siniilatly laid down ‘that-an undivided share 
in an aneestral estate’ held by a member 
of a "joint: family sculd-not be mortgaged by 
iin on His own private ascount without the 
dönsen of those who shared the joint-estate, 
`The present Lplaintiff was a minor at 
the time” "of the gale; and as the. sale. in 
question ` wan not made for lawful family 
purposes 'exespt to the extent of a small 
portion’ of the aonsideration, no question 
of iuipliéd ‘aiithority arises. He is not bound 
by the sale, effested ‘by his father on his 


privaté: asocouní,".and any ‘equities, which 
may be &valable^to ‘the vendees' against 
the father, are noi enforseable as ‘against 


liim. ; 

' It is ‘urged on behalt of the'defendants~ 
appellants that the effest of setting aside 
thé sale in its entirety, without sreating a 
sharge in respest'of ‘the -balanse of -the 
consideration money on the share of the father, 


would ‘be ‘that’ the son and the father, would: 


get the benefitof the entire joint property, 
as if no money had been obtained on its 
security by the latter. "Butif that argument 
be  assepted, the -result would be 
that a sbarge, whish a member of a joint 
Hindu family is not-eompetent to sreate 
except for sertain purposes, will have to be 
recognised as partially valid and enforeeable; 
and the protection, whish the law intended to 
afford against an alienation of joint fainily 
property by one member without the - 
eonsent of the other members, would be 
frustrated. 

In Anant Ram v. Oollector of Hiah (5) it 
was held that where the family necessity sould 
not be established.by.direst evidence, it might 
be assumed, if it uae shown thah reason: 


EA *. 


* ¢ ri + ` 


(7) 15 A. 889; 20.1. A. 116; 6 Sar. P. C. J 7313; 17° 
Ind. Jur. 425; 7 Ind. Dec, AN, s.) 984. 

(8) 44 Ind,” Otis :290; 16 A. Li; J. 245; 34 M, L. J, 
201, LL; W. 828; 4.P.:L) W. 526. 23 Mi, L 'T. 228, 
42 G; W. K. 454; 27°C. L.J. 868; 20 Bom. L; Re 524, 
40 A, 171; (1918) M. W, N, 448 (P, O.). 
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abla sare had been "V" "£o dadartain the 
existenee of eirouinstances which justified the 
transfer and the transferee had asted in good 
faith, and that in any other svent the transfer 
Would not ba énforéeable even against the 
share of the transferor, The reason is obvious, 
Till a separation or partition is effested, it is 
not open to any member. of a joint Hindu 
family to predisate in respest of the joint 
family property that he ownsa definite share 
or spesified interest therein; and if he does 
not own any definite share or speaified 
interest therein, he is not sompetent to 
transfer what be might be entitled to at 
the time of separation or partition, if he 
survived. No desree san, therefore, be grant- 
ed to a person, who purshases -the rights of 
sush a member, permitting him either to sue 
for partition, .as ‘if-the transfer had not been 
invalid,-or to slaim-:a-sharge on ‘the property 
S0: transferred to him. 

In Madho Parshad v. Mehrban Stag (9) 
their Lordships of the Privy Oonnoil referred 
to the dseision in Mahabeer Pershad v. Ramyad: 
Singh (1), but did not consider i6 nessssary to 
deside whether if the transferor had been still: 
alive, and so entitled bo resume his undivid- 
ed share on the eaneellation of the sala, it 
would have been possible to allow the vendee 
a charge on his share for the amount paid by 
him on acsount of the sonsideration of the sale. 
Butin Lachhman Prasad v. Sarnam Singh (10) 


their Lordships made sertain observa- 
tions: pointing out ‘the limits -beyond 
whieh: tha desision in that ease sould 


in no circumstances: be  earried. They 
observed:— "Whether that particular gase 
was rightly desided or not, it is not neses-- 
sary to consider here, besause the learned 
Judges proseeded upon the footing that there 
had been the representation referred to. On 
looking at the facte, their Lordships agree 
with the observation of Mr. Parekh that 
there was very little, if any, evidence of 
su6h a representation: but that ‘there was 
such a representation was the basis of the 
judgment; ard, unless the learned Judges 


(9) 18 0.157; 17 1. A. 194; 5 Sax. 
Rafique and Jackson's P. C. No. 121; 
(N. s.) 105 (P. O.). 

(10) .40 Ind. Cas, 284; 39 A. 500; 15 A. L. J. 584; 
2 P.D. W..29;. 21 0, . W, N. 990; 83 M. L. J. 39; 19 
Bom. L. R. 645; 26 0. L. J. 1; (i917) x. JUN 516 
6 L.'W,'884, 44 I, A. 163 (PU). - 


P, C, J. 586; 
9 Ind, Deo, 
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had held that an equity arose out of it, 
their judgment would have amounted to 
this, that for.every mortgage by the head of a 
joint family the property of the joint family 
could be made available to the extent of 
theinterest of the mortgagor. Now what- 
ever may happen when there are spesial 
siraumstances, sush as there were in the ease 
referred to, that is not the general law.” 
Then they proseeded to dessribe the general 
law, whieh they said, was quite plainly 
laid down by ‘Lord Watson in Madho ?arshad 
v. Mehrban Sing (9) as follows: Any 
one of several members of a joint family 
is entitled io require partition of aneestral 
property, and his demand to that cffeat, if 
it be. rot somplied with, oan be enforaed by 
legal prosess; So longas his interest is in- 
definite, he is not in a position to dispose of it 
at his own hand and for his own purposes; 
but as soon a8 partition is made, he becomes 
the sole owner of his share and has the rame 
powers of disposal, as if. it ‘had been his 
acquired property.” 

Applying those principles, they came to 
the  eonelusion that there sould be no 
doubt that the mortgage. in question was 
wholly void. Sestion 38 of the Tranafer of 
Property Aot (IV of 1882) now codifies the 
law under which representations made in 
oertain aireumstanees oan bind persons other 
than those who made them. 

In the present oase there is no proof that 
any such representation had been made by 
the transferor. There wasno other member 
in the family except the plaintiff and his 
father; and the plaintiff was then and still is 
a minor There are no sircumstansss alleg- 
ed whiah san jastify an enforesment of the 
equity, elaimed on behalf of the defend. 
ants.appellanís. The defendants might 
be entitled to some remedy against the 
transferor, but they are not entitled to 
enfores itin this suit, 

The appeal, therefore, fails and is dismiss: 
ed with soste, insluding in this Oourt fees 
on the higher -seale. 


Appeal dismissed, 
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PATNA HIGH CCURT, 
APPEAL FROM APPELLATE Deorex No, 657 
or «920, 

August 1, 1921. 

Present :—Mr, Juatise Jwala Prasad, Asting 
Chief Justise, and Mr. Juatise Ross. 
JITABANDHAN SINGH Ax» orTHERS— 
DzrENDANTS— ÁPPELLANTS 
versus 
Musammat SUDHA KUER AND OTHERS— 
PLAINTIPES AND Pro forma DEFENDANTS — 


RESPONDENTS, 

Estates Partition Act (V of 1897), ss, 82, 119— 
Partition of part of lands ordered—Remaining lands 
declared not liable to partition and left joint—Parti. 
tion of joint lands— Jurisdiction of Civil Gourt. 


Where a Revenue Commissioner's order sanctions 
partition of a part of certain lands and leaves the 
remainder as joint lands of proprietors with the 
declaration that they are not liable to partition 
under section 82 of the Estates Partition Act, the 
effect of his order is that the joint lands cannot 
be partitioned under the Estates Partition Aot. 
But such an order is no bar to the partition of the 
lands by a Civil Court under the general law, [p. 862, 
col, 1.] 

Appeal from a desision of the Additional 
Diatriot Judge, Shahabad. 

Messrs, A. K, Hoy and.S, Dayal, for the 
Appellants. 

Mr. S. M, Mullick, for the Respondents, 


JUDGMENT. 

Ross, J.—Thisis an appeal by the defend. 
ants against the deeree of the Additional 
Distriot Judge of Shahabad, upholding a 
desisinn of the Additional Subordinate 
Judge in a suit brought by the plaintiff 
for partition of 46 bigkas of land situated 
in Mauza Jaisri, known as Hrazi Line, It ig 
unnecessary to go into the earlier history of 
this land and it is suffisient to say that in 
the year 1860, the village was permanently 
settled by the Government, the area being 88 
bighas 15 kathas and 9 dhurs, In 1874 the 
predecessors of the plaintiff bronght a suit 
for possession of 9 bighas of this land and in 
1875 & suit relating to 12 bighas, both of 
which were dismissed. In 1911 there was a 
partition by the Oollestor. in whish it was 
held that 46 bighas of land were rent-free 
property, and partition was given of 42 bighas 
only, the remainder being deslared not liable 
to partition unter section 82 of the Estates 
Partition Act. lo 1913 the Resord of Rights 
was finally published and showed the land in 
suit as the muafi land of the defendants, The 
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findings of the Courta below are that the 
land is not muati but is liable to partition, 
and a preliminary desree for partition has 
been made, 

Four grounds are: takenin sesond appeal. 
It is sontended that the suit is barred in the 
first plase- by sestion 119 of the Estates 
Partition Ast, in the second plaee by Artiele 
14 of the Limitation Ast, in the third plase 
by the prinsiple of res judicata and in the 
fourth plase by general limitation, 

Seetion 119 provides that no order made 
under Chapter IX shall be liable to be set 
aside by a suit, It is sontended that the 
order passed by the Commissioner of Revenue 
in the partition sase being an order under 
gestion 82, it sannot be made the subjest 
of a Civil suit and the essense of the present 
anit being to vasate that order, the suit is 
not maintainable. In my opinion there is 
no substanse in this sontention. The Com. 
missioner found that the land in suit was 
rent-free, He had, therefore, no alternative 
but to pass an order under seetion 82, leav- 
ing the land joint among the proprietors ; but 
that is no bar to the partition of the land 
by the Civil Court, The lands are held in 
joint ownership by the parties and are, there- 
fore, liable to partition at the snit of one of 
the joint owners; the revenue is in no way 
affested by this partition nor does the desi- 
dion in any way toueh the dasision of the 
Revenue Courte. The only effeat of the 
desision of the Commissioner is that the lands 
eannot be partitioned under the Estates 
Partition Ast. The plaintiff did not seek for 
a partition under the Ast but for a partition 
by the Civil Court under the general law. 
I ean see nothing in the Colleetorate partition 
to bar this suit. It follows that Artiele 14 
of the Limitation Ast has no applisation. 
The plea based on the principle of res ;4dtcata 
must also fail, beeanse, apart from the fast 
that parties were not suing in 1874 and 
1875 in the eapasity of proprietors but in the 
sapaeity of mustagirs, the defendants, who 
rely upon this plea, do not produse the 
judgments and the decrees upon whish the 
plea must rest. Itis, therefore, impossible to 
hold that the dostrine of res judtcaia has any 
application, As to' general limitation the 
finding that the land is the joint property of 
the parties is a suffslent answer to this 
sonterition. In Bush a state of faeta there 
san bemo limitation,” — 


INDIAN CASES. 


[1921 


: I would, therefore, dismiss the appeal with 
eonts. 
JWALA Prasan, Aca, O. J,—1 agree. 
Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Exeocotion Freer APPEAL No. 344 or 1919. 
Marah 29, 1921. 

Present : — Mr. Justiee Walsh and 
Mr, Justieo Hyves. 

Musammat JAMILUNNISSA BIBI-- 

PzrTUITIONER— APPELLANT ` 
versus 
B, MATHURA PARSHAD— 


Oprositz PARTY—-RESPONDENT. 
ES Limitation Act (IX of 1908), Sch. I, Art. 182 (b)— 
Emecution of decree—Application to execute, mistake 
in, as to interest—Application, whether in accordance 
with law. K 


A mere mistake in an application for execution of 
a decree in calculating interest, or even 
deliberately calculating more interest than was due, 
does not make the application one notin accord- 
ance with law, If more interest than is due is 
charged, the excess may be regarded as mere 
surplusage and be struck ont [p. 762, col 1.) 

Where from the date of a decree the decree- 
holder is entitled to interest at a certain rate, he 
Beir in execution claim more than that. [p. 268, 
col, 2, 

Exesution first appeal from a desree of the 
Subordinate Judge; Ghazipur, dated the 19th 
of November 19. 9. l 

Dr, K.N, Katu, for the Petitioner. 

Dr. S. N. Sen and Mr. K. &. Varma, for 
the Opposite Party. 


JUDGMENT —This is an  exeeution 
appeal arising out of exeeution proseedings on 
a mortgage desree passed as long ago as the 
30th of August lv10. The suit was for sale 
on a mortgage ands preliminary dearee on 
that date dirested that a sum of Rs, 8,712, 
representing the amount then due for prinei- 
pal, interestand sosts, was to be paid on or be. 
fore the 28th of February 1912. In defavlt of 
payment it wasdireated that the property would 
besold. The preliminary deeree dirested that 
after that date, namely,the 30th of August 1910, 
intereat would run at Rs, 6 per eent, per annum 
up to the date of realization. The final deerse 
or sale of the property was made on the 1st of 
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February 1913 and the amount then due was 
deelared to be Rs. 9,973-2-0. The deeree was 
against two brothers, Shah Junaid Alam and 
Shah Badra Alam. Shah Junaid Alam died 
and his heirs were brought on the resord. 
One of them, his daughter, is the appellant 
before us. The first application for exeoution 
was made on the 13th of Marah 1913 and was 
dismissed for reasons whieh we need not now 
eonsider. The second applieation was made 
on the 16th of Mareh 1914 and was dismissed 
in 1914, The third application, out of 
which this appeal arises, was made on the 
“ 15th of Marsh 1917. Objections were taken 
piesemeal against this applieation, whieh 
resulted in the matter being hung ap for a 
long time. The objeetions were dismissed by 
the Oourt exeauting the daeres and this Court 
dismissed the. appeals from those orders. 
The objeetor now before us is Musammat 
Jamilunnissa Bibi and she complains, first, 
that the sesond applisation of the 16th of 
Marsh 1914 was not “in sesordanse with law” 
within the meaning of Artiele 182, slause 5 
of the Sesond Sehedule to the Indian Limita- 
tion Ast, The ground on which this objestion 
was based was as follows: —1I6is stated that 
the amount of interest saleulated in the 
application for exeention was compound 
interest, whereas the deerse in the suit gave 
simple interest only at Rs..6 per sent. after the 
date of the deeision, and that, therefore, this 
was not an applisation in aesordanse with 
law. Reliance has been placad on three eases 
of this Court, namely, Ohattar v. Newal Singh 
(1), Munawar Husain v. Jani Bijat Shankar (2) 
and Nathu Ram v. Tufail Ahmad (3), .The 
faota in all these sases were quite different 
and the two earlier ones baye been sonsidered 
and distinguished in the ease of Manorath Das 
v. Ambica Kanta Bose (4), It seems to us that 
a mere mistake in osleulating interest or 
even deliberately ealeulating more interest 
than was due,does not make the applisation 
one not in assordanee with law. If more 
interest than: was due iseharged, it may, wa 
think, be eonsidered as a merely surplusage 
and be struek out. In the first eaae in 


(1) 12 A. 64; A. W. N. (1889) 200; 6 Ind. Dec. 
(x. 8.) 790. 

2) 27 A, 619; 2 A, L. J.376; A. W. N, (1905) 
182, 


(3) A. W. N. (1890) 93, 
(4) 1 Ind. Cas, 57; 9 g. I, J, 443; 14 0. W, N. 
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Ohatiar v. Newal Singh (1) the Court waa 
asked to do something whieh it was insompe- 
tent to do under law, and this was alsa the 
ease In Munawar Husain v, Jani Bias 
Shankar (2). In the Weekly Notes ease 
[Nathu Ham v. Tufatl Ahmad (3)] the ap- 
plieation was  struek out apparently be- 
cause the applicant refused to amend his 
application as direated by the Court. To give 
an example we think that if the applicant in 
this ease asked the Court to sel) property notin- 
eluded in the decree, then it might well be said 
that sush an applisation waa not in ascord- 
ange with Jaw in the exesution of that dearee 
but if the applieant merely added some 
other property, we think it might be sompe- 
tent to the Court to eut out the added property 
and hold that there was a proper applieation 
before the Court to be exeeuted, although the 
relief sought had been exaggerated. It seems 
to us that there is no foree in this first ground 
and this view is strengthened by the sesond 
objeetion, besause it is not yet desided that 
that the prayer was in fast or law extrava- 
gant and beyond what the desree-holder was 
entitled to askor get. The sesond ground 
taken is that the interest eharged was 
excessive and beyond what was provided in 
the deoeree. It appears that this point, 
although noted by the Court below, was not 
desided. Itis argued that the applieant asks 
for eompound interest after the final deeree. 
lt is quite elear that if sompound interest has 
been sharged as alleged, the applisant is not 
entitled to get it. The desree quite slearly 
stated the prineipal amount on whieh 
eompound interest had been charged, and 
whieh snm, ineluding such interest and eoste, 
was Hs, 8,712 and that was on the 30th of 
August 1910, From that date the deeree- 
holder is only entitled to Rs. 6 per eent. 
interest, and if he has elaimed more than that 
the Court should not allow it. 

The third objestion taken is that the 
applieation of the 15th of Marsh 1917 was 
not duly verifed. Tha suggestion is that 
the verifisation was affixed toa piese of blank 
paper on whish subsequently the partieulars 
of the applieation were filled in, The verifi- 
eation was made on the 10th of Mareh 1917 
at Dalhi, whereas the applieation was filed on 
the lth of Marsh 1917 and interest wag 
ealeulated up to that date. We do not think 
that ib is proved that the applieation was noi 
duly verified. In our opinion, there is no foreg 
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in this appeal and we dismiss it with coats, Sesond appeals against a deeree of the 
including fees in this Court on the higher  Qourtofthe Temporary Subordinate Judge, 
gsale. | Vellore, in Appeal Suit No. 214 of 1918, 

CANO Du preferred against a  deeree of the Court 


Appeal dismissed, of the Distriet Munsif, Vellore, in Original 

Suit No, 116 of 1217 (Original Sait No. 1246: 

err of 1915 on the file of the Court of the District 
| Munsif, Arni), 


Messrs. S. T. Srintvasagopalacharit and A, 
Krishnasawm: Atyar, for the Appellants. 
Mr. O, Madhavan A for areon pi 


MADRAS HIGH COURT, ; 39. 

(SECOND Orvin Appgars. Nos. 1081 AND 1785 JUDGMENT, 
: or 1919, SADASIVA Alyark, J.— These are two son- 
E. January. 17,1921. nested second appeals from the same judgment 
« Present Mr. Juatiso:Sadasiva Aiyar pronounsed by the -Subordinate Judge, 
`> and Mr, Justiee. Napier. . Vellore, as the lower Appellate.Court. In 
Ix S. A. No. 1081 or 1919 one of these sesond sappsals, the appellant 
PARASURAMA UDAYAR AND ANOTHER— is the -ffth defendant and in the other, the 
--: Derexpants Nos. L AND Z—-APPELLANTS ^ appellants are the defendants Nos. land 2. 
versus The fasts of the oase shortly stated are 


- A, VEDAJI BASKAR THIRUMAL these. The plaintiff is the hereditary trustee 
ROW SAHIB AVERGAL BY nis: NEXT of a temple ealled the Kasi Viswanathaswami 
-FRIEND RAO SAHIB J. I. OHRISTMAS ; temple situated in a village inoluded in his 
; PILLAI, MAMAGER or mrs ESTATE, | Arni Jaghir. The 4th defendant is the 


. aNDOTHERS—PrAINTIFRAND DkrENDANTS = Hereditary Archaka. (temple priest) in the 
Nos. 470 6 — RESPONDENTS, ¿Baid temple and along with the hereditary: 

ix S. O. A. No. 1785 or 1919 offise has. inherited the right of enjoying 

. : SUNDERASA GURUKKAL altas the emolumenta of eertain Maniam lands 
SESHA GURUKKAL—Derenpanr No, 5— attached to the Arehaka service. In the 
APPELLANT year 1894, the elder brother of the fonrth 

versus defendant who is the father of the fifth 

A, VEDAJ [ BASKAR THIRUMAL defendant and who was then the hereditary 
ROW SAHIB AVERGAL AND . Arshaka,-granted a. permanent lease of the 
ÁNOTHER—PLAINTIFF AND plaint lands in favour of .the father of 
DEFENDENT No, Á—HESPONDEKTS, - defendants, * Nos. 1 to 3. -The .plaiatiff 


. Trustee—Temple trustee, delegation of powers by, exeauted a power.of attorney,  Exbibit D, 
to.agent—Dismissal of archaka by agent, validity. in January 1915 in favour of one K. V. 
of. Lakshmana Rao, appointing him as (what 

- The power of appointing an agent exists in a the : document describes) the Oom- 
trustee” .only as regards matters in which expert missioner and agent to do several nate, 
knowledge is required or in which it is usual, funetions, and dutiesand to exersise several 


socrding to the, comes of business de g temple powers, One of sah duties ond powers 
ageng in Sa a 
ee of -necessity (using the wordt necessity’ in whlah ara granted under this deed, Exhibit D, 


a -business sense) to do so and in similar exceptional 7 desaribed in -paragraph 9 “as follows:— 
cireumstances, [p.,365,.col. 1.] e" (d& e, the said Commissioner) "is an- 


The. A 7 appoin eis p: anag eT ep a ER: to appoint, diamies, suspend or fine 
héreditary temple servants, who cannot be dismisse : 
without sufficient cause (such as grave misconduct) all Devastanam servants of my Jaghir and 


being: established, is not one of the powers of a hold enquiries with, regard to. Devastanam 
trustee which are capable of being delegated to.an and serviss Inams of my Jaghir and take 
agent. A trustee cannot appoint an agent to do nesessary steps for-the' proper management 
aa ded ea pee AD pek aana of the said  Devasianam." ^ Parporting td 
Lern A, v. Rangacharlu, 16 M. 78, 6 996 under this elauge, Mr, Lakshmana Rao 
Ind, Deo, (x. 8;) 798, :£ollowed;. l : enquired into the conduct of the defendaüis 
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Nos, 4 and 5 (the fifth defendant was a minor 
at that time) and dismissed them,from their 
ofise of Arshakas on the 30th July 1915. 
This suit is brought (basing that dismissal 
ag the eause of nation) for the resovery of 
the lands from all the defendants, and also 
for a declaration that the lands belong to 
the soit temple. Defendants Nos, 1 to 3 
(whose father obtained the permanent Cowl) 
went so far as to deny that the lands were 
temple lands and raised several other defenses 
whieh it is unnesessary to set out in detail. 
Defendants Nos. 4 and 5 pleaded that it 
was only the Melwaram of the lands that 
belonged to the suit temple and was granted 
as servise Maniam and that their dismissal 
by Mr. Lakshmana Rao was invalid, they 
being hereditary Archakas who were not 
guilty of any sush missondust as sould 
justify their dismissal They seem also to 
have raised at the time of the framing of the 
issues the sontention that the proseedings 
of Mr. Lakshmana Rao dismissing them were 
not legally valid, besause the delegation of 
the right of enquiry into the miseondust of 
hereditary Arshakas by the plaintiff to 
Mr, Lakshmana Hao was legally not justi. 
Sable. (Several other pleas were also raised 
whioh again 16 is unnecessary to set out.) 

The first issue raised in the ease was 


whether the plaintiff aan sue on behalf of. 


the’ plaint-mentioned temple. The Distrist 
Munsif ‘sub-divided this issue into three, vis., 
(1) whether there . was: suffieient ground 


for the dismissal (that is; of the defendants . 


Nos. 4and,5), (2) whether the defendants 
(Nos. 32 and 5) sould be legally: dismissed, 
and (3) whether the — Oowwnissioner was 
competent to dismiss in the place of the 
Jaghirdar. Y think the question No. 3 
should be answered. in favour of the sonten- 
tion of the defendants Nos, 4 and 5, because 
a trustee eannot appoint an agent to do 
asta in whioh . judisial digoretion was intended 
to be exereised by himself (the trustee). 
The power of appointing an agent exists 
in a trustee only as  Fegards. matters in 
which expert knowledge is required, or in 
whieh it, is. usual. (assording to. the courae 
of the, business) to .employ. agents in respeot 
of’ particular aots- or where. it is 8, matter 
of: Hedasity:, (using the word ‘neoessity” in 

a business, fónab) - 
exeaptional | .eireumptanaos); The power of 


appointment and. . dismissal- of. hereditary: 


.f0 do 80 (and ` shbilàr ` 


965. 


temple servants, who- eannot be dismisse 
without sufficient eause (suck .A8 grave mis“ 
conduet) being established, is not one of 
the. powers: of a.trustee. which are capable 
of: being delegated to an agent, This 
prinsiple of law is reeognised in Krishnama- 
charlu v. Rangacharlu (1) and I do not 
think it necessary to quote in support of 
the above prineiple the observations i in other 
eases (English and Indian) in whish . this 
niatter has “been considered. Defendants 
Nos. 4 and 5 were thus not validly dismissed, 
and it follows that the plaintiff's slain to 
resover possession of the plaint lands must 
be negatived. Having regard, however, to 
the -fasts that the defendants Nos, i to ‘3 
even denied that the lands belonged to the 
témple, and that the defendants Nos. 4 and 5 
alleged that only the Melwaram belonged to 
the temple and alsoíto the eontention put 
forward by all the defendants that the per. 
manent lease in favour of the defendants Nos, 1 
to 3 is binding on the temple, I would grant in 
favour of the temple the following deslaratory 
reliefs:— 

(1) that it be deslared that the plaint 
lands belong to the temple and are held by 
the defendants Nos. 4 and 5 as Arehakas of 
the temple, and 

(2) that the permanent lease granted in 
favour of the father of the defendants Nos. 1 
to 3 is not binding on the temple, 

The parties will bear their respeative gosts 
throughout, 

dedi J.—I agree, 

M, C, P 


Order accordingly, 
(1) 16 M. 78; 6 Ind, Doc. (N. s.) 758, 


LOT, 


MADRAS HIGH COURT, 
SECOND Oivin APPEAL No. 487 or 1920, 
Oatober 25, 1920. 
Present; — Mr. J udlido Oldfield and 
Mr, Justice Hughes. 
KUNHANN A RAI AND OTHERS—PLAINTIFFG 
— APPELLANTS 
versus 
MANKU OHETTY AND OTHERS— 


Derenpants Nos. 1 to 6—Responpents. 
Alysantana family-—Abandenment of functions by' 
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de jure ejman—Mortgage, ewecution of, by other 


members, validity of—Lease of part of mortgaged prop- 
erty to one member, for which family property made 
security, validity of. 

Where the de jure Ejman of an Alysantana family 
abandons his position, the junior members can 
assume management and in such capacity, execute 
& morigage of the family properties, 

Puthissert Maniyannoor Puthamvittil Narayanan 
Natr v. Thozukkat Pullaniyil Narayanan Nambiar, 39 
Ind. Oas. 48; 32 M, L. J. 489; (1917) M. W. N, 222; 
21 M. L. T. 299, distinguished. 

Theabandonment by dejure Ejman of an Alysantana 
family of her position as such need not be in any 
formal manner in order to justify the management 
by her juniors. 

An arrangement by which one member of the 
family takes back part of the mortgaged family 
property on lease from the mortgagee, making the 
family property as its security with the consent of 
the other{adult members, is valid. 

Elayachanidathil Kombi Achen v. Kenatumkora 
Lakshmi Amma, 5 M. 201; 2 Ind. Dec, (N. s.) 140 and 
Meloth Kannan Nair v. Kedath Kammaran Nair, 22 
Ind. Cas. 609; (1914) "M. W. N. 23l; 1 L. W. 102, 
referred to. : 

, Second appeal against a  deoree of the 

Distrist Court, South Kanara, in Appeal 
Suit No. 26 of 1919, preferred .against a 
desree of the Court of the Subordinate Judge, 
South Kanara, in Original Sait No. 2 of 
1917. 

Mr. B. Sitaram How, for the Appellanta,l 

Mr. K. Y. Adiga, for the Respondents. 

JUDGMBENT,—Exhibit IV is attasked, 
first, on the ground that its term is 60 
years: and it is urged that the lower Appel. 
late Court did not sonsider this, The lower 
Appellate Court's judgment is full and we 
are not prepared to infer anything from its 
failure to refer to this point exeept that 
it may not have been relied on. It vary 
probably would not be, sinse, in view of the 
eireumstanees of the family, & long term of 
mortgage may have been necessary to ex- 
trisate it from its diffisulty. 

Objestion is taken to some of the items 
of Exhibit IV. But we need add to the 
lower Appellate Court's disenssion only with 
referenseto two of them, Ab first sight, the 
provision under Item No. 5 for what appears 
to be the separate liability of a member is 
of doubtful propriety. But the lower Appel. 
late Courts referenes to Exhibit I shows 
that it had in mind the arrangement made 
therein and repeated in Exhibit IV by 
whieh, in ease an individual member of the 
family took a lease, as seoond defendant did, 
of part of the property from the mortgages, 
jhe family propsrty -was to be its seaurity. 
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The arrangement was really one, not to 
provide sesurity for the member's separate 
debts, but to faeilitate the separate enjoy- 
ment, which the members entered on as 
convenient. The arrangement was not, there- 
fore, in itself objectionable: and it is suffisient 
to support’ it that all the adult members 
were parties in it. Hlayachanidathil Kombt 
Achen v. Kenatumkora Lakshmi Amma (1) and 
Meloth Kennan Natr v. Kodath Kammaran Nair 
(2). The next objestion to bə referred to 
is the item of consideration sovered by 
Exhibit Xf. Itis that Exhibit XI was not 
exesuted by -the Ejman of the family 
but only by the member who was in fast 
performing the Ejman's duties and the other 
adult membera, the Ejman baing aged over 
eighty and taking no part in the manage- 
ment, The oase, therefore, does not ra- 
semble Puihisser? Mantyannoor Puthamvittil 
Narayanan Nair v, Thozukkat Pullaniyil 
Narayanan Nambiar (3), where the de jure 
Karnavan was absent, but apparently was 
atill in management, Here the de jure 
Ejman had, so far as appears, prastioally 
abandoned her position, and we do not son- 
sider it essential that she should have done 
so in any formal manner in order to justify 
the management by her juniors. The 
sesond appeal fails and is dismissed with 
sosts. 
M,O.P, 3 
Appeal dismissed. 
(1) 5 M. 201; 2 Ind. Dec. (N. s.) 140. 
w 2 Ind. Cas. 609; (1914) M. W. N. 231; 1 L. 


(8) 89 Ind. Cas. 46; 82 M. L, J. 189; (1917) M, 
W, N, 222; 21 M. L. T, 299. 





ALLAHABAD HIGH COURT. 
Sazconp Orvis APPRAL No, 1502 or 1918. 
Mareh 30, 1921. 
Present:—Mr. Justice Rafique and 
Mr. Justies Stuart. 
SHIAM SARUP AND ANOTHER— 
DEFENDANTS—- ÀPPELLANTS 
VErEUS 
NAND RAM—PLAINTIFF-—RESPONDENT., 
Provincial Insolvency Act (LIT of 1907), s. 16 
(5)—Mortgage by insolvent—Consideration employed 
in paying off creditor and bringing insolvency proceed. 
ings to an end—Mortgage, validity ‘of, suecessor of 
mortgagor, whether can question —Appeal, second— 
Objection taken in Trial Court, not wrged in first 
Appellate Court, whether can be raised, 
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In a suit by a mortgagee for recovery of the | 


money due on his mortgage, the heirs of the mort- 
gagor objected that the mortgage was invalid on 
the ground that it was effected after an order for 
adjudication had been made against the mortgagor 
under the Provincial Insolvency Act. It appeared 
that a few months after he was declared insolvent, 
the mortgagor mortgaged his property and devoted 
the consideration money to paying off his principal, 
if not sole, creditor, who held a prior mortgage. 
No objection was raised either by the Receiver or 
the Court which appointed the Receiver to the 
transaction and the effect of it was to bring the insol- 
vency proceedings to an end: 

Held, (1) that the heirs of the mortgagors, being 
neither representatives of the Receiver, nor creditors 
of the mortgagor, but who stood in the latter’s 
shoes, were not competent to object to the validity 
or enforcement of the mortgage; [ p. 368, col. 1, 

(2) that the transaction was protected by the 
provisions of clause (5) of section 16 of the Pro- 
vincial Insolvency Act, andasthe consideration money 
was employed in paying off a prior mortgage and 
thus terminating the insolvency proceedings, the 
mortgage sued on was not invalid. [p. 368, col. 1.1 

An objection which is taken in the Trial Court, 
but is not urged in the lower Appellate Court, 
cannot be raised in second appeal, [p. 867, col. 2. ] 

Second appeal from a deeree of the Addi- 
tional Subordinate Judge, Moradabad, dated 


the 6th of July 1918, 


Syed Raza Alt, for the Appellants. 

Mr, Badri Narain, for the Respondent. 

JUDGMENT.—This appeal arises out of a 
suit brought on foot of a mortgage, dated the 
25th Ostober 1912, for the resovery of the 
mortgage-money. It appears that Ohheda 
Lal and Kanhsiya Lal had  exeeuted a 
prior mortgage onthe 10th of Mareh 1908 
in fayour of Bhagwan Das. That mortgage 
remained unpaid until the exeeution of the 
mortgage in suit on the 25th Ostober 1912 
in favour of Nand Ram. Both the exesut- 
ants of the two mortgages, č, e, Ohheda 
Lal and Kanhaiya Lal, were declared in. 
solvents on the 6th of May 1912, 4 e, a 
few months before the exeeution of the 
mortgage in suit. On the 13th November 
1917 the suit ont of whieh this appeal 
has arisen was instituted by Nand Ram 
for reeovery of the money ‘due on his 
mortgage deed and Chheda Lal and the 
heirs of Kanhaiya Lal (the latter having 
died) were impleaded as defendants, The 
elaim was resisted on several pleas, but the 
two shief pleas were that the mortgage in 
suit having been given after the order of 
adjudieation had been passed under the Pro- 
vinsial Ínsolvensy Aet, the mortgage was 
invalid, and sesondly, the mortgaged property 
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being sneestral, Kanhaiya Lal had no right 
to create a sharge upon it. The Court of 
first instanee disallowed the pleas in defense 
and desreed theolaim. The sons of Kan- 


baiya Lal alone preferred an appeal to the 


Distrist Court and the only objestion they 
took to the deoree of the frat Court was that 
the mortgage in snit was invalid under the 
Insolveney Law. The learned Judge rejested 
the plea and affirmed the deeree of the frat 
Court, Before us in-sesaond appeal both the 
objeations mentioned above are urged on 
behalf of the sons of Kanhaiya Lal As 
regards the objection based on the allegation 
that the mortgaged property is ancestral and 
Kanbaiya Lal had no right without any 
legal necessity to ereate a charge upon it, 
we are of opinion that the objestion is not 
open tothe appellants inasmueh as it was 
not urged in the lower Appellate Court, The 
only other point then that remains for 
disposal is whether the deed of the 25th 
October 1912, i.e, the deed in suit is invalid 
in view ofthe provisions of seetion 16 of 
Ast III of 1907. The partieular slause 
relied upon for the appellants is olanse 2, 
whieh is as follows:— 

"On the making of an order of adjudiea- 
tion—~ 

"(a) the whole of the property of the 
insolvent, save in so far as it ineludes 
sush partieulars (not being his books of 
aesount) as are exempted by the Code 
of Civil Prosedure or by any other 
enastment for the time being in foree from 
liability to attashment and sale in exesution 
of a desree, shall vest in the Court or in a 
Heeeiver as hereinafter provided and shall 
beeome divisible among the oreditors; and 

. (b) the insolvent, if in prison for debt, shall 
be released: and thereafter, exeept as provid- 
ed by this Act, no ereditor to whom the 
insolvent is indebted in respect of any debt 
proyable under this Aet shall during the 
pendeney of insolveney proecedings have any 
remedy against the property or person of 
the insolvent in respest of the debt or eom- 
menga any suit or other legal proeeeding, 
except with the leave of the OCoart and on 
sush ferms as the Court may impose," 

It is contended on behalf of the appellants 
on the basis of these provisions that 
Kanhaiya Lal and Ohheda Lal had no right 
or authority left in them to ereate the pre- 
sent mortgageon the property whieh had 
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already vested i in the “Roeaiver. 
Ram the allegation is that assoon as he 
advansed the money on the mortgage in suit 
and Bhagwan Daa had been paid, the pro- 
seedings pending against Chheda Lal and 
Kanhaiya Lal were eonsigned to the reeord 
room, 1,6, in other words, the insolveney pro. 
oeedings eame to an end, The Receiver or 
the Court that had appointed the Reseiver 
made no objestion to the mortgage in suit 
but on the sontrary ‘aseepted the position, 
finding that the prinsipal if not the sole aredi- 
tor of Chheda Lal and Kanhaiya Lal had 
been paid off. Moreover, it is said on behalf 
of the respondent that itis not open to the 
appellants, who are neither the oreditors of 
Ohheda Laland Kanhaiya Lal nor in any 
way represent the Receiver, to objeet ta the 
validity of the mortgage in suit on the basis 
of elause 2 of sestion 16 of Aot III of 1907, 
They represent Kanhaiya Lal, if they repre- 
sent any one at all. They are legal repre- 
sentatives of Kanhaiya Lal and they stand 
in his shoes. They praetieally are mortga- 
gors, They have no right to objeat to the 
validity or enforsement of the mortgage of 
the 25th of Ostober 1912. Besides the 
provisions of elause 5, seotion 16 of Act ITI of 
1907 protests the transaction in suit. If itis 
open and legal to a sesured sreditor to 
realise his security in any way he prefers, 
Surely the means that are adopted to realise 
ihe sesurity are also valid unless forbidden 

y any statutory law. If it was open to 
Bhagwan Das to realise his. mortgage by 
suing upon it and enforeing his desree, why 
should a private settlement some to between 
him and the mortgagors by whieh a fresh 
mortgage was given to a third party and 
from the proceeds of. whibh Bhagwan Das’s. 
mortgage was satisfied, be considered to be 
invalid under Aet IIT of 1907? In our opinion 
the position taken up on behalf of Nand Ram 
and the view taken by the Courts below of the 
mortgage in suit are eorreat, The appellants 
neither represent tho Reesiver nor are the 
ereditors of either of the two exesutants of 
the.deed in suit. The eonsideration of the 
deed was utilised towards the payment and 
diasharge of the mortgage of Bhagwan Das 
and, therefore, the “mortgage in suit is not 
invalid, The appeal fails and is dismissed with 
eosts, ineluding in this Oourt fees on the 
higher soale. 
S | Appeal dismissed, 


INDIAN OASES, 


For Nand 
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QALOUTTA HIGH COURT, 
APPEAL FROM ÁPPEDLATE Dsogsz No. 2460. 
' "Qr 1919; 
Mareh 7, 1921, ,. 

Present :—Mr..J aatice: Newbould. 
MAHAMMAD ARAJ—PrAINTIEF— 
APPELLANT 

versus . l 
ABDUL GOFUR AND OTHERS— DEFENDANTS: 


-> sm RESPONDENTS, 
Evidence Act (I of 1812), s. 92, proviso l—Docu- 
ment obtained.by fraud, whether can be coníradicted 
by oral evidence, 


1 


Where a ddcument can vo shes to come o-within 


proviso 1 to section 92 of the' Evidence Act, evi- 
dence of a contemporaneous oral agreement con- 
Sa thə document is admissible. [r. 369, col, 
2 


Appeal against a desree of the Addi- 
tional Distriet Judge, Noakhali, dated. the 
15th of August 1919, reversing that of the 
Munaif, Sesond Court at Fani, dated the 22nd. 
of Desember 1917, - | 

FAOTS appear fou the.judgment, 

Babu Bhagirath Ohandra Das, for the Ape 
pellant.— Plaintiff is the appellant, The 
appeal arises out of a suit for resovery of 
&has possession on deslaration of title, The 
firat Court deereed the suit, On appeal the 
learned Judge has dismissed the suit, 
suit was on the ground ‘that the plaintiff 
wan entitled to the land by virtue of a dead o£ 
reldase’ whioh his sisters exeeuted in his 
favour. It is admitted that the land 
belongs to Dag No. 741. The defandants 
eontest on the strength of a kobala from the 
sisters, The deed of release was dated 1315 
and the kobala 1320. Though denying. it, 
the defendants impeach it as fraudulent. 
The first Court found it to be genuine. The 
Appellate Court, however, held it to be fraudu- 
lent. My submission is that even if ib ia so, 
it is not void but yoidable. The finding does 
hot make ont any element of fraud. 


[Newsounp, J.—Has the nadabi the effest 
of a eonveyanse? Is ita piese of evidence? | 

That is something like a partition deed. 
If the deed of release goes, then the parties 
would ba restored to their original position, 
Assuming that the sisters were in possession 
of the lands, I submit that wonld not 
deprive me of my right to it as heir, Refers 
to sestions 91, 92, Dlästration (c) of the Indian 
Evidence Aet, f submit the parties are 
bound by the terms of the dosument and 
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'eannot produse oral evidenae to prove their 
right or possession other than thateontained in 
the document itself, Refers to Fry on Spesifia 
Performanse (6th Edition) 346. 

[Newszouxp, J.— What is this nadabi? | 

That states that the partiss are all heirs 
of their father and that. the sisters give up 
their olaim to sertain properties thereby. 
The only question was whether it was frandu- 
lent and who owned the property in anit, 
The document would eome under the dis- 
_oription of "any other disposition of property." 
.Oertainly it is an agreement batwean the 
parties, The defendant No. l does not eon- 
test. Refers to Sarat Ohundra Sinha v. 
Nritya Gopal Biswas (1), Trimbak Bhikaji. v. 
Shankar Shamrao (2), 

Babu Girisa Prasanna Sanyal, for the Re- 
Bpondent.—'The findings of faat sonelude the 
eppeal, The defendants Nos. 5 and 6 got their 
interest in the property by inheritanse and 
not by contrast. That being so, the doeu- 
ment would not come within the purview of 
sections 91 and 92 of the Indian Evidenee Ast. 
The dosument merely indicated the mode 
of enjoyment. Even if it is governed by 
those sestions, I submit oral evidenee would 
be admissible under seetion 92 (1) of the 
Indian Evidenee Aot. The document has 
been avoided by the parties themselves. 
The term “frand” has a wider significance 
under the Indian law than under the English 
law. There was a previous ease under seg- 
tion 9 of the Spesifie Relief Ast, whish waa 
desided against plaintiff. And in this ease it 
has been found that the plaintiff was never in 
possession nor bas he been dispossessed. 

Babu Bhagirath Ohandra Das replied in 
brief. -- 


+ JUDGMENT.—This appeal arises out of 
a Suit for khas-possession of 1 k. 24 gds. of 
land as deseribed in the plaint on establish.. 
ment of the plaintiff's jote right thereto. The. 
land in suit forms part of Dag No. 741 and this 
Dag and Dag No, 740 were formerly the prop- 
erty of Umed Ali, the father of the plaintiff, 
Umed Ali died leaving the plaintiff his son 
and two daughters, defendants Nos, 5 and 6, as 
his heirs, After their father's death the heirs 
aame to an -amicable arrangement; and the 
plaintiffs ease is that by this arrangement the 


 ()81Ind.Cas. 47; 18 C. L. J. 984... 
(2) 12 Ind. Cas, 682; 86-B. 87; 18 Bom. L, B, 945. 


24 


XNDIAN- CASES, 


350 


daughters got Dag No. 740, and he got Dag 
No, 741. ineluding the land in suit, This slhim 
of the plaintiff is supported by a madabt or 
a deed of release admittedly exesuted by 
the two daughters. The first Court gave the 
plaintiff a desree, but that dearea has been 
reversed by the lower Appellate Court on 
the finding that the nadab? was a fraudulent 
dosument and the land in suit was made 
over to the daughters at the time of the 
amieable arrangement betweon the heir:, ` 

It is first contended that, on the fasts 
found by the lower Appellate Court, the 
plea of fraud has not been established. 
The finding amounts to this that the deed 
nadabs did not represent the true arrangement 
between the parties and that under that deed 
Lhe daughters were shown to have assspted 
the two kanis of land in Dag No. 740 though 
a greater part of that Dag had already been 
sold. It ig not stated in the judgment that 
the daughters exeeuted the deed in ignoranse 
of its-sontents, but that must be what the 
learned Distriet Judge means, On the facts 
that have been found I oannot say that 
the finding as to fraud is wrong in law. 

The next point argued is, that if this 
nadab: deed was fraudulent, its effes; was to 
make the sontrast ‘not void but voidable. 
But in this case if is not a question of set- 
ting aside a eonírast on the ground of fraud, 
it ig e qussbion whether a writien doaument 
under sestion 92 of the Hyidenes Asé bars 
the proof of an oral sontraet between the 
parties, I have Boma doubt whether a deed 
af release is in itself a contrast, grant or 
other disposition of tha proparty to whieh 
section 92 is applisable, but, even assuring 
that itis, onthe finding of fraud the case 
is brought within proviso 1 fo that eeotion 
and the authorities show that, when a case 
can ba- shown to eome within the proviso, 
gvidense of a eontemporaneous oral agrees. 
ment sontradisting the dooument ean be 
admitted. lf this evidenos is admitted, 
the desision of the lower Appellate Onurt 
must stand, and the finding of fast is that 
after exeauting the nadab: the defendants 
Nos. 5 and 6, the daughters, treated the 
1 k. 25 gdas. of land as their own and it 
is also found: that the plaintiff was never 
in possession of this plaint land sinsa that 
amisable settlement. The land is valued 
for the purpose of this suit at Bs, 40, and is 
certainly under Rs. 109, in value fhd- could 
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be transferred by the amiosble arrangement 
without any dosument being necessary. On 
the findings of faet it must be keld, notwith- 
standing the deed of release, that title to 
the land in suit was transferred to defend- 
anta Nos. 5 and 6 and subsequently by sale 
to defendants Nos, 1 to 4, who are sontesting 
this suit, I must, therefore, hold that the 
deeree of the lower Appellate Court is right 
and dismiss this appeal with sosts. 
Appeal dismissed, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
Firat Orvin ÀÁPPEAL No. 6 or 1916. 
August 7, 1919. 
Present: — Mr, Kinesid, J. O., and 
Mr, Raymond, A, J.O. * 
GOSAI GOVERDHANGIR AND ANOTaER— 
PraismirE8 Nos, 1l AND 2-—APPRLLANTB 
versus 
GOSAI VISHINGIR OmeLLA or GOSAI 
PUDANGIR, BY HIS LEGAL HRPRERENTATIVE 
RATNAGIR, since DEOMASED BY HIS 
Lagat REgPRESENTATIYE GOPALGIR 
—— DEFEXDANT—RESPOWDENT, 
Custom—-Buccession-—Gosais in Bombay Deecan— 
Religious endowment—Dedication of property to public 


—Evidence of public worship, whether sufficient to prove 
dedication—‘‘Marhi,” meaning of. 


Among Gosais, a numerous sect of religious 
mendicants in the Bombay Deccan, private property 
habitually passes from Guru to Ohela. [p. 872, col. 
2 


In determining whether a particular property has 
been dedicated to the public, mere evidence of 
public worship alone is not sufficient to justify a 
Court in holding that such dedication has taken 
place. On the other hand, the facts that the person 
in possession is recorded in the Government register 
as the owner and not the manager of the property; 
that he has repaired, added to and re-built the prop- 
erty without any contribution from the public; 
that he locks the door whenever he goes away 
and allows the sacred lamp to go out, and that 
the public walk about the place with their shoes 
on, are consistent with private ownership, [p. 873, 
col. 1; 374, col. L] 


The word ‘marh? only means a mat ortemple, and - 


the mere fact that a private individual calla his 
house a marki does not mean that he divests 
himself of all authority over it. [p, 373, col, 2,] 
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Appeal from a desision’ of the Distriet 
Judge, Hyderabad. 

Mr. Hirdaram Mewaram, for the Appel- 
lants, l A 
Mr. Kimatrat Bhojraj, for the Respond- 
ent. 

JUDGMENT. 

Kiwoaip, J. O.—In the present ease 
the plaintiffs sued under seetion 92, Civil 
Prosedurs Code, to obtain a deslaration that 
a oertain house in Hyderabad was a marhi, 
a temple dedieated to the worship of Devi, 
anda permanent injunetion restraining the 
defendant from letting, selling or mortgaging 
it or any part thereof. i 

The defendant denied that the plaint house 
was a marht or that it had ever been dedieated 
to Devi. 

On the 11th January 1916 Mr. Ferrers, the 
Distriet Judge, dismissed the suit with 
aonta, 

Againat his judgment and decree the plain- 
tiffs have appealed to this Court. 

The material issue in the suit is whether 
it is proved that the plaint property was dedi- 
seated to the publie worship of Devi and 
whether it is trust property. 

I find in the negative, This finding renders 
it unnecessary to frame or find on any further 
issues, 

' The facts of the ease are admittedly some- 
what as follows:— 

The property. in dispute originally belonged 
to a Brahman named Dewanmal and to 
his mother Kishinbsi. She on 24th June 
1869 gave it by deed of gift, Exhibit 43, to 
Gosai Khemgir. The deed as translated runs 
as follows:— i 

“Hereby agree (1) Dewanmal wd. Pritum. 
das Brahman, and (2) Musammat Kishinbai, 
wife of; Pritumdas, Brahman, “being son and 
mother among ourselves, oesupation begging, 
residents of Hyderabad, while in possession 
of sound health and sound sense and under- 
standing and without intoxisation, as under:— 

That there is (a house sonsisting of) a 
hall and two rooms anda privy situate in 
the town of Hyderabad in the street of 
Gosai Surijgir with boundaries and measure- 
ment. as below. The said house (is) in 
northern direstion and opposite to it there 
is the house of Lalo Bhagat. The said 
house originally belonged to Missir Tilan, 
maternal unele of the exesutant No. 1 and 
partneral unele of exeeutánt No, 2, and after 
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his death the property belonged to ua, as 
we are rightful heirs of Missir Tilan and 
there is no other heir of Missir Tilan exeept- 
ing us. Now the said house belongs to us 
and is in our poesession. No one else has 
any share in it. Before thisit is neither 
mortgaged nor gifted or sold toany one, 
Now we gifted the said house, whieh is 
valued at Rs. 400, of ourfree will to Gosai 
Khemgir, Ohela of Gosai Hiragir Sanyasi 
Fakir, ooonpation Fakir, resident of Hyderabad 
who is Sat Guru (spiritual guide) of Missir 
Tilan, maternal uncle of exeeutant No, 1 
and paternal unele of exesutant No, 2 
with this sondition that the above Gosai will 
also meet all the funeral expenses of Missir 
Tilan assording to religious seriptures, and 
the above house also now belongs to the 
above Gosai. We have (now) no interest 
in it and we have no right and interest 
in the said house. And if any other person 
hereafter slaims and interferes with the said 
house, we are responsible for it, and wa 
shall have his possession and right deolared, 
In short, Gosai Sahib has no soncern with the 
slaimant and we ourselves shall answer the 
olaimant, We exeouted this gift deed, whish 
is.agreed to and assepted by us (is binding 
on us) and our heirs and-exesntors,” 

Two daya later, namely, on the 26th 
June 1869, Khemgir gave away the same 
house to Gosai Inshagir by Exhibit 44, It 
runs as follows:— 

“Hereby agree I, Gosai Khem, Chela of 
Gosai Hiragir, Hindu Sanyasi, Fakir, resident 
of Hyderabad, while in possession of sound 
health and sound sense and understanding and 
without intoxieation, as under: — 

That there is a builé house valued at 
Rs. 400 eonsisting of a hall, two rooms and a 
privy situate in the town of Hyderabad in the 
atreet of Gosai Surijgir with boundaries and 
measurement as below. The said house is in 
northern direstion and opposite to it there 
is the house of Lalo Bhagat. I have got 
the said house as a gift from Dawanmal wd. 
Missir Pritumdas, Brahman, and Musammai 
Kishinbai, wife of Pritumdas, Brahman, 
resident of Hyderabad, who are rightful 
heirs of Missir Tilan deseased assording to 
a deed registered in Book No, 1 as No, 347, 
page 203, on 24th June 1869 under the 
signature and the seal of the Registrar, 
Hyderabad. The: said (house) now belongs 
to me and remains in my possession, No 
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one else has any share in it and before this 
it is neither mortgaged nor gifted nor sold 
to any one. Now  sonsidering the said 
house a» my property, I have of my own 
aesord and free will gifted it to Gosai 
Inshagir, Ohela of Gosai Surijgir, resident of 
Hyderabad, who is my Nago. Now I have no 
right and interest in the said house and tha 
house now entirely belongs to Gosai Inshagir 
and Lhave no elaim in future in the said 
house. Should auy other person hereafter 
elaim aud interfere with the said property, 
I am responsible for that and I myself shall 
answer the elaimant. I shall make no default 
therein.” 

Inshagir retained possessionof the property 
until his death in 1878. To him susseeded 
his female dissiple or Cheli, Chandangir. On 
the 20th January 1894 she passed a deed of 
gift, Exhibit 45, of the plaint property to 
Padamgir. The deed runs as follows: 

"Gift deedofa house whieh is valued at 
Rs, 1,500 assording to market rate. 

Hereby agree I, Gosai Chandangir, Cheli of 
Gosai Sahib Gosai Inshagir Nago Saheb 
Sanyasi, ossupation Fakir, keeper of a marht, 
resident of Hyderabed, as under:— 

That there is & plot S. No. 10 sheet B-23 
with building, being a marhi, with boundaries 
and marks, as under, measuring 30 square 
yards, situate in town qnarter Hyderabad, 
registration Distriet and Sub-Distriet Hyder- 
abad. The said house is in eastern direstion 
opposite the house of Wadhumal Bahir and 
Munshi Isardas. The said house stands in 
my name inthe khaía of S, Register and I 
am owner thereof, Excepting me there is no 
other owner thereof. None else has any sháre 
in the said house, It is neither gifted nor 
gold nor mortgaged to any one. The said house 
originally belonged to Dawanmal Pritumdas 
and Musammut Kishinbai, wife of Pritumdas 
Brahman, who had gifted the said houss to 
Gosai Khemgir, OChela of Gosai Hiragir, 
acsording to a doeument register No. 347 at 
page 208, Volume V, on 24th June 1869, 
Thereafter the above Gosai Khemgir: gifted 
the said house to Gosat Inshagir, resident of 
Hyderabad, my Guru, aesording to a deed, 
dated 26th June 1869, Singe the date of the 
gift the said house remained in the possession 
of my Guru and I was also residing with him 
in the said house. Thereafter my Guru 
built the said honseat his eosta and he had 
no nearer heir other than myself, I waa his 
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heir, being his Cheli; after hia death the said 
house has some into my hands as heir. This 
was sbout 18 years ago. During the interval 
I have from time totime insurred and have 
been inenrring expenses of alteration and 
other repairs in sonnestion with the said house. 
Therefore, I am owner and possessor of the said 
house and the said house aecording to market 
rate is valued at Re. 1,500, — Considering that 
I have a right and interest in it, I gifted the 
whole of the said house to Gosai Padamgir 
Nango, Chella of Gosai Sahib Gosai Nindagir 
Nango Fakir Sanyasi, resident of Hyderabad, 
as he is my full ecusin as Fakir—and I have 
no near heir other than he and he has always 
taken good sare of me and has heen taking 
good oare of me up to this day, and he will 
bear all the burden of my funeral expenses 
which he has taken upon himself, I have 
from this day no right or interest whatever 
in the said house. Now the above Gosai 
Padamgir Nango the donee is the owner and 
the said donee has sgreed to take the said 
house as a gift, Therefore, Gosai Padamgir 
will have interest and will remain as. owner 
of all the rights and interests whioh I posses- 
sed in the said house in reapeet of throwing 
refuse water and passage, eto. The above 
Gosai Padamgir is owner of the said house, 
just as I was owner before. And I delivered 
possession of the said house immediately to 
Gosai Padamgir the donee and 1 shall also 
have khata of the house transferred in his 
name, 2, The sonsideration of this deed of 
gift is thatthe doneeis my heir, He has 
from time to time supplied and taken good 
sare of me and has also undertaken to bear 
my funeral expenses. Therefore, the said 
sonsideration of the deed of gift is proper. 3. 
Should any person after death or during my 
lifetime raise a dispute in sonnestion with 
the said house, his slaim is null and void, 
beeause the said house is not out of the joint 
property. It was gifted exoelusively to my 
Guru, therefore lexeented this deed of gift 
of my free will, ina state of sound health and 

without intoxieation......... es 

In spite of the deed of gift the propertg 
remained, as it would seem, in Obhandangir's 
oesupation until the death in 1902. There- 


after Padamgir sueseeded to her and occupied. 


the property until his own desth in 1912. 
Thereafter his desciple Vishingir re-built the 
property and turning it into & shop, let it to 
a photographer called Kundanmal, This 
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astion caused resentment among the Amils in 
the neighbourhood. Eventually two persons 
Goverdhangir and  Tulsidas, obtained the 
Oolleetor’s sanction under sestion 92, Civil 
Procedure Code, and filed the present suit 
against Vishingir. The Diatrist Judge, as i 
have said, dismissed the suit and the plaintiffs 
have appealed. Daring the  pendensy of 
the appeal Vishingir died and was sussssded 
by his Ohella Ratangir. Hoe also died and 
was sueseeded by hia Chella Gopalgir, the 
present respondent. 

The first argument of Mr. Hirdaram for 
the appellants has been that the property 
must have been dedieated as a placa of 
publie worship or it would not have passed 
from Ohella to Chella. But he has quoted 
no authority for this proposition. On the 
contrary this distinotion is absent from the 
text of Yajnavalkya quoted at pags 176, 
Gharpure's Hindu Law. “The heirs who 
take ihe wealth of a Vanaprastha, of a Yati 
and a Brahamacharim are, in their order, the 
preseptor, the virtuous pupil and one who is 
a supposed brother and belonging ‘to the 
same order.” And in the Bombay Dessan 
where Gosais are numerous, private property 
habitually passes from Guru to Chella, 

The learned Pleader’s seeond argument 
was that the plaint property had for many 
years been usel as plase of publié worship 
without hinderanse, that the Gosais who 
resided in if had reseived Lagos or offerings 
from the worshippers and had been given 
Chippies or small payments at banquets. He 
relied upon the sase of Jafarkhan v, Daudshah 
(1), of Mohan Lalji v. Tikatt Sri Gordhan 
Laljt (2), of Jugalkishore v. Lakshmandas 


Raghunathdas (8) and of Osert v. 
Balmukandass (4), But in none of these 
oases has it been laid down that mere 


evidenae of publie worship alone is suffieient 
to justify & Court in. holding that a partisular 
property has been dedicated to the -publio. 
In Jafarkhan v. Daudshah (1) Batchelor, J., 
observed that there were three sanads and 


(1) 9 Ind. Cas. 858 at p. 859; 18 Bom. L, R, 49. 

(2) 19 Ind, Cas. 387; 15 Bom. L. R. 608; 17 C. 
W. N. 741; 11 A. L, J. 548; 17 C. L. J. 612; (1913) 
us us N, 586; 14 M, L. T. 27; 35 A, 283; 401, A. 97 

. © 6 

(3) 28 B. 659; 1 Bom. L. R. 118; 12 Ind, Deo. 
(x. 3.) 440. 

(4) 24 Ind, Cas, 712; 7 S. L, R. 129. 
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added: "we think upon reading these three 
sanads that they make it elear that the grants 
whieh were made by the State to an institu- 
tion, establish that that institution was not 
a private but a publio endowment.” In the 
sase of Mohan Dalsi v. ‘Tikatt Sri Gordhan 
Lalji (2) the Privy Counail did not sonsider 
the question. For as Mr. Ameer Ali observed: 

"In the High Court the ease was discossed 
and desided on the admission of the plaintiffs’ 
Counsel that the property in suit was debuttur.” 
In Jugalkishore v. Lakshmandas Raghunath. 
das (3) the Judges used the evidenoe of publie 
worship to interpret the deeds in the ease. 
In Osert v, Balmutandass (4) it was found 
that the temple had been erected by publie 
subscription and the sale-deed showed that 
the priest was deseribed therein as "temple 
keeper" only. 

Às a matter of fast there is no evidense on 
the record whish wonld justify us in 
holding that the house in dispute was used 
‘28 a publie temple, It.istrue that the 
defendant's witnesses have admitted that 

"Ohippiea" were bestowed on Chandangir and 
that the plaintiffs’ witnesses have asserted 
that.& room in the house sontained an image 
of Devi, aling of Shivs, a stone representa- 
tion of Shiva’s bull Nandi, a hearth for the 
sagred fire and a trident sush as Shiva is 
supposed to sarry in his hand and that some 
of the publia used to worship these symbols 
and make offerings to the Fakirs. But, in our 
opinion, all the evidenose on the resord 
is sonsistent with the place 
private temple. In this sonnestion it 
will not be out of plase to quote the well- 
known passage at paragraph 438, Mayne's 
Hindu Law:— 

"The last ease arises where the founder 
applies his own property to the oreation of a 
Pagoda or any other religions or asharitable 
foundation, keeping the property itself and the 
sontrol over it, absolutely in his own- handa, 
The sommunity may be greatly benefited by 
this arrangement, so long as it lasts, but its 
continuanse is entirely at his own pleasure. 
It is like a private shapel ina gentleman's 
park and the fast that the publie bave been 
permitted to resort to it, will not prevent 
its being slosed or pulled down, provided 
there. has been no.dedisation of it to the 
publie. lt will pass equally unensunmbered 
to his heirs, or to his assignees in insolveney, 


He may diminish the funds so appropriated . 
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af pleasure, or absolutely sense to apply them 
to the purpose atall. In short, the sharaater 
of the property will remain urishanged and its 
applieation will be at his own diseretion," 

The question, therefore, is whether or not 
there has been any dedication of the house 
in dispute to ths publie, Mr, Kimatrai for 
the defendant has sommented on the fast 
that none of the plaintiffs’ witnesses has 
been able to say by whom the alleged 
dedisation was made. In the plaint it has 
been alleged that tho shewaks, or worshippers 
made the dedieation. But (Exhibit 52) 
Deomal at page 104 has spesifieally stated 
that the  shewaks “did not dedieate this 
plase to Devi.” Later on he has said that 
Dewanmal and Krishinbai dedicated it, 
Exhibit 74. Mulehand has said (page 61) 
that Khemgir dedicated it, Exhibit 76, 
Bulehand (page 53) has said: “It was 
dedisated to (sic) Chandangir and the Bawa 
before her.” None of the plaintiffs’ witnesses 
has been able to say when ths dedication 
took plaee. On the other hand the property 
has been repaired, added to and re-built 
by the defendant, so that its present 
value is now Rs. 8,000 instead of Ha. 400, 
From the publis he has received no contribu. 
iions whatever. 

Mr, Hirdaram next relied on the deeds 
Exhibits 43, 44 and 45. I have been af 
pains to sopy them ont in full, as it is by 
their interpretation that, in my opinion, the 
plaintiffs’ case must stand or fall. The only 
point upon whieh Mr, Hirdaram could rely 
was the presenee of the word marht in 
Exhibit 45, But the word marhi only 
means a mator temple and the mere fast 
that a private individual calls his houses 
marht does not mean that he divests himself 
of all authority over it. But whatever 
significance attaches to this word, it ig 
negatived by the rest of the dosument. 
Ohandangir writes: “Hxeepting me there is 
no other owner thereof.’ "None else ham 
any share in the said house,” Later on she 
writes: “The above Gosai Padamgir i is owner 
just as I was owner before." Similar 
assertions of ownership are to be found in 
Exhibits 44 and 43,  Khemgir writes: “The 
house now belongs to me and remains in my 
possession. No one else has apy share in 
it,..Now son:idering the said house as my 
property ”... Dewanmal and Kisbhinbai write 
"Now the said house belongs to us and is in ou 
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possession. No one else has any share in it... 
Now we gifted this house,..of our free will to 

Gosai Khemgir." 

Lastly Mr. Hirdaram has relied ona 
meeting of protest held, it would seem, by 
the late Mr. Bilaram, whish forsed Padamgir 
io give up his design of turning the plaint 
property into a shop. But even if Padamgir 
to humour his neighbours refrained from 
leaving the property tc shopkeepers, that 
would not amount toa dedication of the 
property to publis worship, On tbe other 
. hand the plaintiff (Exhibit 47, page 121) 

believed by the Distrist Judge to be a 
iruthful &nd intelligent witness, has frankly 
admitted that Padamgir treated the plase 
just as if it had been his own property. He 
losked the door whenever he went away. He 
let the saered lamp go out. Further the 
plaintiff has admitted that Vishingir re: built 
the plase ata eost of Re. 5,000 of his own 
money and that the. publie walked about 
the plaee with their shoes on, whieh they 
never would have done had it been dedisated. 
Indeed the plaintiff went so far as to say 
that the plaint building was not a temple 
at all. Finally Exhibits 87 and 88 show 
that Padamgir was entered inthe Govern- 
ment register as owner snd not as manager of 
the plaint property. 

For the above reasons I am of opinion that 
the plaintiffs have entirely failed to prove 
their sase on the merits, They have nowhere 
shown that there was any dedieation or, in 
other words, that .the defendant or any of 
his predesessors divested himself or them. 
selves of this beneficial interest in the plaint 
property for the benefit of the publie (Navegan 
Hindu Law, pages 548 to 552). 

Mr. Kimatrai for the defendant ham 
raised some legal objeetions to the plaintiffs’ 
suit; but as he only asked for the Court's 
desision thereon in the event of a desision 
adverse to the defendant on the merits, it is 
not nesessary to dissuss them. 

I would sonfirm the Distriet Judge's 
finding and deeree and dismiss the appeal 
with costs 

Raymonp, A, J. O.—I eoneur. 

Appeal dismissed, 
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MADRAS HIGH COURT. 
FULL BENCH. 


ORIGINAL Sipe APPRAL No, 21 or 1918, 
February 22, 1921. 
Present :—Sir John Wallis, Kr., Ohief 
Justise, Mr, Justise Oldfield and Mr. 
Justieo Kumaraswami Sastri. 
BALUSW AMI AIYAR— 
Derexpant No. I APPELLANT 
‘ Versus i 
LAKSHMANA AIYAR AND OTHERS— 
PLAINTIFF AND Derenpaxts No, 2 


— RESPONDENTS, 
Hindu Law—Joint kaang an aba ka A gpa 
manager—Specific performance—Decree, form  of— 
Specific Relief Act (I of 1877), ss. 15, 17 


Where the managing member of a joint Hindu 
family enters into a ‘contract to sell an item of 
family property and that contract is not proved to 
be binding on the other members, specific perform. 
ance’ cannot be granted of the contract so as to 
direct execution of a conveyance of the entire 
property, but it is open to the purchaser to get 
specific performance, so far as the share of the 
vendor is concerned, on payment of the considera. 
tion agreed upon without any abatement. To such 
cases section 15 of the Specific Relief Act applies, 
[p. 883, col, 1; p. 886, col. 1.] 


Juturi Nagiah v. Venkatarama Sastrulu, 15 Ind, Cas, 
623; 87 M. 387; 14 M. L. T. 199, followed. 


Srinivasa Reddi v. Sivarama Reddi, 4 Ind, Cas, 506° 
82 M. 820, dissented from. 


Ponaka Subbarami Reddi v. Vadlamudi Seshachallam 
Chetty, 5 Ind. Cas. 79; 38 M. 859; 20 M. L, J. 228; 
7 M. L, T. 187, Kosuri Ramaraju v. Ivalury Rama- 
lingam, 26 M. 74; 12 M. L. J, 400, Suraj Bunsi Koer 
v, Sheo Persad Singh, 6 C. 148 at p. 166; G I. A. 88; 
4 Sar. P. C. J. 1; 2 Buth. P. O. d, 589; 4 C. L. R. 226; 
2 Shome L. R. 242; 2 Ind. Deo. (N. 8.) 705, Veerasvami 
Gramini v. Ayyasvami Gramini, 1 M, H. O. R, 471, 
Venkatarama v, Meera Labai, 18 M. 275; 4 Ind, Dec. 
'(w. B.) 908, Subramanya Chettyar v. Padmanabha 
Chettyar, 19 M. 267; 6 Ind. Dee. (N. s.) 891, Iburamsa 
Rowthan v. Thiruvenkatasami Naick, 7 Ind. Cas. 559; 
34 M. 269; (1910) M. W. N. 880; 8 M. L. T. 269; 20 
M. L. J. 749, Subba Row v. Ananthanarayana Iyer 
14 Ind. Cas. 624; 28 M. L. J.64; I1 M. L. T. 893, 
Maharaja of Bobbili v. Venkataramanjulu Naidu, 26 
Ind, Cas. 585; 39 M. 265; 27 M. L. J. 409; 16 M. L. 
T. 181, Nanjaya Mudali v. Shanmuga Mudali, 22 Ind. 
Cas. 565; 88 M. 684 16 M. L, T, 186; (1919) M, W. N, 
856; 26 M. L. J. 576, Kota Balabhadra Patro v. Khetra 
Doss, 37 Ind. Cas. 168; 81 M. L. J. 276; (1917) M, W. 
N. 149; 12 L. W. 99, Dhada Sahib v, Muhammad Sultan 
Sahib, 59 Ind. Cas. 811; 89 M. L. 4. 706; (1920) 
M. W. N. 710; 19 L. W. 608; 44 M. 167, Sabapathi 
Pillay v. Thandavaroya Odayar, 54 Ind. Cas, 516; 
43 M. 309; 87 M. L. J. 020; 11 L. W. 108 and 
Nidamarthi Mukkanti v, Thammana Hamayya, 26 M, 
46, referred io. . ! 
pacific performance can be decreed if the plaint. 


iff is willing to take a geaveyauce of the sharo af 
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the co-parcener on his paying the full considera- 
tion. In sucha case, the share of the vendor on 
the date of the contract should be specified. |p. 386, 
col, 1; p. 387, col 1.] 

Shame Charan Kotal v. Kumed Dasi, 42 Ind, Cas. 

878; 27 0. L. J. 611, Deendyal Lal v. Jugdeep Narain 
Singh, 3 0.198 at p 209, 1 C. L. R. 49; 4 I. A. 247; 
3 Sar. P. O. J. 780; 8 Suth, P. O. J. 468; 1 Ind, Jur. 
604; 1 Ind. Dec. (N. s.) 715, Gurusami Sastrial v. 
Ganapathia Pillai, b M, 837; 2 Ind. Deo. (N. s.) 234, 
Lumley v. Ravenscroft, (1895) 1 Q. B. 688 at p. 684; 
64 L. J. Q. B. 441; 14 R. 847; 72 L, T. 882; 43 W. R. 
584; 59 F. P, 277, Heater v. Pearce, (1900) 1 Ch. 341; 
69 L. J. Oh, 146; 82 L, T. 109, 48 W. R. 880; 16 T. L. 
R. 84, Hooper v. Smart, (1874) 18 Eq. 683; 43 L, J. 
Oh. 704, 31 L.T. 88; 22 W.R, 943, Burrow v. 
Scammell, (1881) 19 Ch. D. 175 at p, 181; 45 L. T, 606; 
bl L. J. Ch. 296; 30 W, R. 310; 48 J. P. 185, referred 
1o. 
Per Kumaraswami Sastri, J.—'The purchaser of 
an undivided share of a member of a joint family 
does not become a tenant-in-common with the 
other members. His only remedy is to obtain by 
partition the share to which the alionor was entitled, 
[p. 884, col. 2.] 

The language of section 15 of the Spacific Relief 
Act applies to all oases where a party cannot 
perform the whole of what he contracts todo wke- 
ther such inability is due to his not having a 
good title in the property agreed to be conveyed 
or his having a good title over only a part of the 
property. [p. 883, col, 2,] 


Appeal from the judgment and desree 
of Mr, Justiee Contis Trotter, dated the 
21st February 1918, passed in the exereise 
of the Original Ordinary Civil Jurisdietion 
of this Court in Civil Suit No, 182 of 191, 


This appeal soming on for hearing on the 
25th and 26th Marah and 26th and 27th April 
1920, upon reading the grounds of appeal, 
. and judgment and deeree passed in the 
exereiss of the Ordinary Original Civil 
Jurisdietion of this Court and the material 
papers in the suit and upon hearing Mr. 
A. Krishnaswamt Atyar and Mr. M, Subbaroya 
A:yar, for the Appellant, and of the Honoar. 
able the Advosate-General and Mr. K. 9, 
Jayarama Atyer, for Respondents Nos, 1 
and 2, and of Mr. J. M. Krishnaswami Atyer 
and Mr, N.  Ohandraskara Atyar, for 
Respondent No. 3 and the ease having stood 
over for eonsideration till the 20th July 1929, 
the Court (Wallis, O. J., and Krishnan, J.) 
made the following 


ORDER OF REFERENOE 
TOA FULL BENOH, 


WALLIG, 0. J. — The faeta have been fully 
Beh ond in the judgment of Coutte-TroMtor, Ju 
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and again by my learned brother After 
hearing the ease very fully argued, I am 
unable to differ from the inding of the learned 
Judge that the sesond defendant's eonsent to 
the sontrast of sale entered into by his father 
has not been proved. T. V. Subbaiyan, 
the sesond witness examined for the plaint. 
iff on sommission, merely speaks to the seeond 
defendant's presense at a meeting at Madura 
when the sale was diseussed, but admittedly 
no agreement was some to with the first 
defendant on that oesasion. He does eor- 
roborate the first plaintiff's statement that at 
that meeting the sesond defendant eonsented 
to the sale for not less than Re. 30,000. It 
is said for the plaintiffa that when the 
agreoment wassoneluded in Madras a tele- 
gram mentioning the fast was sent to seeond 
defendant, but the telegram has not been 
produeed as it might have been, All that 
P. W. No. 3 says is that sueha telegram was 
Written out and given to the first defendant 
fo send. It is not shown that it was ever 
sent. [agree with the learned Trial Judge 
that the eonsent of the sesond defendant has 
not been proved. 


The next question is whether the first 
defendant, as managing member of a joint 
trading family eonsisting of himself and the 
seeond defendant, had power tosell without the 
sesond defendant's sonsent the suit house, The 
eage now made for the plaintiffs is that the 


. joint family of the first and sesond defendants 


advaneed money to one Kuppusami in the 
eourse of the money lending business earried 
on by them and that the snit house was 
aequired by them asthe readiesí means of 
realising their debt, and that in these 
eireumstanees it was within the power of 
the managing member of the joint family, 
as an insident of the joint family business, 
to re.sonvert the property so asquired into 
money for the purposes of the joint family 
business. Ooutts Trotter, J., regards this 
as tantamount to saying that the old rules 
of Hindu Law as to the alienation of family 
property have no applieation to trading fami- 
lies, I am not prepared to go so far. It 
may be that the purehase and re-sale of im. 
moveable property may be an ineident ofa 
joint family business, and as sueh an ineident 
within the sompetenes of the managing 
member of the family without the sonsent of 


the ather so-parseners and my learned 
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brother ‘has called’ my attention to a 
tesent décisidn of the Allahabad High Coarf-in 
Pdhalwan Singh v, Jiwan Das (1), whieh appesrs 
fo support this view. No ‘attempt was made 
by the plaintifs to support the suit sontrast 
on this ground-either in the plaint or in the 
jenes, and in these sireuinstances I am not 
prepared to differ from the sondlusion of the 
learned Trial’ Judge that ‘it is not shown that 
the fasts of the present oasé bring if within 
the proposition. As ! have already said, this 
question was not raised in the pleadings or 
issues, If it had been, we might have had 
imuóh fuller evidense as to the nature of the 
business carried on by the defendants’ family 
and the oireumstanses whieh .led the first 
défendsnt'to enter into the suit Sontraet. In 
the present state of the pleadings and 
dvidenee I am not prepared to hold that the 
facts necessary to ‘raise this question have 
been ‘established. In other respeots also, I 
agreé with the’ aonolusiona of my learned 
Brother. 


KRISANAN, J.—This is an appeal by the first 
defendant against the judgment of Coutts 
Trotter, J., in asuit brought by the plaintiffs 
to enfóree' spesifia pérformanáé of a contract 
to. sell a hoüse and ground in Madras made 
by him with them and, in the alternative, for 
damages. His son, the sesond defendant, was 
riot a party to the sontrast and did not sign 
it,-but he was added as a party defendant as 
the plaintiffs elaimed that the sontract 
was nevertheless -binding on himon two 
grounds, namely, that he assented to it and 
authorised his father to’ sell the whole prop- 
erty insluding his own share, and that the 
father himself had authorify under the 
Hindi Baw tosell the whole property as the 
aglo ‘must be taken to have been for the 
purpose of & family trade sarried on by him 
for the benefit of the family. These pleas 
were denied by the defendanta,and the learned 
Trial Judge has held that they have not 
been’ established and has diémissed the suit 
against the son. 
raised &ome pleas against the validity of 
the agreement in go far as he was concerned, 
but they were rejested by tho Trial Judge 
and have not been raised again befcre us aud 
it is not, therefore, necessary to state them in 


e) -69 Ind. Gan, 162 52 A. 109; 18-A, Ly Jy 41, 
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detail The aontention ofthe plaintiffs that 
tho property wasthe self-asquisition:of the 
father was also rejeoted by the Trial’ Judge’ 
and it is also not now raised before us. The 
learned Judge gave a deeree against -the 
Erat defendant, directing him tā convey the 
whole property, ineluding thé "son's half 
share in it, to the plaintiffs on their paying 
the balanse of tbe purehase-money due. 
In appeal it is eontended before ng that on 
the finding of the learned Judge the'eontraat 
was not binding.on the second defendant, no. 
decree for specific performance should. have 
been passed at.all even as agaitiat the fret 
defendant, the plaintiffs’ remedy, if any, being : 
only a olaim for damages and that in apy, 
event the dearee for .spesifíe. performanse . 
should have:sonfiried to- the : first:defendant!s 
half share"in/the ‘property under’ gestion 15. 
of the Spesifie Relief Aot. l 


The plaintiffs, whilst ‘maintaining’ that’ the 
desree of the learned Jüdge was: right in 
law. on the findings, have further tried “to . 
support that:deoree, by: attacking the. find- ` 
ing against the binding obaraster of’ the - 
agreement on thse son. They sre alearly 
entitled to do so under Order XLI, rule 2, 
alause (1) of the Code of Civil Prcasdure, 
and we must consider the sorrestness of 
that finding even though the plaintiffs have 
not appealed themsélves. The son had 
not been made a party to the appeal in whieh 


ihe finding in bis favour has been attacked 


and if in his absence from the resord we were 
tó differ from the Trial Judge, it would lead 
to the anomaly of there being conflieting 
findings on the same point in the same 
oáze as between plaintiffs and first defendant on 
theone band and between them-and the seaond 
defendant on the other hand. We, therefore, 
acseded to the application of the plaintiffs 
that the sesond defendant should be added as 
& pariy respondent to enable him to be heard 


. in support of that finding and to bind him by 
. our own findings. He was aesordingly made 


a party respondent and has been heard by 
us in appeal, . 

It was contended that we had no power ‘to 
add him as a party to tke &ppeal, 
ce he was rios interested in the-resu-t ‘of the 
appeal and tbat Order XLI, role 20, cid 
not apply to this ease. The words of that 
rule‘are, however, wide erough to &cver- the 


'promenf'cáse) but even if they were not,: our i 


Vol, LXIII] 
BALUSWAMI ALYAR v, LAK8HMANA AIYAR, 


powers to add parties in appeal are not ex: 
hausted by that rule, as Order I, rule 10, 
also applies to appeals bg fores of section 
107 of the Code of Civil Prosedure. In the 
present ease it is manifestly desirable to have 
the seaond defendant before us to enable us 
properly and effectually to settle the question 
whether the plaint agreement is binding on 
him or not, a question which we have to 
deside in any sase for the disposal of the frat 
deféndant’s appeal. We musb now consider 
that question. 


As already stated, the agreement to sell 
is sought to be made binding on the son on 
two grounds. Taking the first ground 
alleged, namely, that he bad assented to the 
first defendant selling the whole propsriy and 
had authorised him to sell it, I am not pre- 
pared to differ from the view taken by the 
learned Trial Judge that there is not suffi- 
sient reliable and relevant evidenca on 
reeord to support a positive finding in plaint- 
iffs’ favour on the point. Both the defend. 
ants deny any such assent or anthorisation 
and the most that the plaintiffs have been 
able to prove is that the sesond defendant 
knew of the negotiations for sale and that 
he remained silent without objeeting to the 
sale of his share. I am not able to hold 
that mera silense in such sirsumstaucs oan 
be held to amount to assent in law, as there 
was no legal duty on his part to interpose. 
On the other hand, the attempt on the plaint. 
iff part to obtain his eonsent after the 
contrast was soneluded, whieh failed, would 
seem to show that there was no real antese- 
dent eonsent by him and that the plaintiffs 
understood this, 1t is not neesssary to deal 
with this point at length as I agree with the 
judgment of the Trial Judge on it; and the 
plea based on sesond defendant's assent or 
authorisation by him must thus be rejested. 


The next question ia whether the agree- 
ment oan be held to be binding oa the son 
on the sesond ground alleged, namely, that it 
was entered into by the father as the 
manager of the family trade of money.lend- 
ing and for tha purpose of sarrying on that 
trade for the benefit of the family. The 
argument is sef out in detail in tho judgment 
under a,p.al It raises an important qaos- 
tion as to how far the ordinary rule of 
Hindu Law that.a managing. member of a 
joint Hindu family eannot deal with’. joint, 
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family property by himself . exeept 
for a family purpose and for the 
necessity or benefit of the family, should 
be modified and extended in the sase of trad. 
ing families. Ohandavarkar, J., has diseuss. 
ed this question at some length in Raghu» 
nathit Turachand v. The Bank of Bombay 
(2) and has held that in the ease of trading 
families "a trading purpose or purpose in. 
eidental to it must be treated asa family 
purpore" within the rule above stated. A 
similar view has also been taken in Allaha. 
bad very resently in Pahkalwan Singh v, 
Jiwan Das (1). Though I am inolined tg 
follow this view, it is not nesessary to dig. 
anes and deside the question in this sase, ag 
1 consider plaintiffs have failed to allege 
and prove the fasts necessary to raise it, 
Assuming in the plaintiffs! favour that 
they have shown that the first defendant did 
earry on a family trade of money-lending, 
they have further $o show that the plaint 
agreement was cornested with that trade, 
No doubt they now allege that the defend. 
ants purchased the property to liquidate a 
debt due to their money-lending business 
whioh otherwise sould not have been resovere 
ed, and that the subsequent arrangement to 
sell it was for the purpose of getting the 
eash bask for the business, This sugges- 
tion looks plausible, but as pointed ont by the 
learned Trial Judge, there is no reliable evi. 
dense enabling us to some to a positive sonelu- 
Bion on the point in plaintiffs’ favour. It wan 
not contended tbat there was any pressure for 
cash in the money-lending business at the 
time of this agreement; the learned Advosate- 
General for the plaintiffs merely suggested 
that it would be important for a money. 
lending business to have its assets in a liquid 
form. This may beso, but from mere general 
considerations of the kind we sannot draw 
the inference that the present sale was for 
any trade purpose. Defendants deny that 
it had anything to do with any money. 
lending business and point ont that if the 
idea was to re convert immoveable property 
into cash for money-lending purpose, the first 
defendant would not have waited so long to 
do it as he did, the agreement to aell having 
been entered into a eonsiderablo time after 


(2) 2 Ind, Gas. 173; 84 B. 72, 


11 
255, Son J R, 
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the purchase.  Exeept that for the purehase 
some money due to the business by one of their 
debtors, the original owner of the property, 
was taken as part of the purshase-money, 
there is nothing to show that the property 
was treated and kept as part of the assets of 
the business or waa used for its purposes. 
There is thus nothing to seonnest the 
agreement to sell with any purpose sonneet- 
ed with the trade. Defendants deny that 
there was any sueh eonnestion and in the 
absenee of reliable evidense on the point on 
plaintiffs’ side we must hold that it is not 
proved that the plaint agreement was entered 
into for any trading purpose; on this finding 
the question of Hindu Law argued does not 
arise. Both the grounds alleged for making 
the eontrast binding on the second defendant 
thus fail and we must aceept the view of the 
learned Judge that it is not binding on that 
. defendant. 

We have thus before us a sase of a manag 
ing member of a joint Hindu family enter- 
ing into an agreement io sell an item of 
family property, whioh is not proved to be 
binding on the other member, Oan a desree 
for spesifie performanse be given against 
him in sueh a ease; and if so, what should 
be the form of the desreeP Different 
opinions have been expressed on this ques- 
tion by different Benches of this Court. See 
Kosuri Ramarayu v. Ivalury Ramalingam (8), 
Srinivasa Reddi v. Sivarama Reddi (4), Ponaka 
Subbaramt Reddi v. Vadlamud? Seshachallam 
Ohetiy (5), Juturi Nagiah v. Venkatarama 
Sastrulu (6), Duvvur Subba v. Venkatarami 
(7). In view of this difference of opinion in 
the above eases and of the general importanee 
‘of the question it seems desirable to have it 
settled by a Full Bench. I would, therefore, 
refer the following question to the Fall 
Beneh :— 

Where the managing member of a joint 
Hindn family enters into a sontract to sell 
an item of family property and that son- 
tract is not proved to be binding on the other 
Menir, ean speoifis performanee of it be 


- (8) 26 M. 74; 12 M. L. J. 400, 
. (4) 4 Ind. Cas. 506; 82 M. 320. 
` (5) 5 Ind. Oas. 79; S8 M. 359; 20 M. L. J. 328; 7 


M. L. T. 137. 
E 16 Ind, Cas. 628; 37 M. 387, 14 M. L,.T. 


NET "E Cas, 983; 38 M, 1187 ab p. 1190; 16 
S 
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deereed against him and if so, on what terms? 





This Original Side Appeal same on for 
hearing in pursuance of the Order of Refer- 
ence to a Full Boneh on Ist February 1921. 

Mr. A. Krishnaswamt Atyar (with him Mr. 
M. Baskara Atyar), for the Appellant: 
—Saestion 15 of the Spesiis Relief Act runs 
thus “where a party to a contrast is unable 
to perform the whole of his part of it... 

So much part of the contract as he can 
perform.” My eontention is that the promisor 
in this ease, the manager of a joint Hindu 
family, eannot perform any part of the 
sontrast. Farther with regard to any spesifie 
property, he eannot perform the sontrast, 
even tothe extent of his share in it. 

[Warris, O. J.— Just look at the illustra- 
tion. 

Mr. A. Krishnaswamt Azgar.— This Iseation 
isapplieable only if the Court eomes to the son- 
elusion that the promisor ean perform a part of 
the sontrast. Otherwise, the promisee will 
have his remedy in damages, A member of 
a joint family eanpot assure any legal title 
in favour of any partisular item of property. 
But when onse a eonveyanse is made, then 
there is an equity in favour of a vendee 
to get that item allotted to the share of the 
vendor There is no sueh equity in favour 
of a Court austion purchaser. 

[Warus. C. J.—This distinetion is not 
very olear. 

Mr. A, Krishnaswamt Aiyar,—It ia only. a 
personal equity, whieh is not transferable. In 
Duveur Subba v. Venkctaramz (7) the force of 
‘so mush cf the contrast as be ean perform’ 
is sonsidered, Seation 27, elause (e), Thomas 
v Dering (8). Fry on Spesific Performance, 
seotion 1269, It begins from sestion 1237. 

In Thomas v. Dering (8) where a tenant for 
life purported to convey the absolute interest 
without the eonsent of the trustees, the 
Court dismissed the suit for spesifis perform- 
anee, Annamalai Ohetty v Murugasa Chetty 
(9)decided that the manager is in the position 
more of a trustee than cesíut que trust. 

In Naylor v. Goodall (10) where a person 


(8) (1887) 1 Keen 729; 6 L. J. (N. 8.) Oh. 267; 1 Jur, 
427; 48 E. R. 488 at p. 495; 44 R. R. 168. 

(9) 26 M. 544 at p. 563; 7 C. W. N. 764; 80 I. A. 
220; 8 Bar. P. C. J, 523; 18 M. L. J, 287; 6 Bom. L. R. 
494 (P. O.). 

(10) (1878) 41 L. J. Oh, 68 at p. 66;. 87 L. T, 422 


26-W; Re 162, . . 
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had legal interest in one-third and benefisial 
interest in one-fifth speeifis performanse was 
refused evenwith regard to the one fifth, in 
whieh he had a benefisial interest. 

In Sahu Ram Ohandra v. Bhup Singh (11) 
& manager is put in the position of a 
trustee. 

In Palaniappa Ohetty v, Sreemath Deivastka. 
mony Pandara Sannadhi (12) the same view is 
reiterated, Baikuntha Barik v. Shib Dass (18) 
adopts this view of the trust law. There is no 
differense between the English oases and the 
present oase, exeept that therethe trust is 
ereated and here it is the erenture of law. 

Lumley v. Ravenscroft (14) held that speoifia 
performanse sannot be granted even as 
against the interest of a particular indivi- 
dual. 

Price v. Griffith (15) says, as the sontrast 
is for the whole, it eannot be enforced 
against him. even with regard to his half, 
The two previous eases have been follow- 
ed in this Court in Swbramanta Iyer v. 
Kalyanasundaram Iyer (16) by Sir Abdur 
Rahim and Oldfeld, JJ, . 

[ Warrts, O. J. —The word in the section is 
‘san’ and not ‘ought’. } 

Mr. A. Krishnaswami Atyar.—Seation 15 
of the Actis sirioter than the English law 
and differs from it in this respest that no 
abatement of the prise ean be allowed, where: 
as in England such abatement is allowed, 


As to the sesond point, Oastle v Wilkinson 
(17) and Hezier v. Pearce (18) are authorities, 
for there spesifie performanse was refused 
beeause vendee had knowledge of the defest in 


(11) 89 Ind. Cas. 280; 89 A, 487: 21 O. W. N. 698; 
1 P. L. W. 567; 15 A. L. J. 437; 19 Bom. L, B. 498; 
96 0. L. J. 1; 38 M. L.J. 14; (1917) M. W.N. 
(BA 22 M. L. T, 22; 6L. W. 218; 441. A. 126 
P. 0. 

(12) 89 Ind. Cas. 722; 40 M. 709; 21 O. W. N, 
729, 16 A. L. J. 485; LP. L. W. 697; 88 M. L. 
J.1; 19 Bom. L. R. 667; 22 M. L, T. I; (1917) M. 
W. N. 507; 26 C. L. J. 158; 6 L. W. 242; 44 I. A. 147 
(P. O.). | 

(18) 20. L. J. 821. 

(14) (1895) 1 Q. B. 638 at p. 684; 64 L. J. Q. B. 
441; 14 R. 847; 72. L. 1. 882, 43 W. R. 584; 59 J. P. 


277. 

(15) (1851) 42 E. R. 482, 21 L, J. Ch. 78; 15 Jur. 
1083; 1 De G. M, & G. 80; 18 L. T, (o.5.) 190; 91 
R. R. 87. : 

(16) 53 Ind, Cas. 283. 

(17) (1869) 6 Oh. App. 684 at p. 630; 89 L. J. Oh, 
848; 18 W. R. 586. l 

(18) (1900) 1 Oh. 341; 89 L. J. Oh, 146; 82 L. T. 
109; 48 W, Ri 330; 16 T, Ly In 84 
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title. Then Srinivasa Reddi v, Stvarama Reddi 
(4), Ponaka Subbaramt Reddi v. Vadla. 
mudi Seshachallam Ohetty (5), Juturi Nagiah 
v. Venkatarama Şastrulu (6) and Dutyur 
Subba v. Venkatarami (7) were referred to. 

Messrs. . T, M, Krishuaswam: Aiyar and 
N. Ohendrasekhara Aiyar, for Respondent 
No. 3.—My sontention is that the defend. 
ant is in a position to perform the whole 
of the sontrast. 


(Wats, C.J.— We do not agree with you.] 

Mr. T, M. Krishnaswamt Acyar.— Benneti v. 
Fowler (19) is an authority for the position 
that even if the vendor has no title, if the 
purehaser is willing to take what he oan get, 
speaifie performanes should be deereed. 

[ WALLIS, O.J, — We are bound by seation 15 


, Of tha Spesifie Relief Ast, ean you have it 


under this sestion? } 

Mr. T. M. Krishnaswami — Adyar.—Yos. 
Sestion 18 applies to sontraets of imperfeet 
titles. Pasappa v. Sidramappa (20), 

[Warris, C. J.—In that ease seetion 15 ig 
not sonsidered |. 


[O.printy, J.. Pasappa v. Stdramappa (20) 
is not a suit for speoifis performanee at all. | 
Then the following eases were referred to 
De Hoghton v. Money (21), Hanmandas Ram- 


. dayal v, Valabhdas Shankardas (29), Veerasvam? 


Gramint v. Ayyasvamt Gramini (23), Gurusams 
Sasirial v. Ganapathia Pillai (24), Govinda 
Naicken v, Apathsahaya Iyer (25), Kosuri 
Ramarajw v. Ivalury Ramalingam (8), Buray 
Bunst Koer v, Sheo Persad Singh (26), 

The Hon'ble the Advosate-(leneral and 
K. 8 Jaycram Atyar, for Respondents Nos. 1 


and 2, 
FULL BENCH OPINION, 
Wats, O. J,—I agree with the answer 
proposed by Kumaraswami Sastri, J., whieh 


(19) (1840) 2 Beav, 302; 48 EH. R. 1197: 59 R, R. 
ao) 50 Ind, Cas. 186; 48 B. 481; 21 Bom. L, R. 
"n (1866) 2 Oh. App. 164; 16 W. R, 214; 15 L. 
NC 46 Ind. Cas. 183; 48 B.17; 20 Bom. L. R. 


(28) 1 M. H. C, R. 471, 

(24) 5 M. 387; 2 Ind. Dec. (N. &.) 234. 

(25) 13 Ind. Cas. 47'; (1912) M. W. N. 87; 11 M. 
L. T. 87; 22 M. L. J. 257; 37 M. 408. 

(26) 50. 148 at p.166; 6 I. A. 88; 4 Bar, P. C. 


. Ta Re 242; 2 Ind, Deo. (x, &) 706, 
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is in'assordanee with the view taken in Juturi 
Nagiah v. Venkatarama Sasirulu (6) to whioh 
I was a party, and also, in my opinion, 
with the earlier deeision of White, O. J., and 
Krishnaswami Ayyar, Ja in Ponaka Subbaramz 
Reddi v. Vadlamudt Seshachallam Ohetiy (5). 
When these learned Judges observed at page 
360:* "The plaintiff asks for a desree against 
the shares of the first and fourth defendants 
at least. This we think he sannot have:” 
all they meant, as appears from the rest 
of the judgment, was that he sould not 
have a deeree diresting these defendants 
who were parties to the agreement to 
convey their own interest at a reduced 
prise. This might have been granted in 
England, but in sasas governed by sestion 
15 of the Specific Relief Ast a plaintiff 
ean only have  part-performanse if he 
is willing to pay the full ^ sontraot 
prise’ and to waive all claims for som- 
pensation, As the plaintiff in that oase 
expressed his willingness to eomply with 
these conditions, the learned Judges at the 
close of their judgment gava him desree 
as regards the shares of the first and fourth 
defendants, This amounts to elear ruling 
. that a ease such as the present is governed 
by sestion 15 of the Spesific Relief Ast. 
This was:the sonslasion at whish I arrived 
in Juturi Nagiah v. Venkatarama Sastrulu (6) 
and after sareful re-sonsideration I think it 
was right. 

OLDEILED, J, —l agree. 

KuMARABWAMI SasTRI, J.-—The question 
referred to us for deeision is “where the 
managing member of a joint Hindn family 
enters into a eontrast to sell an item of 
family property and that contrast is not proved 
to be binding on the other members, ean 
speso performances of it be dearesd against 
him and if s0,0c waat terma?” 

The answer tothe question depends on 
the provisions’ of sections 15 and 17 of the 
Spesifia Relief Act, and the extent and nature 
of the powers of alienation: possessed by a 
member of a joint and undivided family. 

Section 15 of the Spesifia Relief Act 
provides that “whera a party to a contrast 
is unable to perform the whole of his part 
of it, aud the part.whiah ' mast be left 
unperformed forms a sovsiderable portion of 
the whole, or does not admit of sompensa- 
tion in money, he. is bot entitled to obtain 

* Page of 88 M.— Ed, Qe dr cis 
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a deeree for spesifio performanee, But the 
Court may, at the suit of the party, direst 
the party in default to perform speeifically 
so mush of his part of the sontract as he 
6an perform, provided that the plaintiff 
relinquishes all alaim to further performanoe, 
and all right to sompensation either for the 
defisieney, or for the loss cr damage sustained 
by him through -the default of the defend- 
ant," i , 

It is argued for the appellant that an 
undivided so-parsener, professing to sell the 
whole of an item of joint family property 
for purposes not binding on the other eo. 
pareeners, sannot perform the whole of his 
sontraot, as he has only a share in the 
property, that he sannot givea good title 
even to his share, as his right to it would 
be aontingent on his getting it in a anit 
for partition, and that in any event ali 
that he san get is a desreo for the share 
belonging to his vendor on payment of 
the full sonsideration under the latter part 
of the seetion. For the respondent it is 
argued that, as Courts in working out the 
equities between the purchaser and the 
other co-parseners in &- suit for partition 
would allot to the vendor the property 
conveyed by him, if sannot, be said for 


, certain that the vendor is unable to per- 


form his eontrast and that sonsequently 
the  purehaser is entitled to a desres direst- 
ing the vendor to oonvey the property, 
leaving if to the purshaser to realise it as 
best as he oan. 

There is a sonfliot of anthority 
on the point, In  Gurusami Sastrial v, 
Ganapathta Pillai (24) it waa found that the 
agreement by the father to sell was not for 
neoessity and was not binding on his minor son, 
Sir Charles Turner, who delivered the judg- 
ment of the Fall Bench, observed imperfestion 
of title in the seller is not suffisient by itself 
to justify the Court in refusing to award 
Bpesifio:performanos of a eontraet of :sale. If 
the title be sushas the seller san legally 
convey, the purshaser has the right.to elaim 
the sompletion of the bargain, althongh 
the title he may thereby seguire may not 
be indefeasible, if a sleim be. brought by 
a third party. But the Court. may not 
grant spesifia performanse of the sontraat 
if the. eontract be. made’ by a trustee in 
exeess of his power or involves a breaoh 
of trust. The “Fall Benesh sallad. for a 
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finding as to necessity and held that there 
was no justifying necessity. A desree 
was passed diresfing a sale by the father 
of his half share on reéeipt of one half 
of the purehase money on the ground that 
while the Judge was unable to onforse 
the sale in its entirety, they sonsidered 
that to the extent of the father’s interest 
the respondent was entitled to insist on it 
if he thinks it fit to do so. The eontraet 
was entered into before the Spesifis Relief 
Ast same into forse and the decision, there. 
fore, does not deal with theseetion 15. It 
is, however, authority for the view thata 
60 paresner ean perform part of the sontrast 
' to the extent of his share. In Kosuri 
Ramaraju v. Ivalury Ramalingam (3) the 
contrast, fo sell was by one of three members 
of a joint family. It was held by the 
Subordinate Judge that the  eontraat 
was not binding on the other membera of 
the family and the suit was dismissed 
-against all the defendants, as he sonsidered 
it impossible to apportion the sonsideration 
for the sale and the property agreed to 
be sonveyed. On sesond appeal Bashyam 
Ayyangar and Moore, JJ., held that the 
plaint diselosed no oause of action against 
the brothers who were not parties to the 
sontrast, but that the plaintiff was entitled 
to a deeree for spesifio performanee against 
the person who agreed to sell the pro- 
porty without any determination of the ques: 
tion whether the sale by him would or 
would not bind the interests of the other 
defendants in the property. No authorities 
are sited nor sestion 15 of the Spesifie 
Relief Act sonsidered. In Srinivasa Reddi 
v. Sivarama Reddi (4) the suit was for spesifia 
performance of a sontract by an undivided 
father fo sell joint property. It waa found 
that the son was not bound by the son- 
trast and a deoree was passed directing 
the father to sell his half share on receipt 
of one-half of the .eonsideration. On 
gesond appeal Sankaran Nair and Pinhey, JJ., 
were of opinion that seetion 15 would only 
be applicable if the person who agreed to 
sell "had no interest in any portion of 
the property agreed to be conveyed as in 
illustration (a), or is unable to eonvey such 
portion asin illustration (b) to the section.” 
The learned Judges followed Kosurt Ramae 
raju v. Ivalury Ramalingam (3) and deereed 
the specific performance of the sontraot to 
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sell the whole of the plaint property against 
the first defendant (who entered into the 
contract) without determining whether sush 
sontraet would bind his son. Justise Sankaran 
Nair, however, took the opposite view in 
Dusvur Subba wv. Venkatarami (7), whish I 
refer to presently. In Ponaka Subbaramt Reddi 
v. Vadlamudi Seshachallam Ohetty (5) the eon. 
trast was by an adult member of a joint 
family aeting for himself and as guardian 
of the minor «o-pareeners to sell an item 
of joint property. It was found that the 
sontrast was not binding on the minors 
and the - lower Court dismissed the sunit 
for specific performanes against all the 
defendants, ineluding the person who entered 
into the sontrast. It was held on second 
appeal by Sir Arnold White, ©. J,, and 
Krishnaswami Ayyar J., that sestions 14 
to 16 of the Spesifie Relief Ast do not 
enable sueh a eontraot to be separated as 
regards the person who entered into the 
sontrast and the person on whom it was 
not binding, that sestion 17 of the Aot 
presluded the passing of a decree against 
the share of the person sontraeting or a 
desree for the whole against sueh person, 
but that the purshaser, if he was willing 
to pay the whole of the purehase-money, 
was entitled to a deeree diresting the 
sontrasting party to convey his interest in 
the property. A distinetion is sought to 
be drawn between sases where a finding as to 
the binding nature of the contraet on the other 
parties to the suit is or is nof neoessary and 
no.opinion is expressed as to whether tho 
interpretation put on sestion 15 in Srinivasa 
Reddt v. Sivarama Reddi (4) by Sankaran Nair 
and Pinhey, JJ., was eorrest. In Govinda 
Naicken v. Avathsahaya Iyar (25) the plaintiff 
sued to enforae the spesifie performanos of an 
agreement by one of two divided brothers, 
alleging that the defendant agreed to have 
the sale-deed exeeuted by himself and his 
divided brother on his own aecount and as 
guardian of the minor son. The Distriet 
Munsif dismissed the suit on the ground 
that sestiona 15 to 17 presluded him from 
granting a deeree for spesifie performanes 
of the contrast to sell the entire house and 
the plaintiff did not offer to purebase the 
defendant’s half on paying the full purehase. 
money. The District Judge thought that 
there was nothing to prevent the plaintiff 
from getting a desree or the. plaintiff being 
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allowed to take a sale deed for what ib was 
worth, but dismissed the suit on the ground 
of delay. On sesond appeal it was held by 
Sundaram Ayyar and Spenser, JJ., that the 
Court eannot direet exeeution of a deed which 
on its exeention would be useless owing to the 
vendor having no title over part of the prop- 

erty, 

In Juturi Nagich v. Venkatarama Sastrulu 
(6) the sontrast was entered into by a father, 
who was the managing member of the family 
consisting of himself and his adult and minor 
sons, It was found that the sontract was 
not binding on the sons and the suit was 
dismissed. It was held by Wallis and Ayling, 
JJ., that seotion 15 of the Spesific Relief 
Aet applied to oases where a member of an 


undivided family agrees to sell part of the 


joint property in whieh he has only a share 
and that the sirenmstanse that an undivided 
father has an interest in every portion of the 
undivided property sonveyed does not take 
the sase out of the operation of the seation. 
After referring to Kosuri Ramaraju v. lvalury 
Ramalingam (8), Srinivasa Reddi v. Stvarama 
Reddi (4), Ponaka  Subbaram? Beddi v. 
Vadlamudi Seshachallam Ohetiy (5) and 
Govinda Naicken v.. Apathsahaya Iyer (25), 
the learned Judges observed: “To us, 
however, it appears that the sovsideration 
that an undivided father has an interest in 
every part of the undivided property in no 
way takes the sase out of the operation of the 
section whieh runs thus:—' Where a party 
to a eontract is unable to perform the whole 
of his part of it, and the part whieh must 
be left unperformed forms a sonsiderable 
portion of the whole * - * he 
is not entitled to obtain a desree for speeifie 
performance. We think the words of the 
geetion apply where a member of an undivided 
family agrees to sell part of the joint prop- 
erty in which he bas only a share: and the 
present sang is a  partieunlarly plain one, 
beeause assording to the plaintiffs own evi- 
denee'the first defendant agreed to get the 
other members of the family to exeoute the 
sale-deed. Further the sontract has been 
desided in the present suit not to be binding 
on the other members of the family, and to 
deeree spesifis performance against the first 
defendant only would be merely eneouraging 
useless litigation, We may add that Barreii 
v. Ring (27) is no authority on the present 
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point as the facts were entirely different. 
The plaintiff does not slaim the benefit of 
the latter part of seetion 15 of the Spesifie 
Relief Ast and we dismiss the sesond appeal 
with sosts.”’ In Duvour Subba v. Venkataramt 
(7) the contrast was entered into by an un- 
divided father and it was found that it was not 
binding on the son, Jt was held by Sankaran 
Nair and Spenser, Jd., that the plaintiff was 
not entitled to a deeres for spesifis performance 
either against the father or the son. Referr- 
ing to Juturi Nagiah v. Venkatarama Sastrulu 
(6), Sankaran Nair, J., observed: “A person 
is entitled to speaifis performanse of a sontract 
by a member of the Hindu family to sell his 


Bhare of the family property, But there is ` 


no question of part-performanes in that ease, 
If the learned Judges intended to go further 
and lay down that if a junior member of a 
Hindu family agrees to sell any spesifie 
property belonging to his family a deeree 
may be passed against him to sell his share 
of that speeifis property, I am unable to 
agrees with that view. Because the junior 
member is unable to perform the whole of 
his part of the eontrast by sonveying the 
entire property agreed to be sold and for 
the same reason that he is not entitled to 
olain any spesifio property till partition, 
sonveyanee of a portion is not a part of the 
eontraet ‘as he ean perform’ in the terms 
of section 15 of the Specifies Relief Ast. On 
the view that a eo-paraener eannot alienate 
any spesifie property no spesifie performanee 
ean be deereed.” ; 
Where a person sues for specifies perform. 
anae of an agreement to sonvey and simply 
impleads the party bound to sarry out the 
agreement, there is no nesessity to determine 
the question of the vendor’a title, and the 
fact that the title whish the purshaser may 
asquire might be defeasable by a third party 
is no ground for refusing spesifie performanoo, 
if the purehaser is willing to take aueh title 
as the vendor has. But where a party seek- 
ing spesifia performance seeks to bind the 
interests of persons not parties to the sontraet, 
alleging grounds whieh under Hindu Law 
would bind their interests and enable the 
vendor to give a good title as against them, 
and make them parties, it is diffieult to see 
how the question as to the right of the 
sontraeting: parties to sonvey any interest 
exeept his own san be avoided. and a deeree 
passed, the effost of whieh will merely be ta 
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ereate & multiplisity of suits, As pointed 
out in Govinda Naicken v. Apathsahaya lyer 
(25), the exeention of a sale-deed by a person 
in respest of property whioh he has no right 
to alienate “would be an aet improper in 
itself, as it is ealsulated to throw a oloud over 
the litle of the other parties entitled to 
shares in the property and would give them 
& gange of action for a suit." With all re- 
spestit seems to me that the desisionsin Kosuri 
Ramaraju v. Ivalury Ramalingam (3) and 
Srinivasa Reddi v. Sivarama Reddi (4), which 
deside that under such sirsumstances a desres 
should be passed against the eontrasting party 
even if the transastion has. been found not 
to be binding on his s0-pareenera, would afford 
no protestion fo any of the parties and as 
pointed out in Juturi Nagiah v. Venkatarama 
Sasirulu (6), wonld be merely ensouraging 
useless litigation. I may add that Sankaran 
Nair, J., who was a party to Srinvasa Reddi 
v. Sivarama Reddi (4), refused to pass such 
a deeree when the same question eame 
up before him for deeision in Davvur Subba 
v. Venhatarami (7). I do not think the 
Court ought to pass a decree diresting a sale 
of the property ordered to be sonveyed, when 
it finds that the person agreeing to convey 
was only a seo-pareener with others and the 
agreement would not bind their interest, 
Where the person sontraating is the father 
or managing member of the family, he stands 
in & fiduciary relationship to the other 
members Annamalai Ohetty v. Murugasa 
Ohetty (9), Sahu Ram Chandra v, Bhup Singh 
(11)] and his contrast to sell the entire item 
of joint family property .for purposes not 
binding on them is a breach of duty and I do 
not think the Court ought to compel exesution 
Of a sale-deed in such eases of the entire 
item of property leaving it to the other mem- 
bers to ineur the expense and go through 
the trouble of filing a suit to protest their 
interests. [See  Gurusamé Sastrial v. Gana- 
pathia Pillat (24) and Baikuntha Barik v. 
Shib Dass (13).] “There is, however, no 
objeetion to the share, of the vendor being 
ordered to be oonvayed in eases where he aan 
dispose of his share as he will then only be 
exercising his right without detriment to any 

body else. 

I am also of opinion that saton 15 of the 
Spesific Relief Act applies to sueh eases, 
With all deference Iam unable to follow the 
reasoning of Sankaran Nair, J., in Srinivasa 
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Reddi v. Stvarama Reddi (4).to the effest that 


seation 15 would have applieation only when 
the person agreeing to sell has no interest in 
any portion of the property agreed to be sold, 
No such reatriction appears in the seetion and 
the language applies to all enses where a party 
sannot perform the whole of what he sontrasts 
to do whether aueh inability is due to his not 
having a good title in the property agreed to 
be eonveyed or has a good title over only a 
part of the property. The section only 
reproduces the English law, with the 
differense that where the party elests to take 
what he éan get, he san only do so by giving 
up claims to sompensation; and I ean find no 


'sueh distinetion in any of the eases, though 


joint tenants are entitled per tou et per msc in 
the joint property. lagree with the deaision 
in Juturi Nagiah v. Venkatarama Sastrulu (6) 


‘that sestion 15 is applicable to eases where a 


father or a member of a joint family agrees to 
sell an item of joint property under siroum- 
stances that would not bind theother members, 

There are no texts whieh deal with the 
question of a member of an undivided family 


‘alienating propery for his own private and in- 


dividual purposes and there ean bé little doubt 


‘that sueh an alienation. is inconsistent with 


the strist theory of ajoint and undivided 
As 
pointed ont by Mayne, "if any member were 
allowed from time to time to sell his share in 
the joint family property without severing 


‘himself from the family by partition, he 


would he getting the advantage of a parti- 
tion without submitting to its ineonvenienses, 
It would be like the ease of partner who 
slaimed the rights to withdraw his oapital 
from the consern at pleasure without with- 
drawing himself.” It is necessary to bear 
this aspest in mind, when sonsidering whether 
the same principles and equities should be 
applied where the matter rests on a eon- 
tract as where the sonveyanse has been 
perfested, 

The recognition of the rights of & pur- 
ehaser for value has been, as pointed out 
by their Lordships of the Privy Counsil 
in Surai Buns? Boer v. Sheo Persad Singh 
(26), "of gradual growth founded on the 
equity whish the purchaser for value has to 
be allowed to stand in his‘ vendor's shoes 
and work out his rights! by “means of 
a partition.” So far as this Presidensy is 


eoncerned, it has beon settled by, .a. series 
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of desisions sommeénsing from Veerasvame 
Gramint v. Áyyasvami Gramini (23) that a 
eo-pareener san alienate for value not only 
his share in the entire joint family properties 
but also his share in a spesific item. It 
was held in Venkatarama v. Meera  Labai 
(28) that a purehaser from a member of 
an undivided Hindu family sannot sue for 
a partition of the item sold to him and 
obtain an allotment by metes and bounds 
of his vendor’s share in that portion of the 
property. This desision was followed in 
Palant Konan v. Masakonan (29), His 
remedy is, therefore, a suit for general 
purtition, When, however, the other co-par- 
oeners have alienated their shares also, the 
purehaser from one of the os0-pareeners san 
sue and get his share by partition of the item 
in whieh only other purehasers are interested. 
Iburamsa Rowthan v. Thiruvenkatasamt Natick 
(30). - 

So far as the other ‘oo-parseners are eon. 
eerned, it is open to them to aesept the 
transfer as valid and seek a partition 
with the purehaser of the only property in 
whieh sueh purehaser is interested. Subra- 
manya Ohettyar v. Padmanabha Ohettyar (31), 
Tburamsa Rowihan wv. Thiruvenkatasam? Nazok 
30). 

i As regards the share fo which the alienee 
would be entitled, the view taken by the 
Full Bench in Rangasamt v. Krishnayyan (32) 
was that the share shonld be somputed with 
referense to the share of the joint family 
at the date of the suit for partition filed 
by him and not the state of things that 
exiated at the date of the alienation: but 
a subsequent Full Beneh of this Court in 
Ohinnu Pillai v. Kalimuthu Ohetti (33) haa 
taken the contrary view. ^ It may, therefore, 
be taken as settled thet, that there is no 
flustuation in the share to whieh the alienee 
is entitled and that his share will be the share 
of the yendor at the date of the alienation 
gubjest, of sourse, to the equities in favour of 
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the other members of the family against the 
transferor, 


The preponderanse of authority is in favour 
of the view that the purehaser of the 
undivided share of a member of a joint 
family does not beaome a tenant.in-oommon 
with the other members, In Subba Row v. 
Ananthanarayana Iyer (34) Sundara Ayyar 
and Benson, JJ., were inslined to the view 
that when a eo.parceener alienates his share 


in joint property, the  alienee holds the 
share as tenant-in-csommon with the other 
so-paresners who as between themselves 


are joint tenants with respect of their own 
shares and Krishnaswami Ayyar, J., was 
inslined to this view in Ohinnu Pillai v. 
Kalimuthu Chettt (33). A sontrary view was 
taken in Maharaja of Bobbili v. Venkataraman - 
julu Naidu (85) and Nanjaya Mudalt v. Shan- 
muga Mudalt (36), whieh were referred to with 
approval by a Full Bensh of this Court in 
Kota Balabadra Patrov, Khetra Doss (37) where 
it was held that an alienea from a member 
of & joint Hindu family was not entitled to 
possession of the alienor's share as tenant-in- 
sommon and that his only remedy was to 
obtain by partition the share to whieh the 
alienor was entitled, 


As regards to the nature of the equity 
whieh’ is resognised in favour of a purchaser 
for value. of a  eo:parsener'a share, it is 
purely a personal right and is subjest to 
any superior equities which the eo-parsener 
may have against the alienor. In Dhada 
Bahib v. Muhammad Sultan Sahib (88) it was 
held that a purchaser from the purehaser 
of the share in the joint family properties 
cannot enforee the equities which his vendor 
sould have enforeed and in Sabapathi Pillay 
v. Thandavaroya Odayar (39) it was held that 
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a purehaser in Court sale eannot claim a right 
of'sübstitution buf was only entitled to the 
properties whieh were eomprised in the sale 
sertifieate and whieh fell-to the share of the 
eo-parsener whose interests were 
in — Court.auetion, ^ As between the 
original. parties . the purchaser has been 


held to be entitled to the share 
whish the vendor: may get in a suit 
for partition, even though the property 


may not’ be the property sold but another : 


property whieh the vendor got for his 
share, 

I am' unable to assept the sontention 
that a e0o-parsener who agreed to sell an 
item ‘of joint-family property and not merely 
his share in it is’ able to perform the 
contrast merely beeause on the execution 
of. a sale.deed, the vendee will be in a 
position ‘to .file a -suit for general partition 
and would, other things being equal, have 
the shanse of getting’ the property sold 
allotted to the share of his vendor. The 
mere execution of s male-deed is no perform- 
_anee, when the vendor has no exelusive 
title and cannot put the parshaser in 
possession owing to the superior alaims of 
his. s0-parseners, When a : person agrees to 
sell. property professing to have an absolute 
power of disposal over it and it is found 
that it is. joint family property in whieh 
he as a 60-pareener has only got-a share 
and that the agreement ia not binding on 
the’ other. so-pareetiers, I do not think 
he ean perform the oontrast in its entirety. 
His shance of getting the property may 
be defeated by the other co-parseners suing 
fora partition of the partieular item salien- 
ated, and in a suit for partition they may 
have euperior elaims or thero may not be 
other’ properties whieh ean be given to 
the eo.pareeners in lieu of their shares in 
the property alienated. The view that the 


alienee from. a so parsener becomes a tenant- : 


in-aommon with the other so-pareeners has 
not been aseepted in the desisions I have 
referred. to, and it is now settled that the 
slienee of. a share has only an equity to work 
. out his rights by partition. 
to the fast that the alienátion of a share 
by a e0-paroener without the sonsent of 
the- others is’ opposed to the spirit of the 
joint family system and that. it places the 
other members in a disadvantageous posi- 
tion, as the alienor still remains a'‘member 
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of the joint family while sonveying his 
share, as also to the faot that it gives the 
right to an slienee of a small item of 
family property to disrupt the family by 
filing a suit for ‘general partition, I do 
not think Courts ought fo put a person 
whose slaim rests on a purely executory’ 
contrast in the position of a person who, 
by reason of an exesuted sonveyanse and ' 
the payment, of consideration, has asquired 
rights whieh on equitable grounds Oourta. 
consider it desirable to work out in & 


: guit for partition. When the matter resta 


merely on a sontrast which under sestion - 
55 of the Transfer of Property Act gives 
a person no interest in the immoveable prop- 


‘erty, ‘the hardship to the other members 


of the family is an element to be taken 
into consideration in the exereise. of the 
Moreover, the Court ought not 
to hold the yeudor sapable of performanse 
where all that oan -be predicated is that 


.if the other so-parseners do not filea suit 


for partition of the item alienated or there - 
exist other properties whioh oan be allotted 
to him ona general partition so as without 
defeating any equities between the alienor 


, and the other members to enable the Court 


to allot the alienated properties to the 


. vendee. 


The preponderance of authority ‘is against 


.ihe view sontended for by the respondent. 


In Nidamarihi | Mukkanti v. Thammana 
Ramayya (40) and Srinivasa Reddi v. Biva. ` 
rama Reddt (4) the effest of seetion 15 of the 
Speaeifis Relief Ast is not sonsidered 
and the Court thought that his right 
to eonvey need not be gone into. In 
eases where relief was given in respect of 
contrasts prior to the Specific Relief Ast, the . 
direetion was toconvey the share of the vendor 
on an abatement of the prise of the purchaser 
so desired, and in subsequent  sases hia 
right to sonvey was left either for determing. 
tion in another suit or when ib was held to 


“be wanting, his suit was either dismissed or if 


he chose, the share of the vendor was deereed 
on payment of the full consideration, 
It is ooneeded that s so parsener who 
agrees to sell joint property cannot enforee 
specific performance against the purohaser 
where the agreement is not binding on tha 
other oo-parceners, as he has not a title -to 


(40) 26 M. 76. 
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eonvery the entire property. The shanee of 
his getting. the properties allotted on the 
partition is not in such sages equivalent to his 
ability to perform the sontract. It is diffisult 
to see how in the eonverse case if ean be held 
that the person agreeing can perform the 

sontrast in its entirety. 

I am of opinion that a eo-parsever who 
agrees to aonvey an item of joint family 
property for purposes personal to himself and 
not binding onthe other oo-parseners: sannot 
perform his sontrast in ite entirety and that 
the ease falls within the first portion of sea- 
tion 15 of the Spesific Relief Ast. 

The next question is whether speeifis 
performanee san be desreed if the plaintiff is 
willing to take a sonveyanee of the share of 
the e0-pareener on his paying the full son- 
sideration, I am of opinion thatthere is 
nothing to prevent the Court from doing this. 
The desision of the Full Beneh in Ohinnw. 
Pillai v, Kalimuthu Ohetti (83) has: finally 
settled that the share of the alienee from-the 
«o-pareeher is fixed with referense to what it 


was at the date of the alienation and is not. 


fluetuating with reference to subsequent 
events, The so-parsener has a share in each 
item of the joint family property and there 
is no difficulty in determining the share of a 
e0-parsener ons given date. Joint tenants 
are seized “per my et per tout’ and as bet. 
ween themselves have separate rights. On 
the date of the agreement to sonvey,the person 
eanirasting to sell would have a share 
determined by the number of the eo-pareeners 
and the authorities in this Presidensy having 
given the so-parsener a right to alienate his 
share in a speoifie item of property, there is 
no reason why he should not be directed to 
sell his share, especially as that share is not 
subjeet to subsequent flastuation. If the 
puroehaser is willing to pay the full sonsidera- 
tion, waive all alaim toseompensation or 
damage and take only the share whish his 
vendor is entitled to, nobody oan possibly be 
prejudieed while, on the other hand, it may be 
distinatly to the advantage of the vendor and 
so-pareener. Moreover, there is nothing to 
prevent the person in whose favour the agree- 
ment is entered into from filing a suit for 
damages, obtaining a deeree and attashing 
and bringing to sale the share of the person 
who eontrasted to sell, thereby oeffesting in- 
direotly what eould be done direstly if the 
(our grants him the share, 
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The English desisions on the subject of 
Spesifis performanee wherea party is only 
entitled to a share are not uniform, and the 
latter part of sestion 15 of the Specifie Relief 
Ast is aclear departure from the English 
rule as to abatement or compensation when 
speeifie performanse of part of a sontrast is 
decreed. 

In Lumley v, Ravenscroft (14) Lord Lindley 
stated the general rule to be that in the 
absense of misrepresentation or misconduet 
when a person is jointly interested in an 
estate with another person and purports 
to deal with the entirety, speeifie perfor- 
manee wil not be granted against him 
as to his share and that his remedy was only 
remedy by way of damages. But in Heater v. 
Pearce (18) spesifie performanae was granted 
of a sontract relating to an undivided moiety 
of mineral property. In Burrow v. Scammeli 
(41) a defendant who was entitled only to a 
moiety of the premises agreed to be sold was 
directed to perform specifieally so mush as 
she was able to perform with a proportionate 
abatementin the consideration, In Hooper 
v. Smart (42) where the vendors were 
entitled only to a moiety of the property 
agreed to be sold, speeifis performanse was 
deereed of the moiety with the abatement of 
one-half of the purohaso-money. 

So far as the desisons in India go, speeifie 
performanes has been deereed of the share to 
whieh the vendor was erititled if the purehaser 
would take it, In Qurusami  Sasirzal v. 
Ganapathia Pillai. (24) a deeree was passed 
diresting eonveyanse of the half share to 
whish the party contrasting was entitled, 
The fact that sestion 15 would be a bar 
to the abatement inthe prise ordered does 
not aífeet the granting of the relief as 
to the share, if the purehaser is willing to 
take it without slaiming any abatement in 
the prise. In Ponaka Subbaramt Reddi v. 
Vadlamudé Seshachallam Ohetig (5) it was 
held that the plaintiff was entitled to a 
deeree for speeifis performance direeting 
the sonvsyanee of the vendor's share, if he 
paid eonsideration. In Shama Oharan Kotal 
v, Kumed Dasi (43) where & member 
of a family governed by the Mitakshara 


(41) (1881) 19 Ch. D. 176 at p. 181; 45 L, T. 606 
61 L. J. Ch. 296; 80 W. R. 310; 46 J, P. 185, 

(42) (1874) 18 Eq. 682; 43 L.J. Oh. 704; 81 L, T, 
86; 22 W.R, 943. 

(43) 42 Ind, Cas, 878; 27 C, le J. 611, 
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purported to sell the whole property and the 
agreement was found not to be binding on the 
other members, spesifie performanse of the 
eontrast in respest of the one-fourth share of 
the defendant was ordered without any abate- 
ment in the prise. In Deen Dayal v. Jugdeep 
Narayan (44) their Lordships of the Privy 
Couneil,while direeting possession of property 
sold in exesution of a desree to be given baek 
to the eo-parseners, added a deslaration that 
the appellant as purehaser in exseution sale 
aequired the share and interest of the judg- 
mení-debtor in that property and waa entitled 
to take proseedings, to have that share 
ascertained. They only refrained from 
spesifying the share, asit may be that the 
wife of the judgment debtor and mother of 
plaintiff may be entitled toa share. In 
The New Beerbhoom Ooal Ov. v. Buloram 
Matha (45) the deeree setting aside the exe: 
eution sale in its entirety was set aside and a 
declaration granted “that by virtue of the 
execution sale to them the respondents 
asquire only the third undivided share * * 
whish belonged to Adit Sahai, with suoh 
power of assertaining the extent of suah third 
part or share by means of partition as Adit 
Sahai possessed in his lifetime." 

Lam of opinion that in all sasos where the 
plaintiff elests to take the share on payment 
of the full sonsideration agreed upon, the share 
of the vendor on the date ofthe sontrast 
should be spesified, 

My answer to the question is that seotion 
15 of the Sposifie Relief Ast applies to enses 
eovered by the order of referenee and that 
spesifie performanee sannot be granted of the 
eontrast so as to direst exesution of a eon- 
veyance of the entire property, but that it is 
open to the purchaser to get spesific perfor- 
manes so far as the share of the vendor is 
eonserned on payment of the sonsideration 
Agreed upon without any abatement. 

M., O'P. 


Reference answered. 


(44) 30, 198 at p. 209; 1 C. L, R. 49; 4 I. A. 247; 
8 Sar. P. O. J. 780; 8 Suth. P, O, J, 468; 1 Ind. Jur, 
604; 1 Ind. Dec. (N. s.) 715, ^ 

(45) 5 0.176; 4 Ind, Jur. 570; 2 O. L, R, 268; 2 
Ind Dec, (N. 8.) 123. 
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LAHORE HIGH COURT. 

First Orvin APPEAL No, 842 or 1915, 

April 9, 1921. 

Present:—Mr. Justice Leslie Jones and 

Mr. Justice Broadway. 
INDAR SINGH--DxrENDANT— ÀÁPPELLANT 
versus 
THAKAR SINGH—PiaíINTIEF— 
RESPONDENT. 
Hindu Law -Legitimacy-Marriage, proof of— 
Habit and repute—Presumption, rebuttal of, 

The law presumes in favour of marriage and 
against concubinage whena man and woman have 
cohabited continuously for a number of years, and 
this presumption of law can be repelled only by 
strong, distinct and conclusive evidence, The mere 
fact that the direct evidence of the marriage, which 
took place many years ago, is unsatisfactory cannot 
displace this presumption. [p. 890, col. 1.] 

Marriage is, however, evidenced, not constituted, 
by habit and repute andin acase where no valid 
matriage is possible, no amount of evidence as to 
habit and repate can establish it, [p, 398, col. 1,] 

Though the presumption, in cases of cohabitation, 
is in favour of marriage, it is otherwise if the 
connection is known to have been in ite origin 
illicit. [p. 390, col. 2.] 

A connection, however, commencing in adultery 
may, on ceasing to be'adulterous, become matrimonial 
and may be evidenced by habit and repute, the 
parties being at liberty to intermarry.[p, 390, col. 2.] 

First appeal from a desree of the Senior 
Subordinate Judge, Kangra, dated the 
28th January 1915, 

Menmsrs. O. Bevan Peiman and Dev Baz 
Sawhney, for the Appellant. 

Lala Mott Sagar, R. S, and Lala Mehr 
Ohand Mahajan, for the Respondent. 

JUDGMENT. 

Broapway, J.—( April 1, 1921),—On the Ist 
of November 1911, one Thakar Singh in- 
stituted a suit against Mian Indar Singh, 
alleging that he and Indar Singh were 
members of a joint Hindu family, being the 
sons of Mian Uttam Singh, and olaiming 
possession of half the estates left by their 
father whiah were in the possession, and 
under the management, of Mian [ndar 
Singh who was wrongfully denying his, 
Thakar Singh’s rights, 

On the 28th of January 1915, the Sub- 
ordinate Judge of the Kangra District deareed 
Thakur Singh’s slaim and Mian Indar Singh 
has preferred an appeal against the said dearea 
through Mr, Bevan Petman, while the ro. 
spondent, Thakar Singh, was represented at 


— the hearing by Mr. Moti Sagar. 


The property in suit is situated partly iu 
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the Distriet- of Rae Bareili in -Oudh and 
partly in- the: District of Kangra in the 
Punjab. It is said that. Maharaja Sher 
Singh had: earried off and married one 
Musammat  Dakhna: Kaur, a daughter of 
Ghelar: and a cousin of Mian Uttam 
Singh (Vide Book III, page 1237). She 
gave birth -to Shahzada Sadeo . Singh, 
who, on the advent of the British, was pro- 
vided: for by . the ‘grant of eertain ‘muafis in 
Oudh where he and: his mother went ‘to 


reside, taking. with them Uttam Singh (then 


a ehild/ ,'whose aneestors had been "'Vakila" 
at-Làhore and Delhi: under the Sikh Raj. 
Tbe. family bad originally come from Mandi 


and -Uttam Singh took. employment in tbat. 


State, being ultimately appointed Wazir by 
the. Raja. He managed to acquire the pro- 
perty.in suit a8 "well as some property. in 
that State itself. 

, He :died in 1888, and the whole of the pro” 
perty- left by him was-mutated in the name 
of Mian Indar Singh alone. 

‘Whether the Revenue Authorities in Oudh 
made any referenee to-the Mandi State before 


entering: the: lands there in the: name of © 


-Mian Indar Singh is not olear, but a reference 
was made to that State by the Kangra Dis- 
thiet Authorities and Thakar Singh is shown 
to have atated thaf the property there 
‘should , be entered in the: name of Mian Indar 
Singh, ‘who was the,elder brother. It has 
never. been-denied,.nor does Man‘ Indar 


"Singh now deny, that. -Thakar Singh is the. 


son of Mian Uttam Singh, . The ease for the 
appellant is that- he respondent is illegiti- 
mate. 

. On . the 25th of September 1891 Mian 
indar Singh -filed: an npplioation in the 
Court of tho Subordinate . Judge at Rae 
Bareli for the grant to him. of a eertifiente 
under seetion 6 ‘of Aet VII of 1899 (the 
Suesession Certifieate Act). In this applies. 
tion-he propounded a short pedigree table 
in whieh Thakar Singh was shown as the 
“gon of Mian Uttam Singh “born of a woman 


of different easte and' not wedded” (Vide ` 


Book lI, page 500): , Noties of this applica- 


tion was . issued. to Thaker Singh (Vile 


Book II, page .518) and though it has not 
been elearly established, it may. be presumed 
that servise was effested" (Book II; page 514). 


Whether Thakar Singh ever. reseived a sopy | 
of the said appliestion and so besame aware: 


of the allegation as to: his ‘being illegitimate 
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is another matter; and’ there is nothing" on: - 
the resord to show that he did. 

The appellant; . while- maintaining that - 
Thakar Singh was illegitimate, has admitted `> 
throughout that he was entitled: to suitable ^ 
maintenanse and. the relations between the". - 
brothers appears: to have been parfestly: 
friendly until 1903, when as the result of a 
dispute about . some tea on the.l5th of 
December, Thakar Singh filed: an apoliss- 


- tion in the Court of the Wazir of the Mandi ` 


State in whish he asked for a partition :of 7: 
the paternal estate in Mandi, of whieh-he 
elaimed a half (Vide Book ili, page. 1233). 
This matter was disposed of ultimately by 
the Raja of Mandi on the 18th Obtober: 
1909 (Book LV, paga 478), being desided in 
Thakar Singh’s favour, 

As has baen. stated above, Thakar Singh ' 


‘on the Ist of November -1911 instituted a 


snit claiming half of the estates situato. in - 
British India. In the plaint: (Book I, 
page 4) it was averred 

(1):that the parties were real brothers 
and members of a joint Hindu family ‘of 
whish Mian “Indar Singh was the head: 


-and manager, as elder brother and assord- 


ing to the direstions‘of Mzan Uttam’ Singh; 
(2) that in June 1903 the plaintiff bad 
discovered that ‘Mian Indar Singh? was - 
desirous of dishonestly appropriating the 
whole of the joint. estate;- whereupon the - 


< plaintiff had . instituted proseedings rin the - 


Mandi State relating to ‘the family - property 
there situate and had been granted’ a -desree. 
for his half share therein on the l8th-of - 
Ostober 1909 by a sompetent Court; 

(3) that the plaintiff had, sinee- then, 
endeavoured to induce the defendant to par- 
tition the properties ‘situate in British Indis, . 
but that towards the end of 1910 the defend». 
ant had definitely. refused to do so. 

The oaste of both brothers was. given:as : 
“Kanet” and it was prayed that a deeree for 
possession of half,of the lands and property 
in suit be granted, 

Certain preliminary ' objections were: filed 
by ‘Mian: Indar Singh" ia’ January 1912 
(Book 1, page 6), in paragraph 4 (b) of ‘whieh ` 
particulars as to “the direstions” referred to-- 
5 paragraph 1 of the plaint were asked 

or, 

. Thakur Singb was examined on the Ist 
of February 1912, and stated (Book 1, page 
7) that the said direotions were sontained 


".in.& sêrtain” 


it 


'' Singh: filed another application (Book I, page 
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“Wil”. .exeauted: by Mian 
Uttam Singh. i 


~ On-the 21st of February 1912 Mzan Indar 


. 8) praying tbat the plaintiff be salled on. to 
. Btate defihitely whether he based his -s!aim 
: on the alleged "Will". or as an heir under 


othe -Hindu Law. Certain preliminary points 


.:88 to Court-fees were esonsidered and dis 
. “posed of, and on- the 17th of July 1912 the 


property (Book III, page 13). 
. daya written statement (dated 21st February 


plaintiff's Vakil -was examined ‘and stated 
that- his slient "elaimed as a member of a 
Hindu joint family," the “Will” creating no 
rights but sontaining direstions to the defend- 
ant as to the management of the joint family 
On the same 


1912) was filed by -Mian Indar Singh in 
which he 


(1) denied that Thakar Singh was bis 


‘real brother or that they were members of A 


joint Hindu family; 
(2) alleged that he was the only legitimate 


: san. 0f Mian Uttam Singh and.as the sole 


heir of his father and had been in possession 


. Of. his father's estates sinee 1888; 


(3) alleged that Thakar Singh wasan 


. illegitimate son of Mzin Uttam Singh from 


a Bhurji woman of Ondh, who had not been 


"married by Mian Uttam Singh, and that he 


(Thakar Singh) had been: born during. the 


"lifetime of. the real husband of the said 


woman and had:never been in possession of 
any part of the property left by Mian Uttam 


- Singh; 


(4) slaimed that under the  so-salled 


“Will” he was the sole heir and, as saeh, 


, reaponsible for all hia father's liabilities; 


(5) denied.that the property in suit was 


. now,.or- ever had been, joint and elaimed 


„that portions-of it had been  asquired by 


himself subsequent to the demise of his 
father; 


(6) shallenged the validity and, regularity 


. .of:. the.- proceedings. in .: Mandi, whieh he 
alleged were really ex parte and in no. way 


aifested the rights of.,the parties in respest 
of the property in suit; 


' (7) . denied the sorcestness of the avermenta 


.in paragraphs 4, 5 and 6 of..the. plaint, 


alleged that mutations had taken plaee in 
his name with ‘the knowledge snd sonsent of 
the plaintiff, and slaimed to have been in 
adverse possession of the,entire estate, 
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Finally, exosption was taken to the da- 
fendant being deseribed as a Kanet,.it being 
asserted that he and his aneestora were 
Rajputs Chhatris by caste (Book III, pages 
9—~11). 

The parties and their Counsel were examin- 
ed and issues settled, their ultimate form 
being as follows: — 

il. Did plaintiffs mother besome Wazir 
Uttam Singh’s karewa wife? 

2 (a) Was the deseased Wazir a Kanet 
and & Sudra? 

(b) Was the union valid under Hindu 
Law? < 
3, What is the family property in exist- 
enseP 

4, Has the matter of plaintiff's legitimasy 
been sonelusively adjudisated .upon by the 
judgment of the Coart of the Raja of Mandi, 
dated 7th November 1909? 

5. If so, is it not eonelusive for auy of the 
reasons advaneed in his pleas by defendant ? 

6. Can defendant prove adverse possession 
or asquiescense by the plaintiff? 

7. Is the defendant under the Will of 
Uttam Singh appointed heir and residuary 
legates? 

The Trial Court in a lengthy judgment 
eame to the following findings: — 

(1) that the parties were Kanets and 
Sudras and not Rajput Chhatris; 

(2) that the plaintiff's mother was the de 
facto wife of Wazir Uttam: Singh and the 
plaintiff legitimate; 

(3) that the marriags was valid under 
Hindu Law; 

(4) that the whole of the property in 
suit was joint; 

(5) that the matter of plaintiff'alegitimaay 
had been sonslusively adjudieated .upon by 
the judgment ofthe Raja of Mandi, dated 
ixth Ostober 1909, and that none of .the 
Exeeptions (a) to (f) to sestion 14, QOivil 
Prosedure Code, were applicable; 

(6) that the defendant had failed . to 
prove 
(a) that his possession had been adverse; 
(b) aequiessenee on the part of the 

plaintiff; 
and (7) that the doeument referred to as a 
Will was not a Will and ereated no rights 
in favour of the defendant. 

Although in the grounds of appeal all these 
findings were challenged, the learned Counsel 
for the appellant eleated. to attsok Gret the 
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findings on Issues Nos. 1, 4 and 5 and the 
questions to be determined upon in this appeal 
are (1) whether Thakar Singh is legitimate, 
and (2) whether the judgment of the Raja 
of Mandi, dated 18th October 1909, is a son- 
elusive adjudication on the matter of plaint- 
iff" legitimacy, 

Mr. Petman for the purposes of his 
' arguments assumed that the parties were 
Kanets and that the alleged Will was not in 
reality a Will He sontended that the son- 
nection between Wazir Uttam Singh and 
Musammat Mithana (the mother of the plaint- 
iff) was an adulterous one and sontinued 
to be so till long after the plaintiff had been 
born and that, therefore, no marriage was 
possible between the plaintiffs parents, no 
‘matter what the saste of Wazir Uttam Singh 
may have been. He further sontended that 

“this question of an adulterous  eonnestion 
.' had been spesifieally raised by Man Indar 
' Singh in the proeeedings in the Mandi 
Court and that there had been no adjudiaa- 
tion thereon. 

Now the plaintifi’a ease in the British 
Courts is that his mother Musammat Mithana 
was a Bhurji by easte and a widow living 
with her parents at Lusknow, where she 
attracted the attention of Wazir Uttam 
“Singh, who went through a karewa eeremony 
with her and thus married her, he being the 
istue of the said marriage. Further that the 
sohabitation between his parents was son. 
tinuous and of a permanent nature and that 
by habit and repute they were known and 
resognized a8 husband and wife. The pre- 


sumption, therefore, was in favour of marriage . 


and the presumption sould only be repelled 
by good and sogent proof to the contrary. 
Now if may be taken as settled that the 
law presumes in favour of marriage and 
against coneubinage when a man and woman 
lave eohabited continuously for a number 
of years, and this presumption of law ean be 
` repelled only by strong, distinet and sonolu- 
sive evidence. The mere faot that the direat 
evidence of the marriage, whieh took plaee many 
years ago, is unsatisfactory cannot displace 
this presumption. In support of this proposi- 
tion referense has been made to Jmambandi v 
Motasuddi (1) Bipin Bihari 


Atul Krishna: Dos (2), Ibrahim als 


(1) 18 Ind. Cas, 678 at p. 634; 15 C. L. J, 621, 
(2) 15 Ind: Cas, 828; 17 0, W, N, 494, 
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Khan v. Mubarak Bagam . (3), Sastry Velatder 
Aronegary v. Sembecutty Vaigalie (4), Fiers 
v. Piers (5), De Thoren v.  Altorney- 
General (6), Mouji Lal v. Ohandrabatt 
Kumart (7), Dularey Singh v. Suraj Balt 
Singh (8) and Har Dial v. Kali Bam (9). 
It is not, however, nesessary to diseuss 
these authorities as the propositions they 
enuneiate were admitted by Mr, Petman, 
who, however, contended that the presump- 
tion only arose when at the time a man 
and woman  eommensed to  sohabit a 
marriage between them was possible. 

As was held in Oampbell v. Campbell (10), 
marriage is not eonstituted, but evidenced, 
by habit and repute. 


Though the presumption, in oase of 
eohabitation, is in favour of marriage, it ia 
otherwise if the eonnestion is known to 
have been in its origin illicit. 

A eonnestion, however, eommensing in 
adultery may, om eeasing to be adulterous, 
besome matrimonial and may be evidenced 
by habit and repute, the parties being. at 
liberty to intermarry. 

Now in the present ease Thaker Singh's 
ease is that his mother was a widow when 
she met Wazir Uttam Singh, and that a 
tarewa marriage was performed. The per- 
formanse of the karewa eeremony is deposed 
to by two witnesses alone, P, W. No. 1 
Ram Singh (Book I, page 17) and P, W. 
No. 2 Naurang Singh (Book I, page 17). 
The evidenee of these two witnesses has 
been eharasterised as ' weak and unaatis. 
fastory” by the Trial Court and after a 
perusal of their testimony I have no 
hesitation in holding that these witnesses 
are wholly unworthy of sredense. They 
were neither produced nor referred to 
throughout the proeeedings in the Mandi 


(3) 56 Ind, Cas. 928; 20 P. W. R. 1920; 1 L, 229; 


82 P, L. R. 1920. 
(4) (1881) 6 A, 0.864; 50 L. J. P, €. 28; 44 L. T. 


895. 
(5) (1849) 81 B. R. 180; 2 H. L.O. 881; 13 Jur. 


(6) (1876) 1 A. C. 686. 
(T) 1l Ind. Cas. 602; 88 O. 700; 150. W. N. 790; 


(1911) 1 M. W. N. 391; 13 Bom, L. R. 584; 14 O, L. 
J 723: OM. L, T. 5:5 21! M, L- 5. 888; 38 LI, A. 122 
PG. R 

8; 48 Ind, Cas. 478; 40. L, J. 556. 

(9) 10 Ind. Oas. 152; 65 P. R. 189114; 188 P, W, R, 
1011, 146 P, L. R. 1911. 

(10) 1 H. L, (Scotch) 182 at p, 199, 
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Court whieh lasted for six years, and their 
evidenee I sonsider to be nothing but a 
tissue of lies. 

Nevertheless the fast that Musammat 
Mithana lived with Wazir Uttam Singh 
continuously for many years may be regarded 
as evidence of a marriage having taken 
plase, provided a marriage between these 
two persons was legally possible. In this 
sonneetion it may be noted that it is not 
disputed that Mian Indar Singh was legiti- 
mate. Wazir Uttam Singh, however, had 
two other women living with him at the 
time of his death, Musammat Bishan Kaur 
. And Musammat Mithana, The former had 
been gifted to him as a virgin by Musam: 
mat Dakhna Kaur but bore him no son, and 
it is said that these two women were of 
the same status—assording to the plaintiff 
they were his wives and aeeording to the 
defendant they were mistresses or kept 
women. It is, however, admitted by the 
defendant that women sush as these as 
well as their issue are entitled to main- 
tenanse and support. 

There is no evidenee on the resord to 
show that any sort of ssremony was per- 
formed between Musammai Bishen Kaur and 
Wazir Uttam Singh, and the faet that the 
eustom of kesping women is fairly pre. 
valent in the Hill tracts to some extent 
reduees the foree of the presumption re- 
ferred to above. In the present sase it 
must be held that no marriage has been 
proved to have been performed by any 
. direst evidence. 


The next question is whether Musammai 
Mithana was a married woman or a widow 
when she sOmmensed to  eohabit with 
Wazir Uttam Singh? Nothing ean be 
elearer than the plaintiff's assertion on thia 
point that his mother was & widow when 
she met his father. On the other hand the 
assertion of the defendant is that Musammat 
Mithana was married to one Jawahira alias 
Munna and that she deserted her husband 
for the wealthy and powerful Wazir. The 
Trial Court has adversely sritisised the 
astion of the defendant in having had his 
witnesses on this point examined on com- 
mission and has expressed an opinion 
that the sommission for the examination of 
these witnesses should not have issued. As 
p matter of fast most of these witnesses 
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were living at a eonsiderable distanee from 
Kangra and the plaintiff appears to have 
raised no objestion of any kind as to their 
being examined on sommission. The re- 
marks by the Trial Court were searecly 
warranted. Similarly he appears to have 
been under the erroneous impression that 
the majority of these witnesses were tenants 
and employees of the defendant— a remark 
that is not borne ont by the reeord so 
far as the witnesses as to the existenee of 
Musammat Mithana’s husband are eonserned. 

Before dealing with the defendant's evi- 
dense on this point it will be as well to 
refer to the statement of P. W. No. 6 
Rama Din (Book I, page 33). He. isa 
resident of Lueknow and professed to know 
all about Musammat Mithana's relatives. 
He gives her fathers name as Hinga 
Bhurji, her brother's as Dal Ohand and 
her sisters as Umeda. Aeesording to him 
Musammat Mithana was a widow when she 
went to live with Wazir Uttam Singh and 
married him, and some three years after 
their marriage her sister Umeda sontrasted 
an intrigue with Hukam Singh, a servant 
of Wazir Uttam Singh, and leaving her 
husband went to live with the ssid Hukam 
Singh. It is a little strange that the 
sister-in-law of Wazir Uttam Singh should 
have sontrasted an intimasy with one of 
his servants, 

It is not denied that the name of Musam- 
mat Mithana’s former husband was Jawahira 
alias Munna and that he was a resident of 
Sheothana in Hardoi Distrist. The defend. 
ant has produeed the following witnesses from 
that neighbourhood: 

(1) Bhabuti (Book I, page 99), nephew of 
Jawahira, who deposes to his unele having 
married twiee, his first wife being Musammat 
Mithana, daughter of Hinge of Lusknow, 
and to his having died about 1895 at the 
age of about 50 years. 

(2) Musammas Shibbo (Book I, page 100), 
the widow of Bakhtawar, brother of Jawahira, 
whose evidence is fo the same effest, thongh 
she puts Jawahira's age at the time of his 
death aa 60 years. 

(3) Sheo Oharan Das Dabe (Book I, 
page 102), a resident of Kalyanmal, halfa 
mila from Sheothana, who puis the year 
of Jawahira’s death as about 1598 at the 
age of 50 years. In eross-examination it 
was elisited from him that Jawahira’s first 
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. wifo was.a , woman from Luaknow, too 
' "beautiful ‘for a Bhurji hüsband,* who -had ' 


. gone off ' with a Punjabi. 


(4) Ambar (Book I, page. 103) -and 


(5) Sukha (Book I, page 104) give evidenee - 


. to.the same effest. 
.This evidenee ‘has-been ‘brushed aside by 
- the Gourt below beeausé Bhabuti was nof alive 


', at the time of his. udsle's marriage, and his 
i ` mother Musammat’ Shibbo, an old woman of 


inaa. 


te 


jen Own * ‘land in Ondh 
_.... reason ‘for thinking -that these -witnesses 
, are. 


. 60 years, was only ilor 12 years of age when 
Jawahira married Musammat Mithana. These 
-reacons | seem ‘inadequate. These“: witnesses 
„have mot .been shown to - have -been in 
any way "under the influense of the defend- 
ant, "They are not bis tenants or employees, 
. and they ` certainly: were in a ‘position -to 
know the .approximate year of Jawshira’s 
" deabh, whish was the main point in their 
~- evidenos. The faet that Mian Indar Singh 


under his influeves. ‘They ‘bave: no 


ih T ‘objest ` whatever in speaking falsely. 


Land 


Mr, ‘Petman next referred to, 
(1) Kalka (Book IV, page '2) of Lueknow, 
'^who  deposes: to there ‘having been an 


Jawahira (or 


A wishes. 


‘(2) ‘Bhawani (Book IV; page 4),who deposes 
to the “sama effect and adds that Munna 


" Hved for some 16 years after this. intrigue 


of whieh he disapproved. 


~ knew Musammat Mithang and deposes to 


1 


her having had an intrigue with the Wazir 


is not a &uffieient' 


d intrigue. between: Musammat Mithana and: 
7 £ Wazir Uttam Singh while 
A .Munna) wás still alive and against his’ 


. in spite of her husband Munna’s protests, 


` (4) “Mangal (Book IV, page 8), whose 
evidense is as to his having heard of the 


' intrigue st 8" time when Munna was alive 


C 


e 


- *»'Thege ` witnesses 
‘ beeause, they'are of low position in life, - 


and that Munna lived for about 25 years 
‘after that. 


also speaks ofthe ‘intrigue. and: states that - 
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of the faet that they are of the 
same status as: was Musammat* Mithana and 


'" that the fact of a woman in'"their- position 


we 


r . (8) Musammat Eda (Book IV, page 6), who . 


eontraeting a liaison with a Warir- would-be 
a matter of whieh they would most sertainly 
have had knowledge. The main-point in their 
evidence is that at the time when: Wazir 
Uttam Singh took Musemmat: Mithana into 
his house her husband was alive, and this 
is a matter that has apparently-been over- 
looked. Their evidenae on thia point sounds 
genuine and there is no real reason- for' dia: 
believing it. 

_Shiv Charan (Book IV, page 15) and Jafar 
Hussain (Book J,-page 600) depose to the 
intrigue between- Musammat?Mithana and the 
Wazir while her husband was alive. "They 
have been diseredited -besause -they “both 
elaim to have: been the Wazir'a- predesassors 
in the affestions of the woman, 'lt-may- be 
that they are advansing - false slaims in ‘this 
respect, but the evidenee of'-P. W.' No: 6 
Rama Din does-not-render this tmpcssible or 
improbable. 

Kali Das (Book I, page 564) knows nothing 
of the intrigue but deposes to Jawahira 
having died about 1895; having baen- deserted 
by Musammat Mithana some. 20 or 25 years 
before. ‘To the-same- effest isthe statement 
of Padam Singh (Book I; page 568). 

‘It is unnesessary to pursue -this matter 
further orto refer in: detail to ‘the - other 
witnesses on this point, whose -evidensa:~ we 
have been taken through by:both the: learned 
Counsel. There is ‘enough reliable evidense 
to show: that :Jawahira alias: Munna, -the 
husband of Musammai Mithana;- was -aliye 
when she sommensed sohabiting with Wazir 
Uttam Singh - and was still &live when the 
plaintiff was-born, The--connestion: between 
the plaintiff’s paren was thus, in its origin, 
adulterous. 

There is- not a-tittle of evidence. to -show 


' that Jawahira divorsed «Musammat ! Mithana 
. (5) Hiva Lal.(Book iV, page 10), who. 


Munna was alive to his knowledge seven’ or ' 


. eight years after it. 
(6) Bhondu (Book IV, page 12), a cousin 
of Musammat, Mithana, who gives’ 
evidence as to her having gone off to the 
Wazir while her husband was alive. 
‘ have been: .disbelieved 


ant. the’ Qourt below appears to have lost 


TE 


' gequiessense on bis part. 


t 


‘gimilar t- 


or turned her out of^his house, and the -mere 
fast that he toók no legal- proseedinge against 
his wife's-séduser eannot be: regarded :as 
It has-to-be borne 
in mind ‘that he wasa man of low- position 
while Wazir Uttam Singh was.a man :of 
wealth-and: inpense, "Mr. Moti -Sagar. oon- 
tended that even if Jawahira was alive when 
the-plaintiff'a-parente eommeneed tossohabit, 
a valid union ‘was-possible,- and-he-: raferred 


to Gouv Hindu Coder “page ei ia "Non 


»- -—— | 


~ a 
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end Buhler's Hindu Law, .pages 394—403. 
“The authorities, however, do not fully support 


„~ the. eontention, abd‘ the sonsent of ` the first 
„husband . appears’. to- be necessary. to the 


validity of the sesond marriage by a married . 
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Indar Singh had treated the plaintiff ‘as a 


Jegitimate son.after the demise of ‘Wazir 


Uttam Singh, this fast by itselfcould not 
render valid what was in. law. invalid, ^ The 


fact, however, remains that Mzan:Indar Singh 


"The Courts, howevar,” says Gour, 
deeline to.sussour, runaway wives, holding 
'* the sonsent’ of the first husband. essential to 
: the validity of a sesond ^ marriage... In 
 ,many;.eases"the. sonsent or aeqnieseenee .of 
*the"hnsband is sonsidered essential to the © 
"dissolution of the ‘first marriage, and till 
` its‘ diasolution ‘the woman is not free: to 


woman. 
|] , at s n 


not only got .all the land mutated. in. his 
name alone but as.early as. 1891 "definitely 
alleged that the plaintiff was illegitimate, 

" The next question to be determined is 
that relating tothe. judgment of the Raia of 
Mandi, dated 18th Oestobér 1909, It was 
sontended by Mr. Moti Sagar that- the 
matter. adjudisated -upon in that judgment 


ro-marry." 


In Virasangappa v, Rudrappa (11) it was 


‘ held’ that aesording to. oustom . obtaining 
among the Lingaits of South Canara, the 
remarriage of a wife deserted by her 
‘ husband.,was vülid. In’ the present osse, 
however, 
` Jawahira’ deserted ‘his wife;' the evidense 
slearly showing it was Musammat Mithana 
who forsook her husband. Nor san it 


be presumed that Jawahira ,asquieseed in: 


her desertion. It may be ‘that in the 
.Mandi' State the marriage tie is very loose, 
but in.the present ease, though Wazir Uttam 
Singh was a resident of that state, Musam 
mat Mithana and Jawahira belonged to the 
United Provinees and Musammat Mithana’s 
right to re-marry during Jawahir’s lifetime 
must be decided assording to. the laws and 
eustoms in forse in the United -Provinees. 
. In these. sireumstanecs it must be’ held that 
. the sonneetion between the plaintiff's parents 
was adulterous, not only in its origin, “but 
eontinued to be so up to the time ‘of 
` Jawahira’s death, when alone a valid marriage 
was possible. ‘We may, however, remark 
that, having heard these matters fully 
argued, we are of opinion that the said 
dosument in no way shows that Uttam 
“Singh regarded Musammat :Mithana as his 
wife or the plaintiff as bis legitimate son and 
:, that the, provision that all debts were to be 
defrayed “by defendant alone is strong - evi- 
denos to the sontrary. Moreover, as has been 
. said, above, marriage is evideneed, not eon. 
stituted, by habit and. repute ,and in a. ease 
."where cno::valid .marriage is: possible no 
, amount rf evidenee -as. to habit: and - repute 
‘ ean estab'sh it.’ Similarly, even if' Mian 


. (11) 8 M. 410; 9 Ind, Jur; 849; - 8 Ind, Dec, (N. s.) 
(^ 301, . 


it is' impossible to hold that — 


. best to get the matter 


.applieation dated 6th 
‘(Book IV, page 290), 


was the - matter of the legitimaey of- the 
plaintiff and, that under :seetion ^13, c Civil 
Proeedure Code, that , judgment , WAS”, 60n- 


elusive. 


On the other hand. Mr. Petman eontended 
that though Mian Indar Singh had definite. 
ly and unequivocally alleged that. the plaint- 


“i was, the issue of an adulterous, sonnestion, 


Thakar Singh had not ,8peaifien]ly denied 


‘this allegation and must be taken. to have 


admitted it and-proseeded.: to: irial..on the 
ground that notwithstanding this he: was 
entitled to susseed. l 
Now.a referensee to. the proeeedin 8 in 
the Mandi Court shows that ies non 
with an, applieation by the plaintiff, dated 


“15th Desember 1903 (Book IIT, page 1489), 


in whieh he alleged that he was the brother 
of Indar Singh and entitled to -half of the 
property left by Wazir Uttam Singh, , aud 
asked for a partition. For reasons, whieh 
if is unnecessary to go into here, Mian 
Indar Singh did not wish to. get the dispute 
settled in the Mandi Courts and did -his 

to. postponed, making 
applications to the Court as well as to the 
Superintendent, Mandi State, An examina. 
tion of these applications makes it elear 
that he steadily maintained that he was 
the ‘only legitimate .son of Wazir Uttam 
Singh and that Thakar Singh was the iseng 
cf an adulferous sonnestion, e. g.; see thé 


September 1904, 


In March 1£05 he asked to be furnished 
with a sopy of the .plaintiff's - application 
(Book II, page 135) and on the Sth: July 
19C5 he filed a written statement (Book. III, 
page 757), in whioh he alleged that:Thakar 
Singh was born of an adulterons eünnestion, 
The plaintiff filed a reply to thia (Book Axi, 


| page 773). in whieh, while: not définitely 


y 


‘married by karewa rites shared equally with ^ 
.& son by a properly wedded wife. 
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- referring to the allegation, he elaimed that 


a mistress and & wedded wife had one and 
the same status. 
^ The issues struek were 

1. Oan the plaintiff get a share under the 
Will exeeuted by the father of the parties ? 
: 9, What eustom prevails in the family of 
the parties? Can such a son get his share 
ori ‘not P 

37. What is the general enstom prevailing 


‘in ‘the. distriet? Oan eneh a son get’ a 


share P 
After which the plaintiff produeed evi- 
dense (some of whieh is printed at pages 


INDIAN CASES, 


129—132 of Book II), whish was dirested 


towards showing that aesording to eustom 
in the Mandi State a son by a woman 


‘the evidense had been eompleted, the Court 


te 


When : 


forwarded the ense to the Raja saying that ` 


. 1273). - 


Ya ae 


On the llth Jane 1908 the Raja passed 
an order (Book lil, page. 1268) framing three 
new issues, 2. 6., 

1. In what family have Indar Singh and 
Thakar Singh been married P 


. it did not wish to deeide it (Book III, page 


 exiàí in Mandi a son by a 
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that the plaintiff was illegitimate besause he 
was the issue of an adulterous eonneetion, 
was never eonsidered and . never adjudieated 
upon although it was raised by the defend- 
ants pleas. 

At the most the adjudieation seems to be 
that qua tbe property left by Wazir Uttam 


‘Singh in Mandi, the plaintiff as the son of 


Wazir Uttam Singh ean by eustom sueeeed 
to half, This appears to have been the only 
point aetually decided, and though the judg- 
ment may be souelusive on thie point, the 


‘sonelusiveness does not extend to the grounds 


on: which it proseeded, {Halsbury’s Laws 
of England, Volume VI, page 297, Ballantyne 
v. Mackinnon (12).) 

Further the judgment in question deeides 
only that aesording to the sustom found to 
"kept wife” 
inherits equally with a son by a wedded wife. 
In the present ease the plaintiff does not 
base his elaim on any eustom but under 


“Hindu Law. There haa been no adjudieation: 


2..How did the parties live in harmony 


. with eash other before the dispute arose P 
3. What is the purport of the Will ? 

and direeted that's eopy of them be sent 
to the parties for their replies, Finally the 
Raja passed orders on the 18th of Ostober 
1903 (Book IV, page 478). Without in so 
many words: holding that Thakar Singh was 
legitimate, he held that. he was entitled to 


. .suseeed to half of the property left by Wazir 
-` Uttam Singh, that the parties were Kanets 


by oaste and followed eustom, by whieh the 
son of a kept wife with whom a jhkansrara 
eeremony hag not béen performed has equal 


. rights with the son of a wedded wife. 


. After a careful eonsideration of these pro- 


< scedings and of the judgment in whieh they 


eulminated, Iam of opinion that the main 


question whieh was before the Court was" 
whether Thakar Singh sould by eustom ' 


sueseed to half-of the property left by Wazir‘ 


. Uttam Sitghvün spite of the faot that. no 


jhan,rara :sbremony bad been performed be. 


tween his parents, The question as to his" 


“ Jegitimasy was not involved and if involved, 


was merely ineidental. In‘ any event the: 


\--question whieh was raised in this Court, vis., 


as to the plaintifi’s right to sueseed ` to the 


property of his father under Hindu Law. 


As stated by Farwell, J., in Hay v, North- ` 
cote (13). “a marriage may be valid in one 
eountry and at the same time void in 
another,” Similarly a man may be entitled 
to suceeed to real property in one eountry 
and yet not be entitled to inherit land in 
another. ([Disey'a Confliet of Laws, page 486, 
and Btriwhissle v. Vardzll (14).] 

In the present ease the plaintiff bases his 
elaim to susaeed to Wazir Uttam Singh's 
estate in British India on Hindn Law and 
the judgment of the Mandi Court does not, 
to my mind, adjadieate on the question 
whether under Hindu Law the plaintiff was 
legitimate or entitled to suseeed to his 
fathe:’s property. It, therefore, does not 
seem nesəssary to diseuss the authorities 
sited by Mr, Petman, veis, Sivaraman Ohetis 
v. Iburam Saheb (15), Peruri Visvanatha v. 
Keymer (16), Keymer v, Viswanatham Reddi 


(12) (1898) 2 Q. B. 455; 65 L. J. Q. B. 616; 76 L. 
T. 95; 45 W. B. 70; S Asp. M. C. 173. 

(18) (1900) 2 Ch. 262, 69 L.J. Ch, 586; 82 L. T, 
656; 48 W. E, 615, 16 T. L. R. 418. 

(14) (1886) 2 CL & F. 571; West 600; 6 Bligh 
(N. 8.) 479; 9 Bligh (N. s.) 82: 7 OL & F, 896; 4 Jur. 
1078; 6 E. R, 1270; 61 R. R. 189, 

(15): 18 M. 327; 6 Ind, Dec. (x. &) 577. 
er? 27 Ind. Cas 836; 39 M. 95; us M. dL J 
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(17), Sreehures Bukshee v. Gopal Ohunder 
Samunt (18), Pirthi Singh v. Bhola (19), 
Indar v. Jiwa (20), Dina v. Karam Ohand (21), 
Rahi v. Govinda (22) and Narayan Bharthi 
v. Laving Bharthi (28), or to go into the 
question whether any of the Exceptions (a) 
to (f) to seation 13, Civil Prosedure Code, 
are applieable. ; 

In my opinion it must be held that Thakar 
Singh is not legitimate and that the judg- 
ment of the Mandi Court is not a eonelusive 
adjudication on the matter of his legitimacy. 
I would, therefore, seeept this appeal and 
dismies the plaintiff's suit with eosts through- 
ont. 

Leste Jowzs, J.—(April 9, 1921).— The 
Senior Subordinate Judge who deeided this 
ease was doubly handieapped. He had 
only just returned to judisial work after 
a long period of employment as a Muni- 
eipal Offieial, and he had to desi, with 
an enormous manuseript record whieh was 
. not his own. It ia not, therefore, 
surprising that his judgment shews son: 
siderable laek of proportion, and some of 


his remarks, though they might be ap-. 


propriate enough, if he had been dealing 
with another stratum of soeiety, are not 
appropriate here. I would refer only, as 
one instanee, to his view that the affestion 
displayed by the defendant towards the 
shildren of Musammat Mithana is  ineon-. 
sistent with their illegitimasy. There is 
nothing strange init. Irregular unions are 
sommon in the hills, see page 57 of the 
Kangra Gazetteer, 1904, and the offspring 
of such unions are far from being treated 
as sosial outeastes. They may not always 
sueeeed to property, but they are general- 
ly entitled to maintenanee, see sestion VII 
at pages 139 seqq. of the Customary Law, 
of the Kangra Distriet, where, even among 
Rajputs, an instanee is given of an illegiti. 
mate son living with his half. brothers, though 
not inheriting. 


(17) 88 Ind. Cas. 688; 40 M. 112; 15 A. L. J. 92; 
21 M. L. T. 78; 32 M. L. J. 35; 5 L. W. 842; 19 Bom. 
L. R, 206; 21 0. W. N. 358; 25 0. L, J. 283; 10 Bur. 
L. T, 175; 44 L A. 6 (P. O.). 

(18) 15 W. R. 600. 

(19) 29 P, R. 1858. 

(20) 49 P. R, 1890. 

(21) 52 P. R. 1899. 

(22) 1 B. 97; 1 Ind. Deo. (x. s.) 65. 

P n 2 B, 140; 2 Ind. Jur. $19; 41 Ind, Deo,- (x. s), 
t 
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There is, in my opinion, no room for. any 
doubt that Musammat Mithana was entieed 
away from her husband by Uttam Singh 
and that the husband survived the birth of 
the plaintiff by many years, There is 
nothing surprising in the faet that the 
husband did not take legal astion against 
Uttam Singh, having regard to the relative 
positions of the two men, and to the fact 
that this insident took plase many years ago 
at a time when sosial status was a more 
important faetor than it may be now. It 
was also natural enough for Uttam Singh 
not to give prominence to the adulterous 
origin of the sonnestion and to allow Musam- 
mat Mithana and the plaintiff the positions 
of a` 'sure? and ‘sartora  respestively, but 
the plaintiff did not even plead the divorse 
of his mother, and the continued existenee of 
her husband formed an insurmountable im- 


‘pediment to his legitimaey. 


This bar £c légitiniaey was set up but not 
disposed of in the sase tried in the Mandi 
State, and as I soneur entirely in the views 
of my learned brother, the appeal is 


‘allowed and the suit is dismissed with eosts 


throughout, 
; Appeal allowed, 


t+ 
Les 


ALLAHABAD HIGH OOURT, 
Seconp OVIL APPEAL No. 119) or 1918, 
February 21, 1921, 

Present :— Mr, Justies Gokul Prasad 
and Mr. Justiee Lindsay, 

Agha SULTAN KHAN-—DzrENDART 

— APPELLANT 
versus 
MOHABBAT KHAN AND OTHERS — 
PLAINTIFFS AND OTHERS— DERENDANTA— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), 0. XXI, 
r. 00, proceedings under, whether conclusive be. 
tween  parties—Ezecution of decree —Sale— Property 
notified as being subject to mortgage — Auctien-purchaser, 
right of, to contest validity of mortgage, 


A purchaser at an auction sale held im execution 
of a decree is entitled to dispute the validity of 
a. mortgage, on the property which was notified 
in the sale proclamation prepared under Order XXI 
rule 69 of the Civil Procedure Code, [p, 397, c dil 
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The result of proceedings under rule 66, Order XXI zs " KN 
.of the’ Oivil Procedure Code, which 'eulminate in nag ana e ue Ra D dae vin An 
x sale proclamation, is not conclusive between the, 248 ODstruate em in taking ° aabun 
- parties or binding on-the auotion-purchaser. [p. 897, possession of the house. The. first Court 
col. 1.] i " -decreed the plaintiffs’ claim uneonditionülly 
'Sesond appeal from a desision of the: as to the’ 10-anna share for whiéh they 
' Subordinate Judge of Cawnpore, dated the had got sdeeree.against M usammat. Hingan 


“27tl May of 1918, | ot as to "the remaining .six-anna share 
Dr. K; N, Katju, for the Appellant. whieh they Had purehased at auetion, ‘it 
` M Rott for bhe Beepoudente: attached. a. eondition to.the. effest that they 


I" | must redeem the mortgage for Rs.” 1,000, in 
JUDGMENT.— The prineipal question favour of the defendant-appellant -whieh 


raised in .this appeal is whether a purehaser had been. notified at the time of the sale 
at..austion, who has purshased sertain pro- at whish their  predesessor-in.title, Puran, 
-perty is entitled to dispute the validity. of purehased the. property. On appeal.by. the 
a mortgage whish was notified in the sale  plaiiitiffs the learced Subordinate -Judge 
proslamation prepared under Order X XI, rule modified. the. desree, of.the Court of: first 
“66 of the Code of Civil Prosedure (Act instances by 'desreeing ‘the plaintiffs’ snit 
"Vot 1908). It appears that one Musam-  unsonditionally. ^ The defendant-appellant, 
' mat Hingan Bibi was in possession of a who, had taken the mortgage from -Hingan 
sertain house. Asasáigns from one Noorjahan on the 2nd of :Mareh 1917 during the 
Begam, “the plaintiffs sued. Musammat Hingan .sontinuation of the exesution .proseédinga 
. for possession of the house and on the.25th as mentioned above, somes:here in sesond 
` -öf January /1917 they obtained adeeree for appeal. The first, contention raised: on his 
possession of a ten anna share out.of the' behalf is that having. regard to: the provi- 
'"18;annas'of the house. Costs. were also. sions. of Order XXI, rule 66 .of.the Code 
'"'deere&d to ‘them to' the extent of about of Civil ' Prosedure ‘(Ast V of 1908), the 
“Rs. “60. it appears that the plaintiffs took anstion-purshaser is.preeluded from shalleng- 
out exeoution of the desree for eosts and: ing the validity or sorrestness of the mort- 
in exeadtion thereof they applied for attash- gage in his favour. ‘It is contended 
ment and sale of the remaining six-anna that there: has now been a ehange in'the 
share of the house. Before, however, the order prosedure to '.be followed in  exesution 
for attashment eould.be sarried out, Musam- proseedings 'in this matter-and’ that the 
mat Hingan Bibi made a usufruotuary ease of Skib Kunwar Singh v. Sheo” Prasad 
mortgage of the whole horse far Rs, 1,000 Singh’ (1) is no longer good law. "The 
in favour of the defendant.appellant. .It present saseis governed by: Order XXI, rule 
might. be .mentioned here..that; Musammat 66, It sorresponds' to seetion 287 of .the 
Hingan ‘Bibi, had appealed' from the desree Code of Civil Prosedure of 1882, and’ the 
for: possession. giyen‘ by thefirst' Court and only ehange which:it is necessary, to sonsider 
during the pendensy of." the appeal the for the purpose of desiding the question 
exeóütion proesedings above referred to were raised in this appeal is that “the. words’ ; ba 
taken and‘ the mortgage mentioned above drawn up after notice’ to deoree.holder :and 
exesuted. “It appears that during the eourse: the judgment-debtor’ haya -been,added.” It 
of the exesution proséédings a sale proelama- is: sontended on the strength. of the áddition 
tion was prepared under. the provisions of ‘of these words that the -proseedings-under 
Order “KAE; rul6 66, Oivil ^ Prosedure Code, "Order KAT, rule'66, are of* the same. nature 
and--the’ mortgage" of'tLe nd of'Mareh as those sontemplated by Order XXI, rule 62, 
1917, ..whieli**-had been. effested after the „of the same.Ooda and. have,.the, same -result. 
“y ápplieation 2 forsexeaution..had been made, We: do. not, think. that:the ffesto .this 
«eas, -alsa;-mentioned nas: as .sharge-for-swhieh amendment 3 has:in..any way «altered the 
asthes property-wasliable. -The-property was result or the nature of the enquiry -under 
sold on the*28th of July 1917 sùd Puran  seetion 287 of the old‘ (ode. of.: Civil 
. , purehased, dt. .,On;the .d 8th. .of.,September -Prosedure. The words here „as they'«btand 
7: 4M Zs hes soldait, to sthe:.present>plaintiffs, .are not the same as id rule 62 -of the.sams 
The -present.suit- ham been broughtby them , < 
- ^ for-possession ofthe’ house 80 purehased; on ':^(1Y-28 A418; 3 Ay La d; 200} A. W.'N:'(1908).68. 


wh 
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Order, In rule62it is expressly laid -down 
that where the Court is satisfied that the 
property is subject to a mortgage or- sharge 
soewesscescesscsesceese:6HOD seriain sonsequeness 
follow: 
like ‘these from: whieh it might be inferred- 
thatthe Court has satisfied- itself that snah 
& mortgage or ebarge - exists.: It only 
amounts -to an enquiry whish apparently is 
not to be a very detailed one, and wedo not 
gee any reason to some to the sonelueion 
that ‘the result of the proseedings under rule 
66 ‘whieh sulminate -in the sale-proelamation 
‘is to -be eonelusive between the parties or 
binding upon the auetion-purshaser, During 
the course of the argument one of us puta 
question to the learned Oounsel for the 
appellant, whether in sase notiee had. been 
issued’ to the judgment.debtor and he: had 
taken no objeetion to the preparation of: the 
sale-proslamation, “he sould “in a suit on 
the mortgage dispute the validity -of the 
mortgage or-plead want of consideration. 
The learned Counsel had to consede that the 
judgment-debtor sould do. so. We-do not 
gea why, if the judgment-debtor. sonld do so, 
the: dustion-purshaser who, itis ocontended, - 
is! his representative sould not have done the 
seme thing if the suit had been brought to 
enfoóree the mortgage. If that right is 
eotiséded to ‘him in a suit brought on the 
basis cof ^ the mortgage, there seama to be- 
nothing: to warrant'u& in -holding that he 
eannot enforce the.same: when he’ is suing’. 
for possession of the property whieh~-he has 
purehased’ at auetion. In our opinion the 
rule. of law laid down in Shib Kunwar Singh 
v. heo Prasad :Singh'(1) and Jairaj Mal v. 
Radha Kishan (2) still holds good and there 
has-been no shange sô far as the Oode-of Civil 
Prosedure is soneerned. 

It having been held then that the auetion. 
purehaser .sould ehallenge the validity of- the 
mortgage in the suit, we find that the lower 
Appellate Court has rightly entered into the 
question of the binding nature or otherwisa 
of the ‘mortgage,’ On “this -question it has 
found in favour of the plaintiff, We, 
therefore; dismiss . the- appeal with eosts, 
ineluding in- ‘this: Court: fpes .on ‘the: higher 
segle, : 

Appeal. dismissed, 

ES 20 Ind, „Cag, 182; ab A, 2 67; 11 A. Lic J..361, i: 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Seconp Cryin Arrear No. 146-B or 1916. 
April 20, 1918. 
Present : —Mr. Prideaux, A. J. O. 
SHAHU — —APPSLLANT 
versus 


Shaikh MOHIDDIN —Ras8PONDENT., 

Hindu Law— Widows right of guardianship on. tes 
nee by de facto guardian, vali. 

duty of. 

A Hindu widow on re-marriage does. not lose 
her right of guardianship of her son where the 
re-marriage is~allowed by the custom of- the caste io 
which she belongs; [p. 398; col. 2.] 

An alienation of property belonging to 2 minor: by 
his de facto but not de jure- guardian is absolutely 
void and the minor need not'sue to have it set aside 
before obtaining possession. [p. 398, col. 2; p. 399, 
col, 1. ]. 

Jago: v. Oodal, 4 N. L, R. 20, followed. 

Mohanund Mondul v. Nafar Mondul, 26 C. 820; 3 0. 
W: N. 770; 13 Ind. Dec. (x. 8:):1125, ‘Humoomanpersaud 
Panday v. Babooee Munraj Koonweres, 6 M. I. A, 393 
ab p. 412; 18 W, R. 81n.; Sevestre 258m: 2 Suth. P. 0, J. 

29; 1 Sar. P, C. J. 652; 19 E. R, 147, dissented from. 


Appeal against a desree of the Additionel 
Distriet Judge, East Berar, i in Civil. Appéal ` 
No. 345 of 1915, arising out of Civil: uit 
No. 299 of 1914, desided by the Munsif, 
Pusad 


J UDGMENT,— The present appellant ME 
stating that field Survey: No; 11 of Ambwan, - 
Talug Pusad, belonged to his father, Sambhu, 
who died in 1898 when ‘the plaintiff Was a 
minor. The defendant WAS in possession of 
tlie field and refused to: give it up. The 
plaintiff, therefore, brought the present suit. 
The defendant contended that the plaintifi’s 
grandfather, Shahoo, and Sakharam ‘jointly 
owned this field. After the ‘death of 
Sakharam and Sambbu, Girji Bai, the widow 
of Sakharam, mortgaged the field in anit to the 
defendant for the benefit of the plaintiff 
and of her two ‘sons, Jalba and Majadu, 
onthe 18th November 1904, These three 
were then minors and: the dosument was 


exesuted by Girja'-as their guardian to 


pay off the previous mortgage-debt of one 
Lüfuddin and for maintenanee. On the 28th 
August 1906 Jalba and Girja Bai sold the 
field in suit.to-one Karimkhan for Ra. 400. 
Half of the consideration was used to dissharge 
the mortgage of the present defendant and 
the remainder for joint family expenses, On 


: thé 31st August 1918 the defendent purehased : 


the field from: -Karimkhan for Rs. 500, It 
wasíurthereontended that thè plaintiff was: 
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24 or 25 years of agea atthe time of the 


institution of the suit and, in any sase, be 
sould not slaim more than half the feld, The 
plaintiff replied that a partition had taken 
place between Sakharam and Smbhaji some 
30 years ago, when the field in suit fell to the 
share of the plaintiff's father. At his father's 
death his mother was alive and is still alive 
and Girja Bai was not his guardian and had 
no right to‘dispose of the field or to mortgage 
it. Hedenied the mortgage being for the 
benefit. .of the plaintiff or that the sale had 
in. any way. bsnefited him, The findings of 
the Trial Court may be summarised thus:— 

(1) That the plaintiff had completed his 18th 
year one or. two years before the institution of 
the anit. 

(2) That a partition had taken sine between 
Sakharam and Sambhaji and that the field 
in suit fell to the share of the plaintiff's 
father. 

.(3) That his mother was his guardian after 
the death of his -father and that Girja Bai 
was not; and 

(4) That the mortgage by Girja Bai is 
proved,—-but it was not executed for legal 
necessity, ` 

It was further held that Girja and her 
san Jalba had no right to sell the field whieh 
belonged solely to the plaintiff, The claim 
was deereed. . 


In. appeal the learned Additional Distriet ` 


Judge finds that in 1914, when the suit was 
filed, the plaintiff was “about 20 years of age 
and that for many years and sertainly in 
1904 the plaintiff lived with Girja, who was 
asting as his guardian and was de jure 
guardian, as the boy's mother had re married. 
The partition was held proved and also that 
the field same to the share of the plaintiff's 
father thereat. With regard to the question 
whether the dealings of Girja bound the 
plaintiff, the lower Appellate Court finds that 


Giria was the de jure quardian, that there was . 


both legal. nesessity and benefit to the minor 
in the dealings and that the plaintiff is bound 
thereby. 
dismissed with sosta. 

It is. here eontended that Girja did not 
aet for the plaintiff in the mortgage of 1900 
and that Girja had no right to exeente the 
mortgage and the sale-deed and, therefore, 
the plaintiff is not bound thereby. It is 
further eontended that there was no legal 


nesessity or benefit to the minor in these. 
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The plaintiff's suit was thereupon | 


-tio2i-- 


transaetions. t is admitted for the appellant 
that the mother's re-marriage deprived her of 
her right of guardianship, but there is no 
authority quoted to show that, the boy’s 
grand-aunt would sueseed the mother in the 
guardianship, It is sontended that her asta 
done asa guardian are absolutely void and, 
therefore, there was no nesessity for the 
plaintiff fo bring the suit within three years’ 
of his -majority, It is sontended that a 
mother loses her right of -guardianship by 
a seeond -marriage, though it has been held 
that there is nothing in the Hindu or Statu- 
tory Law to make it obligatory ou the Court 
to remove a mother, who was appointed 
guardian, from her offise merely on the ground 
of her subsequent re-marriage where: sueh 
re-marriage is resognised as valid, by the 
eustom of the easte to whieh she belonged; 
Ganga Prashad v, Bamasrey Shaku (1). It has 
been held in Jago v. Oodal (2) that a Hindu 
mother who. is her son's guardian does not, 
by the mere ast of re-marriage, forfeit her 
position as a guardian. Reliance is -plased 
for the respondent on  Mafaezal Hosain v. 
Basíd Shaikh (3), but as that ease relates to 
Muhammadan Law it does not seem to ma 
applieable. Another sase quoted -by the 
respondent is Abd Ali v. Imam Ali (4), 


but there again the parties were Muham- . 


madana, It was held in Mohgnund Mandul-v. 
Nafur Mondul (5), following Huncomans 
Pershad Panday v. Babooee Munraj Koonweree 
(6), that a de facio manager has, under the 
Hindu Law, the power to bind the estate, 
if he is. asting honestly, and ‘the transae- 
tion is an honest transaetion and one for 
the purpose of saving or benefiting the estate, 
The eases of this Court ou the point ara 
Jago v. Oodal (2) and Husen v, Rajaram (7), 
where it is laid down that an aliena- 
tion of the property of a minor by a person 
who is that minor’s guardian de facto but 


(1) 10 Ind. Cas. 69; 88 O. 862; 13 C. L. J. 588, 15 
O.W.N N. 579. 2 

(2) 4 N. L. R. 20, 

(3) 84 0. 36; 11 C. W. N. 71, 40. L. J. A85. 

(4) 82 Ind. Cas, 177; 88 A. 92; 14 A L. J, 18, 

©) 26 C. 820; 3 0. W. N. 770; 13 Ind, Dec. (N. 8.) 
11 


: (6) 6 M.I A. 393 ab p. 412; 18 W. B. SIn; Bóvestra 


258m E Suth. P.O. J. 29.1 Sar. P. C. J, 662,19 E, 
R. 147. 
(7) 26 Ind, Cas, 818; 10 N, L, E. 133. 
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not de jure is not merely voidable but 
absolutely void, and the minor need not 
sue to have it set aside before he aan 
obtain possession of the property. Article 
44 of the Sesond Sehedule of the Limitation 
Aet does not apply to sush a ease. The same 
view was taken in Asaram v. Ratansingh (8) 
and I am bound in the present ease to follow 


Husen v. Rajaram (7), Musammat Girja Bai 


waa elearly de facto guardian of the minor; 
she was not dejure guardian. His mother 
was alive and the mere fast of her re- 
marriage did not prevent her seontinuing 
to bethe plaintifi’s guardian. 
of. the ease 1 am bound to find that the 
gale by Musammat Girja and her son is void. 
That sale does not purport to be on the 
plaintiff's behalf. The plaintiff is, there- 
fore, entitled to reeover the field. 

Tt is unnesessary in this aspect of tho ease 
to go into the question of the plaintifi’s age 
when the suit was instituted, for he is not 
bound to have that deed of sale set aside. 

The result is that the appeal sueeeeds. .I 
set aside the deeree of the lower Appellate 
Court and restore that of the frst Oourt, 
This plaintiff will get his eosts in all three 
Qourts. 

Appeal allowed. 


. (8) 82 Ind, Cas, 242; 12 N. L, R, 12, 





ALLAHABAD HIGH COURT. 
Civin, Revision No. 4 or 1920. 
February 21, 1920. 
Present;—Mr. Juatiae Tudball. 

Firm SHEO BAKHSH RAI. GUNPAT RAI 
TRROUGR Lala SURAJ MAL-—PLAINTIEF 

—APPELLANT 
versus f 
Fu MANSUMA SRI RAM MAHADEO 
< muaovan SRI RAM —DEFENDANTS— 
RESPONDENTS. 


Limitation Act (IX of 1908), Sch. I, Art. 158-—Award 
—Objections —Limitation, omemencement of. 


The period of limitation forflling objections to an 
arbitration award, prescribed by Article 158 of 
Schedule I to the Limitation Act, should be reckoned 
from the date on whioh notice is given to the parties 


In this view 


of the filing of the -award, and -nob from -the date. 
on which the award was filed. 


Civil revision against an order of the 
Judge, Small Cause Court, Cawnpore, dated 
the 20th August 1919, 

Mr. Pearey Lal Banerji, for the Appellant. 

Mr, M. L. Agarwala, for the Respondents, 


JUDGMENT,—This is an  applieation 
in revision arising out ofa anit desided in 
the Small Cause Court at Cawnpore, In 
the sourse of that suit there was a submission 
to arbitration and the Oourt ordered the 
arbitrator to submit the award on the 29th of 
May 1919, As “a matter of actual faet the 
arbitrator filed the award in Court on the 27th 
of May 1919, and on the 29th of May 1919 an 
order was passed by the Court below inform. 
ing and ealling on the parties to file any 
objeation they migbt wish to within the time 
allowed by the law. The applieant before me 
filed his objestion on the 7th of June 1919 
that is, within ten days from the 29th of May 
1919, The Oourt below rejeoted his objestion 
as being time-barred, in view of the language 
of Artisle 158 of the Limitation Ast, whieh 
then direeted that the time from whieh the 
period of ten days beginsto ran is the time 
when the award is submitted to the Court. 
This was the language in eolumn 3 of Artiele 
158 of the Aat on the date when the lower . 
Court/s order was passed, that is, on the 20th 
of August 1919, "The learned Judge of the 
Court below has based his order upon ‘eettain 
rulings whieh he has quoted, and the applien- 
tion in revision to this Court is based upon 
eertain other rulings whieh are opposed to 
those on whieh the Court below has relied. 
As a matter of fast, at the time when the 
lower Oourt passed its order and passed a 
decree in the terms of the award; there was 
an Amending Ast upon the anvil whieh alter. . 
ed the language in eolumn 8. against Artiele 
158, I refer to the Amending Aet XVIII 
of 1919, whieh eame into forse with effeet from 
the 17th of September 1919, Under that 
Ast, the entry in eolumn 3 against Artiele 
158 was amended and now runs as follows: 
"When the award is filed in Court and 
notise of the filing has. been given to the 
parties.” It is elear that the Legislature took 
that view of the law whieh is in favour of the 
present applieant, although the reason given 
in the Bill for the alteration was to remove 
the diserepaney between the existing entry in 
Areiele 158 and sestion 10 of the Sesond 
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RAJPATI RAI v. SUE WARO KUER. 
Sehedulo;to the Civil: Prosedure: Code-of' 1908, | 


r A 


Section 10 of the Code ‘makes’ it sompul&org ^ 
for. the ` Courtto give notiee of the filingto . 
the parties. Of this sompulsory duty of'the ` 
Court Artiele 158 as it originally ' stood ` 


apparently took no: notiseand the time was 
made to ruo from-the daté when the award 
was.fled, and not: from the dáte when the'no- 

tise had bean-given. I think in these cireum- 

stances. ‘the desision of the Oourt. belo w must 
be. upset aud the, opposite view of the law 
must:be held to be good. I, therefore; allow 
the applieation, .set aside. the desree of the. 
Court below and return the rèsord to that. 
Court; with direstions to re-admit the suit to 
its original number and to proseed to hear 
and re.deside it after hearing and deeiding 
the objeetions filed:against the award. Oosts 
of this. applisation will be eosts in the 
sause.and.will abide the result. 

Application allowed, 


t 


UE 


PATNA HIGH COURT. . 
< Secon Oivit AppraL No. 685 or 1920, 

| ‘August 3, 1921. 
' Present:—Mr, Jwala Prasad, . Acting. Ohief | 

Justiee, and Mr. .Justiee Adami. 
RAJPATI RAI: AND  OTHERS— DHEFAN DANTE: . 
APPELLANTS 
a versus . 

Müsainmat SUKWARO: KUER—PLAINTIFE. 
AnD MAHABIR PRASAD AND-ANOTHER-— 


DxFERDANTA— RESPONDENTS. . 
Motigage-—Mortgagee, duty of, to get valid deed executed , 
—Péasession taken under wnregistered mortgage- deed— ` 
Redemption, whether can be restated: on: the ground: of 
non-registration— “Once a morigage:always a mortgage,” ! 
applicability: of. 


Uo 


Mesara. K; Sahat and. P, Dayal,::for : the: 


Respondents. . ; 
JUDGMENT, 

Jwala Prasan, Ace. O. J.—This appeal. 
arises out of a suit for redemption, The Courts * 
below have held that the defendants are: 
in. poasession of. the-‘land as -mortgagees- 
under three separate oral transactions: The: 
sonaideration for these. mortgages aggregate: 


“Ra. 240. Mr. Varma on behalf of. the: 


appellants sontends that the mortgage for. 
Rs.:240 must be by registered-deed and. as” 


"it was not by registered.deed the mort. 


-— 


gage was invalid.  Hoalso disputes the find- : 


: ing as to there being three separate mortgages: 
' and aa to their having been sonsolidated into : 


one. The reason for this latter sontention is. 
based upon an observation of the Trial Oonrt . 


' to the effeet that the three items of Rs. 70,. 


Re. 80 and Rs. 90; for which the plaintiffs 
mortgaged these lands, had to be paid to three . 
different persons, but the subsequent obser- 
vation by the Subordinate Judge shows that: 
the mortgages were eonsidered to be in 
favour of one and the same person, The: 
Survey Hesord.of Rights mentions the mort- 


. gages to be the same person aud so did the’ 
` teskhanas. In the plaint also the mortgage is ' 


) 


saidoto.be in favour of only one person, 
Upon the findings of the Court below eash 
of the three mortgages being for léss- than 
' Rs, 100, no registration was nesessary but 
even if there was any necessity for regis- 
tration, the mortgagee has no right to 
oppose redemption of the same. The mort- 


' gages took possession of the property under 


|| 


Jt:88 fora mortgagee to have a proper and valid,’ 
mortgage-deed executed in'his- favour. ' Therefore; ` 
where a'mortgageg takes possession of the mortgaged : 
prop erty under a deed. which requires registration ' 


bub is nob registered, the principle ' ‘once a mortgage , muet be dismissed with eosts, 


always & mortgage” | appliés' and he cannot ;be per- 


mitted to resistithe redemption: of the’ mortgage on. 


the ground that the mortgage deed is unregistered. '- 
_ Appeal from a desision .of the canes 
Judge, Shahabad: 


Messrs, -. Varma . and De: ni ne. for the. 


Appellants, 


. invalid deeds and it was for him to hava 
proper and valid deeds  exeeuted in his 
favour, The-. principle. -onee a mortgage 
| always & mortgage, must apply, and the mort- 
gages a&nnot be in any other position but 
that of mortgagee and sa&nnot be permitted 
to resist-the redemption by the .mortgagor. - 

‘The Trial Oourt further shows that if any 
hostile possession was asserted by the mort- 
gages, it waa inthe year 1909 in the eriminal 
oase and- the suit instituted in August 1917 
waa well within time, The appeal, therefore, 


: ADAMI, J,—1 agree... 


. Appeal dismissed, 


2 * a ro e 
Se E sa PREPS E BE ea PEST 


Vol. LXII) 
SANDMAN U, EMPEROR, 


ALLAHABAD HIGH OOURT. 
OURIMINAL APPRAL No. 1057 or 1920. 
February 21, 1921, 

Present :— Mr, Justice Stuart, 
SANUMAN AND OTHERS— ÁOCOUSED— 
APPELLANTS ' 

— persus 


EMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), ss. 235, 
239—Joint trial—Joinder of charges, principles governs 
ing—Offences in excess ef three, whether can be com- 
bined—-Same transaction, meaning of. 


In a joint trial of several persons, the propriety 
of combining charges is subject to certain general 
principles, in pursuance of which charges should be 
go combined as to avoid either the likelihood of 
bewildering the accused in their defence by 
having to meet many disconnected charges, or of 
endangering the prospect of a fair trial by the 
production of & mass of evidence directed to many 
different matters and tending by its mere accumula- 
tion to induce an undne suspicion against the 
accused. [p. 408, col, 2,] 

There is nothing in section 2865 or section 239 
of the Criminal Procedure Code to warrant the rule 
that in no circumstances can more than threo 
offences be combined even if more than three offences 
have been committed in the same transaction. [p. 
404, col. 2.) ROSE 

The question whether a partioular series of events 
do ordo nob form one transaction, depends for its 
decision upon whether the events -are so related to 
one another in point of purpose, or as cause and 
effect, or as principal and subsidiary acts, as to 
constitute one continuous action. A mere interval 
of time between the occurrence of one event and 
another would -not necessarily by itself import 
want of continuity, though the length of the 
interval may be an important element in determin- 
ing the question of connection between the two. [p. 
404, col. 2; p. 405, col, 1.] > 

Oerțain Excise Officers, having made a seizure of 
articles which were being used for the purpose of 
illicit distillation and apprehended certain persons 
as being in possession of those articles, were taking 
the articles and escorting the persons to the 
headquarters of the  Excise Department, when 
a large number of persons collected’ and the 
following events followed:—-.a) A cow-shed was 
set on fire; (b) the Excise Officers were beaten and 
otherwise maltreated; (c) the articles seized were 
recovered: (d) the prisoners were rescued: (e) 
some of the Excise Officers were wrongly confined: 
One event followed directly after another, and the 
period from the first event to the last was less than 
five hours, and there was a common purpose running 
through all: 

Held, that all these events formed one transac- 
tion within the meaning of section 236 of the 
Criminal Procedure Oode, [p. 406, col. 1.] 


, Oriminal appeal against an order of the 


Sessions Judge of Gorakhpur, d.tea  .he 
25th Ostober 1920, 4 ` 
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` Mr. Q. W. Dillon, for-the Ascu&ed. 
Mr. Lakt Mohan Banerji, Government 
Pleader, for the Crown." 
JUDGMENT,.—This is an appeal by 28 
persons against sonvietions and sentenses by 
the learbed Sessions Judge of Gorakhpur, The 
fasts are as follows: — 

- On the 4th of Marsh 1920 two Inspectors 
in the Exeise Department in Gorakhpur, 
Babu Baleshwar Prasad and Babu Marli 
Dhar, wert out on ekkas to search eertain 
houses in a village a few miles from Gorakh- 
pur; having received information that illisit 
liquor was being distilled. Four exsise peons 
followed them on foot; after an interval there 
same on foot anotber exsise peon and four 
sonstbles,- The party osollested at a village 
ealled. Gularia at‘about 2 $, x. Thense they 
went to the viliageKhutühan, where the searah 
was to be made. They reàshed Khutahan 
in-Khutabafi. they searshed the 
houses of Sarju Kewat, Bisheshar Kewat, 
Mahabir Kewat, Manohar. Kewat, Musammaé 
Sonkali Kewat snd, Jagarnath Kewat. As far 
as I have been able‘to-aseertain, Khutahanis a 
village in a forest trast or- ex-forest: trast in 
which the _ cultivatra:dre- almost . entirely 
Kewats. Kewat eultivators in cuah a village 
have a low standard of- intelligence, and are 
usually ignorant'and excitable people, The 
day on whioh thesearsh was made was shortly 
before the Holi festival, Kewats are a 
drinking saste and would ordinarily sonsider 
the Holi festival not properly performed if 
the festivities did not inelude drinking 
aleohol. The search resulted in the discovery 
of something under six bottles of illisit liquor 
and a few of the rough utansils that are used 
by villagers for the distillation of illieit 
liquor. It would seem obvious from the faof 
that very little liqaor was found and that the 
implements for distilling were most primitive, 
that the villagers were distilling illicit liquor 
not to sellit but to drink ib themselves, 
probably at the Holi. :All the artieles 
discovered were put in charge of Murli Dhar, 
Inapeotor, Jagarnath, Manohar and Musam mat 
Sonkali were apprehended, Baleshmar Prasad 
obtained a sart, The articles captured were 
plased ou the oart. The- party, sonsiating 
of two Inspeotors, five Ohaprasis and four 
constables, were on the point of-leaving Khu- 
tahan with their three prisoners and the 
sart between 6 PM. and 7 P.s, when @ 
fira broke out in the eattle-shed of Jagar- 
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the man who had been arrested. 
The villagers eollested. Marli Dhar and 
some of his party assisted the villagers in 
putting out the fire. The fire was not 
serious; it did not spread and was soon ex- 
tinguished. By this time over 200 villagers 
had sollested on the spot. The fire having 
. been extinguished, the party moved on with 
their prisoners and the sart. They - had 
not gone 50 yards when a woman, , who 
has not been identified, sallad out: “Is this 
village without a Zemindar that these 
persons rob the village and set fire to it?" 
Villagers then  eolleeted from all sides 
and attasked the Exeise Inspestors and 
their party. With the exseption of the 
Exeise Inspestors every one elsa ran away. 
The. prisoners were léft by themselves and 
subsequently made good their eseape. The 
two Iinspeetors were rather severely handled. 
Ascording to the medieal evidense they 
eash. received grievous hurt, bat their 
injuries were not of a dangerous nature. 
They were soundly thrashed. with. lathis 
and underwent s most unpleasant ex- 
perienee, but their. livés were never in any 
danger, and. on “tho whole; they were fortu- 
nate in getting off sd lightly as they did, 
considering the ‘fast that.they were amongst 
a erowd of ignorant and exeited villagers 
who were suffering from what appeared to 
them to be & real grievanse, though it was 
not: a grievanee whioh the law oan reeognise, 
It sems to me palpable that the villagers were 
intensely ilarmed at the arrest of Musammat 
Sonkali They were undoubtedly extremely 
annoyed: at the raid. They had not lost muah 
in the way of illieit liquor, only some six 
bottles, but. they were probably apprehensive 
that further searehes would be made in 
the village. It is extremely probable that 
there were more illicit stills than the stills 
whieh the Exeise Officers had dissovered. 
The main sauses for the violent action of 
the villagers were, however, almost sertainly 
the srrest of the woman and the arrest of 
the two men. The Exeise Offiears undoubtedly 
had the right to make a seareh and the 
right to arrest these persons, but whether 
they showed dissretion in their action is 
another question. In the sourse of the 
Attask Baleshwar Prasad says, he was 
robbed of a gold ring. After attasking 
the two Exeise Inspestors the villagers took 
Shem prisoners. Behari Singh, Zemindar 


INDIAN: CASES. 


[1921 


of the adjoining village of Phulwaria, came 
up and remonstrated with the erowd. By 
this time the five Exoise peons and the 
four sonstables had aome bask. Some of 
them had reseived some injuries in the 
fight. The erowd took thetwo Inspectors 
to the Zoemindar's chhaont in Khutahan, say- 
ing that they were dasoiis Neither the 
Zemindar nor any of his servants were 
there. Behari Singh  besought the crowd 
to let the Exeiae Offisers go, saying that he 
would stand security for their appearanes. 
The Inspestors were then released and went 
bask from the chhaont with the peons and 
eonstables to  Phulwaria and thenea to 
Gorakhpur, whish they reaehed at 2 a, M.> : 
The fight had taken plaee in bright moon- 
light. Thirty-five persons were sommitted for 
trisl on sharges under ssations 395 and 332, 
Indian Penal Code, The learned Sessions 
Judge on reseiving the sese proseeded to 
inoreage and amplify these sharges. ‘In the 
end ' he had framed nine sharges in al], as 
is shown by the eharge-sheets. From his 
judgment he had framed ten. The tenth 
eharge was under bestion 392 against Birbal 
for taking Inspestor Baleshwar  'Prasad's 
gold ring. I have been unable to find this: 
eharge. The learned Sessions Judge arrived 
ab no finding: upoü it: In the’ end he 
eonvieted twenty-eight persons who are the 
persons now appealing .before me. Leavy- 
ing out persons who were asquifted, I shall 
eonsider the sharges brought against the 
28 appellants. All were sharged under 
seation 395, Indian Penal Code. The mostim- 
pressive eharge.was. thus one of daeoity, The 
learned Counsel for the appellants does not 
question the ‘propriety of this eharge on 
the fasts, "The daeoity was, however, of the 
most teshnisal eharaeter, The sharge amounts 
to ‘this:—-The villagers wanted to get the 
illisit liquor and, the other artíoles eaptured 
bask, They formed, in forse to effest this 
purpose. The resovery of the artisles being 
a téahnisal theft and, violenes having been: 
üséd, a, teshnisal robbery arose committed | 
by more than five persons, hense there 
was A eharge of daacity, The eharge of 
daeoity in itself isa good eharge. I think 
ig nesessary, however, to emphasize the fast 
that the dasoity was absolutely teshnieal. 
I wish to safeguard thoseappellants whose 
eonvistions have bean upheld fram entries in 
the badmashi ragistar as ex-daeoits. They 
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are not ex.dasoits in the ordinary sense 
of the word. Atthe present moment there 
are a large number ofreal dacoities being 
committed in this Provinee, and it is most 
desirable that real daeoits should be distingu- 
ished from teehnieal daeoita in the minds 
of the Polise authorities. The next two 
sharges whieh were framed against all 
these persons were under seetions 333 and 
332, Indian Penal Code. Then followed a 
sharge under sestion 225 against all the 
aesused, with the exeeption of Jagarnath, 
Manohar and Musammai Sonkalia, of having 
reseued those three persons and a sharge 
under seetion 224 against those three persons 
for having eseaped from lawful eustody. 
There then followed a sharge under section 
342 against 18 of the asensed for having 
illegally sonfined the Exeise Inspeetors, and 
against the Zemindar under sestion 349/149 
for being responsible for the said illegal 
eonfinement. Against four of the ascensed 
there was a further sharge under  seotion 
486/193 of having set fire to the sow- shed 
with the intention of fabrisating false 
evidence against the Hxeise Inspestors and 
their party. I wish to do full justise to 
the trouble whieh the learned Sessions Judge 
has expended in trying the ease and the 
great eare with which he has treated every 
detail, but I do not sonsider that any useful 
purpose was served by this multiplieation of 
eharges, To all intents and purposes the 
cage against these aesused persons was a 
very simple one. They had attacked the 
Exeire party and beaten them severely. That 
was the main charge and the only important 
sharge. Everything else was immaterial, 
The learned Sessiors Judge resognized tbis 
fast when he direeted allthe sentenses to 
run soneurrently. When the sentenses are 
examined, it will be seen that with one 
exeeption syery person has been sonvisted 
under sestion 333 and that the heaviest 
gentenees have been passed under that sea. 
tion, Allthe other sentenees run soneur- 
rently, exeept in the ease of the person who 
was not sonvieted under that seetion. Apart 
from the provisions of the present Code of 
Criminal Prosedure on the subject of joinder 
of eharges and joint trial of persons, there 
are general prinsiples of universal applies- 
tion with regard to trials. These prinsiples 
were wel laid down by a Beneh of the 
Bombay High Court in Queen-Hmpress 
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v. Fakirappa (1), The head-note indieates 
them sufficiently, It is as follows:— 

"If, in any ease, either the acensed are 
likely to be bewildered in their defense by 
having to meet many dissonnested eharges, 
or the prospeet of a fair trialis likely to be 
endangered by the produetion of a mass of 
evidenes direeted to many different matters 
and tending by its mere aceumulation to 
induse an undue suspieion against the aeaus- 
ed, then the propriety of eombining the ebar- 
ges may well be questioned,” 

This desision was under the old (ode. 
The prinsiples, however, are equally good under 
any Code, I do not go so fer as to say that in 
the present ease the acsused were actually bs- 
wildered in their defence by having to meat 
many diseonnested eharges, or that a fair trial 
was not obtained, but 1 think that the learned 
Sessions Judge insurred a distinet danger 
of spoiling the prospests of a fair trial owing 
to his desire that every single aspeet of the 
ease should be brought out in. the sharge- 
sheet and I resommend him in future not 
to takea similar risk. Nothing sould be 
gained by the proesdure and a very great 
deal aculd have been lost by it. The learn- 
ed Counsel for the appellants has attaeked 
the trial as illegal, His ease is that 
neither under the provisions of seetion 234 
or 235 or 239 of the Code of Criminal 
Prosedure is the trial justified. In order to 
deside this plea, itis nesessaryfor me to 
reaapitulate the fasts, whieh form the basis 
of the eharges against the aesused persons. 
The allegations of the prosesution, as aeeopt- 
ed by the Committing Magistrate, were as 
follows:—It was stated that eertain Exeise 
Officers, having made a seizure of artieles 
whish itwas alleged were being used for 
the purpose of illisit distillation, and appre- 
hended certain persons as being in posses. 
sion of those artioles, were taking the arti- 
eles and esaorting these persons from the 
village where the artieles had been found 
to the head-quarters of the Exaise Depart- 
ment. It wasalleged that while they were 
so doing, a large number of adherents of the 
apprehended persons sollested and that 
the following events followed :— 

(1) A sow-shed was set on fire. The sug- 
gestion here was that the Exeise Offieerg 


(1) 18 B, 491; 8 Ind, Dec, (N, s) 838, 


~ 


404 


BANUMAN t. EMPEROR, 


might be charged with having committed 


misshief by fire. 


(2) The Exoise Officers were beaten severely 
and otherwise maltreated. 

(3) The articles seized were reaovered. 
í (4) The prisoners were resoued, 

(5) Some of the Exeise Officers 
wrongfully confined. 


were 


` These were the allegations of the prosesu- 
tion whieh were asstpted as being estab- 
lished prima facie on the order of the 
Committing Magistrate, and these alle- 
vations formed the basis of the sharges, 
It appears that the trial will be justified 
upon the charges as framed by the learned 
Sessions Judge, if the events whieh | have 


' glready enumerated formed one transastion. 


4a 


^ must be set aside, 
* gestion 233 is 


If these eventa do not form one transsstion, 
the írialis bad in law and the prosesdings 

The rule as eontained in 
that for every  distinet 
offense of which a person is &ooused there 


' shall be a separate eharge and every sueh 


' gharge shall be tried separately, 


‘transaction more 
‘gommitted by the same person, he may be 
'eharged with and tried af one trial for every 


Bat this 
rule is subjeat to the exesptions provided 
specifically in aeations 224, 235, 236 and 239. 
Section 234 has no applieation here. This 
is not a-sase of offenses of the same kind. If 
it had: applisation the trial would be olearly 
bad, besause morethan three offences’ have 
been sharged together. The question arises 


‘whether section 235 read with seotion %39 


justifies the astion taken. Seation 236 has 
no &pplieation, J£ in a series of aets so 
sonnested together as to form the same 
offenses than one ‘are 


such ‘offense under seetion 235 and when 
more persons than one are aceused of the 
same offences or of different’ offenses commit- 
ted in the same transastion, they may be 


‘gharged together under the provisions of 869. 
‘tion 239, 


"The learned Counsel for the appellants 
urges that in no siroumstanees san more 
than three offences be eombined even if more 
than three offenses have been committed in 
the same transaction. He has been unable 
to find any-desision in support of his argu. 
ment. There is one desision direstly against 
it, That desision is sontained in a reported 
judgment af a Benoh of the Oalenita High 
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‘Court,- Emperor v. Sri Narain Prasad (2). 
There four offenees were eombined in one 


trial. It should, however, be pointed out 
that the point taken by the learned Counsel 
for the appellants does not seem to have 
been aonsidered by that Bench, and in view 
of that siraumstanse I do not consider that 
the desision in question affords muah assist- 
anoe in deciding this matter, The main point 
against the learned Counsel's argument is 
that there is nothing in the words of 
section 235 or 239 to support the. limita- 
tion whioh he &dvanses, It is true that in 
the illustrations to the sections no more than 
three offenass are ever spesifieslly mentioned. 
In the Illustration to section 235 (d), however, 
the number of offences is not stated and sould 
be more than three. But in any eireumstanse 
I find that the plea (whieh is an ingenious 
plea) cannot be supported. ‘If it were ad- 
vanced, for example in a ease of gang murder 
in whish four people had been murdered, it 
would on the faee of it appear to be without 
weight. I find against it. This earries : me 
back to the main point. Do the events whish 
I have already deseribed form part of one 
transaction? There has been no attempt in 
the Code to define the meaning of the word 
transastion’ and it would be almost impos- 
sible to frame a satiafastory definition, In a 
sertain desision of the Bombay High Court 
some very valuable remarks were. made 
as to the rules which should guide a Court in 
deciding whether & particular series - of 
eventa door do not form one transaation. 
This desision is in Emperor v. Sherufaliz 
Allibhoy (3), At page 136, Ohandavarkar, J., 
sayB:— The real and substantial test, then, 
for determining whether several offenses are 
sonnested together so as to form the same 
transaetion, depends upon whether they are so 
related to one another in point of purpose .or 
as cause and effest, or as prinsipal and 
subsidiary acts, as to sonstitute one oon- 
tinuous action. A mere interval of .time. 
between the commission of one offence and 
another does not by itself nesesssarily import 
want of continuity, thoagh the length of the 
interval may. be an important element in 
determining the question of  sonneolion 
between tha two." 


(2). 11 C^ W. N. 715; 5 Or. L. T. 484. 
(3) 27 B, 135; 4: Bom, L. R. 980.; 
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I proseed to apply these principles to the 

facts as alleged by the proseaution. There 
san be no objestion with regard to the inter- 
val of time for here one event followed direst» 
ly after another, and the period from the 
first event to the last was less than five hours. 
There was a common purpose running 
through all the offences. The villagers were 
astuated by a desire to save their friends, 
intimidate and punish the Excise Offiaials, and 
to cover up their own tracks. Keeping thia 
eommon purpose in mind, it will be seen that 
each act followed the ast preseding it, as a 
consequence. To intimidate the Exsise 
Offieers a cow-shed was set on fire, This aot 
was likely to cause apprehensions of a false 
ebarge and if the apprehensions were 
sufficiently strong the Exsise Offisera might 
go away, leave the eart and leave the prison- 
ers, and sease to take further astion against 
the village, They did not do so. Then they 
were attacked. Finally they were taken into 
‘sustody. In orderto establish a transaeiion 
it is nesessary to have a shain. Hash event 
must be a link in the ehain. There must be 
no rupture in the sequense, There must be 
no hiatus. But here each event ia a link 
" bonneoted with the preesding event. There 
is only one bhain, there is no rupture and 
there is no hiatus, J, therefore, hold that all 
these events formed one transaction. ard 
that in these eireumstanees the trial is 
good, 

I now proceed to the evidense, The gener- 
al story told by the proseeution is established 
as true, with the exception of the ineident of 
the theft of the gold ring. In sueh aseufüo 
it would be very easy for a ring to drop off. L 
do not suggest that the Inspestor Baleshwar 
Prasad has added to his story or stated 
anything that he did not believe to be true 
bnt as the action of the villagers, though 
violent, was not in any way dishonest 
(exeeptin the most teehnieal sense of the 
word), I find it rather diffeult to believe 
that in the souffle one of them would have 
committed the theft ofa ring. Itis mneh 
more likely that the ring fell off and that the 
Eixoise Inspeetor honestly believed that the man 
with whom he was struggling at the time had 
taken it. However, with that exception the 
general fasts are established. The eow-shed 
was set on fire, the Exoise party were at'a:ked 
and the two Inspestors were taken into wrong: 
ful confinement, 
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Next itis to be considered ageinst whieh 
individual appellanta these offenaes have 
been brought home. Although the most 
elaborate arrangementa were made for the 
identifioation of individuals, I havea real and 
substantial doubt, to whish I must give effect, 
as to whether the Exoise Inspestors or any 
other of the witnesses eould really have 
identified all the people whom they professed 
to identify. Granted that if was a moonlight 
night and that the events were likely to 
remain in their memories, it seems very 
diffieult to believe that after such a souffia s 
witness should have been able to identify 
with eertainty as many persons as Inspeator 
Baleshwar Prasad states he identified. I 
have examined this question of identifieation, 
elosely and propose only to uphold aonvictions 
against persons who, in my opinion, have been 
identified unmistakably. From the fasta it 
would appear that prastisally all the villagers 
present took part in this riot. A large num. 
ber of villagers, however, must nesessarily 
not have been present, being away at. their 
fields or engaged elsewhere. It eannot be 
accepted as a reason for sonvisting any 
individual man that heisa residert of the 
village, and it ia necessary to fix down very 
elosely even after the identifieation what 
particular part eash person is proved to have 
taken in the riot. The persons who aetnally 
attasked the Inspeotors and beat them severely 
must expeot a resonably severe punishment, 
Persons on the other hand who stood on the 
outskirts and did little more than shout and 
wave a Latht or a stiek do not deserve a severe 
punishment. [I bave been taken through the 
evidenoe carefully by the learned Counsel for 
the appellants,and at the end I find that Guddi, 
Pabbar and Lashman took a leading part in 
the attack upon the two Xixeise Inspestors. 
Bhajan and Sarju took a less leading part in 
the attack upon the Inspestors. Sanuman, 
Kewal, Tulai and Kumar were present and 
partisipated. Kewal and Kumar are, however, 
mere lads and Sanuman and Tulai did very 
little. I find that the evidenee 13 not suffisient 
against the remainder. I, therefore, allow the 
appeals of Mohan, Jagan, Purai, Bhagwat, 
Jangli, Pheru, Ramkishen, Kodai, Mendhai, 
Bisheshar, Narain, Jagarnath, Padarath, 
Manohar, Sukhari, Sheombar and Snkhai. It. 
is not sorrest to say that all these persona 
were not identified as having been present. 
It would have been more aseurate had I stated 
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that some of them were not suffieiently 
identified as being present and that the 
others who were identified as being present (it 
is perfeetly elear that Jagarnath and Manohar 
were present for they were two of the 
men arrested) are not proved to have taken 
any real part in the affair. 

These appeals are allowed and the menin 
question will be at onee released. 

With regard to thé remainder, Sanuman 
has been eonvieted merely of a very teshnieal 
wrongful eonfinement. He has already been 
punished sufficiently by the period of im- 
priscument whieh he has undergone. I direct 
him to be released. 

Kewal is a mere boy. I reduse his sentence 
on all eharges to the sentense of imprisonment 
which he has already undergone under see- 
tions 395, 333 and 332 and allow his appeal 
under sestion 225, as I do not find that there 
was any ressue, the prisoners having walked 
away. He will be released. 

I reduse Bhajan’s sentenee under sestions 
395, 333 and 332 to one yesr and allow his 
appeal under seetion 225 for 1 do not find that 
there was any reseue. ` 

In the ease of Sarju I reduse his sentense 
under seotiona 395, 338 and 332to one year 
and allow his appeal under seotion 225, 

In the case of Tulai Ireduce his sentense 

urder sestions 395, +33 and 332 to the sen- 
tenoe of imprisonment whieh he has already 
undergone and allow his appeal under seetion 
225. 
- Jn the ease of Guddi I reduee his sentenee 
under seetions 395 and 333 to two years. I 
uphold his sonvistion and sentenee under ses- 
tions 332 and J42 of one year. This sentence 
will ron eoneurrently with the two years’ 
sentense, I allow his appeal under seotion 
225. 

In the ease of Kumar I reduse his sentence 
under sestions 395, 338, 332 and 342 to 
the period of imprisonment he has already 
undergone and allow his appeal under see- 
tion 225. . : 

In the sase of Birbal who did not take 
the ring and took a very trifling part in 
the riot, I reduce his: sentenees under 
gestions 395, 333, 332 and. 342 to the 
‘term of imprisonment he has already under- 
gone and allow his appeal under section 
i tho ease of Pabbar I uphold the sentenee 
of two years under sestion 995, reduse the 
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sentenes under seetion 333 to two years, 
uphold the sentense of one year under 
sestion 232 and allow his appeal under 


geotion 225. The sentenee of one year 
wil run  sonsurrently with the two 
others, 


In the ease of Lachman I uphold his 
sentence of two years under seetion 395, 
reduee his  sentenee under seotion 333 
to two years, uphold the sentenees of one 
year under sestions 332 and 342, direating 
them to run soneurrently with the sentence 
of two years and allow his appeal under 
seation 225, 

The net result will be as follows: — 

Sanumap,  Kewal, Talai, Kumar and 
Birbal will be at once released. a" 

Gudd?, Pabbar and Lashman will serve two 
years’ rigorous imprisonment in all each. 
Bhajan and Sarju will serve one year 
gash, à 

I have redueed the sentences eonside:ably. 
These are the reasons why 1 have done 80: —Í 
realise that the Exeise Offiaiala require 
proteetion, but it is not neeessary in order to. 
give them that protestion to pass drastie 
sentences against these villagere, The 
centenees whieh I have passed sre in my 
opinion sufficiently deterrent to afford a 
hope that there will be no repetition of 
auch ‘an ineident. At the same time I have 
to sonsider the point of view of these 
villagere, They are, as I take it, ehildish, 
ignorant, irresponsible people. They behaved 
with some brutality, but with a sertain 
amount of self-restraint sonsidering their 
temperaments. They behaved on the whole 
not like men but like hysterical shildren. I 
have endeavoured to protest Exaise Offisers 
from future attacks of sush hysterieal 
shildren, but I do not lose sight of the 
eharaeter and the temperament of the people 
who have to serve the sentenses. I have one 
word to add. Ihave left out the sase of 
Mahesh for the following reasons:—Mahesh 
was Senteneed to ten stripes. Those stripes 
have already been infieted. No appeal lay 
and the name was evidently ineluded in the 
petition of appeal by error, The Counsel for 
the appellants did not press his sppeal. 
Stristly speaking, I should leave the oase of 
Mahesh as itie, butas on the merits I do 
not find that he took any part in the riot it 
seems hard tbat this boy should have 
againet him a sovvietion for daeoity evon 
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although itis teshnisal dasoity, It is not 


worth the trouble of opening up separate 
prosdedings in revision bnt, with the consent 
and the approval of the learned Government 
Pleadér I direst now that that eonvistion and 
sentence be set aside, He has already 
been flogged, bnt it will be some satisfastion 
to him that he will not be regarded as an 
ex-daeoit. i 


Appeal partly allowed. 





OUDH JUDICIAL COMMISSIONER’S 
COURT. 
ORIMINAL Appuication No, 64 or 1991, 
.May 19, 1921, 
Present;— Mr. Daniels, J, O. 

GUR DIN-—AcGURED— ÁPPLICANT 
versus 
EMPEROR-—CosrrAINANT— RERPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 110, 
439—Security proceedings — Revision— Question of 


fact —High Court, duty of—Oriminal case— Evidence, 
weight of, . 


The duty of a High Courtin revision is not to 
weigh the evidence given on behalf of one side or 
the other but only to see whether the Court below 
has approached the consideration of the appeal in 
a fair way, having regard to the interest not only 
E prosecution but also of the accused. [p. 407, 
col. 2. 

Ordinarily where the evidence has been consider- 
ed by two Courts, the High Court will not interfere 
in revision on the facts, but it has power so to 
Ta in exceptional cases. [p. 407, col. 2; p. 408, 
col. 1. 

In cases under seotion 110 of the Code of Criminal 
Procedure, it is the weight of the evidence and not 
the number of the witnesses which the Court has 
and ought to consider. [p. 407, co.l 2.] 


Criminal applieation against an order 
of the Distriet Magistrate, Kheri, dated the 
10th Marsh 1921, eonfirming that of the 
Magistrate, First Olass, Kheri-Lakhimpur, 
dated the $th Marsh 1921, 

Mr. K. N. Ohak, for the Applieant. 

The Government Pleader, for the Crown, 

JUDGMENT,— This is an appli¢ation 


by Gur Din for revision of an order of the 


learned Distriet Magistrate of Kheri, uphold- 
ing an order of the Deputy Magistrate 
requiring the applieant. to give sesurity 
nnder sestion 110, Criminal Prosedure] Code, 
Cbr 
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The revision is based substantially on grounds 
of fast, The ease is that the evidenee did 
not prove that the asoused was a habitual 
thief or a burglar. Ordinarily where the 
evidense has been sonsidered by two Oonrts, 
this Court will not interfere in revision on 
the fasis, I entirely agree with the observa- 
tion of, Rishards, C. J, in Mtharban Singh 
v. Emperor (1) that the duty of the 
High Court in such eases is not to weigh the 
evidenee given on behalf of one wide or the 
other but only to see whether the Court 
below has aproaehed the consideration of the 
appeal in a fair way, having regard to the 
interest not only of the prosesution but also 
of the assused, In this ease, however, it 
appears fo me that suffieient faeta emerge 
even from theevidenes of the prosesution to have 
made the Courts below hesitate to eonviet 
the aseused and that the large amount of 
evidense whieh he ealled for his defenee 
was entitled to more eonsideration than the 
Courts below have given it, In saying this 
I do not want to Iend eountenanee to the 
suggestion, whieh is sometimes made in 
argument in eases of this kind, that the 
&ceused is entitled to an asquittal besause 
ihe defense witnesses were as numerous as 
or more numerous than the proseeution 
witnesses. Any sush ides is, of sourse, absurd. 
It is the weight of the evidenee and not the 
number of the witnesses whieh the Court has 
to sonsider. 

It appears from the prosesution evidense 
that the sasoused has oultivation, that he 
poegeases a oart, and that he earries ` on 
business as a maker of braes vessels to a 
substantial extent. Sueh a man is not very 
likely,on the faee of it to go about committing 
burglary. [tis said that the aesused bas 
only started business four or five montha. 
before this ease, but- one of the proseention 
witnesses admitted that sinse the preeeding 
August he had made payments to him to the 
amount of Rs. 1,400, Two of the prosesu- 
tion witnesses give the aesused a good 
sharaster, and of those who testify against 
him noless than four have reason for enmity 
against him on aseount of a dispute under 
gestion 107, in whieh they on the one hand and 
the aseused's brother on the other were both 


{0 31 Ind.fCas. 821; 18 4, L, J. 1046; 16 CF. I 1, 
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bound over. Notonly was the number of 
witnesses oalled for the defence large but 
some of them at least are highly respeetable 
witnesses, Two inpartieuJar are admitted to 
he so by the learned Distriet Magistrate. One 
of these Seth Fateh Chand is one of the prin- 
eipal tradesmen of Lakhimpur. The learned 
District Magistrate has put aside his 
Bvidese on the ground that a resident of 
Lakhimpur is not likely to know mueh about 
a man living at Oel, seven or.sighé miles away, 
and that the witness has a relation of the 
sasused in his service. The witness states, 
however, that he has known the aceused 
for over 25 years and that he has frequent 
dealings with the people of Oel. Under these 
circumstanees it is hardly possible that he 
could be unasquainted with the character of 
the assused, and the only reason on whish 
his evidense eculd be disaredited is tbat 
he has nome forward deliberately to give 
false evidence besause he has a relation 
of the aseused in his service. The faet that 
the sacused’s history sheet is kept has been 
mentioned as one of the sireumstanees 
appearing sgainst him, but it appears from 
the evidenee of the Sub-Inspeotor that his 
history sheet was only opened a short time 
before the present  proeeedings were 
eomniensed, I should eertainly not myself 
be prepared to uphold the sonvietion of the 
aeeused on the evidenee on the resord, and 
this &ppears to me one of those sxeeptional 
oases in whish this Court is justified’ in 
interfering on revision even on grounds of 
fast. I cet aside the order of the Court below 
and diseharge the accused. The seeurity, if 
given, will he discharged, 


' Order-sek aside. 


vá. 


ALLAHABAD HIGH COURT. 
Criminal REFERExOE No. 295 or 1921, 
' June 13, 1921. 
Present :— Mr, Justise S'nart. 
RAM SAKH! RAM-—-AvPL:C ar 
cereus 


EM PEROR—Opposire Party. 
Public Gambling Act (III of 1867), s. M oney 
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found om persons of gamblers, whether liable to con. 
fiscation, 


Under section S of the Public Gambling Act; 
money found on the persons of gamblers is not 
liable to confiscation; that section merely justifies 
the seizing and forfeiting of money found in 2 
common gaming house at the time Hie house is 
raided. [ p. 409, col. 1.] 


Criminal referense by the Sessions Judge of 
Ghazipur, dated the 11th April 1921. 
Mr. S. N, Mukeriee, for the Applieant, 


JUDGMENT.— The facts are ae follows:— 
A raid was made on a gaming house and 
sortain men were arrested. The Police seized, 
amongst other things, the money that they 
found on the persons of the men arrested 
and also what is vaguely deseribed in the 
search ‘jist as “two anna and four auna 
bits whieh were found under the thigh of 
Ram Sekhi Ram” — these are'the words of the 
search list. The Magistrate, who tried the 
ease, does not appear to have determined 
whether the latter money was on the person 
of Ram Sakhi Ram or on:the ground. From 
the wording of the sgaroh list it is not 
alear whether Ram Sakhi Ram was or was 
not sitting on the heap of soins and trying 
to soneeal them, Farther the Police failed 
to note how muah money was in the heap. 
It is unfortunate that the learned Sessiona 
Judge, while endeavouring to pnt right what 
he sonsidered to be an error of the Magis- 
trate, has failed to examine the facts iu 
detail or in the light of the desision of 
Lindsay, J, in Tulla v. Emperor (1), He 
quotes the desision bnt does not appear 
to have grasped the meaning of if. . Lindsay, 
J., laid down that under seetion 8, Ast ILI 
of 1867, money fonnd on the persons of 
men arrested in & common gaming house 
gould not. he oonfissated, but money seized 
on the premises san be coníiseated. The 
point hardly requires judisial interpretation, 
for the worda of the sestion are very olaar, 
It says that ‘the Magistrate may crder all 
the instruments of gaming found thercin to 
be destroyed, and may also order all or 
any of the seeurities for money and all 
other artisles seized, not being instruments 
of gaming, to be sold and sonverted into 


‘money snd the proseeds thereof with all 


moneys seized therein to be forfeited.” 


(1) 54 Ind. Cas. 250; 17 A. L. J, 868; 41 A. 866; 1: 


i P. L. R, (A.) 161; 21 Cr. L J. 42, 
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Therein’ means in -the common gaming 
house. This gestion justifies the seizing 
and forfeiting of money fonnd on the table 
or on the floor or other plases in the 
house, but not on the persons of the men 
arrested therein. The reason for this dietina- 
. tion is tolerably obvious. A man found in 
a common gaming house is liable to 
have eeríain money sonfiseated, but -he is 
not liable to have everything found upon 
his person eonfiscated. A man might 
have eurreney notes for Rs. 10,000 in his 
pookets and he might be gambling with 
2 anna bits. The law does not .son- 
template sonfisoating Rs. 10,000 when the 
Hs. 10,000 is not being used for the pur- 
pose of gaming. This is what Lindsay, J, 
lays down in that dasision.. Other Judges 
have explained the law before. The point 
in this reference cannot be datided as it 
stands, for the order of sonfiatation direata 
that the sash seized shall be forfeited, whe- 
ther it was found on the persons of the 
aceused men or nob. I send the ease bask 
to the learned Sassions Judge. It is olear 
that none of the money found on the persons 
of the aeaused men san be forfeited, He 
will, however, ascertain and report whether 
the 2 anna and 4 anna bita stated tohave 
been under the thigh of Ram Sakhi Ram 
were on Ham Sakhi Ram's person or on 
the floor. From the extraordinarily vague 
deseription given in the searsh list ib is 
impossible for me to say whether he had 
been soneealing the money in his dhoft or 
. whether he was sitting on the money. [f 
the money was in his dhoft, it was on his 
. person and sannot be sonfissated, but if 
the money was on the floor and he was 
sitting on it, it oan be sonfiseated. .It 
would have saved a great deal of trouble 
if the learned Sessions Judge had gone 
into the fasts on these points himself. 
Farther there is not a word on the record 
to show how many 2 anna and 4 anna 
bits there were. The learned Sessions Judge 
will kindly reporton these matters and send 
the referense bask within a fortnight of the 
reseipt of this order, 

FINAL . JUDGMENT.—I find that 
Rs, 24.11.9 was seized in the gaming house. 
This amour! doss not inolude tho Gorakhpüri 


pice and the Kauris or the money found. on 


the persons of the gamblers. The sum of 
Rs, 24 11.9 has been rightly sonfiseated, The 
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Gorakhpuri pisa and tha Kuaris will alao be 
coufisaated. The money found on the persona 
of the gamblers will be returned to them. Let 
the resord be returned. 

Record returned, 





OUDH JUDICIAL COMMISSIONER'S 
COURT. 
URIMINAL APPLICATION No, 139 or 1920. 
Ostober 15, 1920. 
Present : — Mr, Daniels, A, J, C, 
NAWAB ALI KHAN-—ACOUSED—APPLIGANT 
téersua 


EMPEROR —COMPLAINANT — RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 195 
(6), scope of—Application to superior Ceurt, whether 
appeal, 


Seotion 195 (6) of the Criminal Procedure Code 
simply confers on a superior Court power to revoke 
or grant asanotion given or refused by a fub. 
ordinate Court. An application made to a superior 
Court under this provision is not, however, an 


appeal. 


Criminal application against an order 
of the Distrist Magistrate, Bara Banki, 
dated 2ist September 1920. 

Mr. Byder Husain, for the Applicant. 


JUDGMENT,—This is an applisation to 
this OConrt under sestion 195 (6), Gode 
of Criminal Prosedure, to set aside an 
order of sanction in respest of an offence 
under section 176, indian Penal Onde, 
granted by the Distriot Magistrate of Bara 
Banki. The applieation has been registered 
as an appeal in view of a resent ruling 
of this Court in Muhammad Yusuf Ak v, 
Muhammad Yakub Ali (1). I have already 
at another staga of the same ease in whieh 
the order above referred to was passed 
expressed my dissent from it. With the 
greatest respest to the learned Judge who 
passed the order, the view there taken 
appears to me eontrary not only to the 
ssttled prastiee of this Court but also to 
the plain language of the. Coda of Oriminal 
Prosedure. What sestion 195 (6) doaa is 
simply to eonfer ou the superior Conrt power to 
revoka or grant a sanction given or refused 
by the Sabordinata Court. [f these applisa- 


(1) 57 Ind. Cas 658, 28 QO. C, 22257 OL L. J. 471: 
21 Cr. L, J, 642. i 
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tions are to be treated saa appeals, they 
will be governed by Artieles 154 and 155 
of the Indian Limitation Ast, which have 
never been held to apply to them. The 
points actually desided in Muhammad 
Yusuf Ali v. Muhammad Yakub Ali (1) were 
that the superior Court is entitled 
to go into the fasts, as to whieh there 
has never been any doubt,and that sanetion 
should not be gran'ed withont notiee to 
the party against whom it is granted. The 
law haa, in my opinion, been sorrestly laid 
down in Ohoti v. Khacheru (2). 

After hearing Oounsel on the merits of 
the applieation it appears to me that there 
is no suffüieient reason for interferense. | The 
legal . plea urged .is .that no applisa- 
tion -was madeto the Deputy Magistrate 
and, therefore, that the Distriet Magistrate 
had. no jurisdistion to grant sanetion. Now. 
under . seetion 195: (1) (a) the. offiser entitled 
to. grant the sanetion was "the publio 
servant sonserned or some publie servant 
to whom he is subordinate," The eharge 
against the applisant was that he omitted 
to furnish information whieh he was legally 
bound to furnish under seation 45 of the 
Code of Criminal Proeedure: -Under the 
latter sestion information is to be furnished 
to “the nearest Magistrate or to theoffiser 
in sharga of the nearest Polise Station.” 
In either oase the offiser sonserned was 
subordinate to the Distrist Magistrate who 
was, therefore, sompetent to sanetion the 
prosecution. 

I aesordingly rejest the applisation. 


' Application rejected. 


(2) 58 Ind. Cas, 260; 18 A. L. J. 768; 2 U. P. L. R. 
(A.) 358; 21 Cr. L. J. 746; 42 A. 649. 





OALOUTTA HIGH COURT. 
CaiMINAL Revision No. 023 or 1920, 
August 9, 1920, 

Present :—Justiee Sir N. R Chatterjea, Kr, 
and Juatiee Sir Syed S3hamsul Huda, Kr. 
RASH BEHARI SAHA AND OTHERB—- 
PETITIONERS 

versus 
PHANI BHUSAN HALDAR 
AND OTBERS— ÜPPosi1TR PARTY, 
* Qriminal: Procedure Code (Act V of 1898), ss, 436, 
428, 439-——Application for revision—Practice, $ 
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It is not the practico of the High Oourt to 
entertain an application for revision, under section 
489, Criminal Procedure Code, against an order of 
8 Sub- Divisional Magistrate, unless the applicant 
has first moved the Sessions Judge under section 
435 to make a reference to the High Court under 
section 438 of the Code. 

Oriminal revision against an order of the 
Sub-Divisional Magistrate of Satkhira, dated 
May 6, 1920, 

FAOTS.—The petitioners slaimed a eer- 
tain pathwary in the village of Dhandia in 
the Distriet of Khulna as a publio pathway. 
The pathway had been diverted by the 
opposite party, olaiming it asa private passage 
passing through their own land. Thereupon 
the petitioners filed an applieation under seg- 
tion 183 of the Code of Oriminal Prosedure 
before the Sub-Divisional Offieer of Satkhira, 
The Sub- Divisional Officer ordered the sesond 
party to make a proper road over thediversion 
within 30 days and to maintain it regularly 
year after year, and further ordered that it 
would be open to anybody to take ont fresh 
proeoedings if it was not sompleted within 
the said period. Against this order of the 
Sub-Divisional Officer the petitioners moved 
the High Court and obtained the present 
Rule, 

. Babu Indu Bhusan Roy, for the Petitioners. 

Baba Khitish Ohandra Ohuckravariy, for 
the Opposite Party. 

JUDGMENT.—We think that the peti- 
tionere must first of all move the Seesions 
Judge under section 435 and sak him. 
to exersise his powers under sestion 438, 

It is not the praetios of this Court to 
entertain applications of this nature unless 
the party has first moved the Sessions Judge 
to make a referense to this Ocurt. 

The Rule is diseharged on the above 
ground, 

Rule discharge, 





ALLAHABAD HIGH COURT. 
OgiMmixaL Rererence No. 262 or 1921. 
Msy 12, 1921. 

Present : — Mr. Justise Walsh, 
KASHMIRI LAL-—A»PLICANT 
versus 


EMPEROR—Opposite Parry. 

U. P. Municipalities Act (II of 1916), -ss. 267 (b), 
318, 821 (1)—Order, direction or requirement of Board, 
whether cam be questioned—Fine, daily imposition 
of, for first offence, legality of —" Question" in s, 821 10), 
meaning of. . : 
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An order, or direction or requirement made by 


& Municipality, or a Committee of a notified aroa. 


cannot be guestioned on the merits, provided ibis 
a requirement, or a direction or an order made 
within the powers conferred upon the authority, 
but its legality can undoubtedly be questioned in 
any Uourtin which penal proceedings are brought 
for breach of the order, ifit can be shown that 
it is an order, requirement or direction which the 
Board could not make. [p. 412, col. 2.] 


‘The imposition of a daily fine upon a first con- 
viction is illegal; such fine can only be imposed 
where it is proved that the offender has persisted 
in the offence after the date of first conviction, [p, 
418, col. 1.] 


The word "question" in section 821 ( 1) of the. 


U. P. Municipalities Act means “called in question 
as regards its reasonableness or practicability” and 
does nob mean "challenging its legality.” [p. 512, 


col. 2.] 
Oriminal referense made by the Dis. 
triot. Magistrate of Meerut, dated the 17th 


Mareh 1921. 


` JUDGMENT, — This ease has been referred 
io the High Court by tbe Distrist Magistrate 
of Meerut. Ons Lala Kashmiri Lal, Agarwal 
Jaini, who has premises in the notified area 


of Baraut, was fined Rs. 15 by a Magistrate, 


of the First Class for failing to eomply with 
a notiee issued by the Committee of the 
notified area as the sanitary authority, 
requiring him to sonstrust a sess pool; and 
also Rs. 2 a day from a sertain date in 
respeot of future breaehes. The latter part 
of the order, as has often been pointed ont, is 
slearly illegal and mast be set aside, Fature 
breashes must bedealt with somewhat different- 
ly, as I will point out presently. 
who have to administer this rather trouble. 
some and important Aet would do well to 
study the provisions more slosely than they 
seem to do. However, this part of 
the ease raises no question of importanes, 

The main point on whieh the sase has been 
referred to this Oourt is a question of 
imporianse to the general publia and to 
sanitary authorities. -It is unfortunate that 
in a matter of this kind they have not 
thought it nesessary to be represented’ and 
I have to deal with it without any assistanee; 
but I have some to a elesr eonelusion as to 
the law upon the subjest. 


The premises of the owner, Kashmiri Lal, 
seem to adjoin a Jain temple whioh is visited 
by a large number of women from time to time, 
aud the Qommittee of the notified area, -no 
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doubt for gvod reasons, formed the opinion 
that the existing method of dealing with 
the rain water and dirty water from his pre- 
mises was ucsatisfactory and insanitary. That 
is a question entirely within their sompetense. 
In the month of June they passed a resolution 
requiring him under sestion 267 (b) of the 
Municipalities Ast of 1916 to aonstruet a 
ee88-pool in a eertain manner, namely, partly 
under his wall and partly on or into & 
kharanja. The objest of this requirement 
seoms to have been to eolleet the water in 
some form of storage, whish  wonld 
fasilitate its removal and prevent its distri. 
bution on the publis road in the neighbonr- 
hood of the temple, Notiees were isaued to 
the owner giving him, in aesordanae with the 
asheme provided by the Ast, 15 days to 
sonsiruet a eeoss.pool  Thenotiees were for 
some reason addressed to his peon, presum- 
ably beeause it was known that this was the 
most eertain way of reashing him. Nothing 
turns on this, as Kashmiri Lal has aeknow- 
ledged the reseipt of the notiess, The first 
noties was issued.on the 2nd of July, the 
second on the Ist of August, upon whieh 
Kashmiri Lal filed an objestion and asked 
the Committee to allow him to eaonstruat a 
drain. On the report of a member of the 
Committee this request: was refused and a 
fresh notise was issued to him on the 15th of 
Ostober, Various teshinsal questions have 
been raised about the servies and the form 
of the notiee. There is nothing in these. 
The form of the notiee was sorreot and 
adequate, referring to the sestion under whieh 
the requirement had been made by the Com- 
mittee and also to the number and date of 
the Committee’s resolution. Kashmiri Lal 
did not eomply with the notise and proseed. 
ings were taken against him under sestion 
807 (b), whieh makes a person liable to a fine 
for failing to eomply with a notiee given 
under the provisions of the Ast. There ig 
no question.that Kashmiri Lal has failed to 
somply with the notiee. The only real 
question is whether it was given under the 
provisions of the Act. It seems to me quite 
slear that it was. 

. Kashmiri Lal's explanation at the original 
hearing for not having somplied with the notiag 
was thathe had appealed to the Distriet Magis. 
trate. So far as Lean diseover from the Ast, 
without anyone present to argae the point, it 


? appears to me that there is no appeal under the 
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Ast against a notice issued by the sanitary 
authority under sestion 267, An appeal is 
givan to any person aggrieved by any order or 
direetion made by the Board of Committea 
of various kinds under a number of sections 
enumerated in sestion 318 of the Aot, but 
seation 207 is not amongst the seotions so 
enumerated. The reason for this probably 
'is that matters of sanitation and health in 
eonnestion with private drains are matters 
at the same time so urgent and also so 
entirely for the losal authority that it was 
thought better to constitute them the sole 
arbiters of sneh matters. 

The Magistrate who tried the sase went 
into the merits of the requiraments of the 
Sanitary authority, examined the plan and 
disenssed various alternatives and eritisised 
somewhat unfavourably the sonaglusion at 
whish the sanitary anthority had arrived, but 
he held that it was not for him to question the 
reasonableness of the notise and he fined 
Kashmiri Lal. I think, having regard to 
the general seheme of the Ast and the poliey. 
of the law in these matters, the Magistrate 
was olearly right, unless there is some 
statutory provision to the contrary. It wonld 
be obviously difficult and embarrassing and 

would anung a vast amount of disenssion if 
every order of this kind, not merely sanitary 
but other orders of a publie nature, made by 


a publie authority in the administration of 


the general seomfort and health of the som- 
munity were to be sanvassed and debated 
in a Magistrate'a Court in every small matter, 
before a Tribunal whieh is not necessarily 
qualified to form an opinion and aerfainly 
not so well qualified asa municipal body, 
which if it dogs its work properly ought to 
aot upon the advise of trained and experieno- 
ed employees. 


On the matter, however, eoming up befara. 


the Distriet Magistrate, the District Magis- 
trate took the view, basing himself partly 
upon & desision of this Court, that the 
Magistrate who has to deal with & question 


of breach is entitled to eonsider the reason: 


ableness. of. the order. This question is sọn- 
stantly causing diffiasulty if one may judge 
by the oases whieh some before thia Oonpt, 
and it is clear that the Distrist Magistrate 
has.allowed himaelf to be misled by failure 
to realise a diatinetion whioh, although it may 
seem somewhat subtle, is really quite elear 
and intelligible, 
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no order or direstion referred to in seation 
318 shall be questioned in any other manner’ 
orby any other authority than is provided 
therein. This, at first sight, would seem to 
suggest that ordere and direetions not 
mentioned in that seetion may ba questioned 
by other authorities. But ascording to my 


view sub sestion (1) of sestion 321 was 


rendered nesessary by the power of the appeal, 
whieh waa given and was enasted to make it 
clear that the reasonableness of the order 
sould only be questioned by the Appellate 
anthority provided in suoh eases by the Aot. 
| Question” to my mind  elearly means 
'ealled in question as regards its reason. 
ableness or prasticability." If sannot mean 
in the sontext in which it is used : " shalleng- 
ing its legality.’ The seheme of the Ast 
is slear that, exespt as provided in the oase 
of specified orders which may bs appealed 
to the Distriet Magistrate, no order or 
direstion or requirement made by a Mnniaei- 
pality, ora Committee of this kind, san be 
questioned on the merits, provided that it is a 
requirement ar an order or a direction made 
within the powers oonferred upon the 
authority, but ita legality ean undoubtedly 
be questioned in any Court in whieh penal 
proceedings are brought for breaeh of the 
order, if it san be shown that it is ‘an order, 
requirement or direstion whioh the Board 
sould not make, or to use an expression 
familiar in judisial proseedings, an order 
made outside ita jurisdistion, All that was 
laid downin the authority referred to by 
the Distriet Magistrate, BRam Dayal v. 
Emperor (1), ia contained i in one sentence in 
the judgment: “If the Board have no 
power whatever to issue the notiae it eannot 
be eonsidered to be a notise under that sestion 
and the provisions of sestion 152 do not 
apply." "The same reasoning would apply to 
a piece of paper issued from the office of the 
Board having all the appearance of an order, 
but whioh had not been authorised by any 
resolution, or sompstent authority of the 
Board, but was a mere skam and pretended 
order issued by some subordinate offsial 
without the authority of the Board, [ think 
these prineiples are elearly established by the 
resent authorities of thia Court. There is 
the oase of Hanipa Board, Etawah v.. Debi 


44 


(1) 8 Ind, Cas. 589; 7 A. L. J. 1076; 88 A. . 147; 11 
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-Prasad (2), where itis held that a notiee 
eallng upon a private person to alter his 
drain, not on sanitary grounds but on some 
grounds of danger to passers-by at night, was 
not a good notiee under sestion 267 and no 
offenee had been committed in ignoring it. 
Similarly it was held in the ease of Ram 
Partab Marwari v. Emperor (8) that a 
notice issued under the signature of the 
Seeretary, without the authority of the Board 
and not served upon the owner, was not a 
good notise and might be disobsyed. On the 
other side of the line is the sage of 
Mannu v. Emperor (4), where it was held that 
an order refusing to allow the applicant a 
lisense to store firewood in Oawnpore, whieh 
he had not appealed against but whieh had 
been made within the powers of the Muni- 
eipality, sould not be questioned in these pro- 
seedings. In the result upon the main and 
important question Í disagree with the Dis- 
triot Magistrate and agree with the Magis- 
trate who sonvisted Kashmiri Lal and I 
uphold the fine of Rs, 15. 

The fine of Rs. 2 per day for future 
breaches is elearly beyond the power of the 
Magistrate, The section provides that 
inthe ease of a .seontinuing breash a 
further fine up to Rs. 5 per day after the date 
of the first eonvietion may be imposed, where 
the offender is proved to have persisted in the 
offense, It is a sondition presedent to prove 
that the offender has persisted after the first 
eonvietion. That san only be done by a second 
and substantive proseeding after the date, 
when he has sontinued to sommit the breash. 
l would merely point out to this Municipality 
and Municipalities in general that although 
these prosesdings to impose fines are no doubt 
necessary in some oases and it may be 
even desirable sometimes fo pursue an 
objesting owner in further prooesedings for 
fines in respect of sontinuing breashes, the Ast 
really provides a far mors effisient alternative, 
In addition to prossedings against the owner 
and having fined him for original disobediense 
to the notise, the sanitary authority is also 
given the power to do the work itself or 
sanse the work to be done and to sharge the 


(2) 68 Ind. Cas: 146; 18 A, L. J. 572; 42 A. 486; 
21 Cr. L. J. 722, 

(8) 55 Ind. Cas, 302; 18 A, L. J. 229; 2 U. P. L, 
R. (AJ) 97; 21 Cr. L. J. 288. 

(4) 685 Ind. Cas. 163; 18 A. L, J. 187; 42 A. 294; 
21 Cr. L, J, 729. 
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expenses upon the owner. If it is a matte 
of health requiring notiee upon the owner of 
eriminal proseedings for breach, it onght to 
be a matter sufficiently urgent to sall upon 
the looal authority to remedy the evil in the 
interests of the health of the sommunity 
with as little delay as possible, The erestion 
inthis ease was elearly needed bat was 
an erestion, so far as time and money were 
eoncerned, of no diffionlty, The owner was 
That probably 
means that either he or the Munisipality 
sould have done it in two or three days. In 
such siroumstanees instead of wrangling in a 
Misgtrate’s Court and going up in revision 
and coming to the High Court, it is olearly in 
the publis interest that a Munioipality, if it 
has issued & reasonable notiee and has the 
eourage of its opinion, should do the work in 
the interests of the community (in this ease 
the visitors to the Jain temple) and sharge and 
recover from the owner the few rupees whioh 
it would eost, Presumably the matter is some- 
what small, but the important point ia that 
we are in the month of May 1921, when noth- 
ing has been done in a matter whieh the 
Munisipality thought ought to be done in June 


I aceept the Referance to the extent of 
quashing the fine for future breashes and the 
order of the Magistrate directing the appli. 
eant to do the work. A Court of law sannot 
compel a man to exeeute work and this part 
of the order must be quashed, As I have 
pointed out, the authorities should do it and 
charge the owner with the costs, The fine 
for the original breach must be upheld. 


Order modified, 


LAHORE HIGH COURT. 
COURIMINAL REvisroN No, 766 or 1921, 
July 26, 1921, 

Present: — Mr, Justise Martineau. 
JIWAN SINGH —Acousgzo—PErTITIONER 
vcrsus 

EMPHROR—Responpent, 

. Penal Code (Act XLV of 1860), s. 199-—Cximinal 
Procedure Code (Act V of 1898), s. 476— Making false 
declaration— Statement unconnected with judicial pro. 
ceeding —Order directing prosecution, legality of. 


A Magistrate has no jurisdiction to direct, 
under section 476 of the Criminal Procedure Qoda 
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the prosecution of a. person- for an offence under 
section 199 of the Penal Code in respect of a 
statement or declaration made by that person 
' which is entirely unconnected with the judicial 
proceeding before the Magistrate. . 

Petition under seetion 439, Criminal Pro: 
eedure Code, for revision of an order of 
the Distrieh Magistrate, Sialkot, dated the 
19th April 1921, 

Mr. Beni Pershad Khosla, for Lala Mas 
Ohand, R. S., for the Petitioner. 


JUDGMENT.—On the 14th Mareh last 
an applieation was made to the  Distriet 
Magistrate of Sialkot for the transfer of a 
eriminal sase, whieh was pending in the 
.Qourt of Raja Lal Hussain. The applies- 
tion was made on behalf of the .asoused 
in the ease through the present petitioner, 
Jiwan Singh, and was presented by Lala 
Amar Das, Vakil, The District Magistrate 
ealled Jiwan Singh, and resorded his state. 
ment, in whish Jiwan Singh said that he 
had paid Rs. 1,500 {o Raja Lal Hussain's 
father and had subsequenty  reoeived the 
money back, In respest of this statement 
the Distriet' Magistrate has ordered, the 
prosesution of Jiwan Singh for an offense 


under section 199, Indian Penal Code, the. 


order purporting to be’ made under section 


476 of the Criminal Prosedure Code. Jiwan, 


Singh hasapplied for revision of the order, 


The statement made by Jiwan Singh had. 


no sonnestion with the transfer application, 
whieh had been made on entirely different 
grounds and not on the ground that a 
bribe had been given to Raja Lal Hussain's 
father. Jiwan Singh had gone to the. 
Listriet’ Magistrate’s house one or two days 
before: and. had ‘there told him that he had 
given Rs, 1,500 to the father of Raja Lal 
Hussain, and it was in sonnestion with 
the eonyersation whieh then took plase that 
the Distriet Magistrate resorded Jiwan 
Singh’s statement on.the 14th Marah. It 
is, therefore, .elear that the offenes for 
whieh Jiwan Singh’s. prosesution has been 
ordered was not one sommitted before the 
Distriet Magistrate or brought under his 
notieas in the sourse of a judisial proseed- 
ing. The hearing of the transfer appliea- 
tioù ‘was no ‘doubt a‘ judicial proseeding, 
but the. statement: made by Jiwan Singh. 


was entirely Hneonnested with that appli. 


sation, The Distriet Magistrate waa eon. 
sequently not - eompetent to pass an order. 
t- 
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under sestion 476 of the Criminal Prose. 
dure Code in  respest of that statement, 
and J, therefore, accept this applioation and 
set aside the order for Jiwan Singh's pro- 
Begution for an offence under seation 199, 
Indian Penal Code. 

Application accepted. . 





ALLAHABAD HIGH COURT. 
ORIMINAL MISCELLANEOUS APPLICATION No, 131 
or 1921. 

May 17, 1821. 

Present — Mr, Justies Walsh. 
KHADIM ALI—Aoc008ED—ÀPPLICART 
versus 


EMPEROR—Opprosirs- Parry, 
Criminal Procedure Code (Act V of 1898), ss. 496, 
497—-Batl—Considerations relevant in deciding 
application for bail, 


In dealing with an application for bail, ib is 
relevant thatthe Court should consider what are 
the penal consequences of the act when proved, 
and whatis the nature of the offence ‘charged, and 
whether tho offence charged is or is not a- bailable - 
offence, [p. 415, col. J.] 


Criminal missellangots application for bail. 

Mr. S. N. Mukerjt, for the Applicant. 

The Government Advosate, for the Crown, 

JUDGMENT,—This is an unusual ease,. 
The applicant who applies for bail is sharg- 
ed under sestion 468 of the Indian Penal: 
Code, whieh of sourse is a very serious matter, , 
namely, eomniitting forgery for the purpose; 
of cheating. Assording to an imperfest 
affidavit whieh is before me, and whieh . 
Has been filed not strictly in aesordance 
with the rules of the Court bat whieh. 
has been mede by the brother of the appli-. 
eant and substantially sets out the fasts so: 
far as is neasssary for this application, the - 
applicant is accused of having put forward . 
a nomination paper for the election of him.. 
self as a Municipal Commissioner, containing : 
the alleged signatures of four persons who - 
did not in fast sign the paper or anthorise | 
their signatures, and whose signatures . 
must either have been known, to the appli- - 
sant to be forged or . have been written | 
by himself. It is alleged in the affidavit . 
thab the nomination paper was filed on 
the 15th April 1921 and that on the 18th 
April the asoused withdrew his .eandidature ` 
and was arrested .on the 21st of the same . 
month. Apparently there is a division of 
opinion in the Khilafat Committee or in the - 
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Muhammadan sommunity in which he has 
taken a prominent part, having been Pre. 
sident of the Khilafat Committee from which 
he has now retired. No doubt it is a very 
serious thing for any one, partisularly a pro- 
minent member of the sommunity, to attach 
signatures to a publie dosument without 
authority, pretending that they are real 
. signatures, when he knows that they are not. 
It isan immoral and dishonest ast and must 
eortainly be a breach of the Elestion Law. 
It is ealeulated: to sausa insonveniense and 
loss to the authorities sondusting the elee- 
tion, and annoyance to persons who vote for 
a sandidate who has no proper qualifieations, 
but I feel great diffieulty in seeing how 
anybody ean bring it under seoetion 468 of 
the Indian Penal Code or how anybody in 
these eirsumstanaes san go into the box and 
say he has been cheated by the sandidate, aud 
unless somebody oan swear that he has been 
eheated by & forged signature, there is no 
eheating. Whether there ara any other 
sections in the Code or gestions in the 
Election Law whioh are applieable it is 
not my business to deside, but it is slearly 
relevant on an. applieation for bail that 
the Court should  eonsider what Are 
the penal eonsequenaes of the aet; when prov- 
ed, and what is the nature of the offenas 
eharged. It is said that sestion 465 of the 
Indian Penal Code isa non-bailable offense 
and it is clearly relevant on an applieation 
for bail to consider whether the offence 
sharged is or is nota bailable offense. The 
view whieh I always take of applieationa for 
bail is substantially this, If the offenee is 
one, assuming it not yet to have been tried, 
in whloh the aseused is eharged’ with some 
grave aet of violence like murder or dasoity 
or organised riot, or if it a serious sharge of 
fraud.in some sommoersial transaetion, in 
whieh he has made or is alleged to have 
made large gains, so. that he is not 
an unlikely person to endeavour to sssaps 
punishment by abssonding, I do not grant 
bail A fortiori where the man has alceady 
been eonvisted and has only appealed. But 
where the eharge is one.of an argumentative 
natare not in the eategory of ordinary erimaes 
against sosiety, I think the man has the right 
fo ratain his freadom pending his trial, 
subjest to a reasonable guarantes whieh 
will iavolva loss upon himself and his 
suretigs if he does not present himself, the 
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question being whether one has reasonable 
ground for supposing that the person is sueh or 
the offense is sueh that he is likely to prefer 
the expense of exile involved in abssonding 
rather than face his trial and aseept any 
punishment whieh the law inflists upon him, 
It is pressed upon me very strongly by the 
Assistant Government Advoeate that three 
people, namely, the trying Magistrate andtwo 
successive Sessions Judges, havealready refused 
him bail. Of eourse if that werea ground in 
itself, there would be no reason for applying 
to the High Court in any ease. It would be 
a suffisient answer in any ease to say that 
bail had already been refused. The applicant 
is a prominent member of the Muslim som- 
munity in Jhansi. The offense wa a losal 
offense aud will bs tried losally. Hoe is said to 
be a shop-keeper and it isextremely unlikely, 
in my opinion, that he will absaond and run 
the risk of being sold up rather than suffer 
the penalty in sase of a  eonvietion, 

I admit him to bail in his own resognizanae 
of Hs.500 with two sureties of Rs. 250 eaeh, 
the sondition of sueh resognizanee being that 
he appear at the Court on the day fxed for 
trial, and thereafter from day to day during 
the trial until judgment by the Sessions Court, 
; Bail granted, 





. QUDH JUDICIAL COMMISSIONER'S 
OOURT. - 


URIMINAL Appiication No, 122 or 1920, 
Oetober 14, 1920, 
Preseni;—Mr. Daniels, A. J, C. 
* RIKH NATH AND aNnoTHax—Acouszp 
— ÁFPLIOANT - 
versus 


EMPEROR-—ÜOMPLAINANT— HESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 437 


:—Order of discharge— Further enquiry, order directing 


— Notice to accused, 


There is nothing in section 437 of the Code of 
Criminal Procedure which renders previous notice 
to the accused compuisory before an order ‘setting 
aside an order of discharge and directing further 
enquiry into the case can be passed under that seg- 
tion, but as a matter of judicial discretion it is adyig. 
able that such notice should be given. 

Oriminal applisation against an order of 
the Distriet Magistrate, Hardoi, dated 10h. 
lzth August 1920, setting aside an' order. 
of the Magistrate of the First Olass, Hardoi, 
dated 8th July 1920. 


‘Mr, HB, N, Das, for the Applieant. 
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JUDGMENT:.—This isan applieation for 
revision of an order passed under seation 
437, Oriminal Prosedure Code, diresting 
further inquiry into the ease of the aceused 
who had been dissharged. The revision is 
pressed on the ground that this order was 
passed in the absense of the assused and 
was, therefore, illegal, It appears that the 
learned Distriet Magistrate took up the case 
of his own motion and on a perusal of the 
resord passed orders without sending for 
.either party. No authority of this Court 
has been shown me, and I am eontent to 
follow the rule assepted by the Allahabad 
High Oourt and laid down in Abdul Latif 
Khan v. Emperor (1). It was there held that 
there is nothing in sestion 487 whish renders 
previous notiee to the aeeused compulsory 
before an order setting aside a diseharge oan 
be passed under sestion 437, but that, as & 
matter of judieial dimeretion, it is advisable 
that sush notiee should be given. With this 
view I agree. At the same time before 
passing orders in this sase it is necessary to 
see whether the learned Distrist Magis- 
trate’s order is open tc attaek on .the merits, 
If it is not, the only result of setting it aside 
would be to delay the proseedings, as it is 
probable that after sending for the aseumed, 
a similar order woüld again be passed and 
the proseedings have to be started afresh. 
It has not been-shown me that the order is 
in any way open to attaek on the faots, and, 
therefore, though I think that the learned 
Magistrate would have done well to issue 
notiee to the ‘asoused and should in future 
do so, I am not prepared to set aside the 
present order. 

I assordingly reject the applisation, 

Application rejected, 


' (D 44 Ind, Gos: 929; 40 A. 416; 16 A. Li, 2.298; 
19 On Li J ; 40 





PATNA HIGH COURT. A. 
ORIMINAL. Revision No, 532 or 19920, 
November 29, 1920. pas 
- Prasent:— Mr. Justiée J wala Prasad. 
MANGGA MAJHI—PETITIONER ` 
veraus 


EMPHROR— Opposite Pariy, 
' Criminal Procedure Code (Act-V of 1893), ss, 867, 
424—Appeal—Judgment, contents of, 


"Ihe judgment of an Appellato Court must contain - 
the point -or points for determination, the decision 
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thereon and the reasons for tho decision. A judg. 
ment which is deficient in these points is illegal and 
cannot be allowed to stand. 


Mr. Atul Krishna Hay, for the Peti- 
tioner, 

JUDGMENT.—The prinsipal sontention 
of Mr. Ray, on behalf of the petitioner, is that 
the judgment of the lower Appellate Court 
is not in aecordanse with law and.tbat the 
appeal before it was, therefore, not legally 
disposed of. f 

The seontention appears to me to be substan- 
tial, Sestion 424 of the Code of Criminal 
Prosedure requires that a judgment of the 
Appellate Conrt should sonform to tha rule 
sontained in Chapter XXVi cf the Code of 
Orimidgl Prosedpre, Sestion 367, Chapter 
XX VI, lays down that a judgment shall son: 
tain the point or points for determination, the 
deoision thereon and the reasons for the daoi- 
sion, : 

The judgment of the learned Offisiating 
Distrist Magistrate is defieient in all the 
aforesaid points. It does not set out the facts 
of the ease and‘ the point or points for 
determination; far less it gives any reason 
for dismissing the appeal, The learned: Dis- 
triot Magistrato simply says: 

“I agree with the lower Court that the 
opposite side is in Bali yang possession of 
the same,” 

It appears from the judgment of the trial 
Üourt as well as from the petition of appeal 
filed in the Court below that the ease for the 
prosesution was ehallenged by the asensed 
on various grounds. The same grounds 
were urged before me and presumsbly they 
must have been urged in the Court below. 
It was, therefore, insumbent upon the OCourt: 
below to deal with these grounds seriatim, 
The asensed' was entitled to an opinion of 
the Court.below on the evidence in the ease. 
This Court sannoft ordinarily -go into evi- 
dense, The sesused is, therefore, ‘seriously 
prejudiced by the manner in whish the ap- 
peal has been treated by the lower Appellate 
Oonrt. 

: Summary and akarana judgments like 
the one. in. question have been held. by this 
Court in a number of gases to be illegal. I, 
therefore, set aside the judgmént of the 
Oourt below and remand the appeal for re- 
hearing me à disposi i in'aecordanae with law. 


€ 


Oase remanded, 


<< i - * " => it. x 
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TUKABAI V, LALABAO, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT, 
 Secoxp Civiu Appear No. 437 or 1919, 
Ostober 2, 1920. 

Present: — Mr. Kotwal, A. J. O. 
Musammat TUK ABAI AND OTHERS— 
PLAINTIFFS — APPELLANTS 
versus 
LALASAO AND ANOTSERE—DEFENDANTS— 
RESPONDENTS, 

Limitation Act (IX of 1908), Sch. I, Art. 125— 
Suit to declare mortgage and decree thereon void— 
Limitation applicable —Commencement of limitation — 


Alienation, meaning of-—Morigage— Decree for sale, 
whether alienation. 


A suit for a declaration thata mortgage and a 
decree for sale obtained thereon are void as against 
the plaintiff must be brought within the period of 
limitation prescribed in Article 126 of Schedule I 
to the Limitation Act, and time commences to run 
from the date of the mortgage and not from the date 
of the decree, for while a mortgage isan aliena- 
tion within the meaning of that Article, a decree 
for sale is not. 


Appeal against a deeree of the District - 


Judge, Ohhindwara, dated the 15th August 
1919, in Civil Appeal No, 74 of 1919, 

Mr. 0. B, Parakh, for the Appellants. 

Mr, V. R. Pandit, R. B., for the Respondents. 

JUDGMENT.—Plaintiff No. 1 is the 
daughter of one Raghoba deseased. Plaint- 
ifs Nos. 2 and 3 are her sons. Defend. 
‘ants Nos, 3 and 4 are the widows of two 
sons of Reghoba, Defendants Nos. 1 and 2 
are mortgageee of a part of Raghoba’s pro: 
perty from defendants Nos. 3 and 4, and have 
obtained a final -desree for sale of the 
mortgaged property. The plaintiffs stats 
that Ragiioba had by an oral Will given the 
' property to defendants Nos. 3 and 4 for their 
maintenanee during their lifetime and 
thereefter to his heirs, plaintiff No. 1 and 
plaintiffs Nos. 2 and 3, in suesesaion. They, 
therefore, sue for a declaration in favour of ell 
the plaintiffs, or plaintiff No. l or pleintiffs 
Nos. 2 and 3, that the mortgage and the deoree 
are void as against them and that they are 
entitled to get the property free from 


the mortgage after the deaths of defendants 


Nos. 3 and 4, 

One of the defendants’ plona was that 
the suit was barred by time. The lower 
‘Oourts have applied Artisle 125, First 


Sshedule, Limitation Aot, and held that as 
the mortgage was exesuted on the 18th May 
1900, this suit brought on the 12th September 
1918 was time-barred, 
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Plaintiffs in this Court urge that the 
mortgage was not an alienation of land 
within the meaning of seotion 125. That a 
mortgage is such an alienation has heen 
hold in Jøggi v. Pritht Pal (i). This onse 
was like the present one of a simple 
mortgage. The mortgage held- to be an 
alienation in Kamini Kumar Mukherjt v. 
Bisseswar Ohakravartt (2) was a mortgage by 
sonditional sale. For the purposes cf 
Artiole 125 land mnst be taken to inelude 


.&n interest in land. The Legisleture cannot 
. haye intended to allow the suit referred to in 


Artiele 125 to be brought only in'respeet of 
out and out dispositions of property, such as 


` sales or gifts, and not mortgages. 


It is further urged that the dearee itself ia 
an alienation and limitation starts from the 
date of the deerse. I fail to see how a 
mere deeree for sale ean be sonsidered to be 
an alienation. It does not even appear 
that a sale has taken plaso under if, 
whish might possibly afford a basis for she 


‘eontention. 


It is next said that the inopiam in this 


' gase is unregistered and the plaintiffs only 


came to know of if in 1918 and limitation, 
therefore, begins from that date. itis not 
suggested that the plaintifs were kept from 
the knowledge of the alienation by fraud, 
Time must, therefore, sommenee from the 
date of the alienation, as pressribed in the 
third solumn of Artisle 125; vide Lukhmtchand 
v, Ganpat (3). 

Finally itis urged that in any ease the 
plaintiffs! suit for a deelaration in respest of 
the desres is within time under Article 120, 
The rulings cited above are authority for 
the view thatif the suit for a declaration 
referred to in Artiele 125 is barred, the 
Court cannot grant a deolaration in respect 
of the degree gush as is sought by the 
plaintiffs, 

The appeal is dismissed with eoats. 

Appeal dismissed, 

(1) A. W. N. (1894) 134. 


(2) 6 O. L. J. 20 (short notes). 
(3) 1 Ind. Cas, 908; 6 N. L. R. 28. 
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SAHAYRAM CHAKRAVARTY 0, KHAGENDRA NANDA, 


CALOUTTA HIGH COURT. 
APPBAL FROM ORIGINAL Decrer No. 173 
or 1919. 
January 18, 1921, 
Present :—Sir Asutosh Mookerjee, KT,, 
and Mr. Justies Buekland. 
SAHAYRAM CHAKRAVARTY AND 
. OTHERS — PLAINTIFFS— APPELLANTS 
UVOTHUS . 
KHAGENDRA NANDA AND OTHERS 


—DzxENDANT8— RESPONDENTS, ` 
Civil Procedure Code (Act V of 1908), s. 92— 
Religious Endowments Act (XX of 1863), s. 5, suit 
wnder—-Decree, whether debars suit under s, 92, Civil 
Procedure Code. 


A decree obtained in a suit brought under the 
provisions of section 6 of the Religious Endowments 
Act does not debar a guit under section 92 of the 
Civil Procedure Code, [p, 419, col. 1.] 


Appeal against a deoree of the Distrist 
Judge, Hooghly, dated the 27th May 1919, 


FAOTS appear from the judgment, 

Mr, B. Ohakraburiy (with him Mr. 
H. D. Bose, Babus Manmatha -Nath 
Mukerjee, Santimoy Ma;umdar and Promotha 
Nath Bandopadhya), for the Appellants.— 
The plaintiffs are the appellants. The 
appeal arises out of a suit under section 92 
of the Code of Civil Prosedure. The suit has 
been dismissed by the lower Court on the 
ground of its being barred by a desision in a 
suit whieh was pending when the present 
‘suit was brought. The lower Court has 
totally misconseived the nature of the present 
suit, The learned Judge is wrong in holding 
that the present suit has become ineompetent 
on the ground that the defendant sucseeded 
to the hereditary offiee of the mohant of thse 
temple and that the publie sannot ohallenge 
the legality of the appointment in the present 
suit under section 92, Civil Prosedure 
Code. The deeree passed in the other suit 
binds the manager and the other rival elaim- 


ants, but sertainly not the publie who could . 


yery well bring a suit for the administration of 
the trust under seetion 92. In the previous 
suit the members of the publie wanted to be 
made parties, but the present defendant op- 
posed the motion and now it would not be 
eompetent for the present defendant to say 
that the present plaintiffs are bound by the 
decree in the other suit and that the matter 
of the legality of the mohuniship is res judicata, 
The trust is a publie trust. The present suit 
is under section 92, Oivil Proeedure Code, 


and the whole of the relief slaimed in it ' 
should have been gone into by the Court 
below. The learned Judge is wrong in 
holding that although the desision in the 
other suit is nof res judicata, it is a desision of 
whieh the Courts sre bound to take judieial 
notice and the plaintiffs sannot turn their 
backs upon it. The question of breach of 
trust by the dund: should be looked into by 
the Courts, The Court was wrong in deciding 
the suit on a preliminary’ point which does 
not arise at all for sonsideration of the pre- 
sent saro. The deeree as to costs has not 
been eorreatly formed. 

Babu Bepin Behari Ghosh (with him Babu 
Monmohan Bose), for the Respondents.—The 
suit was instituted as npon a vasaney of the 
post of the mohuntof the temple. That vaeansy 
having been filled up, the suit has beeome 
infrustuous. Unless breaeh of trust is 


` pleaded, sestion $2, Civil Procedure Code, 


does not and sannot apply. The trust is 
governed by the Religions Hndowments Ast 
and the desision as to the legality of the 
appointment of the defendant as mohuni is 
res judicata. The plaintiffs have no right to 
shallenge the legality of the appointment 
by asuit under seoetion 92, Civil Prosedure 
Code, but are bound by it. 

Mr. Ohakraburiy replied in brief. 

JUDGMENT.—This is an appeal by the 
plaintiffs in a suit instituted by them under 
sestion 92 of the Oode cf Civil Prosedure, 
1908, with regard to what is known as the 
Guptapara temple. The Distrist Judge has 
dismissed the suit, on the ground that the 
trial of the question raised herein- is barred 
by the result of the desision in an earlier 
suit whish was pending at the date ofthe 
institution of the present suit, It appears 
that a manager was appointed in respest of 
this temple under sestion 5 of the Religious 
Endowments Aot, 1868, and that thereupon 
the first defendant, who slaims to be a mohunt 
or dundt of the temple, instituted a suit for 
the establishment of his title, In that suit, 
there were three defendants, namely, one 
Rajendra Nath Roy, who had been appointed 
as manager under seetion 5 and had been sub. 
sequently removed, Raghunath Banerjee, who 
was bis suoesessor in the offiae of manager, and 
Nil Gopal Chatterjee, who was added asa 
party on his own application inasmush as he 
asserted that he was a rival elaimant to the 
office of dundi, The members of the publie 
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made an attempt to intervene in the suit, 
but the attempt was unsuesessful| When 
the matter was brought up to this Court, Mr, 
Justice Fleteher, who delivered judgment, 
held that the members of the publis were 
not entitled to intervene and that their remedy 
would be by way ofa suit properly framed 
and instituted for the purpose. Thereupon 
the present suit was instituted on the 9th 
October 1917, with the sonsent in writing of 
the Advoesate-General, under sestion 92, 
Oivil Prosedure Oode of 1908. During the 
pendensy of the present suit the previous 
suit instituted by the first defendant under 
the provision of sestion 5 of Aet XX of 1868 
was deareed by the Subordinate Judge on 
the 19th February 1918, By that deorse it 
was deslared that the then plaintiff was the 
duly sonstituted mohunt of the temple and 
that he was entitled to the possession of the 
Math, Thakurs and the properties, moveable 
and immoveable, belonging thereto. That 
elearly is a deeeee whieh, though operative 
against the manager appointed under setion 
ð of Aot XX of 1563 as also against tha rival 
elaimant who -intervened of his own aseord, 
sould not possibly operate to defeat a suit by 
members of the publis instituted under seetion 
92, Oivil Prosedure Code. Seotion 92 eontem- 
plates the administration of a trust, express 
or sonstrustive, sreated for publie purposes 
of a sharitable or religions nature. Sush 
administration may inelude, amongst other 
reliefs, the removal of an existing trustees, 
the appointment of a new trustee or both, 
In the ease before us, there is apparently a 
eontroverey whether the endowment was of 
such a deseription, as to aftraet the operation 
of the provisions of Ast XX of 1863. If it 
were held that the endowment was not of 
sush a deseription, the appointment of a 
manager under sestion 5 would be without 
jurisdistion and the desision in a suit institnt- 
ed under that seotion against the manager 
sould not possibly bind tha mombers of 
the publics who desired to have the sharaster 
of the endowment investigated under sestion 
92 of the Code, We may further point out 
that it would be open to the Court, ina suit 
properly framed under sestion 92, to hold 
that the sontesting defendant waa the mohunt 
properly appointed and that there was no 
raason for his removal, On the other hand 
the Oourt might hold that he was not the 
properly sonstituted mokunt and that he was 
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not the proper person to be appointed for the 
benefit of the trust, Woe are of opinion that 
nothing that has happened in the previous 
suit, whish was desided by the Subordinate 
Judge on the 19th Febrnary 1918, debars the 
investigation of the question raised in the 
present suit. 

The result, therefore, is that this appeal 
is allowed, the deeree of the Distrist Judge 
set aside and the ease remitted to him to be 
tried on the merits. The appellants are 
entitled to their sosts of this appeal. Tha 
hearing fee is assessed at ten gold mohurs. 
The eosta of the proseedings in the Court 
balow will ba in the diseretion of the Court 
after the suit has been tried ont. Until fur- 
ther orders of the Distrist Judge, the defend- 
ant No, 1 will continue to ast as Ressiver, 
The appellant undertake not to exesute the 
deeree for sosis obtained by him, untiljthe 
disposal of the suit. 5j 

Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Oivi Revision No. 156-B or 1920. 
Desember 21, 1920, 

Present :—Mr, Batten, A.W. O. 
SHANKAR AND AMOTAER— PLAINTIFFS — 
APPLICANTS 
Versus 
SONOO AND orgers—~Deranpanrs—Nog- 
APPLICANTS, 


Civil Procedure Code (Act V of 1908), s. 115, 0. J, 
r, l—Joinder of plaintiffs—Revision, 


A plaintiff, who was suing in the character of 
the next reversioner, anticipating the defence that 
he had ceased to be a reversioner, joined with him, 
as co-plaintiff, the next nearest reversioner. The 
Trial Uourt directed the plaintiffs to elect which 
of them should proceed with the suit and amend 


' the plaint accordingly. In revision : 


Beld, (1) that the High Oourt had jurisdiction, 
to interfere under section 115 of the Civil Proce. 
dure Code; [p. 420, col. 2.] 

(2) thatas the second plaintiff was joined as a 
co-plaintiff because it was feared that the right of 
the first plaintiff to sue would be questioned, the 
suit was not bad for misjoinder of plaintiffs and 
that the plaintiffs could not be made to elect whick 
of T should proceed with the suit, [p, 420, cols. 1 
& 2. 
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Applisation for revision of an order of the 
Munsif, Malkapur, dated the 11th May 1920, 
in Civil Suit No. 47 of 1920. 

Mr, M..B. Niyogi, for the Applisants, 

Mr, M. R, Bobde, for the Non- Applicants. 


JUDGMENT.—The applieants give up 
„their prayer regarding the amendment of 
‘the plaint. The order sought to be revised 
is in these words: ‘I order} the plaint- 
iffs to eleet between themselves as to who 
should proceed with the suit and amend 
the plaint aosordingly.” In his reasons for 
this order I do not sonsider the learned 
Munsif has thoroughly grasped the case for 
the plaintiffs, whieh was not very artistioally 
stated. A eareful examination of all the 
pleadings shows that it is the ease of the 
plaintiffs that the first plaintiff, Shankar, is 
the rearesí reversioner, and that his mother, 
the sesond plaintiff, is the next nearest rever- 
sioner. The plaintiffs antieipate the defense 
that the first plaintiff besame a leper ata 
time whieh would prevent him being a 
reversioner, but the plaintiffa do not them- 
selves say that the first plaintiff's leprosy 
began at a time whieh would prevent his 
bringing A suit as a reversioner. In fact the 
later proceedings of the parties are alearly 
to the effest that the first plaintiff san susseed 
as reversioner, while defendants’ sase is that 
the firat plaintiff i I8 not, on assount of leprosy, 
a reversioner, , The plaintiff. do not really 
express a donbt of what their own ease is, bnt 
they express & fear that the defendants. may 
possibly suaseed in. establishing that first 
plaintiff is not & reversioner, and provide for 
that possible result by acding’ the sesond 
plaintiff as a eo plaintiff. The ease falls 
within the seope of Order I, rule 1, and in the 


gireumstances there was no need to eliminate: 


the sesond plaintiff from the record. under 
Order I, rule 2. The ease' i of exactly the 
same type as that of Pinapati Mrutyumiaya v, 
Pinapati Janakamma (1), The second pleint- 
iff is Joined as plaintiff besause it was feared 
that the right of tha ‘first plaintiff to ‘Bue 
would be questioned, whish fear has been 
justified. Nor ..san the .existensa of sesond 
plaintiff eause undue embarrassment or: delay. 
The question of leprosy has to be tried who. 
ever is the plaintiff, and. the .additional ques. 
blong involved. as regards the seaond plaintiff 
are not numerous or difficult. I, therefore, set 


(1) 26 M. 647 (F. BJ), 


aside the order oalling on the plaintiffs to 


‘eleot whieh of them is to remain aa plaintiff, 
‘They ean both remain as plaintiffs, on the 


understanding that the seeond plaintiff has 
no ease if the first plaintiff is found to hava 
one. I hold that I oan interfere in revision, 
as if is doubtful if the sesond plaintiff would 
have any remedy under sestion 105, Civil 
Prosedure Code, onse the order of elestion 
has been somplied with, Parties will bear 
their own sostas in this Court. 
Order set aside, 


MADRAS EE EE 
FULL BENC 
REF£RBED Caor No. 2 oF 1921, 
April 19, 1921. 

Present: — Sir John Wallis, Kr , Chief Justise, 
Justice Sir William Ayling, KT., and Mr, 
Justise Krishnan. 

DEPUTY COMMISSIONER AND 
SECRETARY ro Tag CHIEF OOM- 

. MISSIONER or INOOME TAX, 
MADRAS-—RzrEgRISG ÜÓFEIOER 

versus D. 
M.A. R. N. RAMANATHAN CHETTIAR 
AND ANOTHEK— ASSESSEES, 


_ JEwcess Profits Duty Act (X of 19197, ss. 15, 19—Duty, 


whether assessable within the year. 


It ig not necessary that the excess profits duty 
payable under the Excess Profits Duty Act should 
be assessed within the year for which the duty 
is imposed, [p. 423, col. ! | 

Section 19 of the Hxcess Profits Duty Act 
merely provides that the profits of any business 
shall not be chargeable both with super-tax and 
excess profits duty but with whichever is higher, 
and has no application to a case in which pro- 
fits are chargeable only with excess profits duty 
and not with super-tax. [p. 422, col. 2.] 

Oase stated under sestion 51 of the Indian 
Insome Tax Ast, read with seotion 15 of : the 
Exoess Profits Duty Ast, by the Deputy Com- 
missioner and Seeretary to the Chief Comis. 
sioner of Ineome tax, Madras, in his letter 
O. R. No. 50, dated the 3rd January 1921. 

FAOTS appear from the judgment. | 
“The Advoeate General, Mr. O. P. Rama: 
swami Aiyar, for the Referring Offiser.—The 
question involved in tliis referenee is how far 


1 


Vol, LATIN) 


INDIAN CASES. 


42] 


bDEPTY. COMMB, AND BEOIY, TO THE CHIEF QOOMMR, OF t, T, MADRAS U, RAMANATHAN OHETTIAE, 


it is legal to assess exeess profits duty. after: 
Maroh 31st. 

' The eontention of the other side is that 
no astion san-be taken after 3:st Maroh,- 
In the ease under referense, the fast is that. 
notise was given on the 29th Marsh itself. 
My Ist point is that the excess profits duty 
in the: Aet i8 not sonfined to business from. 
4 certain time tilla eertain time. There is 
nothing as t» the fast of operation. 

. Sestions 2 and 4 make it elear that the: 
Act is not -sonfined to any particular time, 
Then sestion 11 is important, Therein 
sestiona 20 to 24 of the Income Tax Aot are 
mentioned but not section 25. (Sestion 25 
was then read). One of the «rguments 
of the other side ia that seetion 25 is not 
applisable to Eixeesa Profits Daty Aot. My 
anawer is gestion 14 of the same Act(and then 
it was read). The only differense bstween the 
Ineome Tax Ast of 1912 and the previous Aot 
is that under the new Ast ihe surrent year’s 
insomeis made the basis of assessment, whereas 
under the old Ast it was of the previous 
year’s income. 

LAYLINGg, J.— What is the sestion that pro- 
vides for that? ] 

. Mr. O. P. Ramaswami Atyar.—Sestion 19 of 


the Aet, Then sestion 15 of the Exosss. Profits. 


Duty Act isrelevant. itspesifieall provides 
that Chapter IV and X of the Inaome Tax Aot 
shall apply to the Excess Profits Duty ‘Ast, 
One ofthe sestions of Chapter v is sestion: 
36 (5) (whieh was then read). 

W.LLiS, O. J.—That is the limitation for. 
tha collestion of- the duty.] 

Mr, O. F. Ramaswaumt Atyar.~This eorres- 
ponds fo-seation 30, elausa 3 of the Aet IL of 
1836, Then sestion 19 of the Exeess Profits 
Daty Ast also has some ralevanoy to the-point, 
One of the argamenta of the other side is that 
the Saper Tax Ast has biia limitation, so it. 
equally applies to the Ixsess Profits Daty Act 
also, Then under the rules made under the 
Ast itis provided that no prooseding shall 
be started after the 31st Mara. 

Then I go to the Sapar Tax Ast, Paga 45 
of the Insome-tax Manual. Tais is ansilliry 
to the Act of 4886. - Ten aeaiion 8, elauss (e), 
provides for ths applisation of Chapter V of the 
Insome Tax Ast. :eotioa 30, elause (5) of 
this Aot, falls within Jhapswer V. So pro- 
eoedings sean ba started evan aitac Jia& Maroh, 
Now I go to sestion 19 of the Exsaas Profits 
Duty Act.. The-argument before the Board 


was that sinos super tax or exsess prouts 
duty, whishever is larger, has to be oollested, 
the limitation that applies tothe Super Tax 
Ast must apply equally to the Ex3ess - Peofits 
Duty. Aet also. Inthe Íneome Tax Aat of 
1918 the relevant sestions are sestion 14 (2) 
sestion LY and sastion 25. Taking the exsoss 
profits duty itself, thera is no Imitation 
provided. 

Waits, C, J.— What is the basia of assass« 
ment? ] 

Mr.O. P. Hamasuami Atyar.—Saation € pro. 
vides for that. It is by finding oat standard pro. 
fits. There are certain rales made under therule- 
making powera under the Ast, Rula 24, elause 
(3),refers tothe gom mensameatof prosssdiaga. 
There is only one aasouutiug period undar ses- 
tion 2 under the Ezsess Profits Daty Act. 

[Wacus, O. J. —Sestion 4 saya: “Ohargad, 
levied and paid.” Thosa words ara vary 
important, Sestions 14 and 25 are not ins 
sorporatel into the Exsesw Profits Daty Aet. 

Rule 24, olause (3). is an additional 
limitation to the alrsaly existing limitation 
to seation 30, alause (5).) 

Mr. 0. F. Rumaswami Atyar.—The words 
"eharged, levied aud paid” are taken fram the 
Finases Act II of 1915, Chapter $3. 

Waris, C, J.—Thba English Ast does 
nob limit ths period within whieh it should 
be assessed, ' 

Mr. 0. P. Ramaswami Atyar,—No. It doss not. 

(Warcas, O. J — Seotions 38 to 45 ara the 
e»rrespoading sestions of the Eaglish Ast. | 

Mr. O. P, Ramaswant Atyar —Taera is no 
sush limitation under the Eaglish Ast. Having 
regard only to the alternatives sontemplated 
under section 19, ean it be arguel that a 
limitation that applies to thea Sapar Tax 
Ast applies t» the Eixsess Profits Daty 
Ast also? Sastion 4 is the determining 
factor. 

Mr. E. Thornton, for the Assesssea.—The 
Exeess Profiia Daty Ast, having been 
enasted only for one year, the insoma ia 
taken to bathe insoms ofthe year. If I 
am able. fo show that under the Super 
Tax Ast, there is limitation, it would he 
equally so uuder the Exsess Proiits Daty 


Act, for  sestion 19 of the latter Asat 
provides that  wnishaver is larger will 
hava to b» sollastad, Tan provisa in 


the old. Ast of 1836 that “there shall ba 
pid iu bas year’ would nssssiarily moan- 
that it shall ba assessed ia the yaar, 


à 
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(Warts, ©. J.—But there is no such 
"oae under, the Exsess Profits Duty 
Aat 

Mr, E. Thornton —Seetion 19 of the Ast, 
Every provision of the Super Tax Ast applies 
to the Exeess. Profits Duty Aet. 

Mr. A, Krishnaswami Atyar, who wanted 
88.8 spesial. soneession to argus and was 
allowed to do so, for the Ássessees,— 

The Ineomé Tax Ast, the Exeess Profits 
Duty Aet and the Super Tax Act are not 
self-eontained Aste. 

Eash is referred to in the other Aet, The 
assessment must be..within the year. Ses- 
tion 1 provides for that. Then the period 
i» extended pro tanto on aesount of review, 
ete. See sestion 19 of the Exeess Profita Duty 
Act. The sonstruotion is with referenee to 
‘insome,’ ete,  Orie is a substitution for the 
other, So the ineidents of the super-tax will 
apply to the exeess profits duty, 

[Wazur, O, J.—Will you answer why the 
period of one year given by the Insome Tax 
Ast and the Super Tax Aet is atruek out 
in the Exeess Profits Duty Asi?) 
Mr, A. Krishnaswami Atyar.—It was un- 
neseseary. So far as exeeptions to sestion 14 
(2) are soneerned, they are made applicable. 
Would the Legislature have left out the 
general sestion when the exceptions are made 
applisable ?P The Super Tax Ast of 1917 is 
again a piecemeal legislation, so my argument 

is that after 31st Mareh no assessment sould 
be made under the | Exeess Profits Duty 
Ast. 

JUDGMENT. — The question referred to 
us id whether tho Exsess Profits Duty Aet, 
1919, requires the duty to be assessed within 
the year from the. lst April 1919 to 3lst 
Mareh 1920 for which the duty is imposed. 
A eomparison of the Aet with the earlier 
Ineome Tax Aeta makes it quite elear that 
this was not the intention of the Legislature. 
It isexpressly provided in sestion 4 of the 
Indian Ineome Tax Aet, 1886, seetion 3 of 
ihe Super Tax Act, 1917, and seotion 14 of 
the Income Tax Ast, 1918, that the tax under 
each of these Acts shall be paid or eolleeted 
in the year for whieh it is imposed, 
and this nesessarily implies that the assess- 
ment must also be within the year. Oon- 
sequently under the Asta of 1886 and 1917, 
ineome whieh eseaped assessment within the 
year went free, but in section 25 of the Act 


of 1918 itlwas for the firet time proyided that 


tr 


in oases governed by that Aet, if might be 
assessed in the following year, and the Super 
Tax Act, 1917, has recently been amended to 
the same effest. On the other hand the Exeess 
Profits Duty Ast, 1919, whish we have to 
eonatrue, contains no provision that the tax is 
to be paid within the year but simply 
provides in sestion 4 that it is to be "eharged, 
levied and paid," and the Legislature, whilst 
making seetions 21 to 24 and 26 and 27 
as well as other sestions of the Indian 
Ineome Tax Ast, 1918, applieable in pro- 
eeedings under this Aot, has omitted seetion 
25 whish, as already mentioned, provides 
for the assessment in the following year 
of ineome whieh has essaped assessment 
in any year, The omissions of any 
provision that the tax should be  psid 
within the year and of any provision 
for the assessment of  insome  wbish. 
kad essaped assessment in the year itself 
are eonelusive indieations that it was the 
intention of the Legislature to depart from 
the scheme of the earlier Acts and not 
to require assessment and payment within 
the year. The reason, as pointed out by the 
learned Advoeste. General, no doubt, was that 
the assessment of the standard profits ander 
seetion 9 for the purposes of ealeulating the 
exeess profits duty was a ocomplieated 
matter and in many cases sould not be 
completed within the year. Consequently the 
Legislature sonsidered it a sufficient limita- 
tion to ineorporate,by referenee, the provisions 
in sestion 30 (5)of the Indian 1neome Tax Ast, 
1918, that no proeeedings for recovery of the 
tax should be taken after the expiration of 
one year from the last day of the year, in 
whieh any demand is made under the Aot. 

1$ has, however, been argued that as the 
insome with whieh weare dealing is not 
ehargeable with super-tax under the Aet 
of 1917 beenuse it was not assessed to 
super-tax within the year,it must also be 
held exemptfrom exeess profits duty under 
sestion 19 of the present Act. That sestion- 
merely provider, for the proteetion of the tax- 
payer, that the profits of any business shall not 
be shargeable both with. super tax- and 
exeess profits duty, but with whishever is 
the higher, and has no applieation to-4'‘ease- 
in whieh profits are shargeable only. with 
exeess profits duty and not with super-tax. 
It does not relieve profits from the liability 
to vate profits duty -imposed by} sestion 
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4, unless sueh profits are shargeable with 
soper-fax and the super-tax. exeseds tbe 
exeess profits duty. The answer must ba 
that if is not nesessary that the exeess 
profits duty should be assessed within the 
year. The assessees will pay oosts to Crown 
Ra. 250. 

M. C. P. 

Reference answered in the negative, 


ALLAHABAD HIGH COURT. 
Srconp Civit Appeat No. 1347 or 1918, 
February 24, 1921, 

Present :—Mr. Justiee Gokul Prasad and 

Mr, Justise Stuart. 
HANSRAJ— DrrgNDANT—ÁPPRLLANT 
. — "6788 
SHIAM SUNDER TEWARI AND 
OTHERS— PLAINTIFF AND OTHER DEFANDANTS 


n — RESPONDENTS, 
oo dinis hd Code (Act V of 1908), O. XLI, 
T. applicability of—Appellate Court 
admit additional evidence. nee re 


An Appellate Court is not justified in i 
additional evidence after a ee has been hee 
before it and a date fixed for judgment, without 
recording reasons for admitting such evidence; nor 
is it the business of that Court to supplement ihe 
evidence adduced by one party or the otherin the 
lower Court. 

Per Stuart, J.—The provisions of rule 2 
XLI of the Civil Procedure Code, have no aus 
tion to a case in which the Judge records no 
reasons for admitting additional evidence, 


Sesond appeal from a deeision of the 
Additional Judge, Gorakhpur. dat h 
30th of August 1918, a ee 

Mr. Hartbass Sahai, for the Appellant. 

Mr. Iswar Saran, for the Respondents. 


JUDGMENT. 

GoxuL Prasad, J.— The sole point argued 
before us at present in this appesl is 
whether the lower Oourt was or was not 
justi&ed in taking additional evidense after 
the ease had been argued before it and 
a date fixed for judgment. No reasons 
pre,resorded by the Judge for admitting 
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sush evidense exeept what he says in the 
judgment. It appears from a perusal of the 
record that the ease was argued on the 
93rd of August 1918 and the 30th of 
August was fixed for delivery of judgment. 
For some reason or other the learned Judge 
of the Court below examined the plaintiff 
on the 27th of August, for whieh we see 
no justifieation. It is not the business of 
the Appellate Court to supplement the 
evidenee adduced by one party or another 
in the Court below. There is admittedly 
no applieation on the reeord to show that 
any of the parties wanted to produee addi- 
tional evidenee. Under these sirsumstanees 
we think that the deposition of the plaintiff 
dated ths 27th of August 1918 should be 
deleted from the resord and the ease decided 
on the materials as they stand after this 
has been done. There seems to have been 
no proper trial of the appeal in this sense. 
We, therefore, set aside the order of the 
Court below and send bask the ease to 
that Court for being re-admitted on its 
original number and disposed of aesording to 
law, 

Costs here and hitherto will sbide the 
event. The eost in this Court will inelude 
fees on the higher seale, 


SrEAEkT, J.— While eonsurring in the order 
of my learned senior colleague, I wish to 
note that the provisions of Order XLI, rule 
27, might have been invoked in support of 
the aation of the learned Additional Judge 
of the lower Appellate Uourt, had be resorded 
his reasons for admission of the additional 
evidenee, but as he did not do so, the provi- 
sions of that rule had no application. 


Appeal decreed, 


494, 
HAYAT MAJID Y, HAZARI LAL. 


PATNA HIGH COURT. 
APPUALS FROM APPELLATS Deorexs Nos. 860 
anD 891 or 1919.. 
July 30, 1921, 
Present: — Mr. J nation Das and Mr.; 
Justise Adami, 
S. A. No. 860 or-1919 
Shetzk HAY AT MAJID— APPZLLANT 
versus - 
HAZARI LAL-—— RESPONDENT, 
S. A, No. 891 or 1919. 
BUDHAN GARAIN AND OTHERS— 
APPELLARTS 
versus 


HAZARI LAL-~—Responpsent.§ 
Bengal Tenancy Act (VIII of 1885), Sch. IIT, Art, 2 
(hj—1Landlord and tenant—Assignment cf arrears of 


rent— Suit by assignee to recover arrears—Limitation’ 


-Limitation Act (IX of 1908), Sch. I, Art, 110. 


. Although an assignment of arrears of rent does not 
take away from that rent its character as such, yeta 


suit by the assignee to recover such arrears does not ' 


fall ‘under Article 2 .b) of Schedule 1II of the; 


Bengal Tenancy Act-but ‘under Article 110: of the. 


Limitation Act, 


Appeal ` icr & decision of the: Distriet- 


Judge, Patna. 

Messrs. Kulwaut Sahat and B, O. Sinha, 
for the Appellant. 

Mr. Jaiswal, for the Respondent, 


JUDGMENT. 


Apanl, J.— These two appeals arise out 
of two suits, in one of whioh the rent for 
1322 to 1325 at the rate of Ra. 22.2.15 
dams was elaimed and in the other the 
rent was claimed at this rate also for 
1325. The sunits were deereed by both the 
Courts. 

The ehief point urged by Mr. Kulwant 
Sahai. in- Appeal No, 860 is, that the elaim 
for the rent of 1322 is barred. The plaintiff 
obtained an assignment of the arrears of 
rent from the landlord on the 24th Novem- 
ber 1917. On the 17th December 1916 he 
had taken 8 /hicca of the village. The 
argument is that the aseignment of the 
arrears of rent does not sonfer upon the 
assignee ihe right to eolleet arrears of rent 
within the limitation laid down in the Bengal 
Tenaney Act. It is argued that the debt 
ja & money debt and that the time limit 
laid down in Artiele 110 of the Limitation 
Aot applies. ‘This sontention must sueceed, 
lt has been decided in Calentta in the 
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ease of Ahmedullah Bhuiya wv. Kaminuddin 
Patwari (1) that though an assignment of 
arrears of rent does not take away from 
that rent its eharaeter assueb, yet following, 
the previous ruling in Mohendra Nath Kala» 
moree v. Koilash Ohandra Dogra (2), the suit 
by the assignee to recover sueh arrears does, 
not fall under Artisle 2 (b) of Sshedule 
III of the Bengal Tenansy Ast but under 
Artisle 110 of the Limitation Ast, and the 
plaintiff sannot take advantage of the longer 
period of limitation allowed by the Bengal 
Tenanoy Act. A ruling to the same effect 
of this Court will be found in the ease of 
Gajadhur Prasad v. Thakur Prasad Singh (3). 
The eonteniion must, therefore, prevail and 
the deeree of the lower Courts must be 
modified by dedusting the rent allowed for 
1322 by those Courts. 

Mr. Kulwant Sahai on behalf of.the. appel- 
lant does not prese some otber points men- 
tioned by him. in Appeal No, 860, 

With regard to Appeal No. 8»1 dealing 
with the rentof 1325, the only. point put 
forward is that the Courts below have 
not found that there were any, ktsis arranged. 
between the parties. The lower- Appellate 
Court, however, bas some to a finding 
that, the . last kisé is- the~ kist. of; Jaith 
and that. this: saves: the - suit: from, being 
premature, It has given-good-and ° suffiaient* 
reasons for finding that.it was recognised by 
the parties that the last kist fell in Jaith, and. . 
this isa finding of fast and the suit. cannot be 
held to be.premature. 

On the question raised ` between the parties 
as to whether the rent should be Hs. . 22-2-15., 
dams: as olaimed:by the plaintiff or:Rg, 18:2-15 
dams.as admitted! by: the. defendante, the» 
lówer' Appellate Court haa'oome, to's finding . 
that as a faeb the rent is Ra, 22 9.15 dams, 
and in second appeal we oannot interfere 
with this finding. It-must be held then’ 
thet the deoision is thet-the rent payable» 
for the years. in suitis. Rs, 22.9.15 dams, 
Exeept.to the extent mentioned. sbove-as 
to the rentof 1322 in Appeal Nc. cd, these 
eppeals are dismissed- bnt without oosts, 


D.8, J.— 1 agree. 
Appeals dismissed, 


(1) 2 Ind. Car, 989. 
42) 4 C. W. N, €05, 
(3, i8 Ind. .Cas. 102; 1 P. L, J, 506,3 row 179. 
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ALLAHABAD HIGH COURT. 
Frast APPEAL FROM Orpeg No, 1 or 1990. 
May 2,1921. 

Present :—Mr. Justise Walsh and 
Mr. Justise Lindsay. 
GAJADHAR PRASAD—DzxrENDANT— 
APPELLANT 
versus 
Nawab MUHAMMAD ABDUL 
MAJIU—Pra:aTIEFF AnD ALI HASAN 


AND OTHHRS— DerenvANTs—RssPON DENTS. 
Buection of decree—Sale~—Sale proclamation, prop. 
erty described in, as  unencumbered— Encumbrances 
on property exceeding its value — Auction-purchaser, suit 
by , to set aside sale— Fraud not specifically alleged 
—Swuit, whether matntarnable—Appeal—Question of 
fraud, whether can be raised at hearing. 


The proceedings in execution of a decree of a 
Civil Court were transferred-to the Collector upon 
the application of the decree-holder for sale of 
certain ‘immoveable property A'proclamation of sale 
was prepared -and purported: to show that the 
property was ‘unencumbered. Atasale held by the 
Collector the property was purchased by the plaint- 
iff who, after his purchase and after depositing the. 
purchase-money, discovered that the property was 
encumbered with mortgages exceeding its value. He 
accordingly. applied to the Collector tohave the sale set 
aside and the purchase-money refunded, The applica- 
tion was rejected and the sale confirmed. "The plaintiff 
then brought the present suit against the decree. 
holder and the judgment-debtor to have the sale 
set aside and the purchase-money refunded to him, 
alleging that he was misied by the representation 
in the sale proclamation that the property was free 
from encumbrance, but did not impute anything in 
the nature of fraud to any of the defendants. The 
Trial Court dismissed the suit onthe ground that 
it was not maintainable and that the plaintiff had 
no cause of action. In appeal this decision was 
reversed, and the Court, holding that the plaintiff 
hada right to sue on the ground of fraud, mis- 
representation or material irregularity in the sale, 
remanded the case for decision on the merits, In 
second appeal by the defendant: 

Held, per Walsh, J., that as there was no provi. 
sion in the Civil Procedure Code to bar the suit, it was 
maintainable upon the principles of “justice, equity: 
and good conscience;” that although fraud was not 
specifically alleged in the plaint, an inference of 
fraud was undoubtedly suggested by the allegations 
therein, andthat the Appellate Court had exercis- 
ed a proper discretion in allowing the question of 
fraud to be specifically raised, and in making the 
order of remand in order that the merits of the 
case might be tried. [p. 428, cols, 1&2.] 

Per Lindsay, J., that the suit had been rightly 
dismissed by the Trial Court, that to enable the 
plaintiff to suoceed on the ground of fraud, mis- 
representation or material irregularity in the sale, 
he should have both pleaded and preved actual 
fraud, mere general allegations being insufficient to 
amount to an averment of fraud, and that, in the 
absence of such pleading and proof, the plaintiff had 
no cause of action. [p, 426, col. 2p. 427,:cols, 1 & 2,] 
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First appeal from an cricr. of the Dis- 
trist Judge of Benares, dated the 27th August 
1919. 

Mr. Haribans Sahai, for the Appellant. 

M. Ishaq Khan, for the Respondent, 


JUDGMENT, 

LINDSAY, J.— This. is an. appeal from an 
appellate: order of the Distriet Judge of 
Benares, setting aside a deereo of.the Sesond 
Additional Subordinate Judge of Jaunpur 
by which he dismissed the plaintiff's snit. 
The learned Judge, holdirg that the suit had 
been erroneously dismissed upon a preliminary 
point of law, remanded fhe ease for. disposal 
on the merits. 

The material fasts of the oase: are as 
folloxs:— 

The defendants Nos. 1 to 11 held a desree 
against the.defendants Nos. 12 to 19, in 
exegution. of. whieh. they brought to sale 
eertain immoveable property- of their 
judgment-debtors. The property being 
ancestral, the proeeedings in exeention were 
transferred to the Colleetor in saasordanea 
with the provisions of: sestion 68 of the-Code 
of Civil Proseedure. In sush sases the 
prosedure of the Collestor is. regulated by 
rules made by thse .oeal Government in 
exersise of the power sonferred by seetion 70 


of the Code. A sale proslamation was drawn 
up in whieh the value of the property 
offered for sale was estimated at Rs. 


1309 140, and the solumn in the printed 
proclamation intended to ahow inaumbranees 
o2 the property was blank. In other words, 
the proclamation purported to show that the. 
property was free from ineumbranee. 

On the 20th June 1916 the property was 
purshased ab auetion by the present plaintiff, 
Nawab Abdul Majid, fora sum of Rs. 1,225, 
lt is alleged tbat after the purehase and the 
deposit of the purshase-money. in Court, the 
plaintiff same to know that there were 
nortgage debts on the property exceeding: 
its value. On making this disoovery the 
p:bintiff applied in the’ Revenue Courts to 
have the sale set aside and the purehase. 
money refunded. This  applisation was- 
unsuccessful. By his order, dated the 29th 
August 1916, the Collestor rejested the 
applisation and oonfirmed the sale. 

lt is not quite clear what were the grounds 
upon whish the application was based, 
These ean only be gathered from what is 
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set out in the Oollestor’s order just referred 
to. One plea taken appears to have been 
that the judgment-debtors had no saleable 
interest in the property. The Oolleetor was 
of opinion that this ground was not open to 
the applieant in proseedings being held 
before a Revenue Court and that in any 
case tho plea sould not be maintained, 
inasmueh as.the judgment-debtors had a 
right of redemption amounting to a saleable 
interest. 

The other ground taken before the 
Collestor appears to have been that the 
applieant (purshaser) had been misled by 
thasale proslamation into the belief that the 
property was free of incumbranos, The 
Oollestor held that the Revenue Court was 
not responsible for any mistake in the sale 
proslamation so as to entitle the purehaser to 
have the sale set aside. The applieation was 
aesordingly ^ dismissed, the Oolleastor 
remarking in his order that he took it that 
the applisant would have aremedy in a 
Civil Court. 

The result has been the present suit 
brought by the auetion-purehaser against the 
deeree-holders and the judgment-debtora, in 
whish the elaim is to have the austion sale 
set aside and to have the purshase-money 
refunded to the plaintiff by tbe deoree. holders 
or whatever party the Court holds liable for 
the restoration of the money. 


The Snbordinate Judge held that the suit 
was not maintainable and that the plaintiff 
had no eause of astion. Hp dismissed the 
suit aasordipngly. In appeal the Distriet Judge 
took a different view. While he held that it 
eould not be maintained that the judgment. 
debtors had no saleable interest in the 
property and that the sait sould not saeseed 
or this ground, he was of opinion that the 
plaintiff had a right to sue for eaneellation 
of the sale on the ground of fraud, misrepre- 
sentation or material irregularity in the sale, 
We remanded the €35e, therefore, for disposal 
on the merits, 


I may bere remark that the learned 
Distriet Judge is not stristly assurate when 
he observes that the plaintiff was “‘dirested” 
to the Civil Court by the Revenue Authorities, 
All that I ean find is that the Colleator 
expressed an opinion that the auetion- 
purehaser would -haye a remedy ina Civil 
Court, | : 
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In appeal hera it is argued that the order 
of the lower Áppellate Court is wrong and 
for the reasons about to be given I hold 
that it is. In my opinion, the view of the 
law taken by the Trial Court is sorrest and 
the learned Judge ofthe Court below was 
wrong in holding that the plaintiff had 
disslosed any ease of fraud upon whish he 


could found this suit for eaneellation 
of the sale and return of the purshase- 
money. 


I dismias from eonsideration altogether any 
argument founded upon the plea that the judg- 
ment.debtors had no saleable interest in the 
property. Both the Courts below have held, 
and held rightly, that the right of redemption 
vested in the judgment-debtors represented 
a saleable interest, however small it might 
be. This part of the ease (if there ever was 
susah a part) ia atan end. The law on the 
subjest of sales in exeeution of deeree is now 
well settled. Inthe ease of a sale under a 
desree of the Court there is no warranty of 
title either by the deeree-holder or by the 
Court, as there is in the sase of private 
sales, 

"The result is," to quote the language of 
a Beneh of this Court in Shanto Ohandar 
Muker,t v. Nain Sukh (1), "that the pur- 
ehaser must be taken to buy the property 
with all risks and all defeots in. the 
judgment debtor's title, exoeeptí ans pro- 
vided by sestions 313 and 3:5 that in the 
absenes of fraud his only remedy is to recover 
bask his purehase money, where it is found 
that the judgment.debtor had no saleable 
interest in the property at all, and that he 
eannot by suit, any more than by applieation, 
obtain & refund in proportion to the extent 
to whish the judgment-debtor had no 
interest." This desision was under the 
old Code of Civil Prosedure (Ast XIV of 
1882), whieh resognised the right of an 
auetion-purehaser to bring a regular suit to 
set aside a sale in aases where the judgment- 
debtor had no saleable interest in the prop- 
erty. Henee the referenee to seetions 313 
and 315 of the former Code, That right of 
suit has now been taken away by the present 
Code, as held in a resent desision of a Bensh 
of this Court reported as Farhat-un-nissa Bibi 
v. Sundari Prasad (2). 


(1) 23 A. 365; A, W: N, (1901) 101. 
(2) 54 Ind. Oas, 801; 18 A. L-J. 124; 2 U, P, L, R, 


-. (A) 85; 494A. 275. 
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However, as I have already said, the 
present ease eannot be treated as being one 
in whieh a suit is brought to set aside a sale 
on the ground that the judgment-debtor has 
no saleable interest. , 

The ruling in I L. R, 23 Allahabad (1), 
sited above, does reeognise the right of 
an auotion-purchaser to bring a suit for 
setting aside the sale and for the return of 
the purehase.money in sare of freud, that is 
to say, astual fraud in the sense of dishonesty 
oa down in the oase of Derry v. eek 

3 * 

The lower Appellate Court is not right in 
saying that a plaintiff oan suoseed in an 
aetion of this kind on the ground of “fraud, 
' misrepresentation, or material irregularity 
in the sale.” He must both plead and prove 
actual fraud and nothing short of this will do. 

Order VJ, rule 4 of the Code of Civil 
Procedure, requires a party pleading fraud to 
state all necessary partieulars of the fraud 
alleged. General allegations are inasuffieient 
to amount to an averment of frand of whish 


any Court ought to take notiae, and where a . 


plaintiff seeks relief on the ground of fraud, 
and partionlars of the fraud alleged are not 
set forth in the plaint, the plaint should be 
rejested as not diselosing a sause of action. 
What then are the allegations in the plaint 
in this suit P 

Paragraphs 1, 2 and 3 relate to the 
previous history of the sass and show how 
the exeoution proecedings some to be trans- 
ferred to the Oolleetor’s Court. Paragraph 4 
eoniains a statement that in tha sale- 
proelamation whieh was issued, the value of 
the property was set out as Hs. 1,509.14.0 
and that the property was represented in the 
proslamation to be free of insumbranee. In 
paragraph 5 the plaintiff alleges that by 
reason of this prosedura'on the part of the 
offisials entrusted with the duty of sale, he 
was led to believe that the property was 
worth Hs, 1,309 odd and ‘that in this belief 
he bought it in for a sum of Rs, 1,225. 

In paragraph 6 the plaintiff resites his 
subsequent diseovery that the property was 
ineumbered beyond its value, while in 
paragraph 7 it is stated that the plaintiff has 
purshased a property which is of no value. 


(8) (1889) 14 App. Cas. 887; 58 L. J. Oh, 864; 
61 L. T. 265; 88 W, B83; 64 J, P. 148; 1 Meg. 
2021 ~~ 
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The 8th paragraph raises a legal plea to the 
effest that by reason of the omission to notify 
insumbranees in the sale proslamation the 
plaintiff is entitled under aeetion 18 of tha 
Indian Contrast Aot to have the sale set aside 
at his option. . 

In the 9th paragragph the plaintiff des. 
eribes how his appliestion to have the sale 
seb aside was rejeated by the Revenue Courts, 
and in the 10th paragraph it is stated that 
the eause of action aserued to him on the 
29th Auguat 1916, the date on whish the 
Collestor dismissed the applieation, 

- The relief claimed is the setting aside of 
the sale and a deeree for the purshase-money 
with interest against the defendant No. 1 
(one of the deeree holders) or against any 
other defendant who may be deemed liable. 
I fail to dissover in this plaint any founda. 
tion for a suit based upon fraud. There is 
not a word in it whieh imputes anything in 
the nature of fraud to any of the defendants. 
No set of any kind is attributed to them, 
exsept that of the desree-holders-defendants, 
in applying for exeeution of their deeree by 
the sale of the property. 


On the face of it the plaintiff's sase amounts 
to nothing more than this, viz, that he was 
misled by the terms'of the sale proelamation 
drawn up by the officials in eharge of the gale 
and that by reason of the misrepresentation 
that the property was free from insumbranee 
he is entitled under sestion 18 of the Contract 
Aat to have the sale avoided, 

This seotion, whieh defines what amounts 
to misrepre*sentation as between the parties 
toa sontrast, has nothing whatever to do 
with a sale in exeeution of a deeree. And as 
pointed out above, the mere allegation of 
misrepresentation is not enough to enable a 
plaintiff to sueseed. There must be allega. 
tion and proof of astual fraud whieh is quite 
a different thing, and there is nothing of that 
here, 

The plaintiff attributes his misfortune to 
the asta of the officials in eharga of the sale. 
They are no parties to the snit and no sase 
against them sould sueseed for the reasons 
They gave no warranty 
of title and the purshaser bought at his own 
risk. 

And aa for the defendants who have been 
impleaded, there, is not a single allegation 
against them upon whieh, if proved, the. 
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plaintiff sould sueseed in an action for 
fraud. 

I bold, therefore, that the order of the ‘lower 
Appellate Court is.wrong, that it should be 
diseharged, and that the desrea of the Court 
of first instanee should be restored. The 
appeal should be allowed. with: eoats. to 
the appellant both here-and-in the. Court 
below. 

Warsa, J.—1 regret that I am unable to 
agree ‘with my. learned» brother’s- view of 
this ease, but. in my: view the order ap- 
pealed from- is right. Shortly: stated, the: 
plaintifi?s sage is that, either by deliberate 
sonesalment on: the part of the deeree-: 
holder, or. as the result of innocent. mis». 
representation on the part of the Court: 
offioiala in announcing. and sondusting the sale, 
to-whieh the-degree-holder. was a party, he: 
has been’ induced to purehase a worthless ` 
property; the existence. of a heavy eneum-. 
branes. upon it; having: been sonegaled from 
him... 

I: agree: with the Counsel for the plaint- 
iff-respondent^ that-if« this: suit does not lie . 
the plaintiff has no remedy, and lI eannot 
believe that this is the law in India. It 
would“ amount- to'a'seandal if it were 
so; itis, no doubt, true that the- suit is 
not’ expressly: provided by.the Code, but 
I think there ie ‘nothing “in the Code whish’ 
bara it. l&' eslearly lies; by’ the principles 
of’ "equity, justise ^ and'good eonssienee" ' 
whish the Courts in India are enjoined' to ` 
apply, and it is in my judgment indistin- 
guishable in prinsiple from the desision of the 
Privy’ Couneil: in” Mahomed’ Kala Mea v. 
Harperink (4). 

My: only’ diffiaulty is that fraud’ is not: 
specifically’ alleged’ in the plaint, although 
an’ inférenes of’ fraud’ is undoubtédly sug: 
gested‘ by, the allegations in the plaints 
Tha order: undér appeal’ holds that’ the’ 
plaintiff has: a right” to sue’ on the ground” 
of fraud,  misrepresentation or material’ 
irregularity” and” has’ remanded  the~ suit 
for -trial“bn the merits. This may have: 
been’ intended merely as a sompendious 
summary of’ Order: KAT, rule 90, but I 
nfer- from it that the lower Appellate: 


(4) Lind, Cas. 122; 30 I. A. 32; 18 C. W. N. 249; 
6 A: L. J. 34 6 M. L. T. 126; 9 C. L.-J. 165; 31 Bom. 
L..R; 227; 36 C. 823; 19 M, L. J, 116, 6 L. B.QR. 26 
(P40.). 4 . pe 


Court, in: disposing of the appeal, was asked 
to: allow the question. of fraud to be 
specifically raised, or' was itself. of opinion: 
that it necessarily arose, aud that it must. be: 
taken that, as an Appellate.Court, it allowed: 
the plaint to be amended. so. as to allege 
fraud. I: should have done the same thing 
myself had IL bean hearing the appeal asi 
the lower Appellate .Court/did,. but in any’ 
ease, the lower Appellate Court havingrdone: 
so, I deeline to interfere with the exer- 
eise of its diseretion, especially as it: 
appears to me to be in the interests of 
justióe, As the benefiesnt p»wers.contained 
in the Codeempoweriny any Court-to amend: 
or make ordera so as to enablaithe merits to 
be desided are not so well understood, or at: 
any rate applied,.as they-are! in England; 
whence these provisions have reaently been: 
adopted, t propose: to atate: below what..I 
believe to be the trae prinsiples- governing: 
this matter. 

' Unfortunately, the appeal/was only argued: 
before. us very: superfisially, and. I, thara» 
fore,. preferred. to take.timoe':to. look: intan 
soma. of the. authorities, and' to state!in 
writing, with some elaboration, my: reasons". 
for dismissing. the appeal. 

. As. I understand; the main aontention 
underlying. the argument^of the appellant: 
is that the old maxim caveat emptor applies to:: 
auation:sales.: The décision of thé Privy Oouneil 
in Mahomed Kala. Mea v. Harperink (4) (supra) 
shows’ that this is not'so, This maxim... has 
almost disappeared from English. Law, the’ 
exeeptions ‘to. it baing so mang as almost to" 
destroy its existense asa rule. It never had. 
anybinding forsee: or’ effest - agains’ either’ 
actual sonsealment or innocent misreprasenta:. 
tion. 

Unfortunately: in-this case the merits have : 
really not: been:tried: and:we. do not: know- 
what.the facts‘are. Overand over again one - 
has to: protest'in this Coart'against destsions : 
by the lower Courts. o£: points of- law before- 
the reali fasts: are: found? ‘The: most 
convenient. oourss," says Lord Halsbary in 
Adams.v. Newbigging. (5), &-oasa boariog 
Birongly'upon.the; ease now: under: appeal, 
"js to. consider what fasts are establishal: int 
this. ease bafora. anplying. any. rale-of law tà" 
determing the rights of tha piriiga," 


(5). X1888)-13-App: Cas. 808 a6 pri3t1; 57 L.-J. Oh, 


- 1066; 59 L. T. 207; 37 W, R. 97. 
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The suit is brought against defendants 
Nos, l—1land defendants: Nos, 12—19,- the 
former being desres-holders of a desree ob. 
tained inthe Court, of the Munsif of Jaunpur 
against the latter, The deeres- holders: applied 
for exesution. The exesution proseedings were 
transferred to the Court of -theo Collector on 
revenue side, the rules of whieh, as they 
affest this question, do not materially differ 
from the provisions of Order XXI of the 
Oivil Prosedure Code, Somebody must have 
supplied the Court of the Colleetor, or the 
‘offisials eharged with the duty of announcing 
and sondusting tha sale, with partioulars 


of the property to be sold. Presumably, it. 


information was 
desree-holder, or 


has yet to be proved, this 
supplied by affidavit by the 
by some one on his behalf, or at any rate to 
his knowledge. The value of the property 
was stated to be Rs. 1,309.14.0. There is 
alleged to have been an ensumbranee upon 
it in excess of this amount, Here again it 
‘ geems that the fasts as to this have not yet 
‘been found. The colamn in the partisulars 
of the property to be sold whieh is provided 
for the statement of the ensumbranses was 
blank. In other words, itis alleged that the 
existence of the eneumbranes was sonoesled 
from. proposing purebasers, The plaintiff, 
relying upon this representation by the Court, 
which: ‘must have been inspired by some one 
or' other of the defendants, bought the 
property for Rs. 1,225. Acsording to him he 
has paid this sum for a heavily enoambered 
and worthless property. It isnota. question 
of the judgment-debtor having no saleable 
interest. The judgment-debtor's right to the 
equity of redemption is.not in question, The 
‘property was deliberately sold as unensum- 
‘bered. It was not, All these allegations aro 
sontained in the plaint. The only legitimate 
' inferenee to be drawn from them, if they are 
trus, is eithec that the. defendants who 
obtained the oonduot of the sale by the Court 
‘wilfully misrepresented the subjeat-matter, 
or innosently  soneealed a material -and 
important fast, whereby the plaintiff -has 
suffered loss. "o 

To my .mind,it is ` immaterial, , or at any 
rate no bar to relief if relief ean be seeured 
by a suit, that in -suoh :sirenmatances a 
elumay and uuseientifia plaint pleads--seotion 
18 of the Indian ‘Oontrast Aot, and asks 
for the eansellation of the sale. On . such 
allegations the plaintiff is, to my.mind, clearly 


entitled either to 


reoover damages for 
fraudulent. soneealment, or to an indemnity, 
whieh was the equitable relief granted, where 
restitution sould not be awarded, in enses of 
material misrepresentation. 

To-eontinue, the plaintiff on diseovering 


the true fasts applied to the. Court of the 


Collestor to set-aside the sale, His application 
was dismissed, and the sale eonfirmed by an 
order of the Collestor, dated the 29th August 
1916. It was held by the Colleofor that the 
judgment.debtor had a saleable interest in 
the property. That-is not the question. The 
Oollestor went on to say that the statement 
of enoumbrances: was to enable the OColleetor 
to “size up the value of the property,” «and 
was not intended to “supply infomation for 
bidders at an auetion and. the Court oannot be 
held responsible for a mistake. 1 take it-the 
applieant would have a remedy in the Civil 
Court.” The present argument for the 
appellant i is that he has noue, 

It is, therefore, important to examine what 
was desided by the Privy Conzisil in Mahomed 
Kala Mea v. Harperink (4). That was a suit 
brought by a purshaser under similar sir- 
sumstanees. The property was not worth 
more than Rs. 40,000. It was eneumbered to 
the. extent of Rs. 64,500 and interest. This was 
not made known to the plaintiff, who purehas- 
ed it for Rs, 38,000. The deeree-holders did 
not sontest the suit; but the jadgment-debtors 
did, and susseeded upon various teshnieal 
grounds, inoluding the plaintiff's negligense, 
whieh is another way of saying ‘caveat 
emptor.” The Privy Council held that there 
was no defence to the suit, and that the 
plaintiff was justified in relying upon the 
Court’s deseription of the property, and had 
no means of dissovering the trath. It had 
been suggested that the Oonrt Officer ought 
to have put up the property for sale Again. 
The Privy Council.point out that “if the 
truth had been published nobody but a 
lunatie would have bid" and that "if.the 


;truth had been kept bask there would have 


been a gross and deliberate fraud," Their 
Lordships speak in strong terms about the 


view.that a Court can ever be justified in 


forsing upon a purshaser, -who has been mialed 


cby its aceredited agents, "a bargain ao illn- 


sory and so 'unconsóientious," ‘The -plaintiff 
had purohased A.shadowy.equity of redemp- 
tion "not worth one farthing.” In that isase 
there had been matorial misreprosentatio p, 
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There was no finding-that any-oné- had” been 
astually guilty of personal fraud, It seems 
to me on all fours with the present suit. 

It is important in this sonneotion to note 
that in another sane desided by their Lord- 
ships of the Privy Counsil, Saadaimand Khan 
v. Phul Kuar (6), it was desided—the esse 
being an applieation to set aside a sale on 
the ground of: irregularity—that an under. 
statement of the value of property made 
in the proelamation, and saleulated to mislead 
bidders, was a: material irregalarity; and 
further that in Kzssortmohun Roy vy. 
Harsukh Das (7) their Lordships of the 
Privy Oouneil pointed out (vide page 
443) that "in India warrants for attashmenta 
in security are issued on the ez parte applisea- 
tion of-the ereditor, who is bound to speeify 
the property whieh ho desires to attash, and 
its estimated value." This is equally so in 
roapeet of sales under a deoree, by order of a 
Court in India. Their Lordships further 
pointed out in Dorab Ally Khan v. Executor 
of Khajah Moheeooddecn (8), desided when 
the- prosedure was not what it now. is 
and when the question arose out of a seizuce 
and sale by the Sheriff, that, when property 
is put up for sale in the exersise of his juris- 
dietion (and I take’ it the same principle 
applies when it is ‘the Court whieh sells), 

‘the exeaution areditor must be treated as a 
prinsipal in the  transastion,” Their 
Lordships made mueh the same order in that 
ease a8 the order now under appeal, and at 
the instanse of the purehaser, who aomplained 
of a failure of sonsideration and endeavoured 
to get bask his purshase-money, remanded 
the sase for further trial to enable the Court 
in India to "mould the relief assording to the 
fasts finally established,” 

The present suit ia not really-a suit to 
-söt aside the sale at all, but to recover 
. damages or to obtain equitable relief against 
misrepresentation. Mneb the same view 
seems to have been taken by a Single Judge 
ot this Court in“ Sita Ram v. Subheda Kuar (9) 


-.(8) 20 A. 412; 2 C. W. N. 560; 25 L.A. 146; 7 Sar. 
P. O. J. 380; 9 Ind. Dec. (N. s.) 624. 

(7) 170. 436; 171. A. 17; 13 Ind. Jur. 452; 5 
Sar, P. O, J 472; '8 Ind; Deo. (N. s.) 830, 

(8) 8 I. A.. 116; 3 O, 806; 20, L, R. 529; 3 Suth, 
P. O. J. 619; 8 Sar. P. Wada 2 Ind, Jur, 426; 1 
Ind. Dec, (N. s.) 1097. 

(9) -24:Ind.: Ons, 695, 
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and in Caleutta in Ram Narain Tewari v. Shew 
Bhunjan Roy (10), in both of which the oir- 
oumstanees were quits different, but the un. 
derlying prinsiple the same. Vide also Hashim 
Isphany v. N, A. P. K. Ohetty Firm (11). 

The deoisions relied upon by the appellant 
before us, viz., Farhai-un-nissa Bibi v. Sundari 
Prasad (2) and Ram Saroop v. Dalpat Rar 
(12), do not relate to the question now under 
diasussion. 

The law in England is well settled, and 
is relevant in India under the rule compelling 
the Courts in India to administer "equity, 
justies and good conasiense,” although the 
Privy Council in the authority sited above 
did not think it neeessary to state the written 
law under whish the Courts in India ought 
to have deereed that suit. The main diffi- 
sulty in England has generally arisen in 
deciding the. eiraumstanses under. whieh 
interferenes was possible, and the nature of 
the relief granted by the Courts of Equity, 
when damages for fraud were not slaimed 
these being almost invariably sought by a 
suit at sommon law. The relevant authori- 
ties are:—Redgrave v. Hurd (13), Newbigging 
v. Adams (14). 

The appropriate relief in thia 0886, follow. 
ing the above deoisions, would seem to bea 
deoree either direeting the re-payment of his 
purehase-money to the plaintiff, or, direoting 
the desree-holder to indemnify him against 
the enoumbrances whose existenge ;was son- 
sealed, Iam unable to see how the plaintiff 
ean in justies be held entitled to less than 
this. l 

;In ease it should be said that any objes- 
tion existed to the form of remand adopted 
bythe Court below in the order under appeal, 
1 would point out that the Courts in India 
have always held themselves to bə vasted 
with an inherent power of remand, where 
the trial of a suit, or the investigation, of the 
merits, has not Bsen satisfastory. This view 
was held in this Oourt before the present 
Code, whieh for the first time enacted the 
provision adopted from the English pro. 


(10) 27 O. 197; 14 Ind, Dec. (N. g.) 180. 
m 33 Ind. Cas. 1008; 9 Bur. L. T. 168; 8L. B. R, 


hie) 58 Ind, Cas. 105; 18 A. L. J. 905; 2 U. P, L. R. 
(A.) 818; 48 A. 60, 

(18) (1882) 20 Ch. D. 1; 681 L. J, Oh. 118; 46 L. 
T. 485; 80 W. B. 251. 

(14) (1887) 34 Ch, D. 682; 56 L. J, Ch, 276; 66 L. T, 
794; 88 W. R, 697. 
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 eedure whieh is sontained in sestion 151. 
vide Durga Dihal Das v, Anoraj? (15). This 
view hus been reeently reinforeed in the 
desision in Abdul Karim Abu Ahmed Khan 
Ghaznavi v, Allahabad Bank, Lid. (16). 

Further, if, as & matter of form, it should be 
nesessary (aseording to my view ib is not 
nesessary) that before this Court san eonfirm 
the order now under appeal, the plaint ought 
to be amended so as to inelude an express 
allegation of fraud against the deerec-holder, 
or the judgment.debtcr, or any of the 
defendants who are appealing, I should hold 
thatif the order of the Court below is not in 
substanse an order permitting suoh amend- 
ment, it would be the duty of this Court to 
direst that the nesessary amendment should 
be made. Thereis not mush authority in the 
Indian Law Reports ou the subjeat of 
sestion 153. it is largely a matter of 
diseretion, depending on the sirsumstanses 
of eash ease. Baut section 158 is taken from 
the English Law and the English authorities 
amply justify its applieation in this ease. 

‘My praotiae," said Lord Bramwell in 
Tildesley v. Harper (17), "has always been to 
give leave to amend unless I have been 
satisfied that the party applying was aeting 
mala fide, or that by his blunder he had done 
some injury to his opponent which sould not 
be compensated by eosts.” 

However negligent or eareless may have 
been the omission,” said Lord Esher, “and 
however late the proposed amendment, it 
should be allowed. There is no injustice 
if the other side san be somponsated by 
sostas,” 

"The objest of Courts," said Lord Bowen, 

“is to deside the rights of parties and not to 
punish them for mistakes they may make in 
the eonduet of their oases.”  Üropper v. 
Smith (18). ; 

These prineiples are of the highest import- 
anes in India, where mush of the prastisa is 
highly teshnieal, and mush of the pleading is 
slumsy and  miseoneeived, whereby the 


(15) 17 A. 29; A. W. N. (1894) 190; 8 Ind. Dec. 
(N. s.) 842. 

(16) 4L Ind. Oas, 598; 44 C. 929; 26 C. L, J. 49; 
21 0. W. N. 877. 

REN (1879) 10 Oh. D. 898 a5 pp. 396, 397; 48 L. J. 
Ch. 495; 39 L. T. 552; 27 W. R, 249. 

(18) (1884) 26 Oh, D. 709 at p. 710; 58 L. J. Oh, 
891; 51 L. T. 788; 33 W. R, 60, 
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deeision of the merits is avoided and the 
ends of justice may be defeated. 

I think this appeal should be dismissed 
with sosta. 

By tak Court.—In seeordanse with the 
established  praetiee the judgment delivered 
above prevails, and the order of the Court is 
that the appeal is dismissed with costa. 


Appeal dismissed. 


MADRAS HIGH COURT, 
Ssecoxp Orvit APPEAL No. 47 or 1920, 
January 25, 1921, 
Present : —Mr, Justice Spenser and 
Mr, Justise Ramesam. 
LAKSHMI AMMAL-—PLAINTIFF 
— APPELLANT 
. versus 
KADIRESAN OHETTIAR AND ANOTHER — 
DErFENDANTS— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XXI, 
v, 68 —Olatm procedings— Order declining to investigate 
claim for want of jurisdiction, effect of. 


An order on a claim petition, declining to in- 
vestigate the claim for or against the.claimant for 
want of jurisdiction in the Oourt, is nob an order 
passed under Order XXI, rule 68, Civil Procedure 
Code, negativing the rights of the claimant, and ho is 
not bound to sue within ome year io set it aside, fp. 
432, cols, 1 & 2; p, 488, col. 1.] . 

Ponaka Balarami; -Reddi v, Hazi Mahomed Abdul Aziz, 
26 Ind, Cas. 532; 26 M, L.J. 499, Golianapolis 
Subbayya v. Sankara Venkatarainam, 42 Ind. Cas. 688; 
(1917) M. W. N. 861; 22 M, L. T. 496, Umesh Chumder 
Roy v. Raj Bullubh Sen, 8 O. 279; 100. L. R. 204; 4 
Ind, Deo. (N. 8.) 178, Ibrahimbhai v. Kabulabhai, 18 
B. 72; 7 Ind. Dec. (N. s.) 49 and Kamini Kant Roy 
v. Ram Nath Chuckerbutty, 21 0, 265; 10 Ind. Dec. 
(x. x.) 809, referred to. 

Sesond appeal against a desree of the 
Court ofthe Third Temporary Subordinate 
Judge of Tanjore at Mayavaram, in Appeal 
Suit No. 28 of 1919, preferred against a 
deeree of the Court of the Distriot' Munsif 
of Mayavaram, in Original Suit No. 443 of 


1916. 
Mr. K. V. ata Atyar, for the 


Appellant. 
Mr. T. M. E PAIA Alan. for the 


Respondents, 
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JUDGMENT. 

SPENCER, J.—Relying on the Full Bensh 
ease in Machi Raju Venkatarutnam v. Vadrevu 
Ranganayakamma (1), Mr. Krishnaswamy 
Aiyar .asks us to hold -that the Disiriet 
Munsif’s order dismissing first defendant's 
. elaim: petition on 15th June 1914 besame 
final in eonsequenee of first defendant's 
failure to set it aside by instituting a suit 
within one year. This point was not raised 
until the present suit reaehed the stage of 
first appeal and might be disallowed on that 
ground. 
se But it may be answered direstly, as the 
lower Appellate Court allowed it to be argued 
and as we have heard full arguments, in this 
Court. 

In Macht Raju Venkataratnam v. Vadrevu 
Ranganayakamma (1) Seshagiri Aiyar, J., 
observed: “The language of Order XXI, rule 
63, leaves little room for doubt that all orders 
whish negative the right set up by the 
slaimant or the deerse-holder are within the 
rule.” 

Was then the District Munsif’s order, dated 
15th June 1914, one. that negatived the 
elaimaint’s tight. It runs thus: “Bale 
stopped. The. olaim . sannot be investigated 
.by- this \Oourt. Petition “dismissèd,” “The 
“ngider was thus based -on.two -sirenmstanees, 
. first, that the exesution was not proceeded 

„with: in ‘the Distrist Munsif’s Court; second, 
"^ that under section-63; Civil ProsadareCode;the 
obly Court having ‘jurisdistion -to .adjudisite 
_on.the.élaim. was.the.Sub.Gourt. The peti. 
tion was dismissed, .besause . the  Distriot 
Munsif had no authority Lo dispose of. it. and 
~besnuse it besame unnesessary' to investigate 
the slaim when the-sale was stoppéd. In 
4my opinion this order was not passed under 
Order XXI, Qivil ProsedureÜCóde,;whieh relates 
io tbe investigation of elaims, bnt was passed 
‘in the source of exesution. It did not 
negative the right set up by- the slaimant, 
but it was an order deslining to adiudisaté 
either for or against him;: end upon-the 
-Substanse of his-claim it saannot be treated as an 
order , mora against him than against the 
decree-holder. Under sueh sirenmstanees 
firat defendant-was not bound fo set it aside 


(1) 48 Ind. Cas. 270; 41 M. 985; 24 M. D. T. 197; 
(1918) M, .W. N:699,.8 L. Wi 202; 85 M. L. J. 886 
(F. B.). 
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[seo Ponaka Balarami Reddi v. Hazi Mahomed 
Abdul Azte (2) and Gollanapallé Subbayya y. 
Sankara Venkutaratnam (8)]. So far as the 
order -was in substance an order under sestion 
63, Civil Prosedure Code, it is worthy of note 
that this section falls under the head of 
attashment in Part II of the new Code, the 
eorresponding sestion 285 of the Oode of 
1882 being grouped alongside with seotions 
278 to 288, whioh related to the investigation 
of claims and objeetions and sorresponded 
to rules 58 to 63 of Order XXI. This forti- 
fies me in the view I have taken. that it 
was not an order disposing. of the slaim aat 
up by first defendant. This is the only 
point argued and as it fails, the lower 
Appellate Court's judgment must be upheld 
and the sesond appeal dismissed with ebsts. 
RAMESAM, J.— The plaintiff has not sought 
to base his alaim in the plaint on the son. 
strustion of the order (Exhibit VII), dated 
15th June 1914, for whish he now eontends, 
It is slear he was sontent to aeeopt it as 
an order not negativing the elaimant’s right. 
Nor was the point raised in the issues or at 
the trial before the Distriet Munsif. He 
raised it for the first time before the Sub- 
Judge as respondent. Mr. K. V, Krishna- 
swami Aiyar sontenda that he ought, to he 
allowed to raise it as itis a pure question of 
law. Itis true that, when a new question 
is &, pure question of law, it may be allowed 
to be raised in the diseretion of the Court 
hearing the seeond appeal. I do not think 
that, having regard to the somewhat un. 
happy language of the District Munsif and the 
sondust of the parties that weought to exersise 
our diseretion in favour of the appellant. ‘Mr, 
T. M. Krishnaswami Aiyar sontends that, 
after the Munsif’s expression of his opinion 
that the Sub:Judge was the proper peron to 
deside the elaim petition, the decree-holder 
ought to have applied to the Subordinate 
Judge to be madea party to the enquiry in 
that Court and in the absenee of such..àn 
applisation, the order of the Sub Judge 
(Exhibit II, dated lat September 1914) binds 
him. That it is open to him to so apply 
seems to follow from, Arimuthu Chetty v. 
Pyapur: Pandoram (4). At “this ud lam 


(2) 26 Ind. Cas. 582; 26 M; L, J. 499. 

(8) 42 Ind. Cas. 683, (1917) M. W. N. 851; 22 ud 
L, T. 496. 

(4) 8 Ind. .Ca8.,862; 35 M. 588; 9 M. L. "n 121 
(1911) 1M. W. N. ‘47; 21 M, L. J. 50b. 


— 
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bound to observe that sestion 63 of the Code. 
It does not point out the. 
prosedure to be followed by the doeree- holders. 
in the inferior Oourts and how the higher 


is defeative, 


Conrt is to pass a desision as to bind them. 


. Whether the order of the Sub-Judge is 


nof to be upheld as the final order on the 
elaim petition or not, 1 agree with my 
learned brother in holding that Exhibit VIT 


cannot be taken to be an order negativing the. 


slaimant’s right, But, for this view, it would 
be necessary to consider the further question 
whether the order Exhibit VII (supposing 
it i$, an order negativing the right put 
forward by the elaimant) has not to be set 
aside within a year, the attachment against 
whioh the olaim was made having terminated 
(see Exhibit I) and the deoree-holder having 
made a fresh attachment followed by a fresh 
elaim petition and a fresh order (Exhibit A) 
allowingtheolaim. On this point, I aminolined 
to agree with the deeision in Ponaka Balaramz 
Reddi v, Hazi Mahomed Abdul Aziz (2) 
followed by Gollanapalli Subbayya v. Sankara 
Venkatarainam (3) and with the desisions in 
Umesh Ohunder Roy v. Raj Bullubh Sen (5), 
Ibrahimbhat v, Kabulabhat (6) and Kamini 
Kant Roy v. Ram Neath Ohuckerbuity (7) cited 
therein. I do not think that the desision in 
Ramasamy Chetiy v. Alagiri Ohetty (8) 
supports the sonelusion drawn in Singartah 
Ohetty v. Ohinnabb: (9), from the desisions in 
whieh I respestfully dissent. The sonslusive- 
ness of the order on olaim petition provided 
for by Order XI, rule 63, is really a subordi- 
n8te bransh of the rule of res judzcata and 
should be limited not only to the parties to 
the order bat also to the slaims put forward 
and ‘to other rights worked ont in pursuit of 
those slaims.. Tohold otherwise is really to 
say that a deeree or order involving a decision 
ia re-adjudieation between the parties even 
as to titles not litigated in the proaeedings, 
a oonelusion opposed to the fundamental 
prinsiples of the dostrine of res gudzeata, and 
to create a spesies of an order in vem, If 


C 8 0: 270; 10 0. L. B. 204; 4 Ind, Dec. (x. s.) 
178. 


(6) 13 B. 72; 7 Ind. Dec. (N. s.) 49. 

(7) 21 C. 265: 10 Iud. Dec, (N. a.) 509. 

(8) 27 Ind. Cas. 800. 

(9) 60 Ind. Cas. 780; 40 M. L. J. 7; 13 L. W. 725; 
28 M, L. T. 420; (1921) M, W. N, 38; 44 M, 268.9 
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notise was issued to defendants Nos. 1 and 2 in 
the elaim proesedings in Singariah. Oheity v. 
Ohinnabbt (9), I would hold that the case was 
correetly desided. . 

In the result, [ agree with the order of 
my learmed brother. 

, M. C, P. 
Anpeal dismissed. 


" OUDH. JUDICIAL COMMISSIONER’S 
COU 


T. 
Sgcoxp COtvin Appeat No. 39 or 1920, 
May 20, 1921. ; 
Present :-—Mr. Daniels, J. O. 
Babu RAM BAHADUR SINGH— 
PLAIN TIFF— APPELLANT 
versus 
LAL NARSINGH PRATAP BAHADUR 
SINGH AND orHER8—DRFENDANTS— 
RESPONDENTS. 
Joint property—Oo-sharers, rights of-—Joint posses 
sion, decree for, whether can be granted. 


The general rule regarding the enjoyment of joint 
property by the co-sharers is that one co-sharer has 
no right to appropriate specific portions of such 
property to the exclusion of his co-owners, except 
by means of a lawful partition. This rule, however, 
is subject to the qualification that where one co. 
sharer has been for a long time in peaceable posses- 
sion of a portion of joint property without hind- 
ranco or opposition by his co-owners, the Jatter are 
not entitled to eject him except by means of a 
partition. [p. 484, cols. 1 & 2.] 

A person who is entitled to possession jointly 
with other persons can be granted a decree for 
joint possession, not only if he was originally in 
joint possession and has been subsequently ousted, 
but even if he has never been in possession at all, [p, 
484, col, 1.] 

Appeal against a deoree of the Subordinate 
Judge, Rae Bareli, dated the 23rd Desember : 
1919, revereing that of the Munsif, Rae Bareli, 
dated the 14th April 1919, 

Messrs. Bisheshwar Nath Srivastava and 
Ali Mohammad, for the Appellant. 

Messrs. Ram Ohandra and Hardhian 
Qhandra, for, Respondent No, 1. 

JUDGMENT.—This is an appeal in a ease 
in whioh the plaintiff asked: for and wag 
granted by the Trial. Court daereb for joint 
possession over &n Aren of 5 bigkas 4 biswag 
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2 biswansts out of two plots Nos. 26 and 
27 in Mauza Shahmauin the Distrist of Rae 
Bareli against the defendant: No. 1. . The 
eneroaehment eomplained of was made by 
defendant No. 1 alone but the numerous 
eo-sharers in the mahal were all made parties 
to the suit. The lower Appellate Court, on 
the basis of eertain rulings of the Allahabad 


Hight Court [Rahman Ohaudhri v. Salamat ` 


Chaudhri (1), Jagar Nath Singh v. Jat Nath 
Singk (2) and Phani Singh v. Nawab Singh (3) ] 
was of opinion that a dearee for joint possession 
eould not be given, and in modification of the 
desree of the Trial Court gave the plaintiff a 
deeree deslaring his joint ownership in the 
plots in suit, The desree also stated the area 
owned by the first defendant Raja 
Sukhmangal Singh in these plots as being 
13 biswas lO beswansts in plot No. 26 and 
18 biswas 12 biswansas in plot No. 27, The 
plaintiff in appeal to this Court asks that the 
desree of the learned Munsif be restored. 
He points out quite sorrestly that the rulings 
relied on by the lower Court have. been 
dissented from ina later ease in the same 
Oourt, namely, the sase of Jagar Nath Ojha 
y. Ramphal-(4). In that ease it was held, 
dissenting from the ruling in Phani. Singh v. 
Nawab Singh (83), that the plaintiff who is 
entitled to possession jointly with other persons 
san bégranted a deeree for joint possession, not 
only if he was originally in joint possession 
..&nd has been subsequently ousted, but even 
if he has never been in possession at all, In 
reply to this the respondents rely on the 
ruling of this Courtin Ram Pryare Lael v. 
Nageshwar (5), This-rnling -lays'down two 
things. First, the general rule regarding 
-the enjoyment of joint property by the 
so-sharers is that one so-sharer has no right 
to appropriate spesifie 
property to the. exelusion of his so-owners 
' exeept by means of a lawful partition. This 
rule, however, is subjest to tha qualification 
that where one eo-sharer has been for a long 
time in peaseable possession of a portion of 
joint property without hindranee or 


(1) A. W. N. (1901) 48. 
(2) 27 A. 88; A. W. N. (1904) 194 1 A. LJ. 


A88. 
(8) 28 A. 161; A. We N. (1905) 288. i 
(4) 18 Ind. Cas. 79; 84 A, 150; 8 A, L. J. 1812. 
018. ] 


portions of sueh 


opposition by his so-owners, the latter are not 
entitled to ejest him  exsept by means of a 
partition, The learned Advoeate: for the 
appellant sacsepts the sorrestness of this 
ruling, but aontends that it does not apply to 
the fasts of this ease. It is, therefore, 
nesessary to see what the fasts are as found 
by the lower Appellate Court. It has been 
found that the defendant No, 1 long ago 
appropriated his entire share in plot No. 26 
with the exseption of 13 biswas 16 biswansis 
and ineluded it in an adjoining grove 
belonging to him known as Lahibagh. In 
plot No. 27 his share amounts to 18 bzswas 
19  biswanste, Some ping years ago he 
appropriated, apparently without opposition, 
an area somewhat .in axsess of his share, 
amounting in fast to lbigha 3 biswas, and 
gave it to one Karim Gnojar for & grove, and 
the latter is still in possession of it. To 
these areas the prinsiple laid down by Mr. 
Lindsay in Ram Piyare Lal v. Nageshwar (5) 
applies and the appellant does not ask for any 
relief in respeet of them. As regards the 
remaining area whieh both the Courts below 
find the defendant to have wrongfully 
appropriated, it is elear on the pleadings 
that this wrongful appropriation took place 
within three months of the filing of the suit, 
Ascording to paragraph 9 of the plaint it was 
appropriated in September 1917, whereas the 
suit was filed in Desember of the same year 
and this portion of paragraph 9 was admitted 
by the defendant in his written statement, 
To this area, therefore, the exception laid down 
by Mr. Lindsay in Ram Ptyare Lal v. 
Nageshwar (5) does not apply, and the 
general prineiple laid down in Jagar Nath Ojha 
v. Ramphal (4) and aseepted in Ram Pyare 
Lal v. Nageshwar (5) does apply. 

I assordingly modify ‘the desree of the ' 
Court below and restore the desree of the 
learned Munsif with sosts in this Court and 
in the Court below, The plaintiffdid not 
ask nor did the learned Munsif give him any 
relief in respest of the area referred to above, 
whieh has been for a long time in the exelu- 
sive possession of the defendant or his trans- 
feree, 

-Decree modified, 
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ALLAHABAD HIGH COURT. 
Orvit Reviston No, 126 or 1920. 
April 7, 1921. 

Present :—Mr, Justice Walsh and 
Mr. Justice Ryves. 

ABDUL AZIZ—Dxr£XDANT—À PPELLANT 
tersus 
MUNNA LAL AND OTHERS—PEAINTIFFS 


— RESPONDENTS. 
[3 Provincial Small Cause Courts Act (IX of 1887), s. 
25— High Court, power of interference of — Limitation 
Act (IX of 1908), Sch. I, Art. 52—GQoods sold and 
delivered—Suit to recover 
mencement of. 


Although the powers of a High Court under 
section zb of the Provincial Small Cause Courts Act 
are wider than those conferred on it by section 116 
of the Civil Procedure Code, it will ordinarily not 
interfere in cases merely because there has been 
a mistake in law in the application of a Statute, 
but i$ will do so when the Court has gone, com- 
pletely wrong. [p. 435, col. 1.] 

The period of limitation for a suit by a tradesman 
against a customer to recover the price of goods 
sold and delivered, in the absence of any period 
agreed upon for credit, is that prescribed in Article 
52 of Schedule I tothe Limitation Act, and begins 
to run from the date of delivery of each item pur- 
chased. [p. 435, col. 2] 


Civil revision from an order of the Judge 
of the Oourt of Small Causes, Bareilly, 
dated the 8th September 1920. 

Mr. Baleshwart Prasad, for the Applisant. 

Mr. K. E, Dang, for the Opposite Parties. 


JUDGMENT.—This isan application in 
revision, Following the ordinary prinsiples 
resognised in this Court, we are not disposed 
to interfere in sueh aasss merely besause there 
has been a mistake in law inthe misappliea- 
tion of a Statute, although it has always been 
resognised that the powers of the High 
Court under sestion 25 of the Small Cause 
Court Aot are wider than the powers: under 
seation 115 of the Code. But in this ease 
we think the OCourt has gone altogether 
wrong, largely misled by the way in whieh 
the plaintiff presented his ease, and we were 
at one time disposed to reduse the desree to a 
comparatively small amount, namely Rs. 48, 
the balause due in respest of goods delivered 
within three years, plus interest (thereon 
without referenee to any part payment 
whieh might be applieable to otherwise Statute- 
barred items in the other aseount. On the 
whole we have cometo the sonelusion that 
this might be hard on the plaintiff and that 
it would be more satisfaetory to remand the 
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ease to the Court below to take an assount on 
the proper legal footing, so that neither party 
will have the right to say that in endeavour. 
ing to sorrest what appears to usto bea 
missarriage of justiee, we have unsonseiously 
perpetrated another. The ease will go 
bask to the learned Judge and the legal liabi- 
lity of the defendant will be aseertained 
assording to the eorrest legal prinsiples, whieh 
in our view are as follows:— 

The suit is brought by a tradesman 
against a eustomer for goods sold and 
delivered. The termins of the period over 
whieh sueh delivery is spread are 12th 
Desember 1916 andthe 19th of Ostober 
1918. The suit was brought on the 27th of 
February 1920, The Article of the Limita- 
tion Ast applieable to the suit is Article 52, ` 
It is not suggested that any period was agreed 
upon for eredit, and the provision of the law 
is that for the priee of goods sold and 
delivered, where no period of  eredit is 
agreed upon, the period of limitation is three 
years from the date of the delivery of the 
goods. It really lie a lamentable thing, as 
appears from eases whieh come up before this 
Court, that although the Legislature has 
with laborious eare provided no less than 183 
periods of limitation, for.distinet eaumes of 
action and applieations, eonstant eonfuaion ia 
raised abont limitation in eases where it 
ought to be perfestly elear. In the ease of a 
tradesman’s aseount the liability to pay for 
eash item of goods delivered either day by 
day or week by week is in the case 
of eash item the date of the delivery of 
that partisular item, and all the learned 
Judge had to do in this ease was, taking 
the plaintifi’a aesount of goods sold and 
delivered whieh the defendant did not deny, 
to draw a line at the 27thof Febrnary 
1917, items of goods delivered before that 
date being prima facte Statute-barred, and 
then to see with regard to eash item of ear. 
lier date than the 27th of February 1917 


whether it had been in fast paid, or whether 


a part payment had been made in respest of 
that  partieular item whieh took the whole 
item out of the misehiof of the Statute. 

The plaintiff apparently gave no evidenee 
exeept his books which were not disputed, but 
he went into Court with a perfestly idle sonten. 
tion that he was suing for the balanee due on 
& mutual, open and eurrent aseount where 
there had been a reeiproeal demand between 
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the parties. Itis diffieult to see how any- 
body sonld believe that that really applied 
to this ease, and the learned Judge has 
rightly held that it did not, but the introdud- 
tion of it into the saso reveals a self son- 
ssiousness of weakness on the part of the 
plaintiff, of which these taetios are frequently 
indicative, that it was nesessary for him 
to resort to some expedient in order to get out 
of the difficulty of the Statnte.barred items 
whieh were earlier in date than the 27th of 
February 1917, Having dismissed that 
argument, the learned Judge went on to 
utilise a perfeotly right principle, seations 
60 and 61 of the Contrast Act, in applying 
the payments made by the defendant to the 
. items in the plaintiffs aseount, and although 
ihe plaintiff had not given evidenee, he 
atiributed to the plaintif an election to apply 
the payments made by the defendant to the 
earlier items’ in the aseount, whieh is the 
ordinary thing whieh one would expect a 
tradesman to do and an inferense whieh the 
Oourt' might properly draw in the absense of 
any avidense to the sontrary,. The learned 
Judge in dealing with that point uses this 
language: “On esoh date that he made a 
purehase, he also made. a certain payment 
without giving any direation that thé pay. 
ment should be credited only to the purshase 
of that day. The plaintiff, therefore, had the 
‘option to eredit the same to the entire balanse 
due up to that date." In other words, thelearned 
‘Judge has found, and in our view he ought not 
to go bask upon that finding, thatthe plaintiff 
ha&applied the payments whieh the defendant 
féid from timeto time .to the earlier items 
“in the acoonnt; thus redueing the balanse due 
‘up to the date of the payments made, Where 
‘the learned Judge has gons wrong is that he 
has treated sush a payment as a payment 
which takes every item out of the misshief of 
-the Statute. In other words, while in one breath 
holding that Article 85 of the Limitation Aot 
did nòt apply, he has in the result in his judg- 
ment treated the plaintiff's alaim as though it 
was one amount for whieh a balanse only 
‘was being sued for under Artiole 85. This 
was not only a-misdireotion but it was really 
-treating tbe-- ease as something entirely 
‘different from that whioh in fast it was, and 
‘probably-treating itas a suit whioh be had 
no jurisdistion in law to try. When the 
` matter goes back to.him again, he must take 
- the plaintifi’s account and after giving credit 
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for the payments whieh the defendant has 
made, apply them in sesordanee with the 
plaintiff's eleation to the earlier items in the 
acsount, strike a balanee and find out how 
many items were left still unpaid on the 
plaintiff'a &oaount up to the 27th of February 
1917. Unless part payments have been made 
in respeaf of each of these items within the 
meaning of the Statute of Limitation so as to 
take the items out of the three years’ limit, 
each item in respect.of whieh no sueh pay- 
ment has been made ought to be etruek out ‘of 
the defendant's sasount Under the eirsum- 
stances we think the applicant ought to have 
the eosta of this applieation. The sosts of, 
the hearing in the Court below will abide the 
result in proportion to failure and suasess, 
Oase sent back. 
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CALCUTTA HIGH OOURT. 
AÁPPRAL FROM APPRLLATE Decgerz No. 1233 
i or 1919. 
August 11, 1920. 
Fresent: —Mr, Justice Teunon and 
Mr. Justice Abdul Majid. 
UPENDRA NATH SAHA —PraAINTIFF— 
i APPELLANT 
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or versus 
ADHAR CHANDRA SAHA AND OTHERS — 
. Dexenpants—REsPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XLI, v. 81 
— Appellate Court, judgment of, omitting to set out 
any part of evidence, whether in accordance with 
law, 


The judgment of a First Appellate Court, which 
sets out no part of the evidence which leads the 
Judge to the conclusion at which he has arrived, is 
insufficient to enable a Court, of second appeal to say 
whether the arguments of the Trial Court or the 
evidence have been appreciated correctly, and iš 
gh ` jeu in accordance with law. [p. 437, cols; 

Appeal against a daoree of the First Addi. 
tional District Judge, 24-Parganahs, dated 
the llih of Mareb 1919, affirming that of the 
Subordinate Judge, Third Coar& of that 
distriot, dated the 19th January 1918, 

FACTS appear from the judgment. 

Dr. Dwarkanath Mitter (with him Babu 
Monmohan Bose), for tha Appellant.—One 
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‘of the prinsipal issues in the anuit was whe- 
ther a sompromise dearee had been obtained 
by fraud and sollusicn. Ina well-aonsider- 
ed remand judgment the Court of frst 
insíanee same to the eonolusion that the 
eompromise had been, in fast, tainted by 
fraud and sollusion. The Appellate Court 
reversed this finding of fast by an unusually 
short judgment, whieh set forth no materials 
ou whish the judgment was based. Sneh a 
judgment ofan Appellate Court, 'espeeially 
when it ia one of reversal, sannot be said to 
be a judgment in aesordanee with law, for 
‘there is absolutely no material in the judg. 
‘ment to enable your Lordships to form any 
opinion as to the sorreatness or otherwise of 
the judgment. 
. Babu Jogesh Ohandra Roy (with him Babu 
Prokash Okandra Majumdar), for the Respond- 
ents,— No ground has been made ont for 
‘your Lordships’ interferenee in seaond appeal 
in this sase. The matter is eoneluded by 
‘findings of fact. The Appellate Court was 
not bound to set forth in its judgment every 
pisos of evidenee on whish the judgment 
was based. It is sufficient if he says that 
he has examined the svidenes whieh led 
him ‘to the eonelusion at whieh he has 
arrived. 
Dr. Dwarkanath Mitter 
upon to reply. 
JUDGMEN T.— This appeal arises out of a 
suit brought by the plaintiff for deolaration 
of his title to and resovery of possession of 
7 cottas 1 chattak of land. One of the 
material issues desided in the Oourt below 
was the question whether the eompromise 
arrived at in the previous suit between the 
present defendant No. 1, who was the plaintiff 
in that suit, and the present defendants Nos. 
2 to 6, who were the defendants in that suit, 
was a eollusive and fraudulent transastion. In 
& remand judgment extending over fonr print- 
ed pages, the learned Subordinate Judge in 
the Oourt of first instance held that the 
aforesaid sompromise was in fast tainted by 
soljusion and fraud, On appeal the learned 
Distriet Jndge reverses that finding in some 
four sentenees, in whieh he in fast sets out 
no part of the evidenee whieh leads him to 
the sonelusion at which he has arrived. Ib 
18 true that he says that he has followed the 
learned Subordinate Jndge's argument and 
has examined the evidense on the point, But 
this is not sufficient -to enable us to BAY 


was not salled 
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whether in fastthe learned Distriet Judge 
did properly sppreciate the Subordinate 
Judge's argument or sorrestly and assurately 
appresiated the evidense, As he saya 
himself, he proeeeded to deside the matter 
without going "too far" into details. It would 
be more sorrest to say that he proeeeded to 
deside the matter withont going into details 
to all, Wesaunotacsept this judgment as 
one in aseordance with law and we, therefore, 
set aside the deseree made in the Court of 
first appeal and return the appeal to that 
Court to be re-admitted and heard and desided 
in aceordanse with law. 

We may observe that one of the eontentiona 
of the respondents is that the appeal to thia 
Court is eoneluded by the Distrieét Oourt’s 
findings of fast. But the Distriet Judge's 
observations on the issues whieh he purports 
to deside we ean treat only as ineidental 
remarks, and not as reasoned desisions of the 
questions arising on the issues. When the 
Distriet Oourt prosseds to hear and deside 
this appeal afresh, we may point out that it is 
desirable that he should examine and disanga 
all the questions that arise in the «ase and to 
some to findings on eash and all of them. 

The deeree of the Distriet Judge ‘is, 
therefore, seb aside and the appeal remanded 
for fresh deoision in ascordanse with law. 

Costs of thia hearing will be eosts in the 


sage, 
Oase remanded, 


ALLAHABAD HIGH OOURT, 
Sxconp Civil Appeat No, 731 or 1919, 
April 27, 1921, 

Present: —Mr. Justice Walsh and 
Mr, Justiee Wallach. 

JALESAR SAHU— PLAINTIFF — 
APPELLANT 
versus 
RAJ MANGAL AND OQTRERS—DAFENDANTS 
— RESPONDENTS, 

Agra Tenancy Act (iI of 1901), ss. 18, 83, scope 
of—Landlord and tenant—GroveTenant "permitted 
to plant grove —Land, whether ceases to be agricul- 
tural holding-—Grove-holder, rights]of, whether transfers 


able, ; n 


if 
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~ The provisions of seotions 18 and 83 of the Agra 


Tenancy Act are not exhaustive: they merely con. 
template and provide a right of surrender by one 
party to the tenancy against the will of the other. 
Tf a tenant wishes to surrender and cannot obtain the 
land.holder's consent, he can only surrender under 
these provisions: otherwise not at all Buta pro- 
vision of this kind, expressly creating maohinery 
enabling one person to perform an act so as to 
bind another without his consent, does not destroy 
the ordinary rule of law that parties may themselves 
dispense with machinery and may, by conduct, 
mutual consent or express agreement, arrive ab & 
result by common consent which a piece of legis- 


lation enables one of them to arrive at by his own. 


omission alone. [p. 439, eol. 1.] M 
Where a Zemindar grants permission to an 
ant a grove, and trees of 


conpancy tenant to pl eB o 
sonable size are thickly planted, and it is 
found that the planting of the grove was not an 
agricultural purpose, or a mere adjunct to the 
existing occupancy holding or & mere improvement, 
the land ceases to be an agricultural holding, and 
there is a complete and absolute determination, 
gither by surrender or mutual cancellation, of the 
former existing occupancy tenancy and the creation 
by a new contract of anew arrangement. [p. 439, 
col. 2.] 

When land is let for the purpose of planting & 
grove, the occupier or tenant or licensee to whom 
the permission to make such use of it is granted 
by the Zemindar, becomes 2 grove-holder, pure 
and simple, and his rights are transferable, | p. 438, 
n ns holding or right to ocoupy derived from 
the landlord is an ocoupancy or mon-ocoupancy 
tenancy within the meaning of those terms as used 
in the Agra Tenancy Act, then the permission to 

lent trees is nob transferable nor are the trees 
themselves. [p. 438, col. 2.] ——— 

A’ tenant cannot make a valid transfer of trees 
upon an occupancy holding independently of the 
holding, and, therefore, not at all because the hold. 
ing itself is not transferable. [p. 488, col. 2.] 

The holding may cease to be an occupancy tenancy 
by the surrender of it by the tenant. [p. 439, col. 1.] 


Sesond appeal from a  deeree of the 
Distriest Judge, Gorakbpur, dated the lith 
f Marah 1919. 

° Dr. M. L, Agurwala, Messrs. Hamid Hasan 
and Lakshmi Narain Tewari, for the Appel. 


Jant. 
"Dr. S. N. Sen and Mr. Haribans Sahai, 


for the Respondents, 

JUDGMENT.—This ease has been refer- 
red to us by a single Judge of this Court be- 
eause ofthe diffieulty of. reeonsiling eertain 
desisions to whieh we will refer hereafter in 
detail, particularly the eases of Muhammad 
Yasin v. Ilahi Bakhsh (1) and Muhammaa Ismail 
Khan v. Mithu Lal (2) on the one hand, ‘and 


l 6 Ind, Cas, 455; 34 A. 645; 10 A, L J, 78. 
2) 15 Tad, Cas, 656; 11 A. L, J. 649, 
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the ease of Daya kishen v. Mohammad Wasit 
Ahmad (8) on the other hand. We have 
some to the sonslusion that these sases arg’ 
not, as they appear to ba, irresonsilable, and 
that if the fasts underlying each desision are 
slearly aseertained and stated, they present a 
complete and satisfastory Code upon this 
scmewhat sontroversial question, We have 
also some to a elear view as to whieh side of 
the line the present ease lies when its facts 
are understood, and we propose to lay down 
eertain propositions whieh,’ we think, ara 
established by the existing authorities in this 
Court on this trozblezxome question, with the 
hope that they may be of assistanse in 
guiding the subordinate Courts in making 
up their mind as to the real issues of faot 
whieh they have got to determine in arriving . 
ata sorrest or at any rate a slear eonelusion. 
We san but express tbe fervent hope that 
this attempt will not further somplisate the 
matter whieh is obviously sufficiently compli» 
sated already. We think that the following 
propositions are established by the desided 
sases of this Conurt:— 


1. When land is let for the purpose of 
planting a grove, the oecupier or tenant or 
lisensee, to whom the permission to make 
such use of it is granted by the Zemindar, 
becomes a grove-holder, pure and simple, and 
his rights are transferable ‘vide Muhammad 
Yasin v. Ilaki Bakhsh (1) and Muhammad 
Ismail Khan v. Mithu Lal (2).] 


2. If the holding or right to occenpy 
derived from the landlord is an oseupansy or 
non.0oeeupanoy tenaney within the meaning of 
those terms as used in the Agra Tenancy Act, 
then the permission to plant trees ia not 
transferable. nor are the trees themselves 
[vide Daya, Kishen v. Mohammad Wasir 
Ahmad (3), Rameshar Singh v. Madho Lal 


(4). | | 


3. A tenant annot make a valid trana- 
fer of trees upon an oseupanay hold. 
ing independently of the holding, and, 
therefore, not at all besause the holding 
itself is not transferable. This pro- 
position ie merely a sub-branah of 
No. 2 stated above [vide Kasim Many, 


(3) 30 Ind. Cas, 565; 13 A, L. J. 833, 
(4) 52 Ind. Cag. 191; 17 AT. 7. 971; 42 A. 80, , 
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Banda Husain (5), Imdad Khatun v, Bhagirath 
(6), Kausalia v. Qulab Kuar (7), Janki v. 
Bheoadhar (8) . 

4, The holding may eease to be an oseu- 
pansy tenaney by the surrender of it by the 
tenant.’ The extinetion of an. oasupaney ten. 
anay is expressly provided for by sestion 18 
of the Agra Tenaney Aet, whieh by sub-aes- 
tion (c) ineludes abandonment or surrender 
after serviee upon the land-holder of the notiae 
of surrender, and seotion 83, which must be 
read with sestion!18 for this purpose, provides 
the eonditions and machinery for ¢ffeating 
sush surrender, but these provisions are not 
exhaustive. They merely sontemplate and 
provide & right of surrender by one party 
to the tenaney against the will of the other, 
If he wishes tosurrender and eannot obtain 
the land helder’s eonsent, he ean only aurren- 
: der under these provisions; otherwime not at 
all. Buta provision of this kind, expressly 
ereating mashinery enabling one person to 
perform an sst so as to bind the other with. 
out his sonsent, does not destroy the ordinary 
rule ‘of law that parties may themselves 
dispense with machinery and may by 
sonduet, mutual sonsent or express agree- 
ment arrive ata result by «€0mmon sonsent 
whieh a piese of legislation enables one of 
them to arrivo at by his own omission 
alone. 

This being, as we think, a auc statement 
of the law as itstands to-day applisable to 
the varying eireumstsanees whieh arise be- 
tween Zemindars and tenants in relation to 
groves, all that remains, so far as the sase 
now for our desigion is soneerned, is to see 
what really are the fasts found by the lower 
Appellate Court, 1€ seems to us that eitber by 
express language or by nesessary implieation 
the judgment of the lower Appellate Oourt 
establishes the following faots :— ` 

(1) Permission was given by the Zemindar 
in 1885 to the tenant to plant & grove. The 
tenaney had been an oseupaney one, 


(8) i. = 616; A, W., N. (1883) 169; 8 Ind. Deo. 
N. 

9) 10. 169; A. W. N. (1888) 82; 6 Ind, Dec. 
(7) 21 A. 297; A. W. N. (1899) j72; 9 Ind, Deo, 
N. 8.) 898. 

(8) 23 A, 211, 
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(2) The land from that moment seared to 
be an agrieultural holding, though it may for 
& short period, while the trees were growing, 
have been utilised as such 

(3) The relations between the Zemindar 
and the tenant were from that moment 
governed bya fresh eoníirast. 

(4) The planting of the grove by the 
tenant was not an agricultural purpose. 

(5) Theoseupansy rights remained in 
abeyance during this speeial eontraet. 

(6) The trees were trees of eonsiderable 
size, thiekly planted and eventually number- 
ed 111 mangoes, 235 bamboos and 221 
Kathal troes, 

(7) This planting or new purpose was nob 
a mere adjunet to the existing oesupansy 
holding or & mere improvement. 

We think these findings of faet amount to 
a finding of law or raise the nesessary infer. 
enoe of law that there was a eomplete and 
absolute determination, either by surrender 
or mutus] sanesllation, of the former existing 
ossupansy ftenansy and the ereation by a 
new eontrast of a new arrangement al. 
together. 

The only aomplaint against the learned 
Judge’s judgment in our view is that he did 
not see the legal sonsenquense of his own 
findings of fast and that had he done so, he 
would have no doubt some to the sonelusion, 
whish we-have some to, that this is governed 
by the ease of Muhammad Yasin v. Ilahi 
Bakhsh (1) already referred to. It remains, 


. in order to enforce our view that the desisions 


are not irresonoilable, to draw attention to 
the two prinsipal eases where the ruling 
appears to have gone the other way. 

First with regard to the sase of Daya 
Kishen v. Mohammad Wazir Ahmad (3) our 
brother Rafique, whose judgment was upheld 
in Letters Patent Appealand who held that 
the planting of a grove by permission of the 
Zemindar on an oesupaney tenaney does not 
neeessarily ehange the nature of the holding 
or enable the*tenant to transfer the trees so 
planted, pointed out in his judgment that it had 
been held in the lower Courts that the land 
and the grove in suit had not been granted 
for planting a grove, but was an osenpansy 
holding upon whieh the tenant had planted 
the grove, The distinetion may be a fine 
one in fast, but it is substantial in ita results. 
Similarly in the ease of Hameshar Singh v. 


. Madho Lal (4) in the statement of faeta 
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sontained in the judgment of Mr. Justise 
Ryves whieh does not go very fully into this 
aspest of the ease, it is at any rate made 
alear that the Maharaja of Darbhanga was-in: 
that sase admitted as a.tenant some 36 or, 40 
years after the planting of the grove and that 
he was recorded as a non.osenpansy tenant in 
the revenue papers. It was further pointed 
outthat he himself was in a diffisulty in 
making up his mind wether he should defend 
the suit asa grove-holder, pure and simple, to 
whom the provisions of the Agra Tenansy 
Act could not apply at all, or whether he 
would set up an oaeupanoy tenansy from 
whish he sould not be ejeeted on the grounds 
on which he was sought to be ejested, and 
further that the Revenue Court had held 
him to be a  non.oseupansy tenant. These 
findings, in our opinion, make itolear that 
that oase was on the other side of the line. 
The result is that the decision of these eases 
really depends on the presise findings of fast, 
and that it is impossible to lay down any 
general rules in Sesond appeal exaept the 


propositions which we have attempted to lay. 


down, the applieability of whish depends on 
the finding’ with regard to the nature and 
purpose of a tenaney. In this sonnestion we 
cannot do better than quote a passage from 
Mr. Agarwala’s book on this somewhat 
` diffieult question of what is the legal status of 
a grove, The passage is paragraph 4 on page 
4 of the 7th Edition:— A grove isa piese of 
land eovered by trees or bushes. .The spases 
between the trees may or may not be used for 
agricultural purposes. Sometimes they are 
and sometimes not, Where they are so used, 

a grove may be ‘land’ as defined in the Ast. 
That will depend on whether the thing let 
was the grove, to whieh  aultivation is 
merely an appendage, or the land for agrioul- 
tural purposes, the trees being merely an 
adjunet to it. Bat when no portion ofa 
grove is used for agriauliural purposes, a 
grove is .sertainlp not ‘land’ within the 
meaning of the Aot.” 4 

The Courts below, as, we have often oeoa- 
sion to say, should be sareful to find the fasts 
elearly and fully so as to eover all the 
matters in controversy before muddling 
themselves with so-salled authorities, whare 
the High Court Judges have done no more 


than lay down the principles applisablo to | 
the particular state of facts whish some. 
When, the learned — 


before them in appeal. 
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"as b. , i 
Judge has satisfied himself what are the truė 
fasts of the sase before him, it is time. enough 
for him to see whish, ifany, of the reported 
authorities apply to the sase. 

This appeal must be allowed and the 
plaintiff will be entitled in regard to the 
plot now in appeal tothe usual deeree for 
foreslosure under Order XXXIV with ooats. 
here and below. Wedo not touch the exist- 
ing deeree in favour of the defendants with 
regard to the other plota. The appelant 
wil have hie sosts in the lower Appellate 
Courtand here on the higher seale (if any) 
and he must get his sosta of the first Court in 
proportion to  sussess and failure. The 
interest payable under the deeree will be 
simple interest, The defendants will he 
at liberty to apply to this Bengh as toany 
point arising on the drawing up of. the 
decree. i oe 

Appeal allowed, 


CALOUTTA HIGH COURT, 
Civit Ruce No, 18 or 1921. 
Marsh 3, 1921, 

Present :—Mr. Justiee Newbould 
and Mr. Justise Cuming. 
RAMESWAR MARWARI AND OFH£ERS— 
DEFENDANTS- PETITIONERS 
versus 
HARMUKH MARWARI, son OF LATE 
RAMDHAN MARWARI, RESIDENT oF 
RANIGANJ, Disrrior BURDWAN— 


PLAINT/ FF—Oproaite PARTY. 
Civil Procedure Code (Act V of 1908), ss. 115, 151— 
Revision —Inherent power—Restoration of suit dismissed 
for default, order for, whether without jurisdiction. 


Where a Court, inthe exercise of its inherent 
power under section 151, Oivil Procedure Code, 
restores a suit which has been dismissed for default, 
although it finds on the facts that it cannot be 
restored under Order IX, rule 9 of the Code, it does 
not act without jurisdiction within the meaning of 
section 115 of the Code. [p. 441, col. 1.7 

Rule against an order of the Oourt of 
Sub-J udge, Asansol, in Rehearing Case No, 34 
of 1920, in Sait No. 192 of 1916,- 

FAOTS appear from the judgment.. 

Baba Jogesh Ohander Hoy (with him Babe 
Bànkim Ohandra Mukherjee); for the Peti- 
tioners,—When there is a desree against 
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plaintiff for default, thera ara two modes 
Of restoring the suit, viz, by an applisation 
for review of judgment or by an applies- 
tion under Order IX, rule 9. of the Code 
of Civil Prosedure. But the Oonrt before 
restoring the suit must be satisfied that 
there was sufüeient sause for the non-ap- 
pearance of the plaintiff. On the faota 
found the suit sould not have been restored 
under Order IX, rule 9, Civil Prosedure 
Code. The order of the Court restoring 
the suit, ie, therefore, without jurisdistion. 
“Babu Bepin Behary Ghose (with him Babu 
Jyotish Ohandra Sarkar), for the Opposite 
Party.— Order IX, rule 9 of the Code of Civi] 
Prosedure, has not taken away the inherent 
power of the Court-under sestion 151 of 
the Code, whieh gives: the Court jurisdis 
tion to- pass sush orders as may be ueses- 
sary for the ends of justice. The order 
for the restoration of the suig is not without 
jurisdistion, See Debt Bakshh Singh v. Habib 
Shah (1). 

Babu Jogesh Chander Roy replied. 

JUDGMENT.— Having regard to the 
desision of the Judicial Committee in Debi 
Bakhsh Singh v. Habib Shah (1), we sannot 
say that the lower Court aeted without 
jurisdiction when in the exereise of its 
inherent power under sestion 151, Oivil 
Prosedure Code, it restored a suit whieh 
had been dismissed for default, although 
it found on the faets that it aould rot be 
restored under Order IX, rule 9. As regards 
the second order against whieh this Rule is 
directed, the order direeting the plaintiff and 
the defendant each to pay -to Court the sum 
of Rs. 500 to enable the Court to oarry on 
further proseention of the suit, we hold that the 
Court below elearly had jurisdiction to make 
auch an order. That being so, it is unnecessary 
for us io sonsider in revision whether or not 
it was a proper order to make. The materials 
before us are ipsuffieient to enable us to 
express an opinion on that point. The result 
ia that this Rule is dissharged with soste, 
hearing fee one gold mohur. | 

Rule discharged. 


(1) 19 Ind. Cas. 626; 85 A. 881; 17.0. W. N. 825; 
1i A. L. J. 626; 18 C. L. 3. 9; 16 Bom L., R. 640; 14 
M. L. T. 53; (1913, M, W. N. 566; 25 M. L.J. 148; 
16 0.0. 194; UL A. 151 «P. C.). 
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ALLAHABAD H:iGH COURT. 
Figst Ovi APerar No. 420 or 1918. 
April 12, 1921, . 
Present :—Mr, Justise Tudball and 
Mr. Justice Sulaiman. 
PANCHAM AND” OTHERS — PLAINTIFPS— 
——ÁPPELLANTR 
VETEUS 
ANSAR HUSAIN- AnD OTHERS— DEFENDANTS 


— RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art, 182— 
Mortgage~Period fixed for redemption—Interest payable 
annually-—Morigagee to sue on accwrrence of default 
—Default-—-Suit on mortgage— Limitation terminus a 
quo. 


' A mortgage-deed executed on 21sb Feburary 
1893 fixed the period of redemption at 12 years, 
and contained a stipulation that the mortgagor 
would pay a fixed annual sum towards interest, 
and that on default in the payment of any interest, 
the mortgagee, without waiting for expiry of the 
period fixed for redemption, would have the power 
to sue for the whole of the principal sum due to- 
gether with interest. A default occurred in payment 
of the first instalment which was due on isi Feb- 
ruary 1894. The mortgagee brought the present suit 
on the 21st Feburary 1917 to recover the principal sum 
due on the morigage : 

Held, that the suit was governed by Article 132, 
Schedule I, to the Limitation Act and having been 
brought more than 12 years after the mort- 
BET default, was barred by limitation. [p. 443, 
col. 1. 


Firat appeal against a deeres of the 
Subordinate Judge, Allahabad, dated the 
3lat May 1918. 


Mr. Peary Lal Banerji, for the Appellants, 

Messrs. afiuddin Hasan, Radha Kent 
Malaciya, Hyder Mehdi and Maji? Ali, for 
the Respondents. 


JUDGMENT,—This is a plaintiff's appeal 
arising ont of a snit for sale brought on the 
basis of a mortgage deed, dated the 21st of 
Febrnary 1893, purporting to have been 
exeauted by two persons, Zauwar Husain and 
his mother, Musammat Sadar un.nissa, in 
favour of tbe plaintiff-appellant, Panaham, 
According to the dosument Rs. 4,000 was the 
loan and it was Seaured on two elasses of 
property. Firstly, pure Zemindari in Mauza 
Deoria and Chak Muhammad  Panab, 
Perganah Jhusj, of the Allahabad Distrist and 
13 items of property which the mortgagors 
held as mortgagees from other persons, Among 
these 13 items were two mortgages of property 
in Marza Ohintemanpar and Sidhaura. Ont of 
the sam of Ra. 4,000, Rs, 1,400 purported to 
have been paid in cash prior to the registration 
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and Rs, 2,600 purported to have been left 
with the oreditor for payment of sertain 
debts due from the: mortgagors to other 
persons. They were as follows :— 


Rs. 1,000 due to Nawaz Khan on aesount 
of his deeree. 

Rs, 700 due to Ilabi Bakhsh of Utraon. 

Rs. .400 due to Mir Zahid Husain who 
held a mortgage of str land in Manza Deoria; 
and ; 

. Res. 500 to Lala Janki Prasad, Banker of tha 
City of Allahabad. 


Aesording to the terms entered in the 
dosument the interest was to be Re, 1 per eent. 
per mensem and the exesutants stipulated to 
re-pay the loan in 12 years. They further 
stipulated that they would pay annually a 
sum of Hs. 500 on aesount of prinsipal and 
interest. The interest at Rs. 12 per sent. per 
mensem for one year amounted to Hs. 490, 
so that this sum allowed for the payment 
of the annual interest and a little over. 
They stipulated that the amount thus paid 
annually should be set off against the interest 
and the balanse should be oredited towards 
the prineipal. Further on in the dosument 
the mortgagors stipulated that if in any year 
they were unable to pay the interest, the 
interest might be treated as prineipal and 
would earry interest at the rate of Re, l per 
sent. per mensem, Further on in the deed 
they further stipulated that if there was any 
default in payment of the Rs. 500 per annum, 
ihe mortgagee was to have power, without 
‘waiting for the expiry of the stipulated 
period, to set aside all the other stipulations 
embodied in the dosument and to bring a suit 
in Court to realise the entire prineipal 
together with interest and sosts from the 
persons of the mortgagors and from’ the 
hypothesated property. Musammat Sadar- 
un-nissa and Zauwar Hussin are both dead 
and the persons who are now sued are their 
heirs, They pleaded in defense that the 
deed had not bean exesuted by  Zauwar 
Husain and  Musammat Sadar-un-nisga, 
They pleaded that no sonsideration had 
passed; and they lastly pleaded that the suit 
was barred by limitation. We may note 
here that it is an admitted fast that all the 
13 iteme of mortgagee rights which were 
hypothesated under the deed in snit have 
disappeared,. that is, the original mortgagors 


have..paid off the mortgages, but- not $o- 
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Paneham or + any of the present plaintiffs, 
The plaintiffs bave not made the original 
mortgagors of those properties parties to the 
present suit. The Court below has held that 
Hs. 3,000 out of the Rs. 4,00C entered in 
the deed as  sonsideration was astually 
paid. It has further held that the deed 
was duly exesuted by Zauwar Hussain and 
Musammat Sadar-un-nissa. Jt has held 
that the suit is barred by limitation. 

The plaintiffs in their appeal urge:— 

That the Rs. 1,000 of  sonsideration 
whish the Court below has disallowed has 
been established. They further plead that the 
guit is not barred by limitation. 


So far as the Ra. 1,000 of the sonsideration 
is eoneerned, the appeal bas not been 
partisularly strongly pressed. The learned 
Vakil for the appellants states that his, 
elients will be quite satisfied if they san get 
a desree for Rs, 3,000 prinsipal. together 
with interest thereon by sale of the 
hypotheeated property, “With regard to this 
item, therefore, we need not say mush, exeept 
that we agree with the Court below that the 
appellants have failed to establish the pay- 
ment of this item. lt was a sum whieh they 
had to pay to the desree holder, Nawaz Khan. 
Exeepting the bare statement of the plaintiff 
Pancham there is practically no evidenee. 
No reseipt has been produeed, and the best 
evidense whieh was obtainable from the 
resords of the Civil Oourt has not been put 
forward. We, therefore, agree with the Court 
below that the plaintiffs have failed to estab- 
lish the payment of this Ra, 1,000, 


We next some to the question of.limitation. 
This may be divided into two heads. First of 
all it is pleaded that. the plaintiffs had a 
period of 24 years within whieh to bring 
their suit on the basis of the bond. Next it is 
pleaded that even if they had not this lengthy 
period, still the plaintiffs have addused eyi- 
denos and have established the payment of some 
10 sums of money on various dates on aseount 
of interest due under the deed and that these 
payments of interest have given the plaintiffs 
further time and the suit is, therefore, within 
12 years of the last payment. The first 
portion of the plea is based upon the terms 
of the deed. The doeument is dated the 
21st of February 1893. The period fixed for 
payment was 12 years, whish would bring the 
time up to the 2let of February 1903. The 
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suit is within 12 years of this date, it having 
been filed on the Zlat of February 1917, that 
is, on the very last day of limitation. The 
Oourt below, however, has held, relying on 
the Fall Bensh desision of this 
in Gaya Din v. Jhuman Lal (1), that 
the suit ought to have beer brought 
within 12 years of the 21st of February 
18984. It is an admitted fast that the 
sum of Rs. 500 whieh the mortgagors 
stipulated to pay annually was not paid at 
any time. The first sam of Rs. 500 was due 
on the 21st of February 1894. Admittedly 
it was not paid. Even the entries of the 


alleged payments on the bask of the doou- ' 


ment do not begin before the lbth of 
Desember 1899,  Aesording to the terma of 
the deed the mortgagee was entitled to sue 
on the 2lst of February 1894 by reason of 
the default. Article 132 of the Limitation 
Ast elearly applies to the suit and that 
Artiele fixes a period of 12 years from the 
date on whieh the money besame due, The 
lower Court has alao held that exeepting the 
one alleged payment of the 15th of December 
1899, none of the other alleged payments of 
interest have been proved. It has, there- 
fore, held that the suit is out of time. It is 
urged before us praetieally that we should 
not apply theruling in Gaga Din v. Jhuman 
Lal (1), beeanse in the aase of certain 
other suits to which Artisle 132 does "not" 
apply, this Court has in sertain instanees 
some to a desision whieh in principle may 
slash with the prinsiple laid down in the 


Full Beneh ruling. We do not think that. 


this is a good argument. The first question 
is, whether the sireumstanees of the two 
eases, that is of the reported ease and the ease 
before us, are identieal or not, and whether 
the Full Beneh ruling does as a matter of faot 
apply to the suit before us. We have 
compared the two eases and find it impos- 
sible to distinguish between them. lu the 
present suit no option whatsoever was given 
to the mortgagee in the matter. The 
stipulation laid down (and the mortgagors 
agreed) that if they failed to pay the annual 
sum of Hs. 500, the mortgagee had a right 
to sue. On the fase of this doeument now 
in suit the mortgage money besame due on 
the 21st of February 1894 and time began to 
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run. That time, in the absense of any 
payments on aseount of interest, same to an 
end at the end of 12 years and the present 
suit was brought, aa we bave already pointed 
ont, at the end exast]y of 24 years from the 
exosution of the doeument. itis true that 
the Madras High Court has, in a resent sase, 
differed from the desision of this Court. In 
doing so, it has had to go sontrary to one of 
its own former degisione, whereas the Calentta 
Hight Court has eonsistently followed the 
opinion of this Court, or rather the desision 
in the Fall Benesh is based partly on the 
desisions of the Oaleutta High Court, and 
we Beg no reason whatsoever not to follow 
the desision of this Oourt, whieh up to the 
present moment has not been upset and 
with whish we agree. Unless, therefore, the 
plaintiffs are able to satisfy us that the 
alleged payments of interest entered on the 
back of the dosnment were made, their suit is 
elearly barred by limitation, In regard 
to these payments, they are ten in number, the 
earliest payments purportto have been endorsed 
on the deed in Desember 1:99, June 1901, 
February 1902 aud January 1903, The 
four sums mentioned in these four entries 
purport to have been paid by  Zauwar 
Hussin and the entries on the deed to have 
been made. by Paneham. The next two 
entries are of January 1904 and Desember 
1904 and purport to cover two sums of 
Rs. 700 and Ra, 300 sent by Musammat 
Sadar-un-nissa tbrough Mata Bhik, one of 
her servants. The entries whieh are made 
in the Urdu sha:aster purport to have been 
made by Partap Dube. The 7th item is 
dated the 10th of April 1906 and pur. 
ports to relate toa sum of Hs, 900 paid on 
that date by Musammat Sadar.un-nissa her- 
self. The entry purports to have been 
made by Paneham Dube. The 8th and 
9th items of Rs. 1,000 eash dating in 1910 
and 191i also purport to have been paid 
by Sadar-un-nissa herself and both the 
entries are in the handwriting of or pur. 
port to be in the handwriting of Sheo 
Partap. 

The last item of llth August 1912 is a 
sum of Rs. 1,000 and the entry purports 
to have been made by one Jaswant Rai, 
a servant of the plaintiffs, The Oourt 
below has pointed to the fast that the 
evidenee of these payments sonsists only of 
the statements of Pansbam and Sheo Partap. 
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It has in the eireumstanses of the aase refused 
to acsept their evidenee as suffisient proof. 
The lower Oourt slearly hesitated to believe 
these two men, In regard to the payment 
of the 15th of Desember 1899 the Court, 
however, has acsepted their statementa be- 
eause of an entry in the deed, dated 16th 
of January 1900. That deed purports. to 
be & sale-deed of a half share in this 
dosument as well as other dosaments by 
Pancham in favour of Kalka Prasad. There 
had been a partition apparently in the 
plaintiffs’, family and their rights under 
eertain deeds were distributed among them, 
and then there were transfers from one 
to the other of their shares, In this salo- 
deed there is an entry of the deed now 
in suit showing the value of the bond 
itself on the 3lst of Desember 1899, 
Assording to the saleulation made therein 
the interest shown as then due was really 
less than the full amount salenlated assord. 
ing to the bond; therefore, it was pleaded 
on bebalfof the plaintiffs that this shows 
that there must bave been some payment 
of interest prior ta the 3lat of Desember 
1899 and they point to the entry dated 
15th of Desember 1899, whieh shows a 
payment of Rs. 353-8.0, and they say this, 
therefore, is eorroborated by the entry in 
the sale.deed of the 16th of January 1500, 
The lower Court has more or less made 
a present of this item to the plaintiffs, 
We have been taken over the evidensee of 
Pansham, Sheo Partap and Jaswant Rai 
and on a eonsideration of their evidence, 
we have some to the conslusion that all 
these entries of payments on the back of 
the . desd are highly suspisious and that 
not even the entry of the 15th of Desember 
1899 has been established to our satisfae- 
tion. The appellanta are people who on 
the face of the resord have done in the 
past a considerable amount.of money lending, 
Even thair sale-deed of 16th January 1904 
shows that, They have not prodused in 
Court any books of asscunt whatsoever to 
show that any of these payments were made. 
They have stated in Court that they kept 
no acssount books; that they every year 
prepared what they eall a chauban4t, which 
we presume consisted of papers stitshed 
togetlier and whieh they say they throw 
away and destroyed at the end of eash 
year. Now the evidenee shows that not 
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only did they lend money bnt they also 
lent grain; they are described as Mahajans 
in Pansham'a own deposition. He thera 
gave-bis ossupation as that of a Mahajan and 
Zemindar. Sheo Partap alao described himself 
asa Mahajan. They are residents of Jhusi, 
whieh ia & suburb of tha town of Allahabad. 
We find it impossible to believe that they 
maintained no assount books at all. Not 
a singla reseip$ purports to have been 
given, No signature of any of the alleged 
payers has been taken. We are asked to 
aesept the statements of Pansham and Sheo 
Partap as being simply true, unsupported 
practisally by any other evidenes. An ex- 
amination of the baek of the bond will 
show that the entries Nos. 1, 2, 3 and 4 
are not in the position on that bond where 
one would naturally expesi to find them. 
Beneath the registration endorsement there 
was a gertain amount of opsn spass, Ons 
would have thought that a person endorsing: 
a payment on this dosument would hava 
naturally began the frat entry at the begin. 
ning of the open spase, but we find that 
these four earlier payments are entered in 
eramped spasea in bstween the entries made 
by the Registration Offiser and the stamp 
vendor on the baak of the deed. 

The next point whieh is worthy of notico 
is this:— The plaintiffs. would ask ns to 
believe that on the 10;h of April 1906, 
Musammat Sadar.un-nissa herself paid the 
sum of Re, 900 and that ahe made three 
further payments of Hs. 1,000 sash on the 
Sth of November 19:0, 20th of Ootober 1211 
and the Ilth of Áagust 1912. Now in 1906 
on the plaintiffs’ own sbowing the amount 
of their debt was Rs. 14,647-2-0. The value 
of the property sould not have baen more 
than this amount. The amount of ‘the 
debt eontinued fo swell up to Rs. 21,622 
in 1910 when the Musammat is eaid to have 
paid Hs. 1,000 more, In 1911 it had 
swollen to Rs, 23,094 when another sum of 
Rs, 3,100 is said ts have bean paid, and 
in 1919 it bad swollen £o Rs. 24,745 when 
in Augnst of that year another Rs, 1,000 
is said to have been paid. The insome of 
this property is said to be Ra. 500:to Rs..600 
par annum. The amount of the debt in 
1910, 1911 and !912 was eonsiderably more 
than the value of the property. It is 
diffieult to believe that any mortgagor would 
in those sireamstanses have thrown Res, 1,000 _ 
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into the posket of the plaintifs without 
any objeot whatsoever. It made no appre- 
eiable redustion in the amount of the debt. 
The latter was far greater than the value 
of the property, and it would have been 
& hopeless payment whieh no sane person 
would have made. But there is another faet 
whieh goe: to show that no sueh payment 
would, however, have been made by Musammat 
Sadar.un-nissa. On the 24th of May 1906, 
that is, a month and fourteen days after the 
alleged payment of Rs. 900 of the 10th 
of April 1906, the mortgagor of two 
portions of the mortgaged property, that 
is, the shares of Mauza Ohintamanpur and 
Sidhaura, filed an applieation under seetion 
83 of the Transfer of Property Act to which 
he made both Sadar-un-nissa and Paneham 
parties. Ho tendered the money due under 
his mortgage and made Pansham a party 
beaause, as he alleged, he-had diseovered the 
existenoe of the document of Zlstof February 
1898, under whieh the mortgages purported 
to have submortgaged her rights, and he had 
questioned Musammat Sadar-un-nissa who 
had deniéd the mortgage of the 21st of 
February 1893, and, therefore, to protect 
himself he made both Pancham and Sadar. un- 
nissa parties to his applisation and paid the 
money into Court. Notiee in that ease was 
issued to Pancham. It was not served upon 
him personally but was attached to the door 
of his house, On the 22nd of November 1906 
Musammat Sadar-un-niasa filed a reply in 
that proeeeding, in which she also stated that 
she had denied the exesution and completion 
of the deed of the 21st of February 1893 and. 
she slaimed the money depositsd by the 
mortgagor, Sahib Ali, as belonging to herself. 
Apparently Pansham took no farthér steps in 
the matter and the money was withdrawn 
from Court by Musammai Sadar un-nissa, It 
is, therefore, clear that so early as the begin- 
ning of the 10th of April 1903 Musammat 
Sadar-un-nissa had publisly denied exeention 
of the desd now in suit. We have pointsd out 
above that the mortgage debt in that year 
was praotieally equal to the value of the prop- 
erty, if-mot greater and that in subsequent 
years if continued to insrease till the payment 
of the debt was a hopeless one. We have also 
the admitted. fast that all the -mortgages 
rights that were bypotheeated to the present 
plaintiffs have been redeemed and the 
plaintifis have not deemed: it worth their 
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whila to make those mortgagors parties to 
the present suit. In these eireumstanses, we 
think that it would be dangerous in the 
extreme to place any relianee whatsoever on 
the evidense of Pansham, Sheo Partap or 
any of the plaintiffs’ witnesses, We cannot 
and we do not believe that any of the pay- 
ments endorsed onthe doeument were ever 
made, They  sertainly have not been 
established to our satisfastion. In any view, 
it is elear that the anit was barred by limita- 
tion and was properly dismissed by the Oourt 
below. The appeal fails and we dismiss it 
with sosts, including fees on the higher 
soale, l i 


Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Exgoution First APPEAL No. 342 
or 1920. 
May 20, 1921. 
Present:— Mv, Justiee Walsh and 
Mr. Justiee Wallash. 
Ohcube TANSUHK RAI AND ANOT4ER— - 
APPELLANTS 
v6TSUS 


SRI GOPAL—HR*FBPONDENT, 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 14—-Mortgagee obtaining simple money-decree in 
satisfaction of morigage-debt— Property under mortgage, 
liability of, to sale in emecution, : 


A mortgagee who has obtained a simple money- 
decree in satisfaction of a olaim arising under his 
mortgage is competent to bring the mortgaged 
property to sale in execution of his decree if the 
mortgage has ceased to be enforceable. [ p. 446,001. 2.] 

Rule 14 of Order XXXIV of the Civil Procedure 
Code applies only where the decree obtained by 
thé mortgagee is for the payment of money in 
satisfaction of the claim arising under the mort. 
gage; but the mortgage must be a, subsisting mort: 
gage, and not one which, by reason of the flow of 
time or any other like circumstance, has ceased to 
be enforceable by Jaw. [p. 446, col. 2; p. 441, col. 2; 
p. 448, col, 1.] 


+ 
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Exesution frat . appeal from' an order of 
the Subordinate Judges, Agra, dated the 


12th July 1920. 


* 


= Mr. Baleshwart Prasad, for the Appal- 
lanta. : 

Mr. N. P, Asthana, for the Respondent, 
JUDGMENT, 

Warsa, J.—This is an exesution. first 
appeal, raising a question whieh is by no means 
infreguent and whish is eonstantly aosom- 
panied with  diffisulties of solution. The 
learned Judge, from whose order the appaal 
is brought, rightly says that it is not free 
from diffiedlty. He evidently felt doubts 
himself. The only osritisism which one san 
pass upon his judgmantis that he relied 
upon somewhat antiquated reports in the 
faoa of some resent desisions by Benches of 
this Oourt. The question is whether a 
mortgagee who has obtained a simple money- 
desres, has obtained sush dearee in satisfac- 
tion of a slaim arising under his mortgage 
within the meaning of Order X XXIV, rule 14, 
Civil Prosedure Code, so as to deprive him 
from bringing the mortgaged property to 
gale in exeeution of his decree. The lower 
Court has desided the question against the 
mortgagee, who appeals. Itseems superfluous 
in these days to point out onee more that 
this provision in the Firat Sehedule to the 
Code supplements old sestion 99 of the 
Transfer of Property Ast in a modified form, 
more favourable, if that be an appropriate 
expression, to the mortgages, and the pfinoi- 
ple aimed at, and the misshief sought to 
be avoided, by thisenaetment is that inas- 
mush as equity has always leaned against 
any attempt to elog or destroy the equity 
of redemption, a mortgagee who has substi- 
tuted mortgages rights may not give the 
go-by to the mortgage and the rights given 
by the mortgage against the security, and 


obtaina simple money-deerse and then en-. 


deavour to sell under the deeree the property 
originally mortgaged, and by  beeoming 
purshaser asquire the proprietorship unen- 
sumbered by the equity of redemption. 
Rogent eases in this Court have clearly 
established the principles on whieh this 
provision should -be applied. On one side 
of the. line.there is the desision in the ease 
of Kadma Parin v. Muhammad Als (1) desided 


. (1) 60 pnd, Oes. 194; 41 A, 899 17 ALL. J. 
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by my brother Piggott and myself. There 
the deeree had been obtained upon an agree- 
ment whish had been entered into. not in 
Substitution of or  modifisation of but to 
supplement the mortgage-deed. I saannot 
do better than quote, as I quoted in my 
judgment-in that ease, the statement of the 
Subordinate Judge. He says: "It seams to 
me to be drawing an unjustifiably subtle 
diatinetion to say that the olaim arose, not 
under the mortgage, but under the saparate 
agreement, when thatagreement was made 
as a direst consequensa of the mortgage, and 
as a means of giving oftast to the aonditions 
of the mortgage." Onthe other side of the 
line are two rasant dasisions:—~ ` 


(1) the oasa of Obedi Lal v. Saadat-un-nissa 
Bibi (2) to whieh I also was a party, where 
it was held that the bar created by rals 
14 of Order XXXIV did not ‘apply where 
the mortgage had bssoms extineh by the 
expiration of time. 


(2) the sase of Suraj Narain Singh v. 
Jagbali Shukul (3), where my brothers 
Tudball and Sulaiman, after examining into 
the faete of the ease, held that the bar did 
not apply because the mortgagee, seeing the 
forse of the mortgagors’ aontention that the 
mortgage was not enforeeable, had to abandon 
his elaim under the mortgage. The vital 
words of rule 14 are these:—'In satisfaction 
of a elaim arising under the mortgage.” It 
slearly eontemplates an existing surviving 
mortgage, It elearly does not eontemplate 
a claim when the mortage has seased to 
exist. It would require wordas such as 
‘arising out of” or "in relation to” in order to 
give such an effest to the provision, The 
duty of the Court, therefore, in all these eases 
and in this osse—the task is by no means & 
simple one —is to examine all the eireumstan- 
«63 and partisularly the sondust of the parties, 
where there has been previous litigation over 
the mortgage, Shortly stated, the eireumstanees 
of this ease are that the mortgage was 
granted for sir land ‘and also sartain 
Zigmindari. In breach of the provisions of 
the Agra Tenaney Ast the mortgagee oarried 


(2) 88 Ind, Cas, 907; 30 A. 86 14 A. i d. 
0 


(8) 57 Ind. Cas. 14; 42 A, 666; 2 U. P. L. B. (A) 
196; 18 A, L. J. 677. : | s i | £ 
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out ‘the usufrust, so far as the sir land is 
soncerned, by leaving the proprietor or 
mortgagor in possession under arent agree- 
ment in whieh the rent bad not been fixed, as 
required by the Agra  Tenaney ‘Aet. 
Presumably the rent, if fixed, would have 
bsen insuffisient to compensate the mortgagee, 
and the arrangement appears to have been in 
the nature of a eollusive. one, so familiar in 
these Courts, to defeat the provisions of the 
Statute. Controversy having arisen in the 
Revenue Court, the kabuliyat was declared to 
be invalid. Inaddition to this the mortgagor 
failed to hand over possession of all the 
property. The result was to leave the 
mortgagee in eonsiderable  diffeulty. He 
might have sontented himself with suing for 
' a simple money-deeres upon the sovenant in 
the mortgage.. He did not do that, but he 
sued in the Civil Courts for sompensation, 
alleging the original loan, the unpaid rent, 
the failure to give possession, and, stated 
shortly in sommergial language, the general 
loss of his seeurity. The plaint was very 
badly framed and if the gentleman responsible 
for it had wanted to make the position of the 
mortgagee as diffiault as possible, he could 
not have done it better, The defendant, who 
is now respondent, attaeked the validity of 
the mortgage in his written statement. 
There were other defendants, minor members 
of the mortgagor's family, who even disputed 
ihe validity on the ground of want of legal 
neeessity, but in the result the parties went 
to arbitration and the matter ended in an 
award whieh was eventually filed an a deeree, 
Both parties in the appeal before us have 
relied upon the award and the proseedings in 
arbitration in support of their case, Without 
going into detail I have some to the sonelusion 
that the parties, before the arbitrator, treated 
the mortgage as no longer in existence or as 
no longer effeetive asa valid seeurity, and 
that the award was made upon that basis. 
The arbitrator took into aesount the profits 
enjoyed by the’ mortgagee in the past, the 
rents or rent payable by the mortgagor 
and debited the deeree-holder with the 
possession to the extent to whieh he had 
enjoyed it as against the mortgagor, 
dealing however, in my view, with that 
possession only as a sort of item on the 
other side of . the aseount, In passing, 
I might say that if must be taken as the 
result of our desision that the appellant is 
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not in possession either as mortgages or 
under any legal title; that he ean be ejeeted, 
and that he is eompletely estopped from | 
setting up any eslaim to possession. Mr. 
Narain Prasad Asthana urged upon us with 
great forse that there had been no legal 
decision, as there had been in the authorities 
I have referred to, denouneing or destroying 
the validity of the mortgage as sueh and that 
the appellant still had mortgagee rights open 
It is on 
this part of the ease, in my opinion, that the 
respondent’s oase breaks down. Jt seems to 
me that the deeree enforcing the award in 
this ease has put it out of the power of the 
mortgagee for all time to assert the existenee 
of the -mortgage or the survival of any 
mortgagee rights. The legal charaster of his 
claim, to whieh! the arbitrator has given 
effeet, cannot be better stated than was 
stated by Mr. Justice Straight in his 
judgment in the case of Mahesh Singh 
v. Chauharja Singh (4). He says: “It was 
true that the relief prayed for in the plaint 
was not presisely asked in this form; but in 
treating the suit as one for damages, it 
sould be determined upon a eause of aation 
diselosed on the fase of the pleadings, and in 
aesordanse with the evidense given in the 
ease. In estimating the measure of damages 
to be desreed, the prineipal sum with interest 
at the vate spesified in the sontraet might 
fairly be taken as a reasonable guide.” 
The oase chiefly relied upon by the 
Judge in the Oourt below, Narsingh Das 
v. Musammat Munna (5), was decided before 
the shange in the law made by the Order 
whish we are. now interpreting. I have, 
therefore, some to the sonslusion, on the 
spesial cireumstanees of this ease and not 
without some hesitation, that the appeal 
suceesds and that the mortgages is entitled 
to exeoute his decree against the property in 
question. 


WALLACH, J,—Order XXXIV, rule 14, does 
not apply unless the daeree obtained by the 
mortgagee is for the payment of money in 
satisfaction of the elaim arising under the 
mortgage. It must be a subsisting mortgage, 
and not one whieh, by reason of the flow of 


(4) A. W. N. (1882) 31; 4 A, 245; 2Ind, Deo, 
(N. s.) 878 ; 
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time or any other like eireumstanee, has 
eased to be enforeeahle by law. In the 
ease before us it appears that the judgment- 
debtor, who is respondent, pleaded in the 
suit, whieh was referred to arbitration, that 
the  eonditions of the mortgage were 
unenforseable in law and were totally void. 
Although the arbitrator has not said so in 
so many words, in my opinion he aseepted 
that view and gaves money-desree. That 
being so, the mortgage not being subsisting 
and having been found fo be unenforseable 
in law, the ease is slearly one whieh does 
not fall under Order XXXIV, rule 14. The 
ruling in the ease of Suras Narain Singh v. 
Jagbali Shukul (3) applies and, in my opinion, 
therefore, this appeal should be allowed. 


By tas Oourt.—The order of the Court is 
that the appeal is allowed, The matter should 
be remitted to the lower Court aseording to 
law. in aesordanee with this judgment, and 
the appellant must have his eosta. 


Appeal allowed, 


PATNA HIGH OOURT. 
Sgcoxp Civin Arrears Nos, 1110—1117 
or 1919. 

July 6, 1921. 

Present:—Mr. Jwala Prasad, Asting Chief 
Justice, and Mr. Justice Das. 
Musammat PHULBATI KUER~ 

PLAINTIEF — ÀPPELLANT 
versus 1 
Shaikh FARMAN AND OTHERS— 


DEFENDANTS — RESPONDENTS. 
Hindu Law-—Widow—Surrender, effect of—Suit by 
widow to recover rent accrued due’ prior to surrender, 
maintainability of. 


“The whele doctrine of surrender is based on 
complete effacement. A Hindu widow surrenders 
ing ‘her ,estate completely effaces herself and walks 
out of the estate and the nextreversioner comes 

not: by any irgnsfor made in his favour by ‘the 
widow, but by operation of lawas an heir. The 
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widow retains no interest in the estate after the 
Surrender and cannot, therefore, maintain an action 
in respect of rent that had accrned due prior to 
the surrender. 


Appeals against decisions of the District 
Judge, Darbhanga, dated 12th August 1919. 
. Messrs. Atul Krishna Hay and Nitat Ohan- 
dra Ghosh, for the Appellant. 


Messrs, Lakshmi Narain Singh and Niru 
N arayan Saha, for the Respondents. 


JUDGMENT. < 

Das, J.—The view taken by the learned 
Judge in the Court below is quite sorreet 
and his deeree ought to be maintained. The 
sole question involyed in these appeals is 
‘whether a Hindu widow, having surrendered 
her estate in favour of the next reversioner, 
is entitled to maintain anaction in rempest 
of rent that had assrued dua prior to the 
surrender. The learned Judge in the Court 
below .has taken the view that she is not 
entitled to maintain the aetion and, in my 
judgment, the opinion expressed by the 
learned Judge is right, 


The whole doetrine of surrender is based 
on complete effaeement, She eompletely 
effases herself and walks out of the estate 
and the next reversioner somes in, not by 
any transfer madein his favour by the Hindu 
widow, but by operation of law as an heir, 
If that be so, then it is diffeult to imagine 
how, baving effased herself, she oan still retain 
an interest in the estate, I would dismiss 
these appeals with costs. 


JWALA PRA8A4D, Aca. C, J.—I agree. 


Appeal dismissed. 
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ALLAHABAD HIGH COURT, 
Carminal Apprat No, 312 or 1921, 
June 17, 1921. 

Present:—Mr. Justise Kanhaiya Lal 
and Mr, Justies Wallash. 

RAM PRASAD AND ANOTHER-—ÀPPELLARTS 
versus 


EMPEROR —HRES8PONDENT. 
, Oriminal Procedure Code (Act V of 1898), -ss. 234, 
289— Joint trial —Threa dacoities committed at different 
times and places— Same transaction —One trial, legal. 


ity of. 


The joint tri&lof four accused persons at one 
trial for three offences of dacoity committed on 
two -different datas, at different places, and not 
forming part of the-same transaction, is illegal, 
[p. 449, col 2.] | 

When the Criminal Procedure Code lays down as 
& general principle that each, person should be 
tried separately and there should be a separate 
charge except as otherwise specially laid down, the 
exceptions to the rule must be construed strictly in, 
favour of the accused. [p, 450, col, 1.) 


. Oriminal appeal against a deeision of the 
Sessions Judge, Jhansi, dated the 26th 
February 1921. 

Mr. H, Malcomson (Assistant Government 
Advoente), for the Crown. 

JUDGMENT.—The two appellants have 
heen tried :in one trial with two other men 
for having eommitted: three dasoities in: the 
Jhansi distriet, one on .the 19th of February 
1920 and two others on the 22nd of Febru- 
ary 1920 at different plases. They have 
been sentensed to transportation for life on 
eash eharge, the three sentenees of transporta- 
tion for life to run soneurrently. The 
question arises whether the four persons sould 
be tried jointly not merely of one offence 
but of three offenses of the same kind 
sommitted within the spese of twelve months, 
although they were not offences sommitted 
in the same transaction. Sestion 234, 
Oriminal Prosedure Code, lays down that 
When a person is aeoused of more offenees 
than one of the same kind committed within 
the spase of twelve months from the first to 
the last of such offenees, he may be sharged 
with, and tried at one trial for, any number 
of them not exeeeding three." Sestion 239, 
Oriminal Procedure Code, lays down that 
"When more persons than one are aoeused 
of the samé offencs or of different offences 
committed in the same transaction, or when 
one person is aesused of sommitting any 
offence, and another of abetment of, or 
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attempt to eommit, eush offense, they may 
be sharged and tried together or separately, 
as the Court thinks fit; and the provisions 
eontained in the former part of this chapter 
shall apply to all weh eharges.” Hach 
of the aseused sould bave been tried in one 
trial for the three offenses of dasoity eom- 
mitted within the spase of twelve months, 
The four aseused sould also have been 
tried jointly in one trial for any ona of the 
three dacoities in whieh they are alleged to 
have taken part, but all sould not be tried 
together at one trial for the three dasoities, 
as these offenses were not sommitted in 
the same transaction, Seetion 234 is one 
of a number of sestions whieh are grouped 
together under the heading of “joinder of 
eherges," This may, and in faet does, 
refer to sharges both against single and 
several aeeused. But the sestions under the 
general heading relating to these respestive 
oases are kept separate, Seation 233 lays 
down a general rule that for every distinot 
offense there is to be a separate charge and 
thatevery susah sharge is to be tried separately, 
except in the cases mentioned in seetions 
234, 235, 286 and 239.  Seetions 234 to 238 
by. their terms refer to the  sase of a 
single aseused. Section 239 deals with the 
aase where more persons than one are aceused, 
The Legislature intended to and did by 
these sestions differentiate between the cases 
of a single and several assused, It eannot 
be said that allthe sestions prior to seetion 
239 apply to both these oases, although in 
terms they refer to one only, vis, that of a 
single &scused. The existense of a sestion 
(239) spseifieally dealing with the ease of 
several aesused and the arrangement of the 
seations to whieh we have referred sonstitute 
gush a repugnaney in the eontext as prevents 
us from reading “a person” in sestion 234 
as ineluding several persons. Sestion 239 
provides that several persons may be eharged 
and tried jointly only when they are assused 
of the same oifenae, or of different offenses 
sommitted in the same transaetion, The 
provisions sontained in seetion 234 are not 
applicable where there are several aesused, 
possibly besause otherwise somplisations and 
eonfusion in the trial might ensue. If several 
persons were tried together for several 
offenees not arising from the same transag- 
tion, although they were initially sharged 
with having taken part in all these different 
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‘offenses, the several accused might be unduly 
prejudised by their joint trial of several 
offenses together with several oo-acensed, 
‘Thie view was taken in the ease reported as 
Budhai Sheik v. Emperor (1) and seems to 
underlie the desision in Ram Sahai v. Em- 
peror (2), The fasts of that aase are not on 
allfours with the fasts of the present ease, 
‘because in that ease all the appellants were 
sharged with having taken part in one of the 
dasoities in question, two of them with 
having taken part in the second dacoity and 
two others in the third daeoity. We are 
of opinion that when the Oriminal Prosedura 
Code lays down as a general principle that 
eash person should be tried separately and 
there should be a separate eharge excapt as 
is otherwise spesially laid down, the exeep: 
tion to the general rule must be sonstrued 
strietly in favonr of the aosused. No doubt, 
as provided for by the General Olauses Aot, 
wofds inthe singular shall include the plural 
and vice versa, but this is only where there is 
nothing repugnant in the subjest or context, 
On a striat construction, the method adopted 
in the Court below was: not warranted. An 
illegality has, therefore, been aommitted in the 
trial of this ease whioh renders the eonvioetions 
invalid. 

A similar view was taken in Shanmooga 
Tevan v. Emperor (3),in whish it was held 
that the joint trial of four aseused for two 
offenses of dasoity sommitted on two different 
dates and not forming part of the same trans. 
astion-was illegal. We, therefore, set aside 
the sonvistions and sentenses in this sase; 
but having regard tothe fast that. eneh. of 
the appellants is already undergoing a 
sentense of transportation for life under 
sestion 400, Indian Penal Code, we do not 


direet a re-trial. 
: Conviction set aside. 


(1) 33 C. 202; 100. W. N. 82; 3 Or. D. J. 126. 


307. 
(8) 7 Ind. Cas. 390; BM, L. T. 288; (1910) M, W. 


N. 540; 11 Cr. L. J. 477. 


INDIAN GASES, 


.826—Murder - Gulpable 


(1921. 


LAHORE HIGH COURT. 
ORIMINAL APPEAL No. 329 or. 1-21. 
July 2, 1921. 
Present: —Mr. Justice Abdul Raoof and 
Mr. Justiee Moti Sagar. - 
GHULAM MUHAY-UD DIN alias GAMUN 
—-Oonviot—APPELLANT 
Uersus 
BMPEROR——ReEsponpent. 
Penal Code (Act XLV óf 1860), ss. 800, $22,325, 
homiéide—- Grievous hurls 
Stabbing by pen-knife—Death caused-—Offence, 


There can be no conviction for murder or for 
culpable homicide ,not-amóunting to murder where 
the corpus delicti is not established, Culpable 
homicide is murder where the party inflicting the 
injury does it either with the intention that ii 
should cause death or with the knowledge that ‘it 
may'do so. It willnot/be murder if the-case falls 
Within any of the exceptions noted under section 
800 of the Penal Code: Where there is neither 
intention, knowledge, nor likelihood that the injury 
will or can result in-death, the offence would be 
neither murder, nor culpable homicide not amount. 


“ing to murder, bui would be ‘voluntarily causing 


grievous hurt! under section 322 and the convic- 
tion in such a case would be either nunder- section 
325 or section 326 according to the nature of the 


weapon used. [p. 451, col. 2; p.462, col. 1.] 
Accused, a young man, in a scuffle with another 


young man stabbed the latter with a pen-knife in 
the abdomen and caused his death: 


Held, that having regard to the facts :— 
(a) ‘that the weapon used was not a dangerous 


(b) that the 1 injury inflicted was only one; and 

(c) that ib was a.pure accident that the blow was 
struck in a tender region, the accused was 
guilty only of an offence under section 326 
of the Penal Code. [p. 462, col. 1.] 

Appeal from an order of the Sessions 
Judge, Lahore, dated the 8th April 1921, 
sonvieting the appellant. 

Messrs. D, OC. Hall and Badr- ud: Din 
Kureshi, for the Appellant, ; 

Lala Jat Lal, R. B. (Assistant Legal Re- 
membranoer), for the Respondent. 
 JUDGMENT.—The appellant Ghulam 
Muhay-ud.Din, aged 21 years, has been. 
sonvisted by the Sessions Judge of Lahore. 
of having murdered one Dina by stabbing, 
him with a pen knife- in the abdomen, 
and has been sentenced under section 3092 
of the Indian Penal Code to the penalty of 
death. The convict has appealed, and his 
ease has also come up before us for eonfirma-- 
tion of the death sentenee under seotion 374 
of the Criminal Prosedure Code, . 

The: murder is said to have been committed” 
on the 16th January last at. pii op 30 . P, M 
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in the garden between the Moshi and the 
Akbari Gates, and appears to have been the 
result of a merely boyish quarral which took 
plase-a few houra.earlier between the aonviet 
and the'deseased. It is alleged that about 
1 30 or 2»..«. on the day in question, one 
Feroze Din, P, W. No. 13, a boy of about 
17 years of age, was playing in the garden 
outside the Moshi Gate, when he saw 
Gamun, the eonviot, coming from the dires- 
tion of the Poliae Guard outside the Moohi 
Gate. The latter went up to him, and 
aesused- him of having stolen his unele’s hen 
and began to beat him. In ths moanwhile 
Dina, the deceased, eame up, and asked the 
sonviet to let the boy alone dnd not to baat 
bim. Gaman abused the deceased and told 
him to go away, and to mind his own business, 
It is stated that they then began to quarrel, 
and grappled with cne another and Dina, the 
deceased, being a wrestler, put the sonviat 
down and beat him. Other people then 
eame up, and are said to hayo separated them, 
but after a short while they began to fight 
again, with the result that the kurta of Dina, 
the deeeased, was torn, and the latter snatehed 
away the turban of Gamun,: the sonviot. 
The people again separated them and Dina 
is said to have told Gamun that he would get 
his kurta mended before be would return 
his turban. Gamunir, thereupon, said to have 
replied to Dina that he would do away with 
him by that evening, 

In the evening at about 5.30 P. M. the 
deaeased was in the garden between the 
Moshi and Akbari Gates when he is said to 
have met one Budhu, P. W. No. 4, whom he 
knew before. They stopped and talked to 
each other and watobed a kite and then ran 
after it. Budhu says that Dina saught the 
kite on the bank of the sanel. He further 
states that he was abont twenty pases from 
Dira, the deeeased, when he saw Gamup, 
the sonviet, running towards the latter, 
eatshing him by the neck and demanding 
his turban from him. Dina asked the eonviet 
why he: should return the turban. Budhu says 
that he then saw the eonvieb running away 
towards the Moshi Gate and he heard Dina 
shouting out that Gamun had stabbed. him, 
and that he should be seized. Budhu and 
severalother people, who had sollested,ranafter 
Gamun, but he eseaped, Dina also ran after 
the sonyiet holding his hands to'his stomach 
| for a short distanee, but fell on the ground. 
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The witness and some other people lifted him 
up, and sarried him to tha Polies Post out- 
side the Moshi Gate. From the Poliee Post 
he was taken to the dispensery of Dr. Allah 
Jawaya at Moshi Gate at about 7 P. M. who 
examined the injury of the dessased, and 
stitehed the wound. There was a great deal 
of bleeding from the wound, and the patient 
was in a eritieal sondition and ii was, there. 
fore, thought best that he should be aent to 
the hospital. Dr. Allah Jawaya haa stated 
that the deseased waa quite aonssious when 
brought to him and told him that he had been 
stabbed by a boy near tha Moshi Gate, with 
whom he had a fight a few hours before, but 
whose name he was not able to reoolleet. 
Shortly after this Atta Muhammad, the 
brother of the deseased, also same up, and 
was sent by Dr. Allah Jawaya to the Polise 
to make his first information report. On 
his return from the kofwalz he found that 
the deaeased had been removed to the 
hospital. Atta Muhammad then went fo the 
hospital; and found that his brother was 
still conscious, Oa his asking, he was told 
by the deseased that he had been stabbed by 
Gamun. Ab about midnight, the descased 
suseumbed to the injury whieh had been in. 
fliated on him in ths evening. 

There oan be no doubt that the deceased 
was Etabbed by the present nasased, and that 
death was due, as stated by the Doator, to the 
penetrating wonnd of the abdomen with 
injury to the stomach and the liver, There 
is ample evidense on the record in proof of 
this fast, and the Counsel for the appellant 
has, therefore, rightly refrained from nb. 
solutely denying the guilt of his elient. The 
sole question for determination of the Oourt 
is whether under í£heeiraumstaness detailed 
above, the aseused conld be held guilty of 
the offense of murder. Now there ean be 
no oonyiation for murder or for culpable 
homiside not amounting to murder where tha 
corpus delicii ig not established, Onlpable 
homioide is murder where the party inflicting 
the injury does it either with the intention 
that it should eause death or with the know- 
ledge that it may do so. It will not be 
murder if the ease falle within any of the 
exseptions noted under sestion 300 of the 
Penal Code, Where fhara ia neither inten» 
tion, knowledge, nor likelihood that tha 
injury will or ean result in-death, the offensa 
would be neither murder, nor culpable 
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homicide not amounting to murder, but would 
be ‘voluntarily eausing grievous hurt’ under 
seolion 322, and the eonvietion in sucha 
ease would be either under sestion 325 or 
section 326 aseording to the nature of the 
weapon used, 

In the present asse we do not think that the 
proseaulion has sueeeeded in establishing that 
the offenee sommitted by the aesused was 
murder. It has been suffisiently proved 
that the weapon used in inflieting the injury 
was merely a pen-knife of not more than 
four inshes in length and could not under 
ordinary oireumstanses be deemed to be a 
dangerous weapon. The injury inílieted was 
only one, and it was a mater of pure 
accident only that the blow was struek in 
a tender region, the resulís of whieh sould 
not ordinarily have been foreseen by any one 
not fully sonversant with the anatomy of 
the human body. 

In our opinion it is not proved that the 
appellant intended to eause death or to cause 
sush bodily injury as was likely to eause 
deatb, nor is it shown that the appellant 
knew that his act was likely to enuse death, 
The offense of whiah the aesused is guilty 
is voluntarily eausing grievous hurt by means 
of an instrument used for eutting. 

Under these cireumstanses we eonsider that 
a sentenee of three years! rigorous imprison. 
ment for auoh an assault would be quite 
sufficient to meet the ends of justiae, 

We aesordingly accept tbe appeal and alter. 
ing the eonvietion to ore under section 326, 
Indian Penal Code, reduse the sentence as 
above indieated. 

Appeal accepted; 
Sentence reduced, 





AALLAHABAD HIGH COURT, 
ORrIMINAL Revision No. 215 or 1:21, 
May 13, 1921. 

Present : — Mr. Justice Waleh. 
BISHESHWAR DAYAL-—APPLICANT 
vertus 


EMPHROR- Oprrosite Party. 
Criminal Procedure Code (Act V of 1898), ss. 110, 
489 — Reviston— Questions of fact— High Court, whether 
will interfere. 
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Ordinarily, the High Court will not interfere in 
revision on questions of fact under section '10 of 
the Criminal Procedure Code; it will interfere in 
such cases only when the evidence against the 
accused is extremely vague, general in character, 
consisting almost entirely of repetition, and the 
prosecution fail in their attempt to bring home to 
the accused complicity with a definite act of 
badmashi. [p. 452, col. 2; p. 453, col. 1.] 


Criminal revision against an order of the. 
Sessions Judge, Farrukhabad, dated the, 
18th Desember 1920. 

Mr. S. N, Mukerjee, for tha Applisant 

Mr. R. Maleomson (Assistant Government 
Advosate), for the Crown. uU 

JUDGMENT.—This is an appliention Im 
revision against an order made by a First 
Olass Magistrate under section 110, Oriminal 
Prosedure Code, directing the applisant, 
Bisheshwar Dayal, to give seaurity in Rs. 300 
or to be detained in eustody for three years. 
The eases in whioh this Court ean, I think, 
interfere in revision on questions of faet, par- 
tieularly under séstion 110, Criminal Prose- 
dure Code, are rare, On the other hand the 
administration of seotion 110, Criminal Prose- 
dure Code, has to be very sarefully watehed. 
lf there is olear and apparently eredible evt. 
dense in support of the prosecution sase and 
the deeision has been arrived at ina well. 
balansed judgment, spesking for myself, I 
desline to interfere, Where evidense has 
been misunderstood or ignored, diffisulties 
have not been seen, or the rules of evidence 
have not been followed, it beeomes a very 
difficult matter and if the judgment itself does 
not eommend itself to the Appellate Court, 
one is inelined to look narrowly at the grounds 
upon whieh a man has been bound down, In 
this case I propose to interfere merely upon & 
most unsatisfaetory impression left upon my 
mind by the substantive evidenee for the 
proseeution on whieh the ease has been built 
up and by the judgment of the Magistrate. I 
am not asting on the defense evidenee at all. 
I am treating the ease as though none had 
been given for the defence. The applieation 
is really against the order ofthe Sessions 
Judge, but itis obvious that the Sessions 
Judge hae reviewed the asse in à very perfuna- 
tory way without notieing the palpable 
defeets in the evidenee to whieh I will refer 
ina moment, He has even misunderstood it 
because besaye: the artisle in the paper was 
in the middle of 1920, whereas the entry of 
Bisheshwar Vayal’s name inthe history sheet 
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and the transastions in whieh he was eonsern- 
ed date back for many years.” At the time 
that order was written if was only ove 
month old and itis obvious that the learned 
Judge had not studied the aasa very 
thoroughly. I, therefore, pass by the Sessions 
Judge’s judgment and examine the original 
evidense and the judgment of the Magistrate, 
and I do so with some eare and poseibly 
superfluous minuteness, besause it is desir. 
able to assist Magistrates and give them 
some standard to guide them in cases 
under this sestion, and salao besause sa 
Magistrate, who with the assistanee of the 
Polise has worked up a ease of this kind and 
tried it at great length with a host of wi'- 
nesses and desided it to his own satisfaction, 
naturally finds it diffieult to underestand 
why the High Court suddenly undoes his 
work of months by a short order without 
explanation. I think if is due to the 
Magistrate to point out the gróunds on whieh 
this Court interferes. For that reason I 
always ġo into sonsiderable detail when I am 
interfering with an important order of the 
Court below, 1 will state particularly the 
two grounds upon whieh I interfere, 

(1} The evidence of the Poliee and of their 
prineipal witnesses is extremely vague, 
general in sharaster and sonsists almost 
entirely of repetition, 
sa" (2) In the only ease in whieh they attempt 
to bring home to the applieant somplisity 
with a definite piese of badmasht, namely, 
assisting in the attempt of a thief to avoid 
arrest, they have eome hopelessly to 
grief, 

It ja quite clear that the four prinsipal 
Poliso witnesses have put in the forefront of 
their eomplaint against the assused that he 
has been & frequent defenee witness. This is 
rather a dangerous ground to take up. It 
would be very hard on members of the 
general publie if, merely besause they happen- 
ed on oesasions to be witnesses for the de- 
fenee, it should be held to be a ground for try- 
ing them as badmashes. Ifa manis & profea. 
sional witness and constantly gives untruthful 
evidenee in the Court, that is an offenee in 
itself. In this ease, there is too mueh 
reason to fear that the Polise have felt some- 
times hurt, or have taken it sometimes as a 
grievanee against the applicant, that he 
should have given evidense for the defense. 
They sonstantly refer to it inthe sourse of 
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their evidense, but a great deal of the 
evidense of the accused was given in 1917 
and although his name was entered in the 
history sheet, it was not entered until the 
month of Oatober or November 1920, whieh 
is a very significant fact, tending to show that 
the Polise had nothing definite against him up 
to that time, One of the witnesses ealled 
by the Polies, who pays Government revenne 
of Rs. 400 and whom the Magiatrate treated 
as an important respestahle witness, eommit- 
ted himself to a somewhat bold statement, 
namely, that the assused was "the ringleader 
of badmashes’’ and helped them all by 
standing seeurity as well as appearing for 
ihe defense. This seems to me very like 
proving too mush, A badmash is obliged to 
stand by his friends, as Mr. Malsomaon 
points out, With that I agree. But a 
professional ringleader of badmashes, if he is 
ensouraging and assisting the badmasht, 
sould hardly venture fo give surety in all 
the eases in whieh the badmashes were ealled 
upon to give it. Sueh assistanse would only 
defeat itself. I think that statement must 
be taken witha grain of salt, Babu Sheo 
Parshad,sesond offieer, says that he knows 
that the appliseant got up a ease of theft 
when two of his friends were in jail, in order 
to sreate the impression that thefts eontinued 
although these two men were ednfined in 
prison, It seems to methat this statement 
is a pslipsble falsehood. He may have a 
shrewd suspieion, but he  sannot know 
it beeause if he did, it would have been Lis 
duty long ago to have made a report and 
chalaned the applicant for the offense, But 
he has the sandour to say that he never saw 
the aeeused with badmashes, The remain- 
ing eolieetion of respeetable Zomindars salled 
on behalf of the Polise produes no impression 
upon my mind exeept that of weary repetition 
amounting to monotony. They all say that 
he harbours thieves and assists them. That 
is the extent of tbeir knowledge and none of 
them seem able toadd to it. One exseption 
ia the witness P. W. No. 9, Ulfat, who took 
part in the arrest of one Ham Sewak who waa 
supposed to have been hiding in the house of 
Bisheshwar Dayal, the applisant. This is 
the sole attempt on the part of the prosesu- 
tion to prove anything definite, As I have 
slready said, it hopelessly breaka down, 
Ulfat is on his own showing a person of 
Short memory. He does not remember 
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whether the sesused obtained a.decres against 
him or not. suppose he has also forgotten 
whether he has paid itor not. He makes a 
cavxefully guarded but suggestive statement 
on oath that the Thanadar eame to arrest Ram 
Sewek, but that he did nct actually see Ram 
Sewak come out of Bisheshwar Dayal’s house 
“and was not present at the arrest. The 
Magistrate's English record does not aseord 
with the yernasnlar written by the peshkar, 
and some of the Magistrate’s English notes 
make mo doubt whether be paid much ‘atten- 
tion to this witness. But the impression 
whish the witness’s evidence makes on my 
mind is completely sontradisted . by the 
Thanadar, who says he did not go to the arrest 
but deputed sonstables to go. At one portion 
of his evidence the Thanadar saya that this 
insident, which arosa out ofa sharge of theft 
and which was followed by a sharge of 
assault npon the sonstables, oesurred in 
1917, In another part of bis evidenoe he 
gives the date as the 17th of May 1920. 1t 
is quite clear that the Poliee tied themselves 
into a knot over this insident and hopelessly 
eontradioted one another and, in my opinion, 
were sontradisted by their sorroborators. 
The point bas proved & diffieul one to 
unravel The lamentable thing is that it does 
not receive the very modest tribute sven of 
: notice in either of the judgments delivered in 
the ease. So far from the Magistrate and the 
Sessions Judge having tried to unravel the 
tangle, they do nof diselose in their judgment 
the faot that they knew that 1t-existed. This, 
of aeourse, is a- very serious blot upon‘ the 
judgment, and inthe fase of that it seems 
hardly necessary to say mush about the 
judgment of the-Magistrate in this ease. But 
for his own sake I would beseesh him in 
future, in deeling with what is always a 
difficult question of fast, to give up any 
attempt at poetis embellishments or literary 
flourishes in hia judgment, He speaks of 
"badmashes and thieves basking in the 
sunsbine of the patronage of the appli. 
ennt" without sondeseending to analyse 
the evidense by whieh that basking is 
established, He says that for the applieant 
to remain at lerge would be “hazardous to 
publis tranquillity” without stating any- 
where in the judgment what tke applicant 
has dove or proposes to do with a view to dis- 
turbing the publis tranquillity, He som- 
plains that in the sonduot of his defenee the 
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applicant has sought "to trumpet-his respeet- 
ability," but Lam at a loss to know what a 

man may be allowed to do who is sharged 

under the law with being a man of bad 

charaster and liable to severe penalties, if he 

is not allowed, by the Court which tries him, 

to proslaim his respectability with theenthusi- 

asm of a trumpeter. [tie not necessary in order 

to justify a eonvietion to pay profuse sompli- ' 
ments to the Civele Inspestor, and does not 

add to the weight of the desision in this ease 

to know from the Magistrate that the Oirele 

Inspestor, who eontributed nothing at all 

towards the evidenee, “is a very popular 

person and an officer of established reputa- 

tion who eannot. be pulled by the nose by 

his subordinates,” The learned Magistrate 

appears to be very fond of “mountains” and 

“mole-hills,” but his temptation to indulge in 

metaphor has not protested him from arriv- 

ing at the strange eonelusion that, although 

the prosesution witnesses have proved that 

the applicant has amassed wealth, the 

defense witnesses when they say that he is 

very well off “are solossal liars.” The 
Magistrate does not agem to realise that he 
finds by his judgment that the proseontion 
witnesses have all satisfied bim that this man 
is very well off and the defences witnesses 

have satisfied him that he is very poor. 

He sannot be both, but’ the fact that he 

is both appears to be one resson why ‘this 
order has been made against him. I have 

no alternative-but to quash the order of the 
Sessions Judge and to direst that: the seou- 
rity bonds be diseharged, and if.the aseused 
is in eustody, he will be forthwith released. 


Application allowed, 





LAHORE HIGH COURT. 
CRIRIHAL Reviston PETITION No, 295 
or 1921. 

May 14, 1921. 
Present: — Mr. Jastise Martineau, 
CHHAJJU SINGH —PeriTIONES 
versus | 


EMPEROR - RESPONDENT. 
Criminal Procedure Qode (Act V of 1888), s. 514 
—Oontract Act (IX of 1872), 


8, 198—Principa : 


and surety-— Original agreement  void—Liabilhty of, 


sturety, 


3 
5 


E 
« 
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‘Section 128 of the Contract Act only explains 
the quantum of a surety’s obligation where the 


terms of the contract do .not limit it; that section 


has no reference to the nature of the obligation of 


the principal. 


Where a person stánds surety for the attendance 
of another person before a Court and the latter 
faila to attend before .that Court .on the date fixed 
in the bond, the surety is liable under the bond 
even if it turns out that the arrest of the principal 
ras illegal, i 

Petition for revision, under seotion 439 of 
“the Oriminal Procedure Code, of an order 
‘of the Sessions Judge, Montgomery, dated the 
‘20th Desember 1920, dismissing the petition 
of revision against, and confirming an order 
‘of the Distriet Magistrate, Montgomery, 
‘dated the 13th Oatober 1919, 
^ Mr, S. K. Mukerjee, for the Petitioner. 

' Mr. Sundar Das, for the Government 
-Advoeate, for the Respondent. 

JUDGMENT.—One Radha Kishen was 
‘arrested at Gwalior in pursuanee of a tele- 
‘gram reeeived from the Distrist Magistrate 
of Montgomery. He was taken to Jhansi, 
‘where he was released on bail by the 
‘Railway Magistrate, Chhajju Singh standing 
Surety for him. Radha Kishen failed to 
‘appear before the Distriet Magistrate of 
‘Montgomery and that officer, on the 13th 
'Ostober 1919, forfeited Ohhajju Singh’s 
security. “The arrest of Radha Kishen was 


‘held by this Court, on the 9th February 


11920, to have been illegal, and Chhaijju Singh 
applied, -on the 15th November 1920, to the 
Sessions Judge for revision of the order 
of forfeiture, on the ground that that order 
was bad in law, The Sessions Judge has 
rejected the applieation and Ohhajja 
“Singh has now applied to this Oourt, the 
.60ntehtion on his behalf being that 
‘Radha Kishen was not bound to fulGl his 
undertaking to appear before the Magis- 
trate at Montgomery, as his arrest was 
illegal, and that the surety is also not 
liable on his bond, as his liability is under 
reation 128 of the Contrast Ast so exten- 
siva with tbat of the principal debtor. 

1 agree with the sontention that Radha 
‘Kishen .was not liable on hia bond, whioh, 
I think, must be taken to have been. voidable 
‘at his option, having been executed by hin 
under ooersion. 

But -the -surety, Ohhajju Singh, is not free 
from liability on-this asssunt. It was pointed 
outin Kashiba v. Shripat Narshiv (1) that 
i- (1):19:B. 697; 10 Ind./Dec. (x. 8.) 466. 
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seation 128 of the Contrast Aat only explains 
the quantum of a surety’s obligation where the 
terms of the aontraet do not limit it and that 
that seetion has no reference to tha nature of 
the obligation of the prinsipal; and it was held 
that a eurety to & bond passed by a minor was 
liable on it, whether the sontract of the minor 
‘was eonsidered to be.void or voidable. It was 
also held in Sohan Lal y. Puran Singh (2) 
that where the original agreement is void, 
the surety is liable as a prinoipal debtor. 

Following those authorities, I hold that 
Ohhajju Singh is liable on the bond, even 
though Radha Kishen is nof, and that the 
order of forfeiture was, therefore, a legal 
order, In any ease I should not have 
been disposed to interfere in view of the 
petitioners delay in applying to have the 
order set aside. 

I dismiss this applieation, 

Application dismissed, 


(2) 35 Ind. Cas. 587; 54 P. R. 1916; 159 P.L. R 
1916; 158 P, W. R. 1810. 
[na a 


ALLAHABAD HIGH COURT. 
ORIMINAL ÁPPEAL No. 781 or 1920, 
April 29, 1921. 
Present:—-Mr, Justise Walsh and 
Mr. Justice Wallach. 
BHABUTI AND OTHERS— ÁPPELLANTS 
versus - 
EMPERO R—Reseorpsart. 
Penal Code (Act XLV of 1880), s. 400—“Belong,” 
meaning of—Casual association with dacoits, whether 
sufficient. 


The term “belong” in section 400 of the Penal 
Code implies something more than the idea of 
casual association; it invloves the notion of com. 
tinuity and indicates a more or less intimate con. 
neotion with a body of persons extending over a 
period of time sufficiently long to warrant the 
inference that the person affected has identified 
himself with a band, the common purpose of which 
18 tho habitual commission of dacoity. [p. 467, 
col. 2, 7 2 

Therefore, a person -who has joined dacoits in 
ane dacoity and as such must have known that 
they were a gang of habitual dacoits, cannot be said 
to "belong" to the gang within the meaning of 
section 400, Indian Penal Code, fp. 457, col. 2.] 

Oriminal appeal from an order of the 
Sasond Additional Sessions Judge, Agra 


at Muttra, dated the 12th July 1920, 


d 
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BHABUTI t£, EMPEROR, 
Mesars. 4. P. Dube and N. P. Asthana, for 


the Appellants, 


Mr. E, Maleomson (Assistant Government 
Advoeate), for the Crown. 
J UDGMENT.— These appeals have arisen 


out of a ease in whieh 28 persons were 


4 
are now before us 


sommitted for trial to the Court of the 
Sesond Additional Sessions Judge of Agra 
on eharges under seation 400 of the Indian 
Penal Code, The 24 appellants whose sases 
were sonvieted and 
sentensed to various terms of imprisonment, 
the four remaining assused being acquitted. 
The period sovered by the sharges was 
one of three years extending from the month 
of September 1916 to June :919, and the 
ease for the prosesution was that during 
the period in question or portions of the 
period in question the aseused belonged to 
a gang of persons assosiated for the purpose 
of habitually sommitting daeoity. The prin- 
sipal statement insriminating the eseused 
is that of the approver Bansi, who made 
two eonfessions, one on the 15th of July 
1919 and the sesond on the 29th of August 
1919, In the first of these eonfessions he 
stated that he and his gang had taken 
part iu four dasoities. In his sesond 
eonfession he added five further daeoities, 
and when he madsa statement before the 
Committing Magistrate on the 2nd of February 
1920, he added a tenth daaoity, It has 
been argued by Mr. Dube with some forse 
that the additions whieh were made in the 
second sonfession and in the statement before 
the Committing Magistrate throw muffieient 
doubt on the evidenee whieh was given 
by the approver, aa it indisated that from 


‘time to time he was ready to add to the 


number of dasoities alleged to have bsen 
‘sommitted by his gang, so as to suit the 


eonvenienee of the Polise who had obtained 


further information. regarding dasoities and 
persons who were said to have committed 
those daeoities. The learned Sessions Judge 
has tried this ease with great eare and 
ability and has written an admirable judg- 
‘ment in ‘whieh he has marshalled all the 
facets very elearly. We think that he has 
some to a right eonalusion as to the eredibil- 
ity of the statements of Bansi, the approver. 


` He holds. that Bansi had made up his mind 


to benefit by the pardon and feared that 
if in the end it was dissovered that he had 
eonsealed some of the aets of daooity eom. 


INDIAN CASES. 


1991 


: mitted by himself and his gang, there was 


a danger of his being put back and having 
to stand his trial, and that that was sufi- 
sient indusement for him in the evidense 
before the Committing Magistrate and the 


‘Court of Session to -make full and detailed 


statements of all he knew about his gang, 


although he bad eonsealed some of his know- 


ledge at the time of making his sonfessions, 
when he was not sertain of obtaining s 
pardon. Although the law permits a son- 
vistion on the uneorroborated evidence of 
an approver, we do not think that this is 
a ease where the approver's evidenee should 
be asted upon against any aeeused, unless 
there is some reliable sorroboration against 
a parbieular appellant that in faethe did 
belong toa gang of persons assosiated for 
the purpose of habitually eommitting dasoity. 
In addition to the approver there is the 
confession of one Ohunna, who is undergoing 
a sentense of five years’ rigorous imprison- 
ment for the dasoity at Kashnau, whieh 
was sommitted on the night of the 6th of 
May 1919. We see no reason to doubt that 
Ohunns was in the main speaking the truth 
in that eonfession, whish is- admissible in 
evidense under section 30 of the Evidense 
Aet in this ease against persons who were 
tried together with him. It may, however, 
be argued with a good deal of reasoning 
that after all Ohunna’s confession is tainted 
evidenes which eorroborates other, tainted 
evidenee. Fortunately the prosesution had 
in this ease farther eorroborative evidense 
upon whieh the Court was justified in asting. 
This was the evidense of & large number 
of witnesses who prove the faet of the as. 
sociation, Many of these witnesses have 
been able to fix with great presision the 
time at whieh they saw together the various 
persons whom they name or identify. They 
speak of having seen these persons together 
shortly before one or more of the daedi- 
ties with some-of the dasoits, who sra un- 
doubtedly persons who habitually commit 
dasoity. Other witnesses were able to give 
evidenea that some of the appellants, who afe 
gpesified, were being watshed and were 
absent from their houses and villages on 
the dates of eertain of the dasoities and 
returned shortly after the dasoities had 
been sommitted. Some.of the dasoits, when 
arrested, ware found in possession of armes 
ineludiog fire-arms, and in some.oases also 
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of property, the result of a suceessfal daaoity. 
We do not think it nesessary to disenss 
the asses of sueh of the appellants whom 
we consider were rightly sonvieted by the 
learned Sessions Judge. There are, however, 
two igases in whish we think the evidense 
of edrroboration is. not suffisient to justify 
a sonvistion, These are the sases of appel- 
lant No. 14, Karan Singh son of Bhola, 
‘who has been genérally referred to both 
.in the judgment as well as in the arguments 
as Karan Singh df Adda, and the case of 
appellant No. 15,.Ohunna. The learned 
Sessions Judge, in eonvieting Karan Singh 
.Bon of Bhola, relied on the evidenee of the 
approver and the evidenee of Hari Singh, 
witness No. 142, This witness says that on 
two oesasions, whieh he specified, he had 
: Been sertain persons belonging to the gang 
in question, ineluding Karan of Adda.’ He 
did not mention.$his fast to any body, but 
after the gang was arrested he told the 
darogha of having seen there men assembled. 
He isa person of no partieular standing. 
He is an ordinary  enltivator who admits 
in eross.examination that he is really a 
.Polise witness, having given evidenes on 
behalf. of- the Poliee 50 or 60 times during 
the last four years. As far as Bansi himself 
is eoneerned, we find that in the frat eon. 
fession he omits Karan Singh’s name alto- 
gether, We do not think that Hari Singh’s 
evidence is sufficiently trustworthy. to be 
treated as reliable eorroborative svidenee of 
Bansi’s statement, particularly when we find 
that Bansi himself had omitted this appel 
lant’a name in his first sonfession. It is 
noteworthy that the assessore, whose opjnion 
the learned Sessions Judge aeaepts generally, 
had acquitted Karan Singh. For these 
rea&ons we are of opinion that Karan Singh 
ought:to have been asquitted 

The strongest point which has baen made 
against Ohnnna is the fact that he undorbt. 
edly took part in the Kashnau daaoity on 
the 6th of May 1919 for whieh Ka is 
undergoing a sentence of five years’ rigorous 
imprisonment, and in whieh ease he himself 
eonfessed. Bansi named him as having taken 
part only in the Kaehnau  dasoity. This 
is not denied by  Ohunna himzelf. The 
other evidense against him is the evidence 
of Barhmjit and Jhagri whieh was aonsider- 
ed by the learned Sessions Judge as unreli- 
able, in this we agree with the learned 
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Sessions Judge. Thcrofore, al! that is left 
as far as Chunna is coneerned is the fast 
of his sonfession of the Kashnan dasoity and 
that Bansi also mentions him. Bansi assigns 
& leading part to Chunna in the Kashrau 
daeoity, by asserting that it was Chunna 
who in the first instance eame and invited 
Bansi to take his gang to a plase where 
they would find a` banta whose house was 
well worth.dasoiting, This is not the story 
that Chunna tells. Aseording to. Chunna 


he was asked by Bansi to nasompany them 


and to point out a plase where they were 
likely to find a wealthy man’s house to be 
daeoiled. It has been argued by the learned 
Assistant Government Advosate that it hay- 
ing been shown by the evidenee that many 
of Bansi’s sompanions were well-known 
Gacoits who had been roaming about the 
eountry for months, they must have been 
known to Ohunna as persons helonging 
to a gang associated for the, purpose of 
habitually sommittiug daeoity, and, therefore, 
the evidenee of his having joined them in 
this one dasoity was asuffieient to eonviat him 
of the offense spesified in sestion 400 of the 
Indian Penal Ocde. In the ease of Hira 
Lal v. Emperor (1) Evans, J. Q., and 
Lindsay, A, J.O., held that “the term 
‘belong’ implies something more than the 
idea of casual assosiation; it involves the 
notion of eontinuity and indieates a more or 
less intimate sonnestion with &' body of 
persons extending over a period of time 
sufüsiently long to warrant the inferenoe 
that the person affeeted has identified him- 
self with a band, the eommon purpos of 
whieh is the habitual eommission of dasoity,” 
With this interpretation of the sestion 
‘we fally agree. On the fasts of this ange 
we hold that it is not Shown that Ohunna 
belonged to this gang and for this reason 
we think that he also should be aequitted. 
The result is that we-dismiss all the 
appeals exoept those of Karan Singh son of 
Bhola and Chunna son of Padam. We 
allow the appeals of these two men and 
direst that they be diseharged: from the 
performanee of any sentence imposed upon 
them by the judgment under appeal. The fine, 
if paid by Karan Singh, will be refunded. 
Order varied, 


(1) 7 Ind, Cas, 1012; 13 O; C. 243; 11 Or. L. J, 654, 
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CALOUTTA HIGH OOURT. 


> Cruminan Revision No. 455 or 1991. 


July 21, 1921. 
Present .:— Mr. Justise Newbould and 
Mr. Justise Suhrawardy. 
KALI CHARAN KUNDU—Accosenp— 
PETITIONER . 

7 versus "T 
i EMPEROR -—-OpPPOSITE Parry, , 
^ Criminal ‘Procedure Code (Act V of 1898), s. 581 
to=Penal Code (Act XLV of 1860), s. 408, offence under, 
committed outside juridisction of Magistrate—Irregu- 
larity—Prejudice to accused—Objection to jurisdiction, 
whether proof of prejudice, 
* uU 4 a i : " 
r In the absence ‚of .prejudiee, or of a failure of 
3ustice, the conviction of an acoused-person for an 
offence under section 408 of the Penal Gode bya 
‘Magistrate outside whose territorial jurisdiction the 
offence was committed,:is.a mere irregularity. oured 
by section 531 ,of the Oriminal Procedure Code. 
[p 459, col. 1.) _ < 

The mere objection'by an accused person to the 
Yurisdiction of a Magistrate is not conclusive proof 
that the.accused was prejudiced: [ p.. 459,. col. 1.) 

An-accused is liable-to;& conviction ‘by a Magis- 
trate of .an.offence .under section 408, Penal 
Code, which has been proved to have been committed 
by him, even though the offence was also one under 
section 447A of the Penal Code triable only bya 


‘Oourt of-Sassion. [ p. 459,-col, 2x 


, Revision. l : l 
Babu Dasarathy Sanyal (with him Babu 


Kshitish:Chandra Chakrabarty), for the Peti- 
tioner.—The fasts are shortly these. The 
petitioner Kali Charan was the Katwa officer 
of the -somplainant, who is a sommission 


agent of the Standard: Oil Oo. and the Indo. 


Barma Petroleum Oo., his head offica being 
at” Ranaghat. Petitioner’s duty was to 
roseivo sonsignments of kerosine oil from 
Budge Badge at Katwa, to sell the oil at 
Katwa and realise,money- from the.eustomers 
at Katwa .and to- bring the ;amounts re. 
alised to the = complainant at .Ranaghat. 
His duty was also to write books at.Katwa 
and send a: daily eopy of ths acozuate 
and also to submit lista of dues from the 
Katwa sustomers, when asked for. In 
the period from 27th to 30th Ostober 1920 
the petitioner’ entered eale of 90 tins of 
kersoine oil in the assount books to one 
Gangadhar. On the 27th Desember 1920 
complainant came-to Katwa for the realisa- 
tion of tbe dues. He demanded the priée 
nf the 50.:tins of kerosine oil from Ganga. 
dhar, who denied having booght the oil, 
The éomplainant, therefore; lodged -informa- 
tion before the Katwa Polise, eharging the 
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,90 tins of kerosine oil. 
„ease is that he same to . know of the faet 


(1991 


.aeensed under -seotion 408, Indian “Penal 
Code, with respest to other alleged defalea- 
tions but made no‘ mention of.the sale of 
The complainant's 


from .one Bijoy in the eourse of the Poliee 
investigstion. On these fasts the prosesn- 
tion was started and sharge was framed 
under sestion 408, :Indian Penal Code. 

At the trial the aseused objested'to the 
Magistrate’s jurisdiction to try the ase. 
That petition was rejeated. l submit the 
Magistrate ‘had no jurisdiction .to try .the 
sase, as the offense alleged was sommitted 
‘at -Katwa in Distriet Burdwan. The. trial 
was held in another Distrist, Nadia. Rofers 
to Simhachalam v. Rati Kanta Laha .(1). 

There oan be no doubt that sestion 531 of 


‘the Criminal Proosdura Code is applicable 


to eases finally disposed of. But this final 
disposal of the sase ia an aet of Oourb in 
apite of objeetion of the assused at a vary 
early stage—in fast at the earliest momant 
and in spite of that fast the Magis. 
trate refused to follow the deeision in 
Simhachalam v. Rati Kanta Laha (1), 
altbough if was plased before him. This 
slearly do33 not amount to a bona fide aat 
on the part of the Magistrate, Rafers to 
sestion 529, Criminal Procedure Code, wanara 
only aots done erroneously in good faith 
are .held to be merely irregular and not 
illegal.. The prosedure of the Magistrate 
was eortainly illegal and ealenlated to pre- 
judise petitioner. He cited witnesses at 
Katwa who did not aoma. Thenas to 
joinder of obarges section 234, ‘Criminal 
Peossdure Code, raquiras that the offenses 
must have been eommitted within one year, 
There is no evidenes nor any sasa on 
that point. Then as to the merits—thore 
is no evidense of sonversion—no evidense 
also that the stook at Batwa was short 
by 50 ting: The nsaused gives a most likely 
explanation of the shortage. Gangadhar 
is nof a man to bə implicitly trusted. The 
acaount books have not been produssd. I 
submit on the facts and  eireumstanses 
found and proved as wall as.on the quaes- 
tion of the Magistrate's jarisdistion to try 
thé: ease, this Rule ought to be made absolute, 

JUDGMENT.—Thia Rule is .diraotad 
against.:the eonviation of the petitioner, 
' (L1) 4L-Ind;7Ods. 138; 21 0, W. N,678; 25 C. L. J 
451;54:0,912; 180r, 4.762, ` » 
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under seotion 408, Indian Penal Code. The 
Grat point taken is that the trying Megis- 
trate had no jurisdistion to try the sase, 
as the offense of whish the petitioner was 
sonvisted was eommitted at Katwa in the 
District of Burdwan and the trial was 
held at the Suab-Division of Ranaghat 
in the District of Nadia. The learned 
Sessions Judge on appeal has held that 
the offense was sommitted outside the try- 
ing Magistrate’s jarisdistion bnt that the 
defest was sured by the provisions of sestion 
531, Code of Criminal Proesedure. We'do 
not think it nesessary to dissusa the point 
whether the offenes was sommiited at 
Renaghst or at Katwe, because we are of 
opinion that the Sessions Judge was right 
in applying the provisions of sestion 531, 
Code of Criminal Proasdure, and holding that 
the error had not, in fast, oooasionsd a 
failure of justies, Onr attention has been 
drawn to the Explanation to sestion 537, 
Code of Criminal Prosedure, whieh says: 
“In determicing whether any error, omission 
or irregularity in avy procesding under 
this Code has ossasioned a failure of jastise, 
. the Court shall have regard to the faot 
whether the objection sould and should have 
been raised at an earlier stagein the pro- 
ceedings,” Inthe present care, the petitioner 
did object to the trial at a aompsratively 
early stage of the proseedings. This, we 
think, would go a long way to show that 
he had been prejudiosd by the irregularity 
but we hold that it does not go all the 
way, or, in other words, the fast that 
sueh an objeetion was taken is not oon- 
elusive proof that the aesused has been 
prejudiced by theirregularity. Tha learned 
Sessions Judge has held for reasons given 
that there was no sush prejudise. In the 
affidavit whish forms the basis of the 
petition on whish this Rule was granted, 
there is no statement that the asaused was pre- 
judieed. fn the first ground, there is an 
allegation that there was  prejudiee; ‘but 
no ground was taken that the desision of 
the learned Sessions Judge to the contrary 
was wrong. On the materials before us, 
we cannot say that there has boen, in faot, 
a failcre of justice and we must, therefore, 
apply the mrovisions of seetion 531,. Code of. 
Criminal t'rosedure, and hold that tha son- 
viation is not bad on the ground that 
the offs2e3 was committed outside the terri-; 
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torial jurisdistion of the trying Magistrate. 

As regards the fasts, we see no reason 
for .dissenting from the findings of the 
lower Courts. It is sontended that there 
is no proof that 50 tins of kerosine oil 
were astually misappropriated. There is no 
direat evidence to thie effect. It has not 
been proved that the stosk was in the 
patitioner’s ahurge at any time. . But from 
the facts that had been proved it was 
open to-the trying Magistrate to some ta 
a finding that there was susha  misappro- 
priation, and thi^ is what he has found. 
His finding is: “The aasused has failed to 
ascount for these 50 fins cf kerosine oil 
and ia, therefore, to be sonstrued to have 
misappropriated this portion of the stock. 
The fact that the 50 tine hava been mis- 
appropriated sould be proved as well by 
eireumstantial evidenae as by  diraat 
evidence, and the finding is a finding that 
the fact. has been proved by  sirseum- 
stantial evidenae. 

Another objestion taken is that in the 
petition of somplaint if is alleged that 
these 50 tins of  kerosine oil were mis- 
appropriated on various dates. If that 
were no, there might be  misjoinder in 
the aharges. But, although this was alleged 
in the petition of complaint, that allega- 
tion was not made in the sworn state- 
ment of the eomplainant when he was 
examined at the time the’ somplaint waa 
lodged, and there is no evidenee whatever 
on the resord to suggest that the mis- 
appropriation was sommitted on more than 
one ossasion, On the fasts found, a single 
offenoe has been sommitted in respest of 
these 50 tins and, therefore, there has been 
no misjoluder. 

It is also urged that the offenes oom» 
mitted by the  aeeused was one under 
sestion 477A, Indian Penal Oode, whieh 
ig triable only by a Oourtsof Sassion. It 
may be that the petitioner did also com- 
mit this more serious offenses. Bat this is 
no reason why we should .hold ‘that he is 
not liable to a sonvietion by a Magistrate. 
of an offence under sestion 408, Indian 
Penal Code, whieh has been proved to 
have been committed. 

The Rule is discharged, The pétitioner 
must surrender to his bail and serve ont 
the unexpired portion of his sentence. l 
Ryle discharged, ; 


- 
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‘ALLAHABAD HIGH COURT. 
ORIMINAL Revision No, 347 or 1921, 
July 15, 1921, 
Present :—Mr. Justiee Lindsay. 
. OHAJJU and OTHERS— APPLICANTS 
versus 
EMPEROR-—Oe»osrrg PARTY. 
Criminal Procedure Code (Act V of 1898), s. 106 
—Security to keep the peace—Accused convicted under 
s. 928, Penal Code, whether can be bound  over— 
Penal Code (Act XLV of 1860J, s, 323. 


" Where a person has been convicted under section 
$93 of the PenaliCode, he may be bound over to 
keep the peace under. section 106 of the Oriminal 
Procedure Code. [p. 461, col. 1.] 

ı Criminal revision against an order of the 
Additional Sessions Judge of Meerut, dated 
the L5th of May 1921. 

Mr. Hamid Hasan, for the Ápplisanta, 

The Assistant Government Advosate, for 
the Crown. 

JUDGMENT. _This i is an applisation on 
behalf of Ohajju and four others, who were 
eonvisted in the Court of a Magistrate on 
eharges under sections 147 and 323 of the 
Indian Penal Code. Under the former 
gestion eash of the aseused was sentensed to 
two months’ rigorous imprisonment and 
under the: latter eneh of them was given one 
month's rigorous imprisonment ; the sentenees 
were to run eonsecutively. 

In addition to these punishments the 
Magistrate ordered sash of the aesused to be 
boand over under sestion 106 of the Code 
of Criminal Prosedure to keep the pease. In 
appaal the Sessions Judge set aside the eon. 


vistions and sentences under seetion 147, but: 


maintained the eonvietions and sentences 
under sestioon 323-of. the Indian Penal Code. 
He also maintained the order for security 
under seation 106. 

Toe first point raised here in revision is 
that there was an order of asquittal whieh 
was a bar to the trial by the Magistrate who 


eonvioted the acsused. In order to under.’ 


stand the nature of this plea, it is ne3assary 
to set ont :settain facts. The ease against 
the aseu&ed wüs instituted in the Court of a 
Magistrato, Rai Sahib Ratan Chand. This 


gentleman took the prosesution evidense and: 


framed a eharge against the. "assused, bat 
before he sould take the defense avidense he 
was transferred. Ths sase was then made 
over to his suesessor, Mr. Ohimman Lal. It 
is apparent from the resord that when this 
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latter gentleman took up the ease, an appliesa- 
tion was made to him by the aesused under 


“the provision of seetion 350, aub sestion 1, 


proviso (a) of the Code of Criminal Prose- 
dure. The asaused demanded that the 
witnesses might ba re-summoned and re- 
heard and the Magistrate passed an order 
diresting that this should be done. 

In spite of this order, however, the Magis- 
trate took up the ease and dealt with it on 
ihe evidense whieh was upon the reeord and 
whieh he had not himself heard. He passed 
what purported to be au order of acquittal 
and that order of asquittal was subsequently 
dissharged by the Distrist Magistrate':in the 
exereise of his powers of revision. The 
learned District Magistrate treated tho order 
not as an order of aequittal but as an order 
of dissharge, and he dirested a new trial. It 
has been argued before me that the District 
Magistrate had no authority to revise ‘what 
was an order of aequittal, bat with this eon 
tention I eannot agree. It is slear to me that 
the order of acquittal passed by Mr, Ohimman 
Lal was an absolutely illegal order: After 
the aesuxed demanded to have the witnesses 


re.salled and re.heard, it was the duty ` 
of the Magistrate to send for the 
witnesses and take their statements. He 


asted, in my opinion, in violation of the elear 
provision of sestion 350 and the order whieh 
he salls an order of acquittal was & void 
order in law. Lt may not have been an order 
of discharge, but at any rate it is slear to me 
that it was an invalid order whieh the 
Diatriet Magistrate had ssrtainly authority 
to set aside. I hold, therefore, that the so. 
ealled order of aequittal was no bar to the 
trialin whieh the ascused ware sonviated. 
The next point taken is that inasmush as 
the learned Sessions Judga set aside the 
sonvistion under sastion 147, he caght for 
that reason to have disahargad the order 
requiring these aseused to file sssurity for 
keeping the peace, This argument ia based on 
the language of sestion 106, Criminal Pross- 
dure Code, and it has besn submitted that 
where there is a sonvistion under section 323, 
the Coart has no power under sestion 108 to 
demand aeeurity for keeping the peass, [I 
am unable to aosept this argument, | am 
awara that there is a differense of opinion 
régarding the interpretation of this sestion, 
bat to me it seems quite olear that there is 
nothing to prevent a Magistrate from taking: 
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security from persons who have been sonvist: 
ed under section 323 to keep the pease under 
this gestion, Sestion 106 bagina as follows: 


" Whenever any person assused. of rioting, ` 


assault or other offense involvinga breash of 
the pease,” eto. It is elear from this language 
that the offenses of rioting and assault are 
treated as offenees whish involve a breash of 
the pease and the sestion gives power to a 
Magistrate to take sesurity from persons who 
are eonvieted of “other offenses involving a 
breach of the pease.” If the offense of assault 
is treated under this seetion as being one which 
involves a breash of the peaee, it seems a. 
fortiori that the offenee of voluntarily eausing 
hurt must also be deemed to involve a breach 
of the pease. The common eharasteristis of 
. these offenees seems to be the use of sriminal 
forse or the show. of eriminal fores. 


The offense of assault is defined in seetion: 


351, and the gist of the :offeneo is that 
apprehension is eaused to any person that 
eriminal foree is about to be used. If the 
offenee goes beyond this and if there is an 


aetual applisation of sriminal forse so as to. 


amount to the offense of voluntarily sausing 
hurt, then it seems to me that the offenes 
punishable under sestion 323 falls within the 
eategory of offences involving a breach of the 
pesee. Similarly it is provided by this 
section that a person who is eonvieted on 
a eharge under seetion 504 of the Indian 
Penal Code is liable to be bound over; that is 
the offense of sriminal intimidation, in other 
words, the offenee of provoking a person to use 
eriminal foree. 


It has been held by this Court that offoneos 
under seetions 323 and 325 are offenses 
involving a breach of the peaee and that where 
persona are eonvieted under either of these 
sections of the Indian Penal Code, they may 


be bound over to keep the pease under seetion 
106, Criminal Prosedure Code. ` 


The only other question is that of sentense. 
Bearing in mind that the Sessions Judge has 


set aside the sonvistions under seetion 147. 


and that the aseusad have, therefore, only 
been sentenoed each to imprisonment for one 
month, I see no reason for interferenoe, It is 
qnite obvious thatthey sommitted a serious 
assault on the somplainant.and his son. 

The result is that the applieation for revi- 
sion is dismissed. t. 


The aesused who are out on bail must 
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surrender to their bail and serve ont 
the unexpired portion of their sentences. 
Application dismissed, 





LAHORE HIGH COURT, 
ORIMINAL MtscELLANEOUS Petition No, 62 
or 1921. 

July 13, 1921, 

Present :—Mr. Justiee Martineau. 
WADHAW A SINGH AND orgBEHa— 
AÁGOUSED— PETITIONERS 
versus 
EMPEROR—Responpant, 

Criminal Procedure Code (Act V of 1898), ss, 844, 
860, provisions of, compliance with—Statement of 
witness, when to be read out—Remand for period 
eaceeding fifteen days, legality of— Witnesses, position 
ef, in Court. 


Section 860, Criminal Procedure Code, requires 
that the evidence of each witness shall be read 
over to him.as ib is completed and this procedure 
should be strictly followed, It is not sufficient 
compliance with the provisions of the section to 
read out each sentence of the statement of a 
witness as ib is being recorded. [p. 465, col. 1,] 

The provisions of section 844 of the Criminal 
Procedure Code must be strictly observed aud g 
Magistrate is nob entitled, on the ground of con. 
venience, to infringe those provisions, [p, 468, col. 1.] 

It is nob desirable that witnesses, whether they 
are Government Officers or not, should give their 
evidence on the dais by the side of the Magistrate, 
All witnesses without distinction should give their 
evidence in the witness box, or other place in the 
Douni as that is set apart for this purpose, [p. 462, 
col, 2, 

Petition, under sestion 526 (8), Oriminal 
Prosedure Code, for transfer of the ense, 
Orown versus Wadhawa Singh, from 
the Court of a Spesial Magistrate of the 
Province at Lahore, exersising enhaneed 
powers under seetion 30, Criminal Proeedure 
Code, to some other sompetent Court. 

Mr. B, E. Pur, for the Petitioners. 

Mr. C. H, Garden Noad, Additional (oy. 
ernment Advosate, forthe Crown. | 

ORDER.—This order will dispose of ap. 
plisations Nos, 62—67, whieh have been 
made by Mr. Puri on behalf of the persons 
aeensed in six eases, known as the Gurdawara 
eases, for their transfer from the Court of 


- Mr. Keongh, Spesial Magistrate, in whish 


they have been pending sinee the 9th April 


' last. 


A copy of applieation No. 62, in whieh the 
grounds on which a transfer has been asked 
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for ara set forth in. detail, was sent to Mr. 
Keough, whe has resorded his remarks in. 
regard to.the' allegations made. I may note 
with regard to the eoneluding portion of Mr. 
Keough's remarks, where he says that there 
has searcely:been a big ease defended by Mr. 
Puri in whieh the latter has not applied for 
a transfer-after the ease for the proseeution 
was-more than half way through, that Mr. 
Puri denies that this is sorrest and says that 
.he has applied for a: transfer in only one 
' other sase since he- has been prastising in 
Lahore, and I assept his statement on this 
point. 

The gist of the applisation is that the Magis- 
trate’s eondust of the prossedings shows him 
to-be‘bidssed against ‘the ádoused. : General 
allegations ; are made that Mr, Keough shows 
favour. tò ‘the prosesütion, and..infimidates: 
witnesses who say anything favourable -to' 
the sesused, but these allegations have not 
bóen:subitantiated; Mr. Puri has: eontended; 
that statements: whieh were: ‘inadmissible - ‘ins 
evidence .have! been -admitted; "but- he. ‘has’ 
fit! bean’ able to ‘shaw more’ than two,’ one’ 
being :a ste tement - based’ on hearsay, and, 
another a. a étement.as:to.one of:the assused 
having :.said . something inériminating to. a 
Polise' Offizer.‘: He-also urges that leading: 
questions havé: beer allowed. to be put by the 
Publis.. Proseeutor- to. the proseeution. wite: 
nesses; He:has referred; however, to only: two 
instanees of: this: - In. -ong of these it is doubt- 
ful’ whether the juestion ean be said to. have, 
been a leading one, In any ease the person; 
responsible for putting the questions was the 
Publie-Progeoutor, and Mr, Puri's ‘objeations 
with regard- to them. were duly resorded by 

the. Magistrate, 

- . The-allegation made in ground 5 (e) that: 
the attitude of. the Publis Proseeutor has 
been overbearing and provoking: throughout: 
and often insulting, and that Mr. Keough- has 
kept no abeok.on him, is sontradisted by, Mr, 
Keough, who says that on the eontrary it was 
Mr, Puri’s attitude, and not that of the 
Publis Prosesutor, whieh was, objectionable 
and that -he had‘to eall Mr. Pari: to order, 


An untiegassary fuss is made about an incident . 


mentioned i in paragraph 10, whieh oseurred 


during. the oross-examination of a defense.. 


witness,. named Khushal, Singh. It. seeme 
that the witness was hesitating in answering. 
a eertain:question, and that.the - Publia. Pro- 


agontor had to repeat the question, and in , 
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doing so he used a word whieh Mr. Puri re- 
garded as insulting, but whieh' it is sontended 
on the other side was merely a slang expres- 
Some words passed between Counsel 
with regard to this matter, and the complaint 
made is that the Magistrate did not reeord a 
note about it. As to this I have only to say 
that it was not nesessary for him to do so. 

My attention is drawn to the faet that Mr, 
Pari retired from the eases on the lst'June. 
One might have expested that he would not 
have taken this step exeept. for some grave 
reason, but we find that the immediate cause 
of his retiring from the asses was merely 
that when a defense witness named Sarmukh. 
Singh in the Jambar Kalan sase was asked 
in oross-examination by the Publie. Proseeu- 
tor the date of an insident as to whish he 
testified, and stated the date, and added also 
of his own aseord his reason for remembering 
it, the Magistrate took down only the date 
and not the reason given by the witness.’ 
Now in the: first plase, the reason why the 
witness remembered the date had really baem 
brought out in an earlier part of his atate- 
ment, and in the second plase, supposing that 
Mr. Puri wished to have it made slearer, he 
was at perfeet liberty to obtain from the 
witness in re-examination a-full explanation 
of his reason for remembering the date. 

The peinte taken in paragrapha:5:(d), 6, 7: 
and 8 have been sufficiently answered by Mr. 
Keough. The allegations made in paragraph 
9 are entirely.denied by him and -are unsup- 
ported. 

In paragraph 19 it is stated that in the 
Ballila ease, during the eross-examination of 
Mr. Ode, a prosesution - witness, the Magis-. 
trate drew his shair slose to the witness who 
was sitting with him on the dais and spoke 
in whispers to him on more than one oasasion.. 
Although the Magistrate did not act dissreatly 
in this matter, the insident is of no import. 
ansas and Mr. Puri says that in referring to 
it he made no insinuation against the Magis. 
frate. I may, however, point out for Mr, 
Keongh’s guidanse for the future that it does: 
not appear to be desirable that witnesses, 
whether they are Government Offisars or not, 
should give their evidenss on the daia by the- 
side of theMagistrate, Ordinarily all witnesses - 
without distination should.givo their evidensa 


‘in.the witness box, or athar plasa ia. the 


Court room that is set apart for tnis par-: 
pose, : _. nee ae a 
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With. regard to paragraph 13, in whieh 
“it- is eümplained that the, statements of the 
witnesses are, not read ‘over to them, the 
Magistrate says’ that eaeh sentence is read 
over as if is . recorded, Seetion 360, Crimi. 
nal Prosedure Code, requires that. the evi- 
dense of each witness shall be read over to 
him as it is sompleted and this prosedure 
should be followed for. the future, The 
irregularity, however, in no way indisates 
any bias on the part of the Magistrate. 

In paragraph 14 it is urged that the 
Magistrate has sontravened the provisions 
of sestion 344, Oriminal Prosedure Code, 
This somplaint I find to be eorreet, as the 
reoords. before me show that the asensed 
have been remanded to eustody for periods 
exaeeding 15 days ata time. The explana: 
tion appears to be that several days were res- 
erved for the evidence in eaehof the six cases, 
so that more than 15 days elapsed between 
two hearings of one ease. This, of course, does 
not justify the Magistrate in infringiug the 
provisions of sestion 344, and Itake this 
opportunity of enjoining on him the 
necessity of stristly observing those pro- 
visions ip future. But it is at the same 
time eléar that the Magistrate gave adjourn- 
ments for more than 15 days merely in order 
that he might get throügh as muoh of the 
‘-evidenge as possible at eash hearing and so 
reduce the number of adjournments. The 
4 accused wonld in no way have been benefited, 
if the Magistrate had given adjournments for 
shorter periods, and the.result would simply 
Have been that less progress would have been 
made at each hedring so that each ease would 
have had to bà adjourned more frequently. 


In paragraph 15 it is urged aea ground for. 


the transfer of one of the eases, namely, 
the Manak' case, that Mr. Keough is to be 
cited as' a defenee witness on behalf of 
S, Ujagar Singh, Vakil, who is one 
of the aesused. It is not stated in the 
&pplisation on what point Mr. Keough’s 
evidence would be required, and Mr, Keough 
says that he knows nothing about the ease. 
Mr, Puri said in the eourae of his arguments 
that Mr. Keough’s evidenee was required in 
regard to an insident whieh oseurred on the 
lst Maroh, when Mahant Basant Das eame 
into Mr, Keough’s Court while Sardar Ujagar 
Singh was eondusting a ease there, On my 
suggesting fo Mr. Pari that he should add a 
paragraph to his applisation giving partien- 
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Jars, so that Mr. Keangh might be asked 
whether he resollested. the: insident in 


question, Mr. Puri asted to be given time 


till the next day to sonsider the . matter, 


and this was allowed, The next day it was 
brought to my notiee by the Additional 
Government Advyoeate that Sardar’ Ujagar 
Singh had, ssa matter of fast, not baen 
engaged in apy sasein Mr, Keough’s Court 
on the lst March, and Mr, Puri at the same 
time said that .the instrustions previously 
given to him were wrong, that the insident 
mentioned as having oeeurred. in Mr. Keough s 
Court on the lst Mareh had really oaenrred 
in some other Court, and that Mr. Keough’s 
evidenee would be required in regard to an 
insident whieh took place on the 10th: March, 
when Mahant Basant Das, he said, had gone 
into Mr. Keough’s Court, while Sardar 
Ujagar Singh was there in sonnestion with a 
matter entirely different from that previously 
mentioned. This singular change in the 
instruetions given to Mr. Puri by his alient 
is suffieient to justify me in-eonciuding that 
Mr, Keough is: not likely. to'be a. material 
witness in the case. 

In -paragraph 16 itis urged as.a ground 
for transfer that Mr. Keough bas already 
desided in another ease that Udasis are not 
Sikhs and that.Sikhs have no right to inter- 
fere inan Udasi institution. In my opinion 
that decision in no .way precludes Mr, 
Keough from trying the present cases. 


Paragraphs, 17, 18 and 19 relate to 
somplaints about the arrangements for 
under-trial prisoners in the jail. Mr, Keough 
is in no way responsible for these arrange- 
ments, and the somplaint made does not 
affeet the question whieh is now before me, 


In paragraph 20 it is urged that the 
Magistrate summarily rejected applisations 
for bail without giving due oeonsideration to 
the representations made in support of them. 
As to this it is suffisient to say that as the 
offenses were non bailable, the Magistrate 
was not competent to release the nesused 
on bail under seetion 497, Oriminal: Proaedure 
Code, unless it appeared to him that there 
were no reasonable grounds for believing 
that the assused had committed the offenses 
for whieh they were being prosesuted. He 


sould not have ordered.their release on bail 


on-aush grounds as &hose'ihaf ‘were urged, 
before him. "TE. 
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In paragraph: 21 it i eomplained that 
when Mr, Pari retired from the eases on the 
! Bt June, the-Magistrate refused to note the 
last that Mr. Puri retired under protest, 
The Magistrate, however, resorded a note 
with regard to Mr. Puri’s retirement, and 
the note itself makes it suffieiently elear 
that the retirement was under protest. 

In paragraph 22 it is pointed out that 
sinee the refirement of Mr, Puri from the 
eases the Magistrate has been going on with 
the trials although the aesused have been 
undefended. 1 do not agree, however, that 
it was insumbànt on the Magistrate to adjourn 
the eases on ascount of Mr. Puri's retirement, 
whish seems to have been quite unnesessary. 
Moreover the aesused would not have been 
benefited even if the eases had been adjonrn. 
ed, as it is admitted that although more than 
a month has elapsed sinse Mr. Puri's rotire» 
ment they have not yet been able to seeure 
other Counsel. 

My eonelumon is that it has not been 
shown either that Mr. Keough is in any 
way biassed against the aesused, or that the 
latter have any reasonable ground for 
apprebending that they will not have a fair 
trial in his Oourt.. The applieations ara 
aesordingly dismissed, -- : 
Applications dismissed. 


LAHORE HIGH COURT. 
ORIMINAL Revision Partition No, 1623 
oF 1920. 

| February 12, 1921. 
| Preseni :— Mr, Justiee Wilberforee. 
" KAPUROHAND AND ANOTHER— ÀCOUBSED 
i E — PETITIONERS ' 

versus 

' UGAR SAIN-—ÜOMPLAINANT— 
RESPONDENT, 


Penal Code (Act XLV of 1860), s. 420—Cheating—. 
Complaint by person-other-than person-cheated—Court : 


duty of. a 


INDIAN ‘OASES, 


'&ny. person, 


[1921 


Ti 


It is absurd to expect a Court to take any notice 
of complaint of cheating..except when it is put 
in by the person actually defrauded, 


Petition under seetion 439, Oriminal Pro- 
eedure Code, for revision of an order of the 
Sessions Judge, Karnal, dated the 21st Au- 
gust 1920, reversing that of an Honorary 
Magistrate, First Class, Karnal, dated the 
27th May 1920. 

Mr. Ghulam Rasul, for the Petitioners. 

Mr. Sundar Das, for the Respondent, 

JU DGMENT,—-Thesomplainant inthis ease 
appears to be in the habit of undertaking the 
altruistie duty of eomplaining about frauds 
praetised on other people: He had al. 
ready somplained against the two petitioners 
in this sase that they were cheating the 
publie in the priees whieh they ebarged for 
oil. That ease obtained an unneegssarily 
eareful hearing and the aeeused persons were 
diseharged, He then returned to the 
attack against the same persons and 
filed another eomplaint, whish was dis- 
missed under sestion 208, Oriminal Proaedure 
Oode, On revision tho learned Sessions 
Judge set aside the order of dismissal, stating 
that it was not mnesessary for the person 
astually sheated to file a eomplaint: This 
view may be eorrest in law, as under 
sestion 190 a Court may take sognisanee of 
an offence upon information reeeived from 
It is absurd, however, to expect. 
a Court to take any notiee of a somplaint of 
ehdating exeept when it is put in by the 
person aetually defrauded. I think, therefore, 
that the Magistrate’s order dismissing the 
eomplaint under seetion 208, Criminal Pro- 
eedure Code, was fully justified, 

I, therefore, sesept this applieation for 
revision and set aside the order of the 
Sessions Judge ordering the Magistrate to 
proeeed with the hearing of the eom. 
plaint, 


Application accepted. 


win 
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PATNA HIGH COURT, 
ÁrPRAL FROM Og1GINAL OgpEg& No, 177 or 
1920. 

April 21, 1921. 

Present ;—Mr. Justies Jwala Prasad 
and Mr, Justiee Adami. 
Ohaudhury KEDABNATH THAKUR 
—DEFENDANT— ÁÀPPELLANT 
terss 


MOHMOOD ALI KHANC--PLAINTIEF 


— RESPONDENT. 
Jurisdiction—-Courts of co-ordinate jurisdiction — 
Court in one district, whether can restrain action of 
Court in another district, 


One Subordinate Court has no right to restrain 
the action of another Subordinate Court of co- 
rS jurisdiction, by any order or robkar. [p. 467, 
col. l, 

Where the Sub-Judge of one distriot appointed 
a Receiver of the estate of a judgment-debtor and the 
Sub.Judge of another district issued a vobkar to 
the former Sub-Judge restraining the Receiver in 
the discharge of his duties: 

Held, that the order was bad and should be 
ignored. [p. 466, col, 2.] 

Appeal from an order of the Subordinate 
Judge, Patna, dated the 13th August 1920. 

Messrs. Furnendu Narayan Sinha, Murari 
Prasad and Sarosht Oharan Mitter, for the 
Appellant. - 

Mr. Sultan Ahmed (with bim Mr, Rat Gur 
Saran Prasad), for the Respondent. 

JUDGMENT. 


JWALA PRASAD, J.—The appeals and revisions . 


have been heard together, as ibey arise out 
of -the same order of the Subordinate 
Judge of Patna dated the 13th of August 
1920. The question involved in all these 
oases 18 tha same, 

The Subordinate Judge of Patna by his 
order issued a vobkar to the Subordinate 
Judge of Darbhanga, requesting him to 
prevent the Receiver, appointed by him in 
exesution proseedings, from interfering with 
the taking possession of the 6-annas share of 


‘the estate sommonly known as Paigambarpur 


Batate, The order issued in Suit No, 32 of 
1919, in whioh the plaintiffs sought confirma- 
tion of possession over the 6 annas of the 


estate impugning the right of oue of step. 


brothers, Sadat Ali Khan, of mortgaging or 
in any way ‘alienating the said share of the 


~ plaintiffs in favour of the defendants, who 


have now 'purshased their-16 annas of the 
property, ineluding the aforesaid slaim of 
the plaintiffs, in exeaution of their mortgaga- 
desreas: 


30 
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The history of the litigation between the 
plaintiff and Sadat Aliand other members 
of the family regarding their right in the 
eatate whieh originally belonged to Iqbal 
Ali Khan, who died in 1887,isa long and 
somewhat sompliaated one and need not be 
gone into in detail in this ease. The 
defendant, as already stated, held mortgages 
of the property in questionon the basis of 
dosuments exesuted by Sadat Ali Khan alone. 
After the sale of the property in sxesation of 
those mortgages, applieations were made to 
sot aside the sala under Order XXI, rule 90, 
Civil Prosedure Code. Toese applications are 
still pending. in the meantime the pressat 
suit in eonneotion with whish the order was 
passed by the Subordinate Jadge, whish is the 
subjest matter of the appeal before vos, was 
instituted on the 14th of Mareh 1919 by 
the respondent Mohmood Ali Khan. Upon 
tho applieations of the decree holders, pur. 
ehasers, the Subordinate Judge of Darbhanga 
passed an order, dated the 7th of June 1920, 
in Execution Case No. 120 of 1219, direoting 
the appointment of a Reseiver to take 
possession of the mortgaged properties and to 
deposit the income of the sama in Court after 
meeting expenses under the direstions of the 
Court, The aforesaid order was passed in 
the prasenee of the jadgment-debtors and 
the plaintiff opposite party, Mohmood Ali, 
The latter resisted the appointment ofa 
Raseiver obviously on the basis of his olaims 
to the 6 annas of the properties in -questidn, 
with respeet to whioh the present sait was 
instituted by him. His objestion that the 
appointment of a Raasiver would prejadise 
him was replied to by the Subordinate Judga 
in the following worda: — 


"If Gedo Baba (Mohmood Ali) eventually 
suscesds in his cuit, hs san got the pro- 
portionate insome of his share in olaim from 
the deposits." 


Aggrieved by that order of the Sabordinats 
Judge of Darbhanga, Mohmood Aii apvaalad 
to this Court. Hoe salso applied for ai interin 
stay of the order appointing tae Reasivar, 
The latter applisation was held by this Court 
(Das and Adami, JJ.) to ba premature, 
inasmuoh as no Reossiver was astually 
appointed, The appealagainst the order; I 
am told, was nob pznsesaied and was 
ultimately dismissed. In tha order dismissing 
tha appliaation their Liardships cbaarvad: ` 
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"This, of sourse, will not prejudiee the 
right of the petitioner to apply to this Court 
or any other Court after the Reseiver has 
been appointed.” 

The order is dated the 12th of July 1920, 
Soon after this orderon the 28th of July the 
opposite party-respondent put in an applisa- 
tion in Suit No. 32 of 1919, supported by an 
affidavit, praying for a temporary injunetion 

restraining the Reseiver from taking 
possession of the property till the deoision 
of the sase.” The petition was disposed of 
on the 13th of August 1920, after the 
hearing of the parties sonserned. In the 
meantime on the 20th of July 1920 a 
Ressiver was appointed in the exesution 
sase in the Court of the Subordinate Judge 
of Darbhanga, and on the 24th of July 1920 
he ia reported to have taken ohargs of the 
properties and to have issued parwunas to the 
amlas, The appeals have aseordingly some 
to this Court, inaamush as the appellants feel 
themselves aggrieved by the order of the 
Subordinate Judge of Patna, issuing a rubkar 
upon the Subordinate Judge of Darbhanga 
restraining the Reseiver from interfering with 
the possession of the respondents, This is the 
order we are soneerned with. 

The order is obviously unsupporteble, 
. inagmueh as the sontingeneies referred in 
Order XXXIX, rule 1, elause (2), entitling 
the Oourt to issue ad interim injunetions do 
not at all arise in this ease, The Hosoiver 
was appointed by the Darbhanga Court after 
the sale of the property pending the disposal 
of the objestions of the judgment.debtor and 
the sonfirmation of the sale The Reaseiver 
thus besame an Officer of the Court and 
the possession taken by him was on behalf 
of the Court and will be deemed to be that 
of the Court. One subordinate Court haa 
no right to restrain the action of the other 
so-ordinate Subordinate Court by any order 
or rubkar, sush aa that passed in the present 
ease by the Subordinate Judge of Patna. 
Without going into further details in 
order to examine all the siraumstanses one 
by one under whish the temporary injunetion 
ean be issued, 1 have no hesitation in eoming 
to the eonclusion that the present order in 
question of the Subordinate Judge of Patna 
eannot possibly eome within the purview 
of Order XXXIX, relating to temporary 
injunstions. In faet the order is not sup. 
ported under that Order, but it is said that the 
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appeals and revisions of the desree-holders- 
purahasers are themselves insompatent, inas- 
mush as the order passed by the Subardinate 
Judge is not an order under Order XXXIX, 
rule 1, elause (2). It is also stated that 
the order passed is not supportable by any 
provision of the Code of Oivil Prosedure. 
If this so, tbe Subordinate Judge had 
no rizht to pass any order whieh is oal- 
eulated to prejudice any of the parties before 
him, unless he is authorised to pass sush 
an order by the express provision of the 
law. The order, therefore, is bad and must 
be set aside and the Subordinate Judge of 
Darbhanga, who is executing the desrees of the 
appellants, is entitled to ignore the aforesaid 
order altogether. 

The respondents, it is said, were appa- 
rently under a missonesption on assount of 
the ramarks made by this Court that they 
sould taks sueh a plea as they were advised 
to do after the astual appointment of the 
Reseiver. There was no (room for sueh 
missonseption, and it must have been obvious 
to them that the appointment of the Reseiver 
was the matter whish appertained to the 
Exesuting Court of the Subordinate Judge 
of Darbhanga and that an appeal from that 
order lay to this Court. , They slaim to be 
in possession of 6 annas of the property 
in rospest of whieh they have brought the 
present suit. They were not parties to the 
mortgages exeeuted by Sadat Ali Khan or to 
the desree. They are, therefore, obviously 
not bound by the proseedings adopted by 
the Subordinate Judge of Darbhanga for 
the appointment of the Ressiver, and 
their possession, if any, of the property 
sould not be disturbed by the Reosiver 
under Order XL, rule 1 (2). That olause 
saya: 

“Nothing in this rale shall authorise the 
Court to remove from the possession or us- 
tody of property any person whom any 
party to the suit has not a present right ao to 
remove.” 

The respondents, therefore, fail fo have 
avy right to the appointment of the Ressiver 
or to the taking of possession of the pro» 
perty. Their only remedy was under the 
said Order XL, rule 1 (2). We are not in 
a position to say whether there was any 
possession or not. The matter is sub judice 
in the Court of the Subordinate Judge of 
Patna and the Exeeuting Court in Dar. 
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bhanga is also competent to take notioa of 
the elaim, if any, as to the possession of 
the respondents to 6 annas of the properties 
m question. The ease before the Subordi- 
nate Judge of Patna instituted by the Opposite 
party-respondents has besome two years old 
and the present litigation between the parties 


ean only be set at rest by a Speedy 
disposal of this suit. It isno use dissuss- 
ing the reasons for the delay that has 


already oesurred, but we desire and direst 
that the resord of the sase be at onae sent 
down and the Title Suit No, 32 of 1919 be 
disposed of as quickly as possible. With 
the aforesaid remarks I allow these appeals 
and applieations and dismiss the applisations 
made by the opposite party to the Subordi. 
nate Judge. In view of all the circumstances 
of the sase disslosed by the voluminous 
records I do not think that I should direst 
any order as to eosts, 

ADAMI, J,—I agree. 

Appeal allowed, 


CALOUTTA HIGH COURT. 
APPEAL FROM ORIGINAL O1vit No. 28 or 1919, 
June 7, 1920, 

Present: —Sir Asutosh Mookerjee, Kr., 
Asting Ohief Justice, and Justiee Sir 
Asutosh Ohaudhuri, Kx, 
WILLIAM S, IRWIN— DsFEFNDANT— 
APPELLANT 
versus 


DONALD JAMES REID—PLAINTIFF— 


— RESPONDENT, 

cramation—ebiatements defamatory of several mer- 
sons— Right of each person to jatah ks asih 
—Privilege— Publication ezxiensive— Language violent 
—Allegaiions unfounded— Malice— Evidence Act (1 of 
1872), s. 123— Public document withheld — Qowrt 
whether can direct that document be produced. 


Where 2 statement is defamatory of several 
persons, each of such persons is entitled to sue 
separately for the libel on himself. [p. 472, col. 2.] 

Nothing is a libel which isa far comment on a 
subject fairly open to public discussion, but before 
the defence of fair comment can at all be avail- 
able, the Court must be satisfied that the words 
complained of are comments and not statements 
ef fact, and unless the person invoking that defence 
can prove that his comments wera based apon 
actual facts, the defence of fair comment oan be of 
no avail to him . [p. 478, col. 1; p. 474, cola. 1 & 2.) 

When a defendant sets up privilege, he -asserts 
that he is protected by Standing in a special 
relation to the facts of the case, but when his 
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defence is fair comment, he asserts that he hag 
done my what every one has & right to do. [p. 478, 
col. 1. 

A person who indulges ina needlessly extensive 
publication of allegations against another, using 
needlessly violent language and making statements 
which are contrary tothe facts, and who persists 
in his allegations, even after being assured that the 
charges made by him are unfounded, eannot be 
said to act otherwise than maliciously, and is not 
entitled to the defence of privilege. [p. 476, col, 2; p. 
477, col. 1.] 

The proper person to determine whether an 
official document shall be given in evidence, is the 
public officer having the oustody of that document, 
and not the Judge, as the Judge cannot determine 
the question without ascertaining the contents of 
the document, and such inquiry must take place 
in publie, From the language of section 128 of 
the Evidence Act itis clear that the Court cannot 
be invited to discuss the nature of the document, 
nor can ib compel disclosures either by primary or 
secondary evidence, even though there is reason for 
suspecting that the witness concerned may have 
had access to the official records withheld, and 
may have refreshed his memory therefrom before he 
came to give evidence, [p. 472, col. 2; p. 473, col. 1.] 


Appeal from the judgment of Mr. Justiee 
Rankin. 
The Advosate-General (Mr, T, O. Gibbona) 


: and Mr. 0. O. Hamfry, for the Appellant. 


Messrs. L. P. E, Pugh and T. Ameer Alt, 

for the Respondént. 
JUDGMENT. 

Mooressex, A.O. J.— The. subjeet-matter 
of the litigation, whieh has sulminated -iù 
this appeal, eonsists of three lettera publish». 
ed by the appellant in the Statesman and 
the Englishman newspapers, The first 
letter appeared in the Síaiesman on the 21st 
Ostober 1917, and in the Hnglishman on 
the following day. The seeond letter appeared 
in the Statesman on the 30th  Ostober 
1917, and the third letter in the Englishman 
on the same day. The respondent alleged 
that these letters eontained defamatory 
statements whieh have greatly injured his 
sredit and reputation and have brought him 
into publio odium and sontempt. He ss- 
eordingly prayed for a desree of Hs, 50,000 
as damages. The defendant resisted tha 
elaim on the ground that the letters were 
not defamatory and that the statements eon- 
tained therein were trus in substanee and 
in fast. He farther pleaded that they wera 
fair somments made in good faith and 
without malise upon a matter of publia 
interest on a privileged oecasion, On these 
pleadings seven issues were framed in the 
following terms:— 
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he i “Has “the defendant published the 
‘alleged - statements of and sonserning ' the 
-.plaintiff?. - Were the alleged libels . published 
‘of and-eoneerning the plaintiff? 

If. 'Are'the words defamatory in their 
ordinary and natural meaning? 

III. Are the worda eapable of earrying the 
innuendo, &nd.do they in fast mean what 4 is 
alleged in the records? 

.lV. Are the words, in so far as they eon. 
“Biak; of - allegations of fast, true in their 
«ordinary meaning, and in 80 far as they sonsist 
‘of mattérs of opinion, are they fair comment 
-ONA matter of publie interest? 
=Y. Were the alleged libela or any of 

‘them published on a privileged oseasion? 


"VI, ‘If so, were they published maliei. 
onis? 
MIL. Damages." 


Mr. Justiae. Rankin has- found on the issnes 
“ag follows, namely, the first issue in the 
“affirmative; the second -issue in the affirmative 
‘only in part, that is, with regard toa portion 
of the third letter; the third issue in the 
affirmative; the fourth isaue in the affirma- 
tive-in part only; the fifth issue in the negas 
;tive: the sixth issue in the affirmative in part 
only. Ono the seventh issue, damages have 
. been assessed in favour of the plaint- 

‘if: for asum of Rs 3,509. The defendant 


. «Hag. appealed against this desree on all the. 


"material .points desided against him. The 
plaintiff has also filed a memorandum of 
erose-objestions and has urged that all 
the letters ware defamatory, that all the 
‘Innuendces Have been proved and that the 
. damages awarded are insufiisient. 

The cireumstanoees which led to the publisa- 
tion of the letters by the defendant lie 
in .a narrow eompass and may bs briefly 
"resited. . On the 10:h June 1917, the 


. Government of Bibar and Orissa appointed : 


as the Champaran 
The duty of 


'&. gommitteo known 
-Agrarian Enquiry Committee, 


. the 'sommittee was (a)to enquire into the - 


relations between landlords and tenants in 
- the. Ohamparan Disirist, including all dia. 
putes.arising out of the manufasture and 
-gultivation. of. indigo; (b) to examine the 
-gvidense' on these subjeota already available, 
supplementing if by such further enquiry, 
“Jagal or ofherwiee, 8s they might sonsider 
cdesirable; and (c) to reporttheir sonslusions 
.to Government, .atating the measures they 
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: reporb; but 
might recommend in order to remove any , 
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abuse or grievaness whish they might 
find. The oshief disputes between the 
planters and their tenants had arisen, not 
so mush in sonnestion with the sonditions 
under which indigo was grown, as with 
the action of certain faetories whieh had 
reduced their indigo manufaeture and had 
taken agreements from their tenants for 
the payment, in lieu of indigo sultivation, 
of a lump sum in temporarily leased 
villages or of an inorease of rent in 
villages, under. permanent lease. Under the 
system whioh appears to have been originally 
in foroe, known as the Tinkatia system, 
each tenant was under an obligation to 
sultivate indigo on three .cottahs out of 


. every bigha of twenty coftahs, that is, on 


fifteen per sent. of his lands. The factories 
released the tenant from this obligation, 
on payment of a lump sum (salled tawan) 
if the lands were.situated in a temporarily 
leased village, and on payment of an en. 
haneed rent (ealled sara beshi) if the larda 
lay in a village held under a permanent 
lease, An agitation was set on foot to 
challenge the propriety of these agreements, 
taken by the planters from the eultivators, 
for sompensation or for enhanced rent in 
return for the abandonment of indigo eul- 
tivation, 

The sommittee was appointed ' to deal 
with these problems and the plaintif. re- 
spondent, Mr. D. J, Reid, who was at the 
time a member of the Bihar and Orissa 
Legislativo Counsil, was appointed à member 
thereof as a representative planter, .The 
sommittee also ineluded a representativa 
Zamindar and Mr. Gandhi, who had astively 
taken up the cause. of the ryoís with a 
view to safeguard -their interests. -Tha 
other. members were offisials with Sir Frank 
Sly, Ohief ' Commissioner of the Oentral 
Provinees, as President. Amongst the pro. 
biems whieh the Committee were thus ealled 
upon to investigate, was‘the -questión * of 
the levy of’ the tawan and the sara: beshi. 
san be no doubt.on the evidences 
that, prior: to .the 12th ‘August -1917, : the 
Omate had agreed-upon the Pésgfürenda: 
iion they: would make ‘with regard to tawan. 
This ‘desision was not final im the sense 


. that the matter sould- not be resonsidered 


by them -bsfore they astually-submiitéd the 
-it uis ‘plain “that at that” ‘stage 


-the Üomiiltes ' had desided. to’ resommend 


` 
d 
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that the indigo’ soneerns should ‘be som- 
pelled. to refund 25 per sent, of the sums 
they had realised as tawan. 

‘This was a relatively simple mattar from 
the point of view of feasibility, The tawan, 
aa we have already explained, had been 
lavied by the fastories, only from tenants 
in villages held hy the fastories under 
temporary leases from the Bettiah Raj, whieh 
was -under the management of the Court of 
Wards, Consequently, if the Government 
désided to accept the resommendation of 
the Committee with regard to partial re- 
fund of the fawan, they were in a position 
to pul pressure upon the fastories soneerned, 
^0. as prastieally to compel them to ascept 
the desision; the Court of Wards, on behalf 
of ihe Bettiah Raj, would refuse to renew 
the leases of the villages in question, unless 
the  fastories oconserned sonsented to 
acquiesce in the. decision of the Govern- 
ment. The question of sara beshi, on the 
other hand, stood. on-a very different 
footing, The.enhanosd rent, as wə hawa 
explainsd, had been taken from tenantsof 
villages. held .by.the indigo sonserns under 
‘permanent leases. A  deeision on the ques. 
tion of sara beskt in favour of the sulcivators 
sould eonsequently be oarried into effest, 
only: with the sonsurrencs -of the planters 
who would be affested thereby,  uulees, 
indead, the Government was prepared to 
legislate with. retrospestive operation or to 
assist the tenanta in numerous exp2nsive 
and. protrasted litigations against the fastories. 
In.sush sirsumataness, the Committee decided, 
possibly on the advise of the plaintiff, fo 


attempt:a settlement by a sonferenee with- 


the planters.sonserned. Nearly 95 per cent. 
ofthe sara besht sollested had been taken 
by  tbree indigo eonesrns, namaly, Moti 
hari, Pipra aud Takolia. 
the llth August 1917, the defendant, Mr. 
Irwin, Manager of Motihari, Mr. Norman, 
Manager of Pipra, and Mr. Hill, Manager 
of'Takolia, were summoned by telegram to 
Bettiah to discuss the situation with the 
Qommittee, Sir Frank Sly, it is elear on 
the. evidence, authorised Mr, Reid, the 
plaintiff; to inform the planters in eonfi- 
dense. of the-desision whish the -Committee 


had already taken. in-respeat of tawan. On the . 


12th August 19175 the.three plantera who 
had ‘been: dimmont to attend had a son: 
ferense-with Mr. Reid, . à 
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The substantial question of faet in eon- ` 
troversy in this litigation relates to what 
actually took plase at this apnferense, Mr, 
Norman same in first and was followed: 
soon after by Mr. Irwin and Mr. Hill, 
There is further no doubt that Mr. Rainey, 
Deputy Searetary to the Government of 
India in the Finanse Department, who was: 
also a member of the Committee, eame in 
at a later stage and joined in the dige 
eussion, The ease for the plaintiff is that, 
as instrueted by the President, he told the 
defendant that the Committee had desided 
to resommend that 25 per cent, of the tawan 
should be refunded. The defendant denies 
that the plaintiff gave him tbis informa- 
tion, Mr, Norman, Mr, Hill, Mr. Reid, 
Mr. Irwin and Mr. Rainey have all been 
examined upon this point. Mr. Justieg 
Rankin has some to the sovalusion that 
the plaintiff did inform the defendant, on 
the morning of the 12th August, of the 
actual desision by the Committee to ree 
eommend a refund of 25 per aent. of the 
tawan by the plantera to the ryote. 

The desision of the qnestion in dispute 
depends primarily upon appresiation of 
oral testimony, whish has to be taken along 
with the surrounding sirsumstanses and 
the sondust of the parties sonserned aft 
the time of the conferense and subsequently, 
This, in any event, is by no means an 
easy task for a Court of Appeal; in the 
present ease, the diffisulty is enhansed by the 
fast that it would be idle to expest the wit- 
nesses to reproduse the exact words whieh 
were used at the interview by the various 
persons present; no one then anticipated 
trouble and no notes were kept of the 
conversations, which aetnally took plase, 
We have thus, besides eonflist of testimony, 
an embarrassing element of uncertainty. We 
have, consequently, serntinised the svideneg 
with great eare. 

We see no essape from the sonelusion 
that the plaintiff did intimate to the defend- 
ant the resommendation whieh the eom- 
wittee had desided to make with regard to 
the refund of 25 per sent. of the tawan. Wa 
have the oardinal fast that the plaintiff 
was authorised by the President to make 
this sommunisation, Sueh permission wag 
given for the obvious reason, that if. in. 
formetion on this. point was withheld, the. 
planters who had been summoned, to.enter - 
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into negotiations eould not be  expeeted 
to deside what soneession they should or 
should not make, with regard to sara beshi. 
Both the ‘questions were known to be 
under sonsideration; a deelsion upon either 
‘or both in fayonr of ‘the sultivators would 
seriously aífeet the: finansial position of the 
planters sonserned. To withhold from the 
planters all, informationas to fawan would 
really operate to defeat the objeet of the 
eonferense, while to give them  insorreot 
information would plainly be nothing short 
of an set of bad faith. In sush sireum- 
stances, it is improbable in the extreme 
that any diseussion eould have taken place 
on the question of sara besht without refer- 
ence to the question of Zawan, and the evidense 
leaves no roora for doubt that the aubjest 
of iawan did some up for  sonsideration 
at the eonferenee. We have, then, the 
evidense of Mr, Norman and Mr. Hill. Mr. 
Norman is definite and elear that he him- 
self was told of the proposed refund of 
the tawan by Mr, Reid at the very som- 
meneement-.of the dissuasion. This state- 
ment might not be sonelusive, as Mr. 
Norman .same in first, and Mr. Irwin and 
Mr. Hil followed him a little later, Mr. 
Norman, however, asserts that when Mr, 
Irwin eame in, Mr, Reid repeated the 
information about the tawan, In thia he 
is corroborated by Mr. Hill. We see no 
auffisient reason to rejest this part of the 
testimony of Mr. Norman and Mr. Hill. 
Their statement on oath is not really 
sontradisted by their subsequent eondust, 
Great stress has been laid on a letter 
written by Mr. Norman to the Government 
of Bihar and Orissa on the 27th October 
1917. 

In our opinion, there is nothing in the 
eontents of that letter whieh sontradiets 
or renders improbable the statament of 
Mr. Norman made in Court. 

The letter is perhaps eautiously phrased, 
but it is quite sonsistent with the onse 
now made by Mr. Norman, namely, that 
Mr. Reid told Mr, Irwin, in his presenes 
and in the presenee of Mr. Hill, the decision 
of the Committee to make a reeommenda- 
tion for refund of the tawan. The inferenee 
follows also from the letter of Mr. Norman 
to the defendant on the 6th November. 
As regards the evidenee of Mr, Hill, his 
sondnet at the meeting - of the Bihar 
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Planters’ Assoeiation on the 16th Ostober 
has formed the subjest of severe somment, 
At that meeting Mr. Irwin read out the 
first of the three letters in question, The 
statements eontained in that letter are 
ineonsistent with the hypothesis that on 
the 12th August Mr. Irwin had been 
apprised of the desision of the Committee 
to resommed a partial refund of the tawan, 
Mr. Hill who was present at the meeting, 
did not shallenge the aseurasy ofthe state- 
ment oontainel in the letter. This, no 
doubt, is a matter of legitimate comment; 
but we are not prepared to rejest as im. 
possible the explanation that Mr, Hill may 
not have taken in the true bearing of 
every statement in a long arguments- 
tive letter. At any rate his omission at 
the meeting to take  exeeption to the 
aesuraey of all the statements in the letter 
does not neutralise the effest of hia sworn 
testimony. On the whole, we are of opinion 
that the evidenee of Mr. Norman and Mr. 
Hill is reliable and supports the allegation 
of the plaintiff that he did earry ont the 
instructions of Sir Frank Sly and did 
sommunieate to the planters eoneerned that 
the Committes had desided, whether finally 
or only provisionally is not material for 
our present purpose, to resommend a partial 
refund of the gawan., This eonelusion is 
supported to a large extent by the evidenes 
of Mr, Rainey. Mr. Rainey bad not been 
authorised to make a  eommunieation 
to the planters, but be had a long dis. 
eussion with Mr. Irwin on the subjest of 
the tawan. Mr. Rainey gives tbe substanee 
of this eonvyersation to the best of his 
resollestion, and it does certainly ereate 
the impression that Mr. Irwin had previously 
been apprised of the intention of the Oom- 
mittee on the question of tawan, Mr. 
Rainey himself did not give any definite 
information to Mr. Irwin; he merely stated 
that whatever aetion might be resommended 
by the Committee, it would not be of a vindia- 
tive nature and suggested to Mr. Irwin that 
be should obtain information fromthe Presi- 
dent. It is remarkable that thongh Mr. 
Irwin had ample opportunity to put the 
question to Sir Frank Sly, he neverdid so, . 
We sre not prepared to aesept the expla- 
nation that Mr. Irwin did not make an. 
enquiry of the President, beeause he was 
assured that tawan would be left antouehed, 
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Sueh assuranss had not been given either 
by Mr. Ried or by Mr. Rainey, and it is 
improbable in the highest degree that either 
of them sould have stated what had not 
the remotest foundation in fast, We are 
thus left with the hypothises that Mr. 
Irwin had reeeived from Mr, Reid whatever 
information was available at that stage. 
The view we are inelinod to take on this 
part of the ease is supported to some ex- 
tent by the answers whieh were given by 
Mr. Irwin himaelf to questions put by the 
Oourt after his eross-examination had been 
soneluded. Hia evidense shows that there 
was no omission to refer to the question 
of tawan in his  preseneo, If it is 
held, as we think it must bə held, 
that the question of tawan did, as a matter 
of fast, form the subjeat of diseussion, there 
are really only two alternatives; either Mr, 
Reid eommunieated to Mr, Irwin the 
desision of the Committee or designedly 
left him in a state of doubt and uu- 
certainty. If the former alternative is 
assepted, the plaintiff earried out the in. 
instrustions of the President; if the latter 
alternative ia aesepted, it is a matter for 
surprise that the defendant did not make 
an enquiry ofthe President and obtained 
exact information upon a matter of sush 
vital importanse to him. We may add 
that, in our opinion, there is no room for 
a third alternative, namely, that Mr, Reid 
had assured Mr. Irwin that the fawan 
would not be touched; there is no eov. 
seivable reason why Mr. Roid should tell 
Mr. Irwin the reverse of the truth, espesial- 
ly as he had sommunieated the decision 
of the Oommittee to both Mr. Norman 
and Mr. Hil. Our sonslusion, then, is 
that Mr. Reid did intimate to Mr, Irwin on 
the 12th August 1917 the decision of the 
Oommittes as to partial refund of the 
tawan, and it was with the knowledge that 
the tawan would be affested that the planters 
agreed to a refund of the sara besht. This 
view is supported by subsequent events, 
We need refer only to the letter of 29th 
August 1917 from Mr. Norman to Mr. 
Hill and Mr. Irwin. This letter must have 
made it abundantly plain to the defendant 
that the basis of the negotiations was that 
the planters should not make their agreg- 
ment as to sara beshi on the assumption 
that gawan would -not .be .touehed, - We 
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have furtber the letter from the defend- 
ant to the plaintiff onthe 15th September 
and the reply thereto from the plaintiff to 
the defendant on the l=th September; these 
are hardly eonsistent with the hypothesis 
that Mr. Irwin had been led to under- 
stand that awan would not be touehed, 
Thereafter on the 29th September Mr. 
Norman, Mr. Hill and Mr. Irwin met at 
Ranshi,. and, after sonferenes with the plaint- 
iff and the President, they gave their assent 
to an agreement, substantially on the lines 
of the provisional arrangement made on the 
12th August at Bottiah, subjest to the . 
modifisation that in the eases of Mr, Irwin 
and Mr, Hill the amount of sara besht 
to be refunded was to be 26 per eent. 
instead of 25 per sent. There sean, we 
think, bs no real doubt that before this 
final agreement as to sara beskt was reached, 
the three planters had been informed that 
the refund of sara beshi was to bs re-som- 
mended in addition to the refund of the 
tawan; the one was by mutual agreement, 
the other was by dasision of the Com: 
mittes asquisseed in by the planters son. 
corned. 

In the view we take, we need not diseusa 
in detail the sondust of the parties boe. 
twaen the 29th Ssptember when the final 
agreement as to sara besht was reashed and 
the 7th. Ostober when the first of tha 
three disputed lettera was writtan. Bat we 
eannot ovarlook the letter written by the 
defendant to Messrs. Bagg, Dunlop & O3. 
the Oaleutta agents of the Motihari eonsarn, 
This letter dissloses an attempt to nullify 
the eonsassion to whieh Mr. Irwin had son- 
sonted. We agree with Mc, Justise Rankin 
that this letter san be interpreted only as 
an attempt by a man (who had made his 
bargain: but very rapidly repented) to seek 
a way to go baek upon if. This fore. 
shadows what followed, namely, the three 
lettera to the press in whish tha defendant, 
not meraly eondemned the astion of the 
Committes, but attasked the plaintiff as a 
person who had, by dishonest and under. 
hand means and by the most flagrant false 
pretenees, sesured the consent of the planters 
to a refund of the sara beshi after ereating 
the impression in their minds that there 
would bs no refund of the iawan. There 
ean, we think, be no room for doubt that 
against thg 
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plaintiff. At the same time, 
prepared to hold that the defendant designed. 
ly brought forward this false aeeusation 
against the piaintiff. No satisfactory or 
suffisient reason has been assigned why he 
shcnld -havs wilfully made such a. grave 
obargo agsinat a gentleman with whom he 
had been on friendly terms ; and it is not 
improbable -tbat notwithstanding what: was 
intimated to the defendant by the plaintiff, 


the defendant hoped or. believed that the. 


tawan might ultimately not be touched. 


Thore-is evidense on the reeord as to the. 


temperament of the defendant, and there 
is some forse in the sontention that if he had 
understood. at any time. between the 12th 
August and 29th September that the tawan 
would haya to be partially refunded, he 
would not have refrained from forthwith 


entering the most emplhiatia protest, as we. 


find he: did afterwards. But this mueh is 
plain that if there was-any misspprehension 
on the part-of the defendant, as to the real 
state of things, it eannot in any sense be 
attributed to the aet or omission of the 
plaintiff, On the evidence, we must hold 
that the plaintiff asrried ont the instruetions 
of the President in a perfeetly straightforward 


manner and mede a frank disslosure to the: 


planters of the intention of the Committee, 
and, further, that there isno foundation for 
a eharge of unfair dealing against him, We 
have next to sonsider whether, on the 
faeta found, the olaim for damages ean be 
sustained, 

There bas been sonsiderable discussion 
at the Bar as tothe meaning and purport 
of the three letters in question, the langu- 
age whereof has been subjested tò minute 
eritieism. On behalf of the defendant-appellant, 
it has been contended that if the first two 
jetiera are not defamatory, the third also 
falls witcin the same category. On behalf 
of the plaintiff-respondent, it has been 
argued, on the other hand, that if the 
third letter is defamatory, the first and 


sesond should be ineluded in the same 
oless. We have read the letters and 
bhava some to the  coonelusion that 


they should be considered, not separate. 
ly, but as an inter oonneoted series. From 
this point of view, there ean be no doukt that 
the letters: do: impute to the plaintiff dig- 
honest and dishonourable aonduet and are 


intended. to sonvey. the impression .that. he: . T. 744; 44 
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did not scrupla to omploy deliberato triekery . 


and deception or to have resourse.to false 
pretences to gain his own objeets. "There 
oan be no doubt that the imputation was 
made against the plaintiff, though it is 
possible so to eonstrue the letters as ta 
entitle ns to hold that the- imputation was 
levelled against the Oommittee.as a whole. 
That, however, makes no real differense in 
the liability of the defendant, for if the 
statement ie defamatory of all the: members, 
esoh is entitled to sue.  Referenes may, in 
thia eonnestion, be made. to the desision in 
Booth v. Briscoe (1), where eight persons, 
who were trustees of certain sharities, 


brought an astion for a libel sommenting, on. 


the management of the. sharities by the 
trustees; it was ruled that the persons in 


question: wore rightly joined as plaintiffs. 


l'Oarter v. Rigby (2)). Eaeh of sush- persons. 


san obviously sue. for. the.libel on himself; 
though different sonsideration: would arise df 


--— 
~ 


one of such persons brought a suit’ on béhal€ ; 


of himself and the others. 


the defamatory : statements wers- dirested 
against the plaintiff spesially or were levelled 


against all the members of the Committee. : 
equally. We may add that it has not-béen and: : 


aannot be disputed that the: imputation was 
defamatory in the sense that "it was ealeulat. 
ed to expose the person aonearned-to hatred, 
ridieule or eontempt or to eause him to be 
shunned or avoided, or had a tendenay to 
injure him in his  offise, profession or 
trade," 


Before we prossed to deal with the. ques- . 


tion of fair comment, we.may here refer 


From this . point: 
of. view, it is.needless to eousider whether. 


parentheticaly to a. matter of procedure. 


whieh was raised in the Court below. An 
attempt was made at the trial to: compel 
produstiou of the minutes. of the:Committee. 


Thia was untuceessful, as the Government of. 


Bihar and Orissa decided: that the minntes.. 


wera unpublished official. records relating to 
affairs of State” within the meaning. of ses: 
tion. 123 of the. Indian Evidenee ;Act. Ib 
has been aontended before us that the papers 
mentioned did not: fall within the deseription ; 


but itis fairly .elear from the langnage of | 


(1) (1877) 2 Q. B. D. 4967.25 W.R. 838. 
(2)- (08967 2 Q. B, 118; 65; J. Q.- B. a is ds. 
4& W. By 666; 60. J ..P.:581, 
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thé seotion that the: Court sannot be: invited- 
to diseuss the nature of the document.: The 
Pablie Officer concerned, and not the Judge 
is-to deside whether the evidense referred 
toishall be giyen or withheld. If any.other 
view were taken, the. misshief intended to 
be averted would take plase, as the Judge 
eonld not determine the question without as- 
aertaining the contents of the doeument, 
and such enquiry, if it did take plase, must, 
for obvious reasons, take plase in publie 
[ Béatson v. Skene (3), Hennessy v. Wright. (4), 
Jehangir v. Secretary of State (5)]. The 
result practically is, that. if the objection 
is raised by the proper authority, the Court 
sannot sompel disclosures either by primary 
or by sesondary evidense.' This holds good 
even though there is resson to suspect that 
the witness eonserned may have had aasess 
to the official resords withheld and may have 
refreshed his memory therefrom before he 
«ama io give evidence, 

On behalf: of the defendant it has- been 
argued, that'the disputed letters eonstituted 
fair eoinment on & matter of publie interest 
and could not consequently be deemed defa- 
matory. This does not raise a question of 
privilege, besause nothing is a libel whieh 
is a fair comment on a subject fairly open to 
publis discussion. As was pointed out by 
Bowen, L. J., in Mertcale v. Carson (6), this 
is a rale of common right of publis aritisism 
equally enjoyed by every anbjeot of the 
realm, not a question of allowance to persons 
in any particular situation. A defendant 
setting up privilege asserts that he is pro- 
tested by standing in @ spesial relation to 
the fasts of the ease; but when his defense 
is fair eomment, he asserts that be has done 
only what every one has aright to do [see 
the observations of Blaskbarn, J., in Oampbeil 
v. Spoltiswoode (7) and of Collins, M. R., in 
McQuire v. Western Morning News Oo. Lid. (8); 


(3) (1860) 6 H. & N. 838 at p. 853; 20 LJ, Ex. 430; 6 
Jur. (N. s.) 780; 2 L. T. (N, s.) 878; 8 W. R. 644; 157 
E, R, 1415; 120 R. R. 839, . 

(4) (1888) 21 Q. B. D. 509; 57 L. J. Q. B. 530; 59 
L. T. 823; 63 J. P. 52. 

(5) 6 Bom. L. R. 181 at p. 160. 

(6) (1587; 20 Q. B. D. 275 at p. 230; 58 L. T. 381; 
26 W. R. :31; 52 J. P. 201. 

(7) (1863) * B &8S. 709; 32 L.J., Q. b. 185; 9 
Jur. (N. 8.) 1669, 8 L. T. 201; 11 W. RB. 569; 122 E. R. 
285; 129 R, R. 652. 

(8) (1908) 2 K. B, 100 abp. 111; 72 L: J. K. B, 
612; 88 L. T, 757; 61 WoR. 689; 19 T. Le 441, , 
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see. also Reg. v. Gray (9), Wr v. Hodgson ^ 


- (10), Dakhyl v. Labouchere (11), Thomas v 


Bradbury (19), Arnold v. Emperor (13) 
Neville v. Dominion cf Oanada News Co, (14);, * 
We must not overlook, however, that when the 
defendant invokes the aid of the dostrine 
that no aotion lies, if he ean prove thatthe 
words éomplained of area fair somment on 
a matter of publie interest, the defensa is 
applisable only to expressions of opinion aa 
distingt from assertions of fast This prinsi- 
ple is lueidly stated in the following passage 
from the judgment of Palles, O. B., in Lefroy v. 
Burnside (15) :— 

" Thata fair and bona fide comment on a 
matter of publia interest is an exsuse of what 
would otherwise be a defamatory publisation, 
is admitted. The very statement, however, 
of this rule assumes the matters of fast 
commented upon .to be somehow or other 
ascertained. It doss not mean that a.man 
may invent fasts, and somment on the faets 
so invented, in what would be a fair and 
bona fide manner on the. supposition that the 
facts were trae, Setting apart all questions 
of form, the questions whieh would be raised 
at a trial by sueh a defense must nesessarily. 
be, first, the existense of asertain state of facts; 
sesondly, whether the publieation sought 
to be exoused is a fair and bona fide somment 
upon such exiating fasts. Ifthe faets as a 
comment upon whish the publieation is. 
sought to be exeuaed do not exist, the founda. 
tion of the plea fails." 

To the same effeot are the observations of 
Kennedy, J., in Joynt v. Oycle Trade Publishing 
Oo, (16): the comment must not misstate 


(9) (1900) 2 Q. B. 86 at p.40; 69 L, J. Q. B. 602; 82 
L, T. 534; 48 W, R. 474; 64 J, P. 484; 16 T. L. R. 305. 

(10) (1909) 1 K. B. 239 at p. 258; 78 L.J. K. B. 
198; 99 L. T. 902. 

(11) (1908) 2 K. B. 825”; 77 L. J. K. B. 728; 96 L. 
T. 399; 23 T. L. BR. 364. ` 

(12) (1906) 2 K. B. 627; 75 L, J. K. B. 726; 95 L. 


"T. 28; 64 W. R. 608; 22 T. L. B. 668. 


(18) (:914) 30 T. L. B. 462 as p. 468; (1914) A. 
C. 644; 21 Coz O. O. 297; 41 I. A, 149; 111 L. T. 824; 
88 L.J P. O. 299; 23 Ind. Oas. 661; 18 C. W, N. 786; 
26 M. L. J. 621; 16 Or. L. J. 809; 1 L. W, 461; 7 Bur. 
L. T 167; (1914) M. W. N. 606; 16 M. L. T. 79; 12 A, 
L, J. 1042; 20 O. L. J. 161; 16 Bom. L. R. 544; 8 L. B, 
R. 16; 41 O. 1028 (P. C.). 

(14) 41918) 3 K. B. 556 at pp. 561, 566; 84 L. J, 
K. B, 21605; 31 T. L. R, 542. i 

(16) (1879) 4 L. R Ir. 656 at p. 565. - 

(16) (1904): 2 K. B. 292 at pp. 294,298; 78 L.J. 
Be B, 703; 91 L, T. 155, 
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fasts, besause a comment $annot be fair 
whieh is built upon fasts whieh are not truly 
stated.” See also the observations of Vaughan 
Williams, L. J., in Joynt: v. Oyele Trade 
Publishing Oo, (16), of Cozens Hardy, M.R, in 
Runt v. “ Star” Newspaper Oo, (17) and of 
Maclean, CO. J,in Barrow v. Hem Ohunder 
Lahiri (18). The substance of the matter 
is that though, as pointed in Merivale v. 
Carson (6), the limits of the fair somment rule 
are very wide, before the defense oan at all 
besome available, the Court must be satisfied 
that the words complained of are somments 
and not statements of fast. We are not 
unmindful that Mr. Justiee Phillimore has 
pointed out in Mangena v. Wright (19) that 
there may, perhaps, be one olass of somment 
whieh may be entitled to protestion as fair 
comment, even though it is in one sense 
founded on untrue statements; — 

Then somes the question of somment. 
Te it fair comment? The plaintiff says it 
eannot be fair somment, besause it is founded 
on untrue statements. No doubt when 
there is one published dosument in whish the 
writer partly alleges and partly comments, 
and of whish the sim total is defamatory, 
the doeument cannot be justified, unless the 
faets are true and the somment fair; besause, 
if the fasts do not warrant defamatory 
somment, the eomment is not fair, and if 
the faets as alleged warrant defamatory 
eomment, they are defamatory, and must be 
proved to be true, But when one person 
alleges and another somments, this reason 
does not apply. I think this view, if true 
in other cases, is espesially true when the 
allegation, as distinct from the eomment, is 
made in a privileged dosument. If by some 
unfortunate error, a vote in Parliament 
recites, or a Judge in giving the ressona of 
his jadgment states, that which is derogatory 
to some person and the sharge is mistaken 
and ill founded, and a newspaper reports 
gush vote or judgment, and prosseds in 
another part of its issue to comment upon the 
sharaster of the person affested in terma 
whieh would ba fair if the eharge were well 
founded, the newspaper whish so reports and 


(17) (1908) 2 K. B. 309 ab p. 817; 77 L. J. K. B. 
732; 98 L.,T. 629; 24 T. L. R. 452, 

(18) 35 0. 495; 12 C. W. N. 490. 

(19) (1909) 2 K. B. 958: 78 L. J. K, B. 879; 100 
I. T. £60; 565 P Je 485; 26 T, L. B 694, 
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somments should be entitled to the proteetion 
of fair comment.” 

But the spesial ease eontemplated by 
Phillimore, J., does not arise and the defence 
of fair somment san be of no avail to the 
appellant, unless he ean prove that his 
comments were based upon astual fasts. 
This, as we have already held on the avidenss, 
he has failed to establish. This ease thus 
falls exactly within the rule enunsiated by 
Lord Herashell in delivering the opinion 
of the Judieial Committee in Davis v, Shep- 
stone (20); — 

“There is no doubt that the publie acts 
of a publis man may lawfully bs made the 
subjest of fair comment or sritisiam, not only 
by the press, but by all. members. of the 
publis, But the distinetion eannot be too 
slearly borne in mind between somment or 
eritisism and allegations of fast, sush as that 
disgraceful acts have been sommitted, or 
dissreditable language used. . It is one thing 
to comment upon or eritisise, even with 
severity, the aeknowledged or « proved 
aots of a publis man, and quite another to 
assert that he has been guilty of partieular 
aots of missondnot. In the present sase, the 
appellants, in the passages whish were eom. 
plained of as libellons, sharged the respond. 
ent, as now appears without foundation, 
with having bsen guilty of spesifis sots cf 
missondust, and then  proseeded, on the 
assumption that the sharges were true, to 
somment upon his proseedings in language 
in the highest degree offensive and injurious; 
not only 8o, but they themselves voushed 
for the statements by asserting that though 
some doubt had been thrown upon the truth 
of the story, the closest investigation would 
prove ib to bs eorreot. There is no warrant 
for the dostrine that defamatory matter thus 
published ia regarded by the law as the 
gubieot of any privilege." 

Wa are assordingly of opinion that Mr. 
Justice Rankin has rightly overruled the plea 
of fair comment. 

We have next to sonsider the question of 
privilege. The defendant has not olaimed 
absolute privileg9 and has not eontended that 
no sation lies, however untrue and malicious 
the statements may have been. The defense 


(20) (1886) 1l'App. Cas, 187 a5 p. 190; 65 L. J. 
P. C, 61; 55 La Te k 34 W. Bi 722; 90 J. P. 708, ; 
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has been limited to a claim of a qualified 
privilege. No indisation was furnished lin 
the written statement as to the precise ground 
for sush privilege, but in the eourse of the 
arguments .addressed to us, an endavour has 
bsen made to support the plea on the assump- 
tion that the matter was of publie interest 
and thus attrasted the operation of the rule 
that every statement made in dissharge of a 
legal, moral or sosial duty is privileged ; this, 
as Blaskburn, J., put in Davies v. Snead (21), 
ia equivalent to the prinsiple that where the 
person is so situated that it besomes right in 
the interests of sosiety that he should tell to a 
third person eertain fasts, then, if he, bona 
fide and without malies, does tell them, it is 
a privileged sommunieation, The limits of 
this rule have never been seeurately preserib- 
ed; onthe other hand, as pointed out by 
Buskley, L. J., in Adam v. Ward (22), the rule 
has been sometimes stated too broadly, for 
instanee, in the diatum of Lord Tenterden 
in Coz v. Feeney (23) that “a man has a right 
to publish, for the purpose of giving the 
publie information, that whieh is proper for 
the publis to know.” The enunaiation of the 
role by Buakley, L. J., himself is, perhaps, 
oharasterised by as mush preeision as is 
attainable in a matter of this deseription: — 

“Ifthe matter published is matter of 
publis interest and the party who publishes 
it owes a duty to eommunieate it to the 
pubiie, the publieation is privileged, and, in 
this sense, duty means, nota duty as a matter 
of-law, but a duty rasognised by Haglish 
peorle of ordinary intelligenee and moral 
pringiple, butat tha same time not a duty 
enforesable by legal proeeedings, whether 
Civil or Criminal." 

This statement was substantially adopted 
by the House of Lords in Adam v. Ward (24), 
where Lord Dunedin and Lord Shaw 
intimated their  sonsurrenea with the 
reasons given by Lord Wrenbury (then 


Buekley, L. J.) as they were entirely 
satisfactory. Lord Loreburn and 
Lord Dunedin also relied upon the 


criterion tersely stated by Baron Parke in 


(21) en d B. 608 a£ p.611; 89 L. J. Q. B. 
202; 23 L. T 

(?2) den BL T. L. R. 299, 

em (1863) 4 F. & F. 13 at p. 18. 


(24) (1917) A. O. 809 at'pp. 822, 844; 86 LJ. K, 


B, 849; 117 L. T. 34; 83 T, LR. 277. 
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Spyring (25): eommunieations 
fairly made by a person in the dissharge 
of some publie or private duty, whether legal 
or moral, or in the sonduet of his own 
affiairs, in matters where his interest is 
concerned," and “if fairly warranted by 
any reasonable oesasion or exigensies and 
honestly made, aueh communisations are pro- 
tested for the eommon eonveniense and 
welfare of sosiety, and the law has not res- 
triated the right to make them within any 
narrow limits Lord Buekmaster adopted 
this statement in London Association for Pro. 
isction of Trade wv. Greenlands Limited (26) 
and added the important observation; “The 
eiroumstanees that sonstitute a privileged 
ossasion ean,.,never ba eatalogued and ren. 
dered exact; new arrangements of business, 
even new habits of life, may ereate unexpest- 
ed sombinations of eireummatanees, whieh, 
though they differ from well-known in. 
Btaness of privileged ossasion, may nonethe- 
less fall well within the plain yet flexible 
language of the definition.” Tested in the 
light of the rule thus explained, the defense 
of privilege mast failin the sase before us. 
The number of sonserns affected by the 
report of the Champaran Agrarian Enquiry 
Committee as to sara beshz or tawan was 
two or three in the one ease and fifteen to 
twenty in the other, The defendant might 
appropriately take steps, as he did, to move 
the Planters’ Assosiation, the European 
Assosiation and his own Company; but we 
ean see no justifisation for publisation to the 
world at large. if the somments had been 
based on an sacurate statement of the fasts, 
he would, no doubt, have been protested, but, 
in that ease, resourse to the defenses of privi- 
lege would not have been necessary. The 
defendant has thus failed to bring himself 
within the rule that if the oesasion is privi- 
leged, the burden lies on the plaintiff to prove 
malise in fast [Olark v. Malyneuz (27), Jenour 
v. Delmege (28)]. We are further of opinion 


Toogood v. 


(25) (1834) 1 Cr. M. & R. 181; d 582; 8 L, J. 
(x. s.) Ex. 347; 40 R; R. 523; 149 E. R. 104 

(26: (1916) 2 A. C. 15 at p. 22; 85 L. TK. B, 698; 
114 L, T. 434; 32 T. L. R. 281. 

(27 (1577 8Q B.D. 237 47. L.J, 3 B. 230; 87 
L. T. 604; 24 W. B. 104; 14 Cox 0, O. 1 

(28) (1891) A. O. 78; 60 L, J. P, c. 1L 68 LT. 
814; 39 W. R. 388; 55 J. P. 600. 
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that even if the. statement ‘ eould ` be . treated: the protection of the privilege if:he uses. 
asmade.in diseharge of a publie duty, the. the ossasion for someindirest or wrong motiva. 
privilege was lost, besause the statement was This casts upon the plaintiffs the. burden. 
made.: ya EN. It: is. suffisient in this of proving express malise or  maoliee. in - 
eonnestion to refer to the exposition, given faet. If it be proved that ont..0f anger: 
by: ‘Lord Esher, of: the. meaning of: the. or.for.some other. wrong: motive, the de= 
term.. “ malise” inthe.ease.of Royal-Agua- fendant. has. stated as troe that whieh. he. - 
rium v. Parkinson (29) :— does not know to be irue, and: he: has. 
“ The question is, whether the defendant: stated it; not stoppingor taking.the trouble- : 
is. using the  cesasion honestly or  toassertain whether it is true or not,—stated 
abusing it. If a person on  sush an it resklessly by reason of his anger or 
ossasion states what he: knowa to be other indirest. motive—the Jury. may infer- 
untrue, no-one.ever doubted ‘that he would that he used. the oosasion, not for the: 
bs: abusing. the .oseasion..,. But. there. 18:8. reason which: justifies-it, but for the grati- 
state. of mind, short of deliberate  false-  fisation of his anger. or other indirest 
hood, by. reason.of whioh. a. person may motive,” 
properly be held by. & Jury.to have abused. In the. sase -before us, we have- already 
the. ossasion, and.in,that' sense fo have. held that there was. 8 needlessly extensive : 
spoken. malieiously. Ifa person from.anger publisation of the allegations made by . the 
or, some other wrong. motive has allowed defendant [ Gilpin Fowler (30) ]. The Jangu». 
his. mind to -get into sush a:state as to make. aga. used was. also needlessly. violent. 
him east aspersions on other. psople, .reskless [Wright v. Woodgate, (31), Oddy. v. Paulet. 
whether:they are.irue or: false, ib.has.been. (39), Spill v. Maule» (33), Edmondson. v.. 
held, and I think‘ rightly held, that a.Jury. Birch (34), Nevill v. Fine Arts and: General; 
is : justified.. in.Snding:that he has. abused: Fnsurance Oo, (35), Laughton v. Sodor and. 
the -oasasion. Therefore, the question seems: Man (Bishop) (3:) and Adam v. Ward (24). 
to-.me fo be, whether there is evidenss of. The statements: themselves were.. eontrary 
sush..a. state of mind on the part of the to the fasts and the defendant has persiat- 
defendant.. It has beeu.said that anger oq in.his allegations, even after. he. has 
would . be. sush a state of mind, but I think baen assured by Mr. Norman and Mè. Hill 
that gross and unreasoning prejudise, not that the charge he had brought forward: 
only. with regard to partieular people, bu ageinat-the plaintiff was unfonnded | Warwick : 
with.regard to the subjest-matter in ques- y, Faulkes (87), Símpson.v. Robinson (33)]. 
tion, would have. the same eítest. If a. Some of theseoireumstanaes taken.individu- 
person, charged. with the.duty.of dealing. ally might: not have: baen: sonelusive; 
with other. paople's rights and interests, 
has. allowed his mind to fall into.sush A 
state of unreasoning prejudiee in regard to í 
tha,subjact-matter, that he. was reoskless; (30) (1854) 9 Ex. 615; 23 L.J Ex. 162; 18. Jur, 
whefHer. what he stated.was true or false,  292;.2 W: R. 272; 96 R. Ri 876; 156 E. R. 283. 


thare..would. be evidense upon whioh a Jury. Hs b. pies ds 1 E RE ME yae 


might :6ay that he abused the .oscaaion," (32) (1865) 4.F. &.F; 1009-at.p.-1010;. 142 R. Rr 
'"l'o4the. same .effeet is the statement, of. 743 
Lopes, ‘Li,.J., in the esee jost-mentioned: — (83) (1889) 4; Ex. ie ab p. 235; 38 L, J, Ex.188;., 
20 L. T, 875; 17 W 805. 


‘ Not:onlg. must. the. cosasion.create..the. (84) (1907) 1 K. [S 37la& p.381; 76D. J, Ez Be 
privilege, but the oscasion must be made 345/95 L. T:/415;23 T: L. B.:284. 4 

use of bona fide and without  maliee. The (38) (1895) 2 Q.;B,-166 at p. 170r 64 DJ. GB. 
defendant is only entitled to the protestion , 681; 14 -B. 587; 72 0; T, 625; 59 J, P: E reversing. 


on appeal (1897) A. U. 68; 63 L J. Q. B, 195; 75 La 
of. the privilega, if.he -mass _ the., ogaasion T. 606; 61 J. P, 500. 


in aesordanee cwithn the, parpose for whiah.. (86) (1572) 4 P. C. 495; 9 Moore P. C. (x. s.) 
the: osgasiqn arose. He..is. nof :entitled; to — 318; 42:L. Jx P. O. Lh .28«L. T. .377;:20 Ws R 
< : . 204; 17 E. R. 634. 
P d (87) (1844) 12 M. & W. 607 at ip, 508; 1 D. & La 
f moe 638; 18 L. J. Ex. 103; 8. Jur.-85;'163 R. R. 1298. - 
(29) gg 1°Q,:B, 481 ab pp, 443, 454; .61 L,. d. (885 (1848) 12,Q. B, Bls, 18-L. IQ, d TÀy TGR 
Q. B. 409; 06 T. T, 518,40 Wi R, 450; 56 J, P3404. . B, 827; 116 E.R. 959p13 Jur. 180: "C p 
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but estimating their sumulative offoet, we 
are not prepared to dissent from the view 
that the statements were made malicionsly 
in the sense explained above and that the 
plea of privilege aannot be sustained, 

As regards the aross-objestions, we are 
of opinion that they are unsubstantial.. As 
we have already explained, there. is really 
a single defamatory statement, and the 
plaintiff sould not and did not elaim separate 
damages in respest of each letter. As 
regards the amount of damages, we see 
no reason to alter thé award at the instanee 
of either party. 

The result is, that the deoree is affirmed 
and the appeal and eross-objestions are both 
dismissed with sosta, 

CHAUDHURI, J.—I agree, and have nothing 
to add. 


Appeal dismissed. 
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February 24, 1921. 
Present :— Mr. Justiae Gokul Prasad and 
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MATA TAHAL-—PLAINTIFF— ÁPPELLANT 
tersus 
BHAGWAN SINGH AND OTEERE— 
DEFENDANTS— RESPONDENTS. 
Mortgage—Redemption period fimed—Interest, pay- 
ment of, annually with option to mortgagee to sue on 


occurrence of default—Default—Limitation, commence- 
ment of, 


“Where a mortgage-deed fixes a certain period 
for redemption and provides for payment by the 


mortgagor of interest annually, and in case of default | 


. gives the mortgagee the option of suing for the 
whole of the mortgage money, the mortgagee is 
not bound to sue on the occurrence of any default, 
and may sue at his option after expiry of the 
period fixed for redemption, 

Sesond appeal from a deeree of the Third 
Additional Subordinate Judge. of Jaunpur, 
dated the 16th August 1918. 

Messrs. ÙÜ. S. Bajpai and Harnandan 
. Prasad, for the Appellant.. 

Mr. Hartbans Sakai, for the Respondents, 

JUDGMENT,—It appears that on the 
L?th of July 1905 Bhagwan and Sumer, 
members of.a joint Hindu family, executed 
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a mortgage-deed in favour of the plaintiff, 
The period fixed in the deed for redemp- 
tion was ten years. Interest was to be 
payable annually and in the sase of default 
in payment of interest for any year the 
mortgagee had the option of suing for the 
whols of the mortgage money. Although 
there was default in the payment of interest 
in the very first yenrjafter the mortgage, 
the plaintiff mortgagee brought his suit 
for sale after the expiry of the ten years, 
He ‘elaimed a relief both against the persons 
of the mortgagors and the mortgaged property. 
To this suit the plaintiff-appellant impleaded 
the other members of the family of the mort- 
‘gagors. The lower Appellate Court has held 
that the plaintiff has failed to prove that ‘the 
debt was taken for legitimate family pnc- 
poses and it has, therefore, dismissed the 
suit for sale. As to the personal relief the 
learned Judge bas arrived at the eonelusion 
that “the exeeutants are no doubt .per. 
sonally liable for the debts but the personal 
relief is time-barred." ln this we think the 
learned Judge of the Court below was in 
error, The plaintiff mortgagee was not 
bound to sue for the whole of the mort. 
gage money as soon as there was failure 
in payment of instalment of any year. It 
was open to him to do so or not. In this 
he did not choose to exersise the option 
and, in our opinion, he eould wait for ten 
years, the period fixed in the mortgage- 
deed, before bringing his snit. This period 
expired on the i7th of July 1916, The 
present suit was brought within three years 
of that date. We are, therefore, of opinion 
that the Court below erred in saying that 
the claim against the persons of the mort- 
gegors was barred by time. We, therefore, 
allow the appeal so far that we modify 
the deeree of the Court below by deoreeing 
the claim of the plaintiff-appellant against 
the persons of the mortgagors, Bhagwan 
Singh and Sumer Singh, with aosta in all 
Courts, ineluding in this Court-fees on the 
higher sesle. We affirm the desree of the 
Court below sc far that we dismiss the 
plaintiffs claim for aale and also sgainst 
the persons of the other defendants who 
are to get their sosts from the plaintiff. 
appellant in the Courts below, As they 
have not appeared in this Court, we do not 
award them sosts here, l 
; Deerse modified, 
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BOMBAY HIGH COURT. 

SECOND Orvin ArPgAL No. 251 or 1920, 
February 21, 1921. 
Present:—Sir Norman Maeleod, Kr., Chief 
Justisee, and Mr. Justiee Shah, 
JETHALAL GIRDHAR—DEFRNDANTS 
— APPELLANT 
versus 
VARAJLAL BHAISHANKAR— 
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Civil Procedw'e Code (Act V of 1908), s. 157, 0.. 


IX, r. 18, O. XLI, rr. 23, 27, 88 —Adjourmment, refusal 
io grant—Hx parte decree—4Appeal— Remand, order 
of, whether can be made. 


An order refusing an adjournment may form a 
ground of appeal at whatever stage of the hearing 
it may have been made and if the Appellate Court 
comes tothe conclusion that an application for an 
adjournment had been wrongly refused, it clearly 
has the power to set aside the decree and order 
a re-trjal. Ifit has not sufficient material before 
it todecide whether an adjournment should have 
been granted, it has the power under Order XLI, 
rule 27 of the Civil Procedure Code, to allow ad- 
ditional evidence to be produced. [p. 480, cols, 1 & 2.1 


Sesond appeal from the  deeision of the 
District Judge, Ahmedabad, in Appeal 
No, 100 of 1918, sonfirming a deeree passed by 
the First Olas Subordinate Judge at Ahmeda. 
bad, in Oivil Suit No. 664 of 1916. 

Mr, G.S. Rao, for the Appellant. 

Mr. G. N. Thakor, for Respondent No, 1, 

JUDGMENT. 

Maoteop, O. J.—The plaintiff filed this suit 
in the Court of the First Olass Subordinate 
Judge of Ahmedabad, slaiming eertain relief 
from the defendants with regard to a deposit 
reseipt for Rs. :0,0CO of whieh he elaimed to 
be the owner. The ease same on for hearing 
on the 5th of February 1918, The Pleader 
for the defendants Nos, 1 to 3 presented : an 
application tothe Judge for an adjournment 
on the ground that the first defendant had 
gone to Bombay as his son was affeated by 
plague and as he fell ill there, he sould not 
some. That applisation was refused and the 
Court proeeeded, after hearing the plaintiff's 
evidense, to pass a deeree on the 16th 
February 1918 in favour of ihe plaintiff. 
The result was that the ease was heard ez 
parte without hearing the evidense of the de- 


fendants, although their Pleader was present. : 


The defendants then had three remedies; 


they might have applied to the Trial Judge 


to set aside the ez parte decree under Order 


IX, rule 13; they might have applied for a. 


review; or they sould appeal under 
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mestion 96. They ehose to appeal. One of 
the grounds of appeal was that the lower 
Court should have granted the adjournment 
asked for and not proseeded with the hearing 
of the oase, The learned Appellate Judge 
was of opinion that the first defendant should 
have been granted an adjournment, sires 
suffisient reason for kis absense on the 5th 
February was shown and that if an application 
had been made under Order IX, rule 13, 
the Oourt might haveset aside the deeree, 
eapesielly as defendants Nos. 2and 3 were 
minors. He considered that if the defend- 
ants, without making any sueh application to 
the Trial Court, appealed against the decree 
as it stood and asked the Appellate Court to 
set aside the deoree and direst a re-hearing on 
the ground that the Trial Court was wrong 
in proceeding to deside the suit ex parte, the 
Appellate Oourt: eould not assede to that 
applisation. He relied on a desision of this 
Court in Parvatishankar Durgashankar v. Bas 
Naval (1). The defendant had applied for 
an adjournment on the ground that she was 
ill and had not been able to file her written 
statement. The Oourt granted a month’s 
adjournment. On the appointed day the 
defendant applied for a further adjournment, 
which the Court rejeeted and proseeded to 
hear the ease, passing & deeree for the 
plaintiff, The defendant appealed and the 
Distriot Judge reversing the deereé remand: 
ed the ease for trial, on the ground that 
the defendant’s applisation for adjournment 
ought to have been granted. On appeal 
it was held, dissharging the order of remand, 
that the suit having been tried on the merits 
and not on a preliminary point, the Distriet 
Judge eould not remand the ease under 
sestion 562, but ought to have proceeded 
under sestions 563 and 569 of Aet XIV of 
1882. That decision was dissented from by the 
Hight Court of Madras in Sadhu Krishna Ayyar 
v. Kuppan Ayyangar (2). The ‘Fall Boneh 
there desided that the Appellate Court een 
remand a ease when it reverses an order 
refusing to set aside an ex parte deeree. It 
seemed to the learned Chief Justies anomalous 
to hold that there was no sueh power when 
the Appellate Court allowed an appeal against 
a deoree upon the ground that there ought not 


(1) 17 B. 783; 9 Ind." Dec. (x. s.) 481. 
(2).30 M.-54; 1 M.-L. T. 268; 16 M. Le J. -479.-- 
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to have been an ez parte deoree against the 
defendant. 

In Hummt v. Aziz ud-din (8) the defend. 
ants against whom an ez parie dearea had been 
passed first filed an application for re hearing, 
whish was rejested, Then they appealed 
against the desree to the District Judge, who 
dismissed the appeal, In sesond appeal it 
was held that the defendants. might and 
should have appealed against the rejection 
by the Munsif of their applieation for a 
re-hearing; but they had no right in their 
appeal from the desree to raise any question 
as to their non-appearanse in the Court of 
first instanos, It may be that the fast that 
the defendants had in the frat instanes 
applied for a re-hearing inflaenasd the Court 
in coming to the oonelusionit did. The 
learned Distrist Jadge was of opinion that 
in appeal against the ez parte decision under 
sestion 93, Civil Prossdure Code, the 
Appellate Oourt sould not deal with the 
question whether the lower Court was right 
in prosseding ez parte. The only ground on 
which the desrse sould be ashallenged in 
appeal was that the evidenes whish the 
plaintiff had addueed was not suffisient to 
. justify the deerae, It seems to me that the 
question really in thia ease has been unduly 
narrowed by eonsidering that the Appellate 
Oourt had power to remand the oase only if 
it same within Order XLI, rule 28. if there 
was no power to remand unless the lower 
Court had disposed of. the suit upon a 
preliminary point, then undoubtedly the 
Appellate Court sould not have any power to 
set aside the deeree of the lower Court and 
direst a re-trial besause in the opinion of the 
Appellate Court the lower Court was wrong 
. in refusing the adjournment. It appears to 
me that would be taking a narrow view 
indeed of the powers of an Appellate Court. 
However limited sush powers were by the 
Code of 1882, there are sertain new sestions 
in the Code of 1908 whish enable the 
Judges to take a wider view of their powers 
and prevent them from being restristed to the 
partioular powers granted by partioular 
sections. Order XLI, rule 33, gives an 
_ Appellate Court power to pass any deeree 
and make any order whish ought to have 


T 36:Ind. Qas. 277; 39 A. 143; 14 A. L. J. 
26 
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been passed or made and to pass or make 
sueh further or other desree or order as 
the ease may require. Section 151 of the 
Code of Civil Prosedure gives the Court 
power to make such orders as may he 
necessary for the ends of justiee and to 
prevent abnse of the prosess of the Court. 
This question with regard to the power of 
remand of an Appellate Court was dealt 
with in Abdul Karim Abu Ahmed Khan 
Ghaenavt v. Allahabad Bank, Limited (4). 
It was held that the power of remand 
under section 107 of the Civil Prosedure 
Code was limited to the sase deseribed in 
Order XLI, rule 23, bnt nothing in that 
seation restristed in any manner the appli- 
cation of the prineiple of inherent power 
recognised by sestion 151 of the Code The 
learned Ohief Justios at page 939* says :— 
“Lam of opinion, therefore, that the powers 
of the Appellate Court as regards remand 
are not limited to the speoifia sase mən- 
tioned in Order XLI, rule 23, and that 
the Court, under its inherent jurisdistion, 
may order a remand to do whatis right and 
neeessary in cases cther than those covered 
by that Order, if justiee so requires it,” 

This question was also dealt with by the 
Bombay High Court in Narottam Rajaram 
v. Mohanlal Kahandas (5). It was held, 
setting aside the order of remand, that an 
Appellate Court sould remand a ease to 
tho Trial Court only when the latter had 
disposed of the snit upon a preliminary 
point and the desree was reversed on appeal. 
Seetion 151 appears to bave been referred 
to in the argument, and I do not think 
it ean be inferred from the judgment that 
the learned Judges wonld not have had 
resourse to that section if they thought the 
ends of justice required it. At page 294+ Mr, 
Justiea Batehelor says: ‘As to seation 151, 
whieh Mr, Thakor relied upon, we think that 
if has-no relevanae to the present argument, 
It was not, in our opinion, nesessary for 
the ends of justiee to withdraw the desision 
of the ease from a Court of higher jurisdie- 
tion and to hand it over to a Court of lower 
jurisdietion. ” 


(4) 41 Ind. Oas, 598, 44 C. 929; 26 O, L, J. 49; 21 
C. W. N. 877. 
i2 17 Ind, Cas, 891; 37 B. 289; 14 Bom. L. R, 
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That desision, therefore, must be read in 
the light of the partieular fasts of the ease, 
An order refusing an adjournment may 
form a.ground of appeal at whatever stage 
of the hesring it may have been made and 


if the Appellate Court comes to the son- | 


olusion ‘that an application foran adjourn- 
ment had been wrongly refused, itelearly 
has the power to set aside the desree and 
order a re.trial . If it has not suffisient 
material before it to deside whether An 
-adjournment: should have been granted, it 
has the power under Order XLI, rule 27, 
to allow additional evidenee to be produeed, 

If, however, there has been no appear. 
anoo at all and aonsequently no application 
for an adjournment has been made, it 
would be diffisult for an Appellate Court 
to deal with the ease exoept on the merits. 
If the defendant, instead of exereising his 
right to apply to the ‘Trial Court for a 
re-trial, ehooses to appeal, it might well 
‘be said that he has no right to ask of 
': the Appellate Court to allow him to produes 
evidenee to aseount for his absenos'in the 
"Trial Court, ‘Still I should not like to 
‘say that io no sireumstances sould an Appel- 
late Court exereise diseretion in his favour, 
“Jk -appears to me that' the Legislature in 
-"the'presunt Códe intended to free an Appellate 
Court from the restristions imposed on it 
‘by ‘the Code of 1882 and to give it powers 
‘to miake eush orders asit might think fit 
"that justice might be done. 

"The Appellate Court in this ease sertainly 
expressed an'opinion that defendant No. 1, 
"having produced a medieal certifiante from 
“a Bombay Dostor to the effest that he was 
‘laid up with fever for three d&ys from 
2nd February 1918, had suffisiontly explained 
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Suam, J.—I eoneur in the order proposed. 
I desire to state briefly -the reasons for the 


view which I take of the questions of law 
whish have been:argaed in- this appeal, 


The first question that arises is whether 
the Appellate Court has power in an appeal 
from an ea garte desree to deal with the 
question, whether the refusal to adjourn 
the ease on the applieation of the defend- 
ant, against whom the suit proseeded, 
was for suffieient reason or not. In 
this ease the defendant, against whom the 
suit is desided ev parie, has not availed 
himself of the remedy provided by the 
Code by way of an application to set 
aside the ex parte desree under Order IX, 
rule 18. The question arises with referenae 
to the power of the Appellate Court, when 
that remedy is not resorted to, The posi. 
tion may be quite different where the party 
appealing has already availed himself of the 
remedy by way of an  appliestion to set . 
aside the deeree and has failed in those 
proeeedings on the merits, But in a ease 
where he has not resorted to that remedy 
provided by the Code, san he question the 
eorreetness of the eg parte desree on the 
ground that the refusal to adjourn the 
ease was not proper? It seems to me 
that it is open to him to raise that 
question in the appeal from the ew parte 
decree. On that point I assept the view 
of the Full Benah in Sadhu Krishna Ayyar v. 
Kuppan Ayyangar (2), Undoubtedly the 
observations in Humm? v, Aziís-ud.din (8) 
are against this view. These observations 
were made with reference to a sase in: whish 
the party appealing had already exhausted 
his remedy by way of an applieation to sat 


~ ‘his absense. -But the plaintiff is atillanxions 
* "ko' eontest tha question : in the Appellate 
'"Oourt, so that we ‘must leave that question 
` "till open to be desided. 
- “Phe order dismissing the appeal is set 
-aside ` and^ the lower Appellate Court is 
' -direated: to some to a finding on the ques. 
'^tion, whether the defendant sould show 
‘+ güffleient: reasons for "hia absence in the 
Trial Court on the 5th February 1918, On 


aside the er partedesree. The observations, 
however, are perfectly general and so far 
as they go, sre in- favour of the sontention 
urged on behalf of the plaintiffs, But that 
opinion, if it is to be taken without relation 
to the fasts of the ease, is opposed. to the 
decision of the -Madras High Court, “to 
whieh I have already referred, ‘With due 
respeat I prefer the opinion of the Madras 
High Court. That opinion, so far as the 


the finding. on that question it will depend 
whether’ the Appellate Court should-set;aside 
the deeree of ‘the ‘Trial Court and direst a 
new trial or sonfrmthe desree of the lower 
Qourt. Costs coste in'theaeppeal, .. . 


-æ 


Ti cate p 


power. of the Appellate Court is soneerned, 


‘ds in entire sonsonanse with the degision ‘in 


Parvatishankar Durgashankar v, Bot Naval 
(1) Inform that deeision relates to the 


' nature of the order whieh the. lower Appellate 


\ 


m 
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Court may make ; but by nesassary impliea- 


. tion the decision either assepts or asquiss 
. ees in the view that the Appellate Court has 


the power to sonsider whether the adjourn- 
ment was properly refused or not, To that 
extent, the desision is in assordanse with 
the opinion of the Madras High Court, I 
am elearly of opinion that the lower Appel. 


, late Court had the power to sonsider the 


question whether the svit was heard ez parte 
against the sppellants on sufficient grounds. 
The second question relates entirely to the 


“form of the order which the Appellato Court 


` 
^^ 


may make, in ease it is aatiofied that the 
grounds for prooseding ew parte were not 


. suffieient. That Court may reverse the deoree 


. denee to be resorded under 


and send bask the ease to the Trial Court 
for a re-tria], or may send down issues and 
eall] for findings and may direst further evi- 
Order XLI, 
rules 25 and 27. That of sourse is, generally 
speaking, a matter within the dissretion of 
the Court. But itis argued on bshalf of 


. the plaintifis that the Court has no power to 


remand exeeptunder rule 23, I do not think, 
however, thatif the Appellate Court is minded 


under the cireumstanees of a particular oase 


to reverse the dearee of the Trial Court and 
to. remand the suit to that Court for are trial, 
it has no power to do so. It may be that 


.8 oase may not fall within the ssope of 


.to have been made as 


rule 23, Order XLI. But the words of rule 
83, Order XLI, as also the provisions of 
section 151 are wide enough to save the 
power of the Appellate Court to make an 
order suited to the eireumstanses of the 
ease or in the interest of justiee and, if 
nesessary; to remand the suit for a re-trial. 
The deeision in Narottam Rajaram v. Mohan- 


lat Kahandas (5), whieh has been relied 
upon by Mr, Thakor, does not nesessarily 


eonflist with this view. The faets, with 
referense to whieh the power of remand 
by the Appellate Court was sonsidered, were 
materially different; and while, in that 
partioular sase, the remand order was held 
being beyond the 
powers of the Appellate Court, that desision 
sannob be read as laying down a general 
rule that, except under rule 22, Order XLI, 
there is uo power in the Appellate Court 
to make an order of remand if it son. 
siders if proper to do so, or necessary for 
the ends of justice to do so. The question 
‘whether the sake should be remanded for 
3l 


^ 
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re-trial or whether an order under rule 25 
of Order XLI would meet the requirements 
of the ease, must be determined by the 
Appellate Court with reference to the fasts of 
eash case. 

Order set aside. 


PATNA HIGH COURT. 
Szcoxp Civin, APPxaL No. 983 or 1919, 
June 21, 1921, 
Present :—Mr. Justice Contts and 
Mr. Justise Ross. 
Shaikh JOWHAR ALI MIAN AND OTHERS 
— PLAINTIFF8 — APPRLLANTS 
versus 
Shaikh ALARAKHU AND OTHER&8— 


DE&BENDANT8— RESPONDENTS, 
Bengal Tenancy Act (VIII of 1885), Sch. III, Art, 3, 
applicability of. 


Article 8 of Schedule IIT to the Bengal Tenancy Act 
applies to suits to recover possession of land claimed 
by the plaintiff as an occupancy tenant, and not to 
suits for recovery of possession of an occupancy 
"holding." Sd that suit for the recovery of lands 
which form only a portion of an occupancy holding 
M E tag within the scope of the Article. [p. 482, 
‘col, 1. 


Appeal against a decision ofthe Distriat 
Judge of Purneah, dated 31st Marsh 1919, 
reversing that of the Munsif of Katihar, 
dated the 10th May 1918, 

Mr, Ram Lall Duit, for the Appellants. 

Mr. Nawal Kishore Prasad LI, for the Re- 
spondents. 

JUDGMENT, 

Oourrs, J.—This was a anit for deslaration 

of jofe rightin sertain land. The suit was 
.deoraed in respect of Khata No. 86, but it 
was dismissed in reapest of Khatas Nos, 25 and 
87, on the ground that the suit was barred by 
limitation, 

The suit was brought by the plaintiff to 
resover possession of the land as an osoupaney 
ratyateand it was held by the lower Appellate 
Court that the spesial rule of limitation in 
Sahedule lll to the Bengal Tenansy Aat applied 
to tho ease. 

Itis argued before us that tho spesial rule 
of limitation does not apply, besause the 
disposseassinn wan not with regard tn the 


* 
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whole holding, but only with regard to a 
portion. - No authority has been sited before 
us, nor do I know any suoh authority. Artiole 
3 applies to suits to resover possession of. a 
land elaimed by the plaintiff as an ossupancy 
ratyat and notfor resovery of possession of 


a ‘holding,’ and I see no reason why the. 


interpretation of the Artisle should be limited 
as suggested, The view whieh has been taken 
by the lower Appellate Oourt appears to me 
to be the sorreet view and I would dismiss the 
appeal with eosts. 

The respondents will not be entitled to 
exesute their deores until tha deficit Court- 
fee whioh is due from them has been deposit» 
ed. 

Ross, J.—I agree, 

Appeal dismissed. 
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BOMBAY HIGH COURT. 
ORIGINAL Olvit JURISDICTION Stir No. 2957 
or 1919. 

July 30, 1920, 

Preseni:— Mr. Juatise Pratt. 
HBRAHIMBHOY PABANEY MILLS Oo., 
LTp.—PLAINTIFFA 
versus 


HASSAN MAMOOJI—Derenpant. 
Evidence Act (I of 1872), ss. 91, 02— Contract in 
writing—Oral evidence to show that person who signed 
contract was acting as agent, admissibility of... 


Oral evidence is inadmissible to show that s 
person who signed a written contract was con. 
traoting, nob as a principal, but as an agent and 
that the name of his principal was disclosed at the 
time of the contraot. [p. 488, col. 1.] 

Mr, Bahadurjt and Sir Thomas Strangman, 
Advosate. General, for the Plaintiffs. 

Mr. Jinnah (with him Mr. Oampbell), for 
the Defendant. E 

Mr. Ovléman, for Third Party, 

JUDGMENT,—The contrast was signed 
by. the defendant personally, and he is 
attempting to lead oral evidense to show that 
he was sontrasting as agent and that the 
name of his principal was disslosed at the 
time of the eontraet. 

I think the plaintiffs’ eontention, that this 
evidenes is inadmissible, is sorrest, 
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Mr, Jinnah sontends that the evidenes of 
ageney is de hors the sontraat and refers to'ses- 
tions 231 and 233 of the Indian Contrast Ast, 
No doubt under these sestions a prineipal 
not named in the sontrast may come forward 
and adopt the sontrast as his, or mer contra 
the other sontrasting party may elest to sue 
him although he is not named in the oon- 
trast. But these sestions iu no way affest the 
liability of the party who has signed the 
contract. 

This distination is elearly put in the oase 
of Higgins v. Senior (1). Baron Parke 
said:— 

"There is no doubt that where sush an 
agreement is made, it is competent to show 
that one or both of the sontrasting parties 
were agents for other persons, and acted as 
sush agents in making the oontrast, so as to 
give the benefit of the sontrast on the one 
hand to, and charge with liability on the 
other, the unnamed prineipals: and this, 
whether the agreement be or be not required 
to bein writing by the Statute of Frauds: 


“and this evidense in no way contradists the 


written agreement, 16 does not deny that it 
is binding on those whom, on the fase of if, it 
purports to bind; but shows thatit also 
binds another, by reason that the aet of the 
agent, in signing the agreement, in pursuanse 
of his authority, is in law the ast of the 
prineipal. 

"But on the other hand, to allow evidenes 
to be given that the party who appears on 
the faee of the instrument to be personally & 
eontraeting party, is not sush, would be to 
allow parol évidenee to eontradiet the written 
agreement; which sannot be done." 

An Indian ease illustrating this rule is 
that of Venkatasubbiah Chetty v. Govindarajulu 
Naidu (2), where the plaintiff sned two 
partners on a osontrast exeeuted by one of 
them. The Court held that oral evidence 
was admissible to show that the partner who 
did not sign was liable. The Court quoted 
with approval the following passages from 
Roseoe’s Niai Prius Hyidense : — 

"In an astionon a written sontrast bet- 


‘ween plaintiff and B, oral evidence is 


admissible, on behalf of the plaintiff, to 


(1) (1841) 68 R. R. 884 ab p.889; 8 M. & W, 834 
11 L, J. Ex, 199; 151 E. R, 1278. 
(2) 81 M, 45 at pp. 46, 47; 8 M. L. T. 259; 18 M, 
1 
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Show that the eontract wan in fast, though 
Dot in form, made by B, as agent of the 


defendant; for the evidense tends not to - 


issharge B, but to charge the dormant 
prinsipal Wilson v. Hart (8), and it is 
admissible although B named his prinsipal 
. at the time he entered into the aontraat.” 


This passage well explains the ground on ` 


whish the evidenee is admissible, namely, 
that it tends not to diseharge the sontrasting 
party but to sharge the dormant prineipal. 
It is true that the judgment sontains the 
following passage:— 

"In our opinion there is nothing in sestion 91 
or seetion 92 of the Indian Evidense Aot whioh 
is insonsistent with these desisions, ainos s 
question as to who the contracting parties 
are is not in our opinion one of the ‘terms of 
a sontrast' within the meaning of these 
sestions.” 

This may seom at first sight to support 
Mr. Jinnah’s aontention, Perhaps this state- 
ment of lawis rather too wide. The identity 
of the sontrasting parties is not a term of the 
eontraet when given as evidense to establish 
& benefit or to enforse a liability not insonatst. 
ent with the aontrast. But sush evidenee 
is not admissible for the purpose of exonerat. 
ing a contrasting party from liability, for that 
would besubstituting a different agreement 
from that evidensed by the writing. ' 

Qn the same principle the Privy Council 
have held resently in the oase of Sadasuk 
Janki Das v, Kishan Pershad (4) that it 
is contrary toallthe established rules that 
in an action on a bill of exchange or promis« 
sory note against a person whose name 
properly appears as party to the instrument, it 
is open either by way of elaim or defense to 
show that the signatory was in reality asting 
for an undisolosed prinsipal.  . 

I, therefore, hold that the evidenee is 
irrelevant and allow Mr, Bahadarji’s objes- 
tion. i: 

Objection allowed. 


(8) (1817) 7 Taunt 295; 1 Moore 45; 129 E. R. 118, 
(4) 50 Ind. Oas. 216; 21 Bom. L. R. 605 at p. 


. 610; 29 O; L. 5,340; 17 A. L. T. 405; 25 M. L.T. 


. 1258, 36 M, L. J, 429; 1 U. P. L. R. (P. 0.) 87; (1919) 
M. W, N. 310; 28 C. W. N. 937; 10 L. W. 143; 46 C. 
663; 46 1, A. 83 (P. C.). i 
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"CALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Deore No, 469 
or 1919. 


February 11, 1921. 
Present: —Justiee Sir N, R. Chatterjea, KT., 
and Mr. Justise Newbould. 
GOPAL CHANDRA DAS AND OTHEBS— 
D&£FENDANTS— ÀPPELLANTS i 
versus | 


HARENDRA NATH DATTA AND OTHERS. 


—ResPONDENTS. 

Landlord and tenant—Surrender of portion of 
tenancy created by registered instrument how effected 
—Oral surrender, whether admissible in evidence— 
Evidence Act (I of 1872), s. 92. 


No writing is necessary in this country for 
surrendering a tenancy, But when the original 
lease is registered, the surrender of a portion of 
a tenancy with an abatement of rent can only 
be effected by a registered instrument, as in such 
a case the surrender involves & variation of the 
original contract of tenancy, and oral evidence as 
to the surrender is inadmissible under section 92 
of the Evidence Act. [p. 484, col, 1.) 

the : Addi- 


Appsal- against a dearee of 
tional Subordinate Judge of Baekerganj, dated 
the 14th of Desamber 1918, affirming that of 
the Additional Munsif, Sesond Court at 


‘Barisal, .dated the 22nd of January 1917. 


FACTS appear from the. judgment. 

Dr. Sarat Chandra Basak (with: him -Babus 
Surja Kumar Guha and Jyotis Ohandra 
Guho), for the Appellanta.—There is no law 
requiring that a surrender ‘should be in 
writing. Refers to Mahomed Ghasee v. Shunker 
Lall (1). Ssealso Khonkar Abdur Rahaman v. 
Alt Hafez (2). That being so, I should be 
given an opportunity of establishing that as a 
matter of fast the plaintiff had surrendered 
& portion of the tenure held by him. The 
fast in issue in the suit ont of whieh this 
appeal arises is whether there was a surrender 
of & portion of the tenure. Oral evidenea 
is, therefore, elearly admissible to establish 
the affirmative or the negative of the issue. 

Babu Bipin Behary Ghose (with him Babus 
Suresh Chandra Talukdar and Sudhansu Oharan 
Ghose), for the Respondents.—In the present 
ease the original lease was registered, The 
effest of admitting oral evidenee of surrender 
would bea variation of the terms of the 
written agreement, This is not pers 
missible ^ under  sestion 92 of tha 


(1) 11 W. B. 53. 


‘the land and 
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Evidense Ast. It may thus be eoneeded 
that no writing is necessary for the surrender, 
but at the same time we eannot overlook 
the statutory provision contained in sestion 
92 of the Evidense Aot. Refersto Balkishen 
Das v, W. F. Legge (3). 

Dr. Sarat Chandra Basak replied. 


JUDGMENT,.—This appeal arises out of a. 


suitforreeovery of possession of oertain land, 
whieh formed a part of the tenure held by the 
plaintiff under the defendants. It appears 
that defendants Nos. 2 to 7 previously 
brought a suit for rent of the tenure 
against the ‘plaintiff. The plaintif, "who 
was a defendant in that suit, pleaded that 
he bad been dispossessed of a portion of 
that the rent should be 
suspended aesordingly. The landlord’s ease 


- was that the tenant had orally surrendered 


that portion of the land and obtained a 


proportionate abatement of rent. This ease, 


however, was not aseepted by the Court 
and the tenant obtained suspension of 
rent. In the present suit, the tenant claimed 
reeovery Of possession of that land. The 
landlord again set up the oral surrender and 
the Courts below have held that that evidence 


“was not admissible on the point under 
section 92 of the Evidenee Ast, We think 
that the Courts below were right. There 


ig no doubt that no writing is nesessary in 


. this eountry for surrendering a tenandéy. 


“nal- lease was registered, 


w 


But wbere, as in the present sase, the origi- 
surrender of a 
portion, of a tenaney with an abatement of 
-rent ean .be effeated only by a registered 
instrument. In such a case the surrender 
involves a variation of the original contrast 
of tenansy. 

In the present sase possession was not 


- given up: by the tenant, -but on the other 


hand the landlord dispossessed the tenant. 
Under the cirsumatanses, we think that 
the oral evidense as to surrender was not 
admissible under sestion 92 of the Evidence 
Aot. 

The appeal fails and is dismissed with 
eosts. P 

Appeal dismissed. 


(8) 40. W. N. 153; 22 A. 149; 27 I. A, 58; 2 Bom. 
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PATNA HIGH COURT. 
Seconp OIvIL ApPzaAL No. 90 or 1919. 
June 21, 1921, 
Present ; —Mr. Justies Coutts and 
Mr, Justiae Ross, 

Lala RAMPIRIT PRASAD AND OTHERS — 

PLAINTIFES— ÁPPELLANTS 
versus 
Babu THAKUR SARAN AND OTBERS— 


DEFsNDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XXXII, 
7, 4— Minor, suit agatinst— Guardian ad litem, failure 
to appoint—Decree, whether binding on minor. 


Where no guardian ad litem is appointed for a 
minor defendant and there is no appearance on 
behalf of the minor, the decree passed in the suit 
is, as against the minor, a nullity and he is not bound 
by it. [p, 486, col. 1.] 

Appeal against a deeision passed by the 
Distriet Judge, Saran, affirming that of the 
Subordinate Judge of Ohapra. 

Messrs. Kulwant Sahat, Harnarain Prasad, 
Shiveshwar Dayal and Sambhu Saran, for the 
Appellants. 

Messrs. L. N. Singh, S. Dayal and Rat Bipin 
Bihari Saran, for the Respondents. 


JUDGMENT, 

Courts, J,— This was a suit for a desla- 
ration thata certain mortgage-deeree, which 
had been obtained by the defendant’ No, 1 
against the plaintiff and his brother, was not 
binding on the plaintiff, 

The main question in the oases, and the 
only point whish is before us, is whether 
the plaintiffs, who were minors at the time 
the mortgage deoree was obtained, were 
properly represented. Both the lower Courts 
have agreed that no guardian was appointed 
for the plaintiffe, nor was the faot that they 
wére minors even mentioned in the order 
sheet. It appears, however, that in the 
exesution proseedings of the mortgage suit 
the plaintifi’s mother appeared as guardian 
of the plaintiff and his brother, who were 
both minors at the time, and filed an appli- 
eation for the sale of a  sertain property 
before the other properties were put up for 
sale. From this both the Courts below have 
dedused that the plaintiffs’ mother must 
have known of the mortgage suit and have 


- represented the minors in that suit, With this 


view Í am unable to agree. They have aoma 
to thia eonslusion besause they say that they 
are satisfied that the minors had no defense 
in the mortgage suit, and that if their mother 
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had not in fast represented them, she would 
have made an objestion on this’ ground as 
soon as she knew of the desree, which 
was certainly before the time when she 
made the applisation for the sale of the 
property. It ia possible that this reasoning 
might be sorrest, But there are very many 
other reasons whieh ean be eonseived of why 
‘the minors! mother should make no objes- 
tion to the desree on the ground that tbe 
minors were not represented. Apart from 
this, however, there is the finding of both 
the Courts that no guardian was appointed 


of the minors and that the Court had no’ 


knowledge that the plaintiffs were minore, and 
although it has been desided in many sases 
and it is settled law that 
has baen no formal appointment of a gaardi- 
an ad litem where the Court by its astion 
has given iis sanstion t> the appesranse 
- of tha guardian, the absense of formal order 
of appointment is not  neeessarily fatal to 
the proeeeding, there is no oase that I am 
aware of in whieb, when there has besn no 
formal appointment and no appearanos on 
behalf of & minor, it has been held that the 
minor has been properly represented. In the 
present ease there was no appointment of 
a guardian and no appearanse of the guardian, 
and under these sirsumstanees it is impossible 
ta:say that the minors had been represented, 
Now the minors not having been represented 
in the mortgage suit, the decree against them 
was a nullity and the plaintiffs in this case 
are entitled to sneseed, 

I would &esordingly set aside the deeree 
of the lower Appellate Court and would 
desree this appeal with costs. The parties 
are relegated to the same position as they 
were in before the desision of the mortgage 
suit. 


Ross, J.—I agree. 


Appeul allowed. 


even if there 


MADRAS HIGH COURT. 
Rerersren Casg No. 11 or 1920. 
February 14, 1921, 

Present: —Sir John Wallis, Kr, 
Ohief Justiee, Mr, Justiss Oldfield 
and Mr, Justise Kumaraswami Sastri. 
Tux OHIEF COMMISSIONER or 
INCOME TAX, MADRAS-—Revrergine 
OFFIOER 
versus 
Tur BASTERN EXTENSION 
AUSTRALASIA ano OHINA TELE- 
GRAPH COMPANY, LiurTED— 


ÁSSES3ER. 

Income Tax Act (VIL of 1918), s. 43 (2) fc)—~ 
Madras Government Rules, r. 2—Company incorporat. 
ed in England with branches in India and elsewhere 
—Income taz, method of assessing —Eacess profits duty 
and income ta» payable elsewhere, whether can be 
deducted, 


A Company incorporated in England with 
branches in India and elsewhere is not entitled, 
under section 8 of the Income Tax Act, to deduct, 
from its assessable profits, excess profits duty pay- 
able in Engiand and income tax payable 
England and stations outside British India, in 
arriving at the “total profits” for the purposes of 
rule 2 of the rules framed by the Government of 
Madras under section 43 (2) .c) of the Income Tax 
Act, [p. 487, col. 2; p. 490, col. 1.] 


— Oase stated under sestion 51 of the Insome 
Tax Ast of 1218 by the Chief Commissioner 
of Ínsome Tax, Madras. 


FAOTS appear from the judgment. 

Messrs. B. N. Atyangar and O, T, Govindan 
Nambiar, instrueted by Messrs. King and 
Partridge, for the Assesses,—The question is 
whether the assesses is entitled to dedust, in 
order to aseertain the income earned in India, 
the ineome-tax paid over the same in England. 
Sesbion 33 of the Ineome Tax Aat is the 
relevant section. t defines, in short, that 
the insome-tax profits are the same as 
eommersial profits subjeat to sertain spesified 
limitations. See Sander’s Insome-tax and 
Super-tax, 2od Edition, page 231. A dedus- 
tion is allowable of the solonial tax. See 
also Stevens v. Durban. Roodeport Gold- Mining 
Company (1), See page 76, Insome Tax 
Manual; Rules made under seation 33 (1); 
Dowell on Insome tax, page 5.0; 5 Tax Jases 
402; Marry and Carter, 237; also Scottish 


(1) (1909) 100 L. T. 481; 25 T. L, R, 828, 


485 » 
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Union and National Insurance Oo. v. New ' 
Zealand and Australian Land Oo. (2). 


There it is held that tax paid on the 
eolonial ineome is a necessary expense 
without whish the profits aould not be 
remitted to England. In -Usher's Wilishire 
Brewerey Limited v. Bruce (3) it is 
held that ineome-tax profits are the same as 
sommersial profits exeopt with certain 
spesified limitations., Eixeess profits duty 
paid in England sould be dedusted in 
aseertaining insome in India. See sestion 
35 of the Finanee Ast of England. There 
is a similar provision in sestion 20 of the 
Ast X of 1919. 


Mr. O. Madhavan Nair (Government 
Pleader), for the Referring Officer,—The 
method for finding out the amount of the 
insome whieh is to be taxed is provided 
by. rule 2 at page 76. A proportion of 
profits will be the profits for the purpose 
of. assessment, Sestion 9 is a relevant 
seetion to assertain the meaning of profits. 
‘Profits’ means the same thing as ordinary pro- 
fits exoept . for the allowanees allowed by the 
Bastion, We shall see whether the assesseo 
eomer under any one of the exeeptions. 
It is not a nesessary expense to pay taxes 
in England £o earry on business here in 
India. 


[OrvrigLD, J.— The Company must earry 
on business in a regular legal way.) 


[ WADLI&, ©. J,— Wa are not sonserned 
with.geetion9 at all, What does the English 
Ast say under Sehedule D?) 


Mr. O. Madhavan Nair referred to Olyde- 
Bank Engineering Ff Shipbuilding Oompany 
Limited v. Don Jose Ramos Yzquierdo 
Oastaneda (4). 


(Wai, Q. J.—That has nothing to do 
with- the present point. J 


[OvpFIELD, J.—There was no question of 
the-eharaeter of the dedustion. | 


(2) (1920) 89 L, J. P. C, 220 at p. 228; 66 S, J. 24; 
86 T. L. R. 830. 

(8) (1916) A, C. 438 at pp. 458, 478; 84 L. J. K. 
B. 417; 112 L. T. 661; 6 Tax. Oas. 899; 598. J. 144; 
31 T. L. R. 104. 

(4) (1906) A. O. 6 at p. 10; 74 L, J, P, O, 1; 91 L. 
T, 666; 21 T. L. R. 68, 


i 


(Watts, O. J.—The rule at page 76 is 
a difficult rule to be worked out. How is one 
to get at the total profits earned in the whole 
world.] 

Mr. O. Madhavan Nair, referred to Samuel 
v. Üommisstoners of Inland Revenue (5). 


Insome-tax is part of the profits. 

In rule 2 the word ‘profita’ is used in two. , 
plases. It sannot be said that if is used in 
two different senses, 


Mr, R. N. Atyangar, in reply,—The distins- 
tion is pointed ont in Ashton Gas Company 
v. Attorney General (6). 

(Warts, O. J.—There is no diffiaulty abont 
these ‘eases. But there is a good deal of 
(vom about the rule framed under the 

at. 


Mr. R. N. Atyangar.—I oannot put my sase 
any higher than the ease of Rover v. South 
African Breweries Lid, (7). | 


JUDGMENT. 


Wari, O. J.—This Referense raises a 
question as to the interpretatian of a rule 
made by the Government of Madras under 
gestion 43 (2) (c) of the Indian Ineome Tax 
Aet, whieh enables it to “‘pressribe the 
manner in whish and the mode by whish 
the taxable ineome of persons not resident 
in British India or of persons deemed to 
be assessees in respest thereof, shall be 
arrived at," Sueh persons under section 33 
are made liable to be taxed on profita or 
gains whieh are deemed to ariseor aserue 
in India, Rule 1 provides that the profits 
in India for assessment purposes may be 
esleulated on sush pereentage of the turnover 
of the business in India as the Oollestor 
may eonsider reasonable. Raula 2, with whieh 
we are eonserned, is as follows: “In cases 
in whieh the method of assessment on a 
percentage of turnover is inapplieable — aa 
for example—the ease of an Indian Braneh 
of a Foreign Insuranee Company —the profits 


mo (1918) 2K, B. 653 atp. 558; 34 T, L,R, 


(6) (1900) A. C. 10; 75 L. J. Ch. 1; 93 L. T. 676; 
70 J, P. 49; 13 Manson 86; 22 T, L. B. 82. ' 
(7) (1918) 2 Ch. ?83 at p. 238; 87 L. J. _Ch, 


Vol, LXIII] 


INDIAN CASES, 


487 


CHIEF COMMISSIONER, INCOME TAX t, RANTERN EXTENSION AUSTRALASIA 65 OHINA TELEGRAPH £0. 


of the Indian Bransh may be assumed for 
inéome-tax purposes to bear the same pro- 
portion to the total profits of the Company 
as its reseipts bear to the total receipts." 
The question referred to us is whether or 
not in arriving at the “total profits” for 
the pusposes of the rule, insome-tax and 
exoess profits duty payable in England, 
and insome-tax payable at stations ontside 
British India, are to be dedusted. Mr. 
Aingar for the appellant has referred us to 
Stevens v. Durban- Roodeport Gold- Mining Ooms 
pany (1) and to asertain dista in Scottish 
Union and National Insurance Oo, v. New 
Zealand and Australian Land Qo. (2) and Rover 
v. South African. Breweries Go. Lid, (7). whieh 
support the proposition that in England 
when profits arising abroad are liable under 
the English Ineome Tax Ast to pay ineome- 
tax in England, a dedustion is allowed in 
respest of the insome or similar tax levied 
on sush profits in the  plasos where they 
arose; and if it were & question here of 
taxing, under seetion 3 (1) of the Aet, 
profits arising outside British India on the 
ground that they were reeeived in British 
India, those authorities would be applieable, 
but in my opinion they have no applieation 
to the present ease. What have to be 
aseertained are the assessable profits arising 
in British India of the Eastern Extension 
Australasia and China Telegraoh Company, 
whieh is ineorporated in England and has 
branshes in India and elsewhere. But for 
the rule in question, those profits would 
be assertained by taking the Indian reaeipta 
and debiting against them the expenditure 
nesessary to earn them, and in sush a saleu- 
lation the amount of the tax itself would 
not be allowed as a dedustion. The taxes 
levied loeally on the assessable profits arising 
in other sountries would not enter into the 
ealeulation at all. As, however, it would be 
diffisult, if not imprastisable, in the ease of 
& business sueh as this to aseertain the 
expenditure properly debitable against the 
Indian reseipts, the Government in the 
exercise of its atatutory powers has pro- 
vided that the assessable profits of the 
Indian braneh without deduction of the 
Indian ineome-tax shall be deemed to bear 
the same proportion to the total assessable 
profits of the Company as the Indian 
reseipts bear to the total receipts, As the 
Indian assessable profits aro to be ageer- 


tained without deduetion of the losal insome- 
tax, it must nesessarily be the intention of 
the rule that the total assessable profits 
of the business should be arrived at in 
the same way, ttt., without the dedustion 
of the several loesl income taxes and exeess 
profits taxes, whieh are enhaueed insome- 
taxes. Otherwise the whole basis of som- 
parison would be gone; and, as observed 
in paragraph 5 of the Order of Referenee, 
the opposite  sonstruetion would involve 
holding that the word “profits” was used 
in two different senses in the sume rule, The 
answer to the referense must be that the dedus- 
tions elaimed arenot allowable. Costs Rs, 250 
to be paid: by the assessee to Government, 

OLprIRLD, J.—Lagree. It iano doubt satis- 
fastory that, as my Lord has shown, the 
eonstrustion elaimed by the Crown aor- 
responds with a reasonable result. But the 
rule to be eonstrued is statutory and there 
is no suggestion before us that if must be 
regarded as valid or invalid aesording as 
one or other of the alternative sonsiruc. 
tions proposed is adopted. Inthe sireum- 
stanses it seems to me, with all due defer- 
ense, that we need not go beyond the 
wording of the rule in order to reaeh our 
eonslusion. It is impossible in aeeordanee 
with the ordinary eanons of sonstruetion to 
give to the word "profits" a different mean- 
ing in the two plases, in whieh it ossurs; 
and, as where if oassurs first if is used 
sfatedly of profits, on whieh the tax haa 
to be asaertained, that is, of profits before 
they have been taxed, it must be similarly 
used where it ossurs again and where its 
meaning is disputed. This entails aeceptanee 
of the argument for the Crown, and, as it is not 
disputed that foreign super-tax and insome- 
tax stand on the same footing, an answer to the 
reference that the deduetions elaimed are 
inadmissible. 

KuMARASWAMI Sastat, J.—'The question 
referred to us for desision is, whether the 
Eastern Extension Australasia and QOhina 
Telegraph Company, Limited, whieh is insor. 
porated in England and has  branshes in 
India and elsewhere, is, under seetion 33 
of the Insome Tax Ast and the rules framed 
thereunder, entitled to deduet from the assess- 
able profits exeess profits duty payable in 
England, and insome.tax payable in England 
and stations outside British India. Seation 


38 of the Ipsome Tax Ast renders persons 
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residing cut of British India taxable in 
respect of: profits or gains sesrnivg or 
arising to sueh persons, whether directly 
or indirestly, through or from any business 
connection in British India," whiah is deemed 
to be ineome acoruing or arising in British 
India, As it is not possible to ascertain 
‘aconrately the profits made in British India 
of sueh ‘firme, rules were framed under the 
statutory power conferred by sestion 43 (2) 
(c), whieh enable the Government to frame 
‘yules presoribing the manner in whieh and 
the. prossdure hy whish the taxable income of 
persons not resident in British India or of 
persons: deemed to the assesees in renpeot 
thereof shall be arrived at.” One of the 
rules runs as follows: In eases in which 


the method of assesement on a pereentage © 


of turnover is inapplisable—as for exemple, 
the ease of an Indian Pransh of a Foreign 
Insuranss OCompany—the profits of the 
Indian Bransh may be assumed for pur- 
poses of insome tax to bear the same 
proportion to the.total profits of the Come 
pany as its receipts bear to the total 
reseipta," 

The total profits of the Company will be 
‘the profits made in British India and also 
outside British India and so far as the 
profits made in India ere soneerned it is 
elear that ineome-tax paid during the pre. 
vions year or likely to be assessed daring 
the surrent year cannot be dedueted.  Seetion 
9 of the Act, whieh relates to insome derived “ 
from business and whish provides for the 
mode by whieh sueh insome shall he eomputed, 
specifies the deduetions that ean legally be 
made and it is elear that income-tax paid fcr 
the previous year cannot be deducted to arrive 
at an estimate of the profits on whieh insome- 
tax is fo be assessed. 

In Ashton Gas Company v. Aitorney. General 
(6) Lord Halsbury observed: “Now the 
profit upon which the income-tax is charged 
is what is left after you have paid all the 
necessary expenses to earn that profit. Profit 
isa plain English word, that is, what ig 
eharged with income tax, But if yon son. 
found what is the necessary expenditure to 
earn that profit with the insome-tax which 
is a part of the profit itself, one san under- 
stand how you get into tke  oonfusion 
whieh has indueed the learned Counsel at 
suoh very eonsiderable length io point ont 
that this is nots eharge on the profits 


atall Theanswer isthat itis, The ineome- - 
tax ig a sharge upon the profits; the thing 
that ig taxed is the profit that is made. 
and ycu must sseertain what is the profit 
that ıs to be made before you deduet the tax. < 
You have no right to deduet the ineome- 
tax before you assertain what the profit 


io.” These observations bave to be kept . 
* š =. . 14 33 + 
inmindin construing the word. profit” in. 
the rule. < 


The rule in question merely provides the 
formula for ascertaining the income arising 
out of the business in British India, whieh 
is so mixed up with: the ineome arising 
ont of business earried on outside British 
india that you  sannot estimate it with 
mathematical aseuraey. By the very nature 
of the ease the ruleis artifisial and provides 
a rough and ready method of arriving at . 
a taxable income. As there oan be no 
dedustion of the income-fax in arriving eb. 
the Indian assessable profits if the Indian . 
ineome were attempted to be arrived af in. 
the usus] way, namely, by taking the Indian : 
reseipts and deducting the expenditure . 
nesessary for the carrying on of the Indian 
business, having regard to the provisions of 
sestion 9 of the Income Tax Ast, it seems to - 
me that the word "profit" sannot be used in two 
senses in the rals so as to exolude insome-tax 
where one item ofthe total, namely, Indian 
ineome is soneerned and to inelude it as 
regards other items. 

-The ‘main contention of Mr, Aingar for . 
the Company was that "profit" for the 
purposes of ineome-tax must be the same 
as oowmereial profit exeept to such extent 
as may be controlled by the Aot, that where 
a Company is assessed in England on profits - 
made both in England and the solonies 
a deduction is allowed for foreign insome- . 
tax paid, and that insome-tax paid outside 
British India stands exactly on the same 
footing as nesessary expenses ineurred for 
the earrying on of the business. He also 
argues that unless there is something in 
the Ineomo Tax Act prohibiting the taking 
into aesount of ineome-tax paid outside 
British India, the mere fast that it is a dø- 
duetion not spesified in sestion 9, would make . 
ro differenee and that in any event it will 
fall under sestion 9, clause 1X, as being 
"expenditure insurred solely for the purpose 
of earning sush profits." Referense has been 
made to. Stevens V, Durban. Reodeport Gold- 
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Mining Oompany (1), Scottish Union and 
National Insurance Company v, New Zealand 
and Australian Land Oo. (2) and Rover v, 
South African Breweries Oo., Lid, (7) and to 
Usher's Wiltshire Brewery L'mited v. Bruce (3). 


In Stevens v. Dwurbun-noodeport Gold-Min- — 


ing Oomzpany (1) the only question that arose 
for desision was aa to bow the imperial 
tax, whieh was imposed during the last of 
the thres years on the average profits of 
whieh insome-taz was levied, shonld be treated 
and it was held that the amount sould 
only be. allowed as an outgoing, spread, as 
an average over the three years and not 
as a dedustion from the ascertained prota of 
the individualyear. Asst was eonceded that 
the New /mperial Tax “was to some in 
somehow," the only question was how oredit 
was to be given. This cass is no authority 
when the question for desision ig whether 
a tax paid outside British India ean be 
taken into eopsideration in assessing insome- 
tax in British India. In the Scottzsh Union and 
National Insurance Compangy.v. New Zealand and 
Australian. Land Oo, (2) the question was whe- 
ther the preferense share-holdera of a Company 
registered in the United Kindgom, but 
carrying on business in a colony, who have 
reseived their fall dividend, are as between 
themselves and the Company entitled to 
participate in the allowanse granted by the 
Government ander seotion 43 of the Finanse 
Act, whioh allows a rebate of 1 shilling 6 pence 
out of Sshillings, The answer to the question 
depends on the eonstrnsiion of sestion 43 
of the Finance Ast, 1916. In sonsidering 
the questions whether the sslonial inaome- 
tax ean be said to have been paid by the 
preferense share-holders, Lord Finlay observ- 
ed: “The colonial insome-tax tad to be 
paid in the eolony, and the profita could not 
be remiited to the United Kingdom without 
paying it. 16 stands exastly on the same foot- 
ing with sny expenses nesessarily ineurred in 
the business of the Company in the colonies... 
Sev .Dayment of the colonial ineome-tax 
was part of the expense of sarrying on the 
business in Australia or New Zealand and 
the profite were nessssarily diminished by 
t.e amount so paid, just as by any business ex- 
p-uses Incurred in the ordinary sonras,” There 
was no QUucstion in the ease as to how 
ins:me tax was to be assessed, and where 
the only question was as to who shoald 
get the benefit of the rebate, there was no 


reason why the word “profits” should not be 
used in the ordinary commercial sense of 
the sum that remains to be divided after 
meeting all necessary expenses, On what- 
ever amount you may oaleulate profits for 
the purposes of income-tax, profits, so far 
as the share-holders are sonserned, will 
always be the sum that remains after dedust. 
ing the tax paid. In Hover v. South African 
Breweries Oo., Lid. (7) the question was similar 
to that in Scotitsh Union and National 
Insurance Oo, v. New Zealand and Australian 
Land Oo. (2) referred to above. Astbury, 
J., observed: “As regards the share- 
holders in this oountry the  solonial 
tax is not a duty eharged within the 
meaning of sestion 54 bné is an outgoing of . 
the Company on the same footing as any 
other administrative expense in the colony 
whieh has to be satisfied before any profits 
can be aseertained and distributed by way 
of dividend." The desision of Astbury, J., 
that the English Company cannot deduet 
the full amount of 5 shillings but only the 
net British ineome tax it has aetually borne, 
was overruled by the House of Lords in the 
Scottish Union and National Insurance Oom- 
pany's case (2), The desision in Usher’s 
ease (3) does not touah the present ques- 
tion, lt was held that when a deduction 
was proper and necessary to be made in 
order to assertain the balanee of profits, 
it ought to be allowed provided there is no 
prohibition in the lneome Tax Ast or rules. 
against such an allowanee. 

There oan belittle doubt that as & matter 
of aesountaney and book-keeping, and as: 
between share-holders entitled to a dividend 
and the Company, ineome-tax paid is alwaya 
entered as an expense which has to be 
dedusted before the amount divisible as: 
profits ean be assertained, and enters into 
the debit sharges in the rame way as any 
other item of expenditure. It isequally elear 
that for purpcses of levying insome-tax you 
eannot dedust the amount paid or payable 
as insome tax on the ground that it is 
only what remains that goəsto the person 
earrying on the business, The faet that as 
between the share.holders and the Company 
ycu would estimate profits ina particular way 
is no ground for estimating profits on whioh 
insome tax has tobe caleulated in a similar 
manner, 

In enacting the rule in question for the 
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purpose of assertaining profits in India I 
am of opinion that what was intended was 
that you must take the profits in eash sentre 
on which insome tax was eharged or sharge- 
able, total upsuah profits and estimate the 
profits in British India by ascertaining the 
ratio whieh the total reseiptsin India bear to 
the total receipt:. 
I would answer tbe question in tke nega- 
tive. l 
M. 0. P. 
_ Answer in negative, 


ALLAHABAD HIGH COURT, 
First APPEAL FROM Ornar No, 118 cr 1920. 
January 4, 1921. 
Present : — Mr. Justice Piggott and 
Mr. Justise Walsh. 
| HARIMURAT anp Ort Ex8—DEFENDANTS— 
APPELLANTS 
versus 
RAMHIT AN» OTHERS -— PLAINTIFFS— 


RESPONDENTS. 

Limitation Act (IX of 1908), s. 19—4Acknowledgment 
— Written statement in previous sutt, whether can be re. 
garded as acknowledgment-—Rubkar of m oceedings under 
Regulation XVII of 1806—Inference—Appeal, second 
—Case set upin Trial Court, abandoned in appeal, 
whether can be advanced in second appeal, 


When 2 plaintiff relies upon a written statement 
in a previous suit as amounting to an acknow- 
ledgment under section 19 of the Limitation Act, 
he ought to produce that statement or a certified, 
copy of it; the production of the decree in the suit, 
will not suffice, nor is the plaint im that suit ad. 
missible as secondary evidence of the contents of 
the written statement. [p. 490; col. 2; 491, col. 1.] 

No inference can be drawn from the rubkar of 
a Court evidencing the proceedings taken under 
Regulation XVII of 1806, clause 8, that there must 
at one time have been in existence an admission 
in writing signed by the person making it, or by 2 
duly authorised agent on his behalf, of such a 
nature as to satisfy the requirements of section 
19 of the Limitation Act. [p. 492, col. 1.] 

Where a plaintiff in an appeal abandons the case 
set up by him in the Trial Court, he cannot in 
second appeal ask for a re-consideration of the case 
originally set up by him. [p. 4£2, col. 1.] 

First appeal from .an order of the 
Additional Subordinate Judge, Gorakhpur, 
dated the 8th April 1920. 

Mr. P. L. Banerji, for the Appellants, 


i Mr. Rama Kant Malviya, for tbe Respond- 
HALA i 
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JUDGMENT .—The suit ont of whieh this 
appeal arises was one for redemption of‘a 
mortgage, It waa resisted upon a variety of - 
pleas, but dismissed by the Court of first 
instanse upon the sole finding that the suit . 
when instituted was barred by limitation. 
This finding hes been reversed and the snit 
remanded by the lower Appellate Court ; 
benso the appeal before us against the order 
of remand. The mortgage in question was one 
of the 22nd, of September 1853, so that the - 
present suit, instituted in the year 1918, 
was on the faee of it outside the preseribed 
limitation period of 60 years. lt was, 
therefore, insumbent on the plaintiffs to show 
elearly in the plaint itself the grounds upon 
whieh exemption from the law of limitation 
was alaimed. In paragraph 6 of their plaint 
they stated that defendants Nos. 1—4 had ad- 
mitted the existense of thia mortgage in the 
year 1861. This was a somewhat vague plea, 
but the judgment makes it perfestly clear 
what was really intended. It seems that the 
mortgage was exesuted by a Hindu widow, 
Musammat Pargashi, and that a suit was 
brought in the year 1869 to shallenge the 
alionation upon various grounds, but on this 
ground amongst others that if was not 
binding on the revereioners of that lady’s hus- 
band. It was sontended for the plaintiffs that 
the ancestors of defendants Ncs, 1—4, being 
amongst the defendants to that suit of 1£60,: 
had put in & written statement in the course 
of whieh they admitted the validity of the 
mortgage exeauted by Musammat Pargashi. 
The only attempt they made to substantiate 
this pla by evidense was by the produation 
of.the desree in the suit of 1860 and this 
deeree, dated the 21st of Mareh 1861, by whieh 
the suit then brought was desreed against 
sortain defendants who did not contest it, but 
was dismissed as against those defendants 
who did eontest it, does not prove anything 
as tothe pleadings of the sontesting defend- 
ants and obviously fails to establish any 
admission sufficient to fall within the provi. 
sions of sestion 19 of the Indian Limitation 
Act. It appears, however, that the defendants 
in the present suit sarried the matter a little 
further by producing certified copies of the 
plaint and of the judgment in this litigation 
of 1860.61, Apparently they desired to use 
these doouments as evidense on some of the 
other issues in the e582; but they have been 
referred to in argument before us as sup. 
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plementing the dosumentary evidenee put 
forward by the plaintiffs on the question of 
` limitation. Apart from any other: diffienlties 
in the way of the plaintiffs on this partioular 
point, it seems almost snffisient to say that 
the plaint in the suit of 1860 is no evidense 
at all as to the sontents of the written 
statement and that the judgment is probably 
not admissible in the present suit as sesondary 
evidenee of the sontents of the written state- 
ment, No attempt whatever has been made 
to explain why the written statement itself, 
or a aertified eopy of the same, was not put 
in evidense, In any ease the learned Munsif 
brushed this plea aside, with the remark that 
the suit of 1860 was dismissed as against the 
sontesting defendants upon a finding that 
they did not prove their title as reversioners 
to the estate of Musammai Pargashi’s husband. 
This, asa matter of faet, is only partly true. 
The judgment shows that there was a finding 
to the above effect, but the Court also went into 
the question whether Musammat Pargashi 
had reseived any consideration for the mort- 
gage in question and whether the eonsidera- 
tion reseived by her amounted to legal. 
necessity sush as to justify an alienation by 
a Hindu widow. However, the finding of 
the frat Court on ths issue of limitation was, 
as already noted, against the plaintiffs, When- 
the latter went up to the Court of firat 
appeal, they did so with a memorandum of 
appeal drawn upin the broadest possible 
terms. They simply pleaded that the Trial 
Court's finding on the issue of limitation was 
wrong, but did not bind themselves to any 
speoifis pleading as to the partisular written 
admission relied upon by them as saving 
limitation. The judgment of the lower 
Appellate Court shows that in that Court the 
attempt to set up the written statement, 
. presumably filed by some of the defendants 
in the suit of 1860 61, as an aeknowledgment 
falling within the terms of seation 19 of the 
Indian Limitation Ast, was abandoned and a 
different dosument altogether was set up. 
This was another dosnment whieh had been 
put in by the defendants for a wholly different 
purpose. It is eorrestly deseribed in the 
judgment under appeal as a rubkar, or 
memorandum of a proeeeding in a Civil 
Court, dated the 21st of Maroh 1863, The 
defendants pub in this . paper, along with 
other evidenos, in. support of a sontention 
that the mortgage now sought to be redeemed, 
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whish was a mortgage by eonditional sale, 
had been foreslosed by them in the year 
1868. The learned Munsif contented himself 
with holding that this memorandum of the 
21st of Marah 1863 was wholly insuffieient to 
prove that the mortgagees, or any of them, 
had in that year made a written .admission 
over their own signatures, or over the 
signature of an agent duly authorised in 
thie behalf, of sush a nature as to satisfy 
the requirements of seotion 19 of Ast IX 
of 1908. In reversing this finding the 
learned Subordinate Judge has made a 
number of assumptions whieh are obviously 
ineorreat, and are the less exeusable beeause 
the Trial Court seems to have rightly 
appreciated the meaning and effest of the 
memorandum of the 21st of Mareh 18063. 
The lower Appellate Court has presumed 
from the existenee of this memorandum that 
eertain mortgagees must have bronghít a suit 
for foreclosure, Sueh a snit, he goes on to 
hold, must have been initiated by means of a 
plaint signed and verified in assordanes with 
law, This plaint must have eontained oertain 
admissions regarding the mortgage sought 
to be foreslosed, and, therefore, the Oourt 
below bas drawn a presumption in favour of 
the plaintiffs that an acknowledgment in 
writing, sufficient to satisfy the requirements 
of seetion 19 of Ast 1X of 1903, must have 
been made by the predesessors-in title of 
defendants Nos, 1—4. Now the proseedings 
evidenced by the Court’s memorandum of 
the 21st of Mareh 1563 were beyond question 
proeeedings taken under Regulation XVII of 
1806, slause (8). They were anterior in date 
to the passing of the Transfer of Property 
Aet (JV of 1882) and the law with 
respest to  foreslosure of mortgages by 
sorditional sale was then sontained in this 
Regulation. The law required a written 
petition to be presented by the mortgagess, 
or by one of the authorised Vakils of the 
Court, to the Judge of the prinsipal Court 
of oivil jurisdietion in the distriet. The 
Regulation is quite silent as to the signature 
of any person being required on the petition 
in question. On the petition being presented, 
eertain proceedings were required to be taken 
by the District Court, on the termination of 
whieh the sale beeame absolute and the 
right of redemption was extinguished. Ong 
of the issues in the present suit was whether | 
this had in faot occurred in the year 1863; 
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bnt before that issue ean be brought to trial, 
and the burden of proof thrown upon the 
defendants of rroving foreelosure, the plaint- 
iffs must satisfy the Court that they bad 
brought ‘their suit within the presoribed 
period of limitation. The Court's rubkar of 
the 21st of. Marsh 1853 raises no presumr- 
tion as to the existense. of a plaint and the 
remarks in the judgment under appeal 
regarding inferenees of fast or of law, whieh 
might be drawn if the existense of a plaint 
were established, are altogether baside the 
point. It seems impossible to hold that this 
document of the 21st of Mareh 1868 iu itself 
proves, or justifies the inferenaee, that there 
, must at one time have been in existensa an 


admission in writing, signed by the3s mort- | 


gagees or by a duly anthorised agent on 
their behalf, of saah a nature as to satisfy 
the requirements of seation 19 of the. Indian 
Limitation Act. No presumption favourable 
to the plaintiffs is really warranted, either as 
to the signature on the petition whieh muat 
have preseded the drawing up of this 
proseeding of the 2lat of Marsh 1863, or as 
to the eontents of the petition itself. The 
learned Munsif seems quite eorrest when he 
remarks, that the petition itself may have son- 
sisted of a denial of the mortgage and may (?) 
not have eohtained any admission of liability 
to be redeemed on the part of the persons 
who presented the same. The order under 
appeal aannot, therefore, be upheld on the 
grounds on whieh it proaseds, We have, 
however, been asked on behalf of the plaintiffs- 
respondents to re-sonsider the sase originally 
get up- by them, namely that based upon an 
admission allegei to have been made by the 
mortgagees in their written statement in the 
suit of 1860.61, It seems impossible to do 
that at this stage, for the reasons already 
indicated. We must, therefore, allow this 
appeal, set. aside tbe order of the lower 
Appellate.Court and restore the dearee of the 
Conrt. of first instanoe, with eosts through. 
out. 
Appeal allowed. 
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PATNA HIGH COURT. 
Privy Oousóit Appeacs Nos, 50 AND 49 
or 1920. 


l Marah, 3, 1921. 
Present:—Sir Dawson Miller, Kr., Ohief 
Justise, and Mr. Justios Adami. 
Maules IMAMUDDIN KHAN— 
ÁPPLICANT 
L67 8148 
KiSHUNDEO NARAIN MAHATHA 
—~Opposits PARTY, 

Qivil Procedure Code (Act V of 1908), s. 110— 
Appeal io Privy Counctl—Value of subject-matter — 
Future mesne profits, whether should be included in 
computation. 

Where a suit involves a claim for mesne profits, 
the mesne profits which might be awarded by the 
Court, whether they had actually accrued at the date 
when the suit was instituted or whether they were 
future mesne profits, should be taken into considera- 
tion in assessing the value of the subject-matter of 
the suit in the QOourt of first instance for the 
purposes of section 110 of the Civil Procedure Code, 
1905. [p. 498, col. 1.] 

Applisatíon to appeal to His Majesty in 
Couneil. 

Messrs. Khurshed Husnain, P. N. Sinha, M. 
Frasad, Nitat Oh, Ghosh and Ek. T. S. Sahat, 
for the Applisant. 

Messrs. Susil Madhab Mullict, S. N, Bose, 
and N. N. Sen, for the Opposite Party. 

JUDGMENT. 


Mines, O. J,—In this oase the plaintiff 
has applied fora sertifisate under section 110 
of the Civil Prosgdure Code with a view to 
appealing to His Majesty in Council from a 
deeras of this Court, which reversed the judg- 
ment of the Subordinate Judge in a suit 
brought by the plaintiff alaiming possession 
of sertain property and mesne profits. The 
judgment being one of reversal, the only 
question for determination is whether the 
value of ths snbjast-matter of the suit is 
Rs, 10,003 or upwards. In the lower Oourt 


+ 


‘the plaintiff sussesded and; he was awarded 


possession of the property, whioh in the plaint 
was valued at Rs. 4,500, He farther-elaimed 
mesne profits up tothe date of the suit, whioh 
was the 16th January 1915, estimated at. 
Rs. 7,102 as well as future mesne profits, 
and under the rules, if the Court should: 
deside in his favour, it would be entitled, in 
addition to passing a-deeree for the resovery 
of ihe property and for. the mesne profits 
which had assrued during the period prior 
to the institution of the suit, to direet:an 
inquiry as .to. the. mesne profits from the. 
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: institution of the suit either until the delive- 


ry of possession to the deeree-holder or the 
relinquishment of possession by the judgment- 
debtor or the expiration of three years from 
the date of the desree, whishever event falls 
first, It is quite elear, therefore, tbat so far 
as the claim in this suit is soneerned, the 
amount or value elaimed by the plaintiff was 
over Rs. 10,000. Itis sontended, however, 
by the respondents that the mesne profita 
having been asserfained and assessed at 
Rs. 5,290 by the lower Court, that sum added 
to the value of the property over whieh 
possession is slaimed falls short of the 
appeslable amount, namely, Rs. 10,006, In 
order to ascertain how far this argument is 
justified, it is nesessary to see exactly what 
has taken plaee in the eourse of the ease, but 
before doing so I think that it is desirable 
that I should dispose of a sontention whieh 
was pub forward on behalf of the respondents 
regarding the prastics whieh has been 
followed in sueh sases in this Court, Follow: 
ing the decision of the Calentta High Court 
in the ease of Basanta Kumar Roy v. Secretary 
of State (1), this Court has laid down s 
general rule that, in assertaining the amount 
or value of the subject-matter of a suit in the 
Oourt of first instanes for the purposes of 
seotion 110 of the Civil Prosedure Oode, 
where the suit involves a slaim for mesne 
profits, the mesne profits whieh might 


. be awarded by the Conrt, whether they had 


n 


actually aeerued at the date when the suit 
was instituted or whether they were future 
mesne profits, should be taken into eonsidera- 
tion in assessing the value, of the subjeat- 
matter of the suit. This interpretation of 
the seetion was that given to it by the High 
Court at Caleutta in the ease just mentioned, 
where if is laid down that ina suit for 
resovery of possession of  immoveable 
property with mesne profits, the subjeot. 
matter to be valusd would inelude mesne 
profits olaimsble from the institution of the 
suit to the date of the delivery of possession 
or until the expiration of three years from 
the date of the deeree with interest, It is true 
that other High Oourta have adopted a differ- 


. ent view and have applied the desision in 


, ihe ease of Mot Chand v. Ganga Prasad 


. Singh (2) to oases where the question is 


(2) 24 A. 174; 6 C. W. N. 862; 29 I, A. 40; 4 Bom. 
L. B. 159; 8. Gar, P, C, J, 247 (P, C.). 
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whether or not future mesne profits ought to 
be added, In the ease just mentioned their 
Lordships of the Privy Conusil had laid 
down a ruling that interest sould not be 
added to the desretal amount soas to bring 
it up to the statutory value. The High 
Court at Caloutta, however, had not applied 
that prineiple to mesne profits and the reason 
given by Sir Lawrenss Jenkins in the 
ease of Basanta Kumar Hoy vw. Secretary 
of State (1) was that “what we have 
to aasertain is the amount or value of 
the subjeot- matter of the anit in the Court 
of first instanoe, and seeing that under the 
Qode of Civil Prosedure, 1882, the Court 
sould provide in the desree for the payment 
of mesne profits in respect of the property 
from the institution of the suit until the 
delivery of possession or until the expiration 


‘of three years from the date of the deeree with 


interest, sueh mesne profits and interest ean, 
I think, be legitimately regarded as part of 
the subjeet matter of the suit.” 

It is trne that in an earlier ease desided in 
this Court, in which it was not nesessary to 
give a desision upon this point, I had doubted 
whether the interpretation given to the sestion 
by the High Court at Caleutta should be 
preferred to that given in a resent desision of 
the Madras High Court. . That was in the 
oaro of Kesho] Prasad Singh v. Shiva. Saran 
Lal (3), but in the later ease of Mahabir 
Prasad Singh v. Anup Narain Singh (4) 
the Oourt distinetly laid down that the ruling 
of the High Court at Osleutta should be 
followed in sush eases. Until, therefore, 
that desision is overruled or dissented from 
by & higher Tribunal, I see no reason to 
depart from the rule laid down in 
that ease, That being so, it besomes 
necessary to ascertain from what actually 
took plase in the present sase whether or not 
the subjest-matter of the suit san in the 
partieular sireumstances be regarded as hav. 
ing been above Rs, 10,000. The respondents 
sontend that in any event if sannot, besause, 
although there was an appeal by the present 
respondents fromthe desision of the lower 
Oourt, nevertheless there had been an asser- 
tainment of masne profits notwithstanding 


(3) 44 Ind. Cas. $76; 3 P.L. J. SI; 4 P. L. W. 


240. 
(4) 48 Ind. Cas. 137; 8 P. L. J, 377; (1918) Pat, 
246: 3 P. L. W. 327. 
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the appeal to this Court and the mesne profits 
were in those prossedings aseertained and 
determined at the sum of Rs. 5,290 whieh, 
added to the value of the propsarty, was not 
suffisient to bring the sum up fo the appeal- 
able amount, The mesue profits so assartained, 
however, were not, it is sontended by the 
appellant, the whole of the mesne profits 
whieh he was entitled to under the deares, 
and that in fast up to the presant momgnt 
there haa been no aseertainment of the 
mesne profits whish he will ultimately ba 
entitled to, if he should be sucsessfal in this 
appeal, Asosordingto the desrse and judg- 
ment of the lower Court possassion having 
bsen deereed in favour of the plaintiff, the 
further issne as to mesne profits was dealt with 
quite shortly. The learned Additional 
Sabordinate Judge simply said this: 

" Plaintiff is entitled to mssna profits from 
the defendant firat party. As prayed by 
plaintiff, the determination of the acsount of 
mesne profits may bs reserved for the 
present,” 

Aa I interpret these words which were sub- 
sequently inaorporated in the deeree,they mean 
this, thatthe plaintiff, having slaimed not only 
possession but mesne profits, was entitled to 
mesne profits up to the time either when he 
got possession by the' aet of the Court or by 
the surrender of possession by the defendants 
or up to the expiration of 3 years, but the 
actual aseertainment of the annual value of 
the mesne profită was still to be determined. 
The reason why I arrive at that sonslusion is 
besanse future mesne profits, after the astual 
date when the suit began, were elaimed by the 
plaintiff in hie plaint, as indeed is'usual in sush 
eases. He had, however, not paid the Court- 
feg to sover mesne profits as estimated by 
him beyond the date when the suit was 
instituted, He, however, offered to pay such 
OCourt-fee as should be nesessary. upon the 
asgertainment of the future mesne profits. 
That desision of the Additional Subordinate 
Judge was given on the 16th February 1917, 
and subsequently on the 14th July the 
plaintiff presented a petition fo the same 
Court asking for the aseertainment of mesne 
profits, In that petition he contended that 
he was entitled to mesne profits at that 
date from the year 1319 to the year 1324 F., 
that would be up to the date of the 
petition, He then stated that the Oourt- 
fee had been paid upon the approximate 
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mesne profits for the years 1319 to 1322 
F., that is, up to the institution of the 
suit, the plaint having basan filed on the 
16th January 1915. In the same petition 
he points out that he had promised to pay 
the Oourt-fee for the years subsequent to 
1322 F., and he stated that: the mesna 
profits for the subsequent years up to the 
date of delivery of possession would be elaim: 
ed hereafter. 

When the petition for ascertainment of 
mesne profits was heard, the defendants did 
not sontend that the plaintiff was not entitled 
to mesne profits up to the date when he 
resovered possession or up to 3 yeara from 


‘the date of the suit, but they objected that it 


was premature and unnesessary to have an 
enquiry for the assartainment of  mesne 
profits at that time, besause, even if it ware 
desided that mesne profits were dua, there 
would hereafter, when the desision of the 
High Oourt wasknowa, if it ware still in 
favour of tho plaintiff, hava to be a farther 
aseertainment of messe profits for the 
subsequent years, at all events np to the 
expiration of three years. This sontention, 
however, was not aessded to by the learned 
Judge, who dirested an enquiry to be made 
by a Commissioner and report. That en- 
quiry was made and the aetual annual value . 
of the land was aseertained at Rs, 1,420, 
and this sum was awarded for the three 
years prior to the sommencement -of the 
suit together’ with interest, these sums to- 
gether amnunting, as I have said, to the sum 
of Rs, 5,290. "The reason why mesne profita 
were only awarded up to the date of the 
sommensement of the suit appears to have 
been that up to that time the Gourt-fee 
had been paid upon an estimated valuation 
of the profits up to that date and pending 
the desision of the High Court it was not 
thougbt nesessary at that time, nor indeed 
sonvenient, to apply for anything else. The 
respondents contend that that assertainment 
of mesne profits put an end to the matter 
and determined the whole of the plaintiff'a 
rights in the suit and that whatever may 
be the ultimate end of this suit, he will ba 
unable to rasover anything more than 
Rs. 5,290 in respest of mesne profits. Haya 
ing regard to the eourse whish the aasa 
has taken, I am unable to aesept that. view, 
It seems to me that the aseertainment of 
mesne profita was merely an aseertainmenf 
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of the profits whieh the plaintiff was entitled 
to up to a oertain date and as the coase 
was pending in appeal, he did not think 
fit at that time to pay the nesessary Conurt- 
fee in order to obtain the mesne profits 
for the full three years or up to the time 
when he got possession, neither of whieh 
events at that time had happened, If, 
however, the mesne profits for the three 
years are added to the value of the prop- 
erty, it is elear that the value of the 
subjest-matter of the suit arrived at upon 
the .prinsiple adopted by the Oaleutta High 
Oourt, and followed in this Court, will be 
more than Hs. 10,000. There is no question 
that the subject- matter in dispute on appeal 
to His Majesty in Counsil is also above 
Rs. 10,000, and in these oireumstanoes it seems 
to me that we ought to issus a oertifioata that 
this ease somplies with the provisions of 
section 110 of the Civil Prosedure Code. 

Owing to the course whioh this oase has 
taken, it beoame nesessary to enter a sepa- 
rate appeal from the desision of this Court 
relating to the deeree for mesne profits 
granted by the lower Oourt. The two 
oases, Appeals Nos, 49 and 50, although deoid. 
ed by different judgments and at different 
times, are really different parts of the same 
astion and in these eireumstanses, as we 
have given leave to appeal in the main 
suit whish really involves the determination 
of the questions desided in the subsidiary 
suit, I think that itis nesessary in the 
ends of justice that we should grant leave 
to appeal in Appeal No. 49 in the partioular 
sirsumstanees whieh have arisen, because 
16 is merely a formal matter. The rights 
of the parties will in faet be the subject 
of the deeision in the other appeal. I think, 
therefore, although the value of the subject- 
matter in dispute is not Rs. 10,000, Appeal 
No, 49 ia a fit one under seetion 109 of the 
Civil Prosedure Code, 

ÁDAMI, J, —1 agree, 


Leave granted. 
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ALLAHABAD HIGH COURT. 
Sxzcoxp Orvin APPKAL No. 1460 or 1918, 
Maroh 16, 1921. 

Present;— Mr, Justices Tudball and 
Mr. Justiee Rafique. 

Haji BASHIR AHMAD KHAN— 
DEFENDANT— APPELLANT 
versus 
NAZIR AHMAD KHAN AXD ANOTHER 

000 —PrLAINTIFFS— RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 55 (4) 
(b)—Sale—Consideration paid in part—Agree. 
ment to pay balance by instalments--Vendor’s charge 
on property, whether abandoned—Suit to enforce charge 
— Limitation. 

Where after the execution of a sale-deed, a simple 
agreement is taken by the vendor from the vendee 
under which the latter agrees to pay the balance 
of the purchase-money by instalments, the mere 
acceptance of the agreement by the vendor is by 
itself no indication of the abandonment by the 
vendor of his charge on the property granted by 
section 55 (4) (b) of the Transfer of Property Aot, 
and a suit to enforce such charge brought within 
twelve years from the date of the sale is maintain. 
able. [p. 496, col. 1.] 


Sesond appeal from a desree of tha 
Distriot Judge, Ghazipur, ‘dated the 12th 
of June 1918. 

Mr. M, Ishag Khan, for the Appellant. 

Dr. S. M. Sulaiman, for the Respond. 
enis. 


JUDGMENT.—The only point pressed in 
the Court below was the question of law 
whish has been also raised before us. On 
the 10th of February 1905 the plaintiffs. 
respondents’ predesessor-in-title sold sertain 
Zemindari to the defendant-appellant for the 
sum of Rs. 799. Rs. 300 were paid in eash 
and in respest to Hs. 499 the sale-deed set 
out that it would in sertain siraumatances 
be not paid by the vendee to the vendor. 
Three days afterwards, z.¢., on the l3th of 
February 1905, the vendee exeeuted a simple 
agreement under which he agreed to pay 


“Rs. 499, the balanss of the purshasa-money, in 


monthly instalments of Rs. 50 each, and 
further agreed that if two instalmenta 
in suesession remained unpaid, the vendor 
should be entitled to reeover the whole at 
onse. 

The present suit was brought on the 10th 
of February 1917 to recover the unpaid 
balanso of the purehase-money by sale 
of the property sold, in other words, to 
enforea the sharge whieh is given to a vendor 
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under sestion 55 (4) (b) of the Transfer of 
Property Aot. l 

“The plea tazen in defense with whioh wea 
are eonoerned is thatthe suit was barred by 
limitation, basause no suit had been brought 
within six years of the bond of the 13th of 
Febtnary 1905, whieh bond, we may note, was 
duly registered. 


The Court below held that the exeention 
of the bond was in no way ineonsistent 
with the-provisions of gestion 55 and as the 
, period of limitation for a sait to eufores the 
.eharge given by that sestion was twelve 


years, and the suit had been brought , 


withiu twelve yeara of the exeention of: the 
'sale-deed, there was no bar of limitation 
against it. 


. In the memorandum of appeal to this 
."Oourt the same point is raised, There is 
: also a plea that there was no aovenant to pay 
interest and that the plaintiffs were not 
` entitled to any inferest on the amount 
'elaimed. So far as the first point is soneern- 
ed, we have examined the sale.deed and 
. the bond. Sestion 55 of the Transfer of 
Property Ast distinetly says that in the 
abseneeof a eontrast to the contrary, wherelthe 
ownership of s property has passed to the 
buyer before payment of the whole of the 
purehase.money, the seller is entitled to a 
sharge on the property in the hands of the 
‘buyer for the amount or any part of the 
‘purshase-money remaining unpaid and for 
. "interest on sush amount. There is nothing 
in the wording of the two dosuments to 
show that there was any eontract between the 
parties under which it-was elearly understood 
or even implied that the .sharge granted by 
gestion 55 of the Transfer of Property Act 
was abandoned. ; 


]t is argued before us that the taking of | 


the bond itself was an indication that it was 
‘taken by the vendor in lieu of her right 
under sestion 55 of the Transfer of Property 
Ast. With this it is impossible to agree. 
As a matter of faot the ease is parallel in 
- -every respest with that of Webb v. Macpherson 
' (1). That ease-was desided by their Lordships 


L. H.,838; 18 M. L, J, 889; 8 Sar. P, C J. 55« 
(P. 0). ! 
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of the Privy Oouneil and in it they showed 
clearly the differenee between the English law 
as to a vendor’s lien and the charge granted by 
section 55 of the Transfer of Property Aot. 
In that ease as in the present ease ‘after the 
execution of the sale-deed a simple agreement 
was taken by the vendor from the vendee, 
under whieh the latter agreed to pay the 


' balanee of the purshase-money by instalments. 


Our attention was called to a desision of 
the Madras High Oonrt in Sesond Appeal 
No. 929 of 1916 decided on the 22nd of 
November 1917 in Kristnaswami Iyengar v. 
Subramania  Ganapathigal, (2). That sase 
does not help the appellants, for the faeta 
are not similar to those of the sase befora 
us, nor to those of Webb v. Macpherson (1). 
We are satisfied in the present ease that the 
vendor had no intention whatsoever of 
relinquishing her eharge under sestion 55 
of fhe Transfer of Property Aet. As to 
interest, the plea has equally no foree in 
view of the language of sestion 55 (4) (b) 
of the Transfer of Property Act. There ig, 
therefore, no foree in the appeal and we 
dismiss it with eosts, inoluding fees on the 
higher seale, 
Appeal dismissed. 


(2) 44 Ind. O25.:523; 28 M. L. T. 86; 7 L. W. 210; 


(1918) M, W, N. 281;.35 M, L, J, 804. 
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" CALOUTTA HIGH COURT. 
ÁPPEAL FROM ÁPPELLATE pecaue No, 276 
or 1920. 

February 21, 1921. 
Present :—Mr, Justioe Buekland and 
Mr. Justice Cuming. 
MOHENDRA OHANDRA DUTTA ROY 
; —PLAINTIFF — A PPRLLANT 


versus 
Sheikh MUZAFAR alias KAT[AR BAP 


AND OTHERS— DEFENDANTS— RESPONDENTS. 
Appeal—Points involving issues of fact, whether can 


be raised for first time in appeal —Pleadings—8Swpecific 
case, 


Points involving issues of fact nob specifically 
raised in the Court of first instance ought nob, in 
the absence of anything to show that the materials on 
the record are complete, or that the opposite party 
had notice in the first Court of the nature of the 
case he had to meet on the fabis, to be allowed to 
be argued for the first time in appeal. ( p. 497, col. 2; 
:p. 488, col. 1.] i 


Appeal against a deeree of the Offiaiating 
Subordinate Judge, Third Court, Mymensingh, 
dated the 30th of Oetober 1919, reversing 
that of the Munsif, Sesond Additional Court at 
Iawargunj, dated the 7th of February 1919. 

FAOTS appear from the judgment. 

Babu Brojolal Chakerbutty (with him Babu 
Birendra Kumar Dey), for the Appellants.— 
The plaintiff is the appellant. The appeal 
arises out of a suit for ejestment. The facts 
briefly are. these, Formerly the defendants 
Nos. 6-7 and the predesessors of the other 
defendants were holding ‘under the plaintiff. 
In 1905 he obtained a desree for rent. 
His allegation is that it was obtained against 
all the defendants. The property was pur- 
ahased by the plaintiff in 1908 in exeaution. 
As the defendants did not vaeate the land, the 
present suit was brought in 1916, The defense 
was that the desree and the sale were frandu- 
lent and henee not binding, The First Court 
held in plaintiff’s favour and desrgsd, On 
appeal the Judge has dismissed the suit on 
two grounds—(1) that defendant No, 6 was 
not a party to the rent suit and (2) that the 
property in dispute was sold in exeeution 
of the rent deores. These points were not 
raised in the first Court and I submit 
a new sase  eannob be set up in 
appeal, No evidenee was taken on the 
point. The finding is tbat the desree was 
contested. In the grounds of appeal in the Court 
below the defendant No. 6 stated that his 
name was not Katiar Bap but Muzafar, Wa 
say that i6 was an alas to his name in the 
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plaint. As regards the sesond point they say 

that there is no evidense of our purehasing the 

land at austion. They do not say that we did. 
not purshase it. I submit the Judge was not 

sompetent-to go into these questions not 

raised either in the pleadings or in the issues, 

under Order VHI, rule 5, Oivil Prosedare 

Oode. 

Babu-Chunder Kanta Ghose (with him Babu 
Nilkant Ghose), for the Respondents.—The 
defendant No.:6 questioned plaintiff's title in 
all its aspeots, Plaintiff has failed to prove 
his title. These two points were generally 
raised in the pleading. These objestions now 
taken were taken before the learned Judge. 

Babu -Bro‘clal Ohakerbuity replied in brief, 

JUDGMENT,—In the year 1905, the plaint. 
iff—the appellant in this appeal—obtained a 
deeree for arrears of rent against the 
predesessor of the defendants Nos. 1 
to Sand defendants Nos. 6 and 7. In 1908 
he exesuted his dearee and purehased the 
property at the sale. In the year 1961 
he filed the suit whish has given rise to this 
sesond -appeal to resover possession, The 
defendant No. 6 alone appeared and, in his 
written statement, he put the plaintiff by 
general averment to proof of his title and, 
in partisular, objeeted that the previous deeree 
aud sale’ were fraudulent and not binding 
upon him. The suit was desreed by the 
first Court, The learned Munsif held that 
there was nothing in the objestion on the 
ground of fraud. The lower Appellate Court 
has allowed the appeal and dismissed the suit 
on two points. The first point taken in the 
Court of Appeal below was that the defendant 
No. 6 was not a party tothe rent suit. It was 
also argued on his behalf that the property 
in question was not sold in exesution of the 
desree whieh the plaintif had obtained. 
Now, these points were never taken in the 
first Court. There are general words in the 
written statement. The defendant No, 6 
says that he denies that the plaintiff insti- 
tuted the suit against them, that is to say, 
the other defendants and himaelf; but there 
is nothing spesially challenging his identity 
with the identity of any one of the parties in 
the previous procesding or ehallenging the 
identity of the property now in suit with 
the property which was sold in exeeution. 
These are points involving issues of fast, on 


‘whieh it is important that the ease should bg 


made spesifis. Whether the general word, 
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in the written statement are sufficient to 
maintain the objestion to the plaintiff's suit 
or not, no issues of fact spesifieally involving 
these points were raised. It ie quite elear 
that these questions were not dealt with by 
the first Oourt and that they were raised for 
the first time on appeal. ‘The findings of the 
Subordinate Judge may be sorrest upon those 
points: on the materiala whieh were before 
him : but there is nothing to show that those 
materials were eomplete or that the ‘plaintiff 
had noties in the first Court that this was 
the nature of the ease that he had to meet on 
the fasts. In our opinion, the Subordinate 
Judge ought not to have allowed these points 
to be argued: "The appeal, therefore, should 
be allowed, the judgment and the deeree of the 
Subordinate Judge set aside and the judgment 
and the desree of the Munsif. restored with 
sosta in this Courtand in the Court of Appeal 


below, 
Appeal allowed, 
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ALLAHABAD HIGH COURT. 
í First OIvIL APPEAL No. 307 or 1918. 
l Marsh 11, 1921. . ` 
‘ ı Prasent:—Mr, Justiee Tudball 
:" “and Mr. Justice Rafique, 
. RAMU GHATIA AND OTHARS— DEFENDANTS 
s B —APPELLANTS 
VETEUS 
Rani HEMANTA KUNWARI DEBI— 
' PLMNTIFE— RESPONDENT, 


ı Adverse possession——User—Ghat dedicated to public 
—Proprietary rights of owner, whether destroyed. 


1 oe 


' Plaintiff'owned a bathing ghat on -the banks of 
the viver Ganges, which was dedicated to the 
public use for the purpose of pious Hindus bathing 
in the sacred river. Certain persons, known as 
ghatias, with the leave ‘and license of ‘the plaintiff, 
‘ant at the ghat and assisted’ the- bathers, and in 
order to ply their profession, which was more or 
less beggary, they erected wooden platforms on 
‘the steps of the ghat on whick they sat. In a snit 
‘py the plaintiff to declare her right and title to the 
ghat, and that the ghatias had the right to use 
‘the ghat for.the purpose merely of bathing in the 
river, and: for an injunction restraining them from 
-using the ghat in any other way, and finally asking 
"for their ejection, the defendants pleaded, inter alia, 
‘adverse and proprietary possession- of the 'Speoifio 
-areas ocoupied by them, and the that ghat having 
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been dedicated to the public, the plaintiff's title 
thereto was destroyed and she had no cause of action: 

Held, that the fact that the ghatias, from the 
nature of their profession, were allowed to use the 
ghat as they had done, was not sufficient to oon- 
stitute adverse possession against the plaintiff, and 
that such user gave them no title whatever and that 
the fact that the ghat was dedicated to the use of 
the public for the purpose of bathing did not 
destroy the  pleintifs rights as proprietor, and, 
therefore, she had & cause of action. [p. 500, col. 1.] 


First Appeal from a deeree of the Addi- 
tional Subordinate Judge of Benares, dated 
the 8th of April 1918. 

' Mr, B. E, O'Conor, for the Appellant. 

Mr. R. K. Mukerjt and Dr. 8. N. Sen, for 
the Respondent, 

‘JUDGMENT.—This appeal and First 
Appeal No, 272 of 1918 arise outof one and 
the same suit. The two appellants. were the 
defendants to the suit. They have filed sepa- 
rate appeals. The fasta of the sase-are as 
follows: —The plaintiff, Rani Hemanta Kun- 
wari Debi, elaims that she is the owner of & 
sertain piese of land on the- banks of the 
river Ganges at Banares, On this bit of 
land there is built a masonry bathing Ghat 
extending into the river. She admits that 
‘this bathing Ghat of bers bas been dedicated 
by her to the publis use for the purpose of 
.pious Hindus bathing in the saered river, 
The two defendants are what sre known as 
Ghatias, that is, they are persons who assist 
the bathers. As putby the witness, Babu 
Somnath Bhaduri, they sit at the Ghat, They 
reeeive alms in the shape of rise, piee and 
vegetables from obharitable persons who 
‘bathe, They also look after the slothes of 
persons who enírust such artieles to them. 
They also chant mantraa to those who ask for 


‘them, and they affix #tlaks to the foreheads of 


children. These persons, in order to enable 
them to ply their profession, whieh is more 
or lessethat of beggary, place éakhts, č, en 
wooden’ platforms upon the steps of the 
Ghat, and inorder to seeure a horizontal 
surface they heap upearth so as to make a 
Sort of flat chabutra and place their takhis 
upon it. This no donbt isa sort of thing 
that has been going on for many genera. 
tions. 

The plaintiff's case is that these Ghatias 
who frequenther Ghat, ply their profession 
upon her property with her leave and lisense: 
That they are a eonsiderable nuisanse-to the 
publio; restricting the way down the steps ta 
the river, and keeping the bathing Ghat 
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itself in a state of uneleanliness, She ealled 
upon the two defendants to make certain 
_&rrangements for the benefit of the publie 

and in the alternative to give up using her 
Ghat. The defendants thereupon set upa 
title in themselyes; henee she brought the 
present suit valued at Rs. 11,000, asking the 
Court to deslare her right and title to the 
Ghat, and that the defendants had no right 
whatsoever to sit or squat on any spot or 
Space thereon or to use the Ghat exeept as 
members of the publie for the purpose of 
bathing in the river only. She asked for a 
permanent injunetion restraining them from 
making any use of the Ghat exeept for the 
purpose of bathing and further asked that 
the defendants might be ejested from eertain 
speeified areas of the Ghat marked red on the 
map whioh she has supplied, and for the 
removal of all the obstructions whieh they 
placed thereon. 

A large map has been filed with the plaint, 
It is an admitted faet that as the river rises 
and falls from time to time, these Ghatias 
move their fakhis up and down the Ghat from 
a lower to a higher level and vice versa. It 
is alear, therefore, that they do not sit on one 
and the same spot of land the whole year 
round. The two defendants put in a joint 
defenee. They first of all pleaded that the 
plaintiff had no.title whatsoever and was not 
the owner of the Ghat; that it was a 
publio Ghat and belonged to the publie 
only, They next pleaded adverse and pro- 
prietary possession of the spesifie areas on 
the Ghat whieh they from time to time 
oosupied. 

They next pleaded that they had a right 
to sit and administer to the publie at this 
Ghat, as they had been doing in the past, 
without the leave or lisense of the plaintiff. 
They also pleaded that the plaintiff by dedi- 
oating the Ghat to publie vse had destroyed 
her own title and had, therefore, no eause 
of aetion as against the defendants, 

The Court below held that the plaintiff had 
established her title to the land, that the 
defendants had failed to prove any adverse 
or proprietary possession, that they had 
further failed to prove any right of user of the 
Ghat, that they had no title whatsoever, and 
that the dedisation to the publie use for the 
purposes of bathing by the plaintiff or her 
predesessors had not destroyed the plaintiff'a 
title to the property. 
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The main appeal is, the present one, No. 
307 of 1918. The sonnested appeal is 
eonserned only with the question of 
corts. 

On behalf of the appellant, Ramu Ghatia, 
Mr, O'Oonor has not pressed the plea that 
the plaintiff has failed to establish her title. 
There is ample evidenee on the reeord to 
Show that this Ghat does belong to the 
plaintiff and has been in her and in her 
predesessors! possession for many years. 
With regard to the plea of adverse possession, 
it seems olearto us, from the very nature of 
the profession followed by the appellant, 
that his frequenting of this (hat and being 
allowed lo use itas he has done without 
any interference on behalf of the plaintiff 
exsept on eertain oeeasions, nowhere sonsti- 
tutes adverse possession on his part as against 
the plaintiff. There are dosuments on the 
resord to be found at page 7 of the respond- 
ent's second book, whish show that in the 
years 1829, 1839 and 1840 the, plaintiif's pre- 
desessors-in-title had to take astion against the 
Ghatias who frequented this Ghat in exastly 
the same manner in whish she has now taken 
action against the present appellant. They 
then somplained to the authorities of the way 
these persons interfered with the publie and 
how they kept the Ghat unelean and unfit for 
use, and on their somplaint to the authorities 
the chabuiras were removed and the nuisanee 
abated and the Ghatias were bound: over more 
or less to be of good behaviour, It is amply 
proved from dosumentary evidence as well as 
from the evidenee of the Exeeutive Offieer of 
the Benares Munisipality that this Ghat, 
having got into a dangerous sondition, had 
to be repaired and that when the plaintiff 
was prepared to sarry out the alterations and 
improvements, the Ghatias were more or less 
obstruetive and finally resort was had to the 
authorities and they were removed from the ` 
Ghat pending the carrying out of the repairs. 
Moreover, there is evidense on the record to 
show that the present appellant himself 
submitted a petition to the plaintiff, ealling 
her attention to the fast that the Ghat was 
in a dilapidated  sondition, that it was 
in need of repairs and that, therefore, 
he and his sompanion Ghatias approaeh- 
ed her with this petition and prayed her 
to get the Ghat repaired. Aseording to 
the evidenee of the witness Somnath, the 
Rani wished to take some agreement in 
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writing from these Ghatias so aa to give her 
greater sontrol over them and their frequent: 
ing of the bathing Ghat. He shows that 


these Ghatias approashed her and finally | 


agreed to do anything that she pleased. 
From allthis evidenae it is olear that the 
Ghatias have never at any time set up an 
adverse title in themselves or olaimed 
proprietary possession of the Ghat or any 
portion of it, The mere fast tbat they have 
been allowed by the plaintiff and her 
predesessors to administer to the wants of the 
publis on ber Ghat and to use it, sannot give 
them any title whatsoever. The fact that 
they have done this over generations of time 
also gives them no proprietary title to the 
land. 

As to their slaim to have asquired a right of 
user, itisevident,fromwhat we havesaid above, 
that these Ghatias administered to the publio 
to help the latter in their bathing with the 
leave and liserse of the owners of the bathing 
Ghat. They have no doubt entered upon 
the Ghat as members of the publie and 
the plaintiff and her predesessors have 
allowed the publie to use the Ghat for 
the purpose of bathing. The Ghatias 
have followed the batherr, and it sannot be 
said that they.have in any way acquired 
any right by preseription over the land. It is 
no question of easement, besause there is 
no dominant tenement and there is no 
customary right. We fail to see that the 
defendant has in any way acquired any right 
whatsoever to use the Ghat in the manner in 
whieh he has done in the past, except with the 
leave and lieense of the plaintiff. The fast that 
the plaintiff dedicated the Ghat for publie use 


for the purposes of bathing does not of 
course destroy the plaictifi’s right’ as 
propristor. Over many generations the 


Ghat bas been allowed to be used by the 
publio, but her proprietary right has remained 
and she has from time to time kept the Ghat 
in repair, We fail to ses that there is any 
forsee whatsoever in this apraal and we, 
therefore, dismiss it with oosts, ineluding 
fees on the higher soale. 
Appeal dismissed, 
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PATNA HIGH COURT. 
AÁPPBAL F40M APPELLATE DEGARE 
No. 1145 or 1919. 

July 25, 1921. 

Present :— Mr, Justiea Ross. 
BISHESWAR CHAUDHRI—Pratnmier 
— ÁPPELLANT 

, bersus 
Shetkh ALI KARIM AND OTHERS— 


DEFEND WTtsa—— RESPONDENTS, 
Bengal Tenancy Act (VIII of 1885}, s. 86 (6)—Non- 
transferable holding mortgaged by tenant—Surrender 
—-Sale—Mortgagee’s right, whether preserved. 


Where a tenant returns a non-transferable hold. 
ing tothe landlord, the transaction is a surrender 
ET ibis with or withovt consideration. [p. 601, 
col. 1, 

When there is a surrender to the landlord by 
the tenant, the right of the tenant’e mortgagee or 
incumbrancer is preserved, [p. 501, col. 1.] 

Mahammad Nassaruddin Sarcar v. Sheikh Isab, 
27 Ind. Cas. 1003; 21 0. L, J. 185, Rum Udar Singh 
(Raghunath Singh) v. William Cow, 27 Ind. Oas, 
564; 19 O. W. N. 268, relied upon. 

Dayamoyi v. Ananda Mohan Roy Chowdhury, 27 
Ind. Cas. 61; 42 O. 172; 18 C. W, N. 971; 20 O, L, 
J. 52; Rajendra Kishore Adhikart v. Chandra Nath 
Duit, 12 O. W. N. 878, referred to, 


Appsal against a desision of the Offisiat- 
ing Distriet Judge, Patna, dated the 30th 
July 1919, reversing that of the Munsif at 
Patna, dated the 19th Mareb 1919. 


Mr. Shtveswar Dayal, for the Appellant, 


JUDGMENT.—This is an appeal by ths 
plaintiff, who sued to eject the, defendant 
No. i from a holding of whish he had taken an 
usufrustaary mortgage from defendant No. 2, 
the original tenant, on the 22nd of January 
1905. Defendant No. 2 is said to have sold 
his ratyate right to the plaintiff on the 13th 
of Oatober 1912, The landlord slaimed to 
re-enter, on the ground that holdings are not 
transferable withont his consent in that 
village. It has been found by bo:h the Oourta 
below that the holding is non-transferable, 
The Mansif deersed the sunit, but the learned 
Distrist Jadge dismissed it, holding that the 
sale by the original tenant, defendant No. 2, to 
the landlord plaintiff was nothing but a 
surrender and that defendant No, 4 sould 
sonvey nothing by surrender whish he sould 
not have conveyed to a third party by assign. 
ment, and that under the provisions of 
sestion 86, clause (6) of the Bengal Tenaney 
Ast, the insumbrance was preserved. It ia 
sontended on behalf of the plaintiff in 
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Beeond appeal that there ia all the differense 
between a sale and a surrender, and that it is 
only in ease of a surrender by the tenant 
to the landlord that  seetion 56, slause 
(6), somes into operation. It is sontended 
that as soon as the tenant sells a non- 
transferable holding, whether to the landlord 
or to a third person, the landlord is entitled 
to re-enter, as was held in tbe ease of 
Dayamoyi v. Ananda Mohan Roy Ohowdhury 
(1). The oases are olear that where there 
is a surrender by the tenant to the landlord, 
the right of the ineumbranser is preserved. 
See the desision of Mr, Justice Woodroffe in 
Mahammad Nassaruddin Sarcar v. Sheikh 
Isab (2), Ram Udar Singh (Raghunath 
Singh) «v. William Oow. (3). Refer. 
enoe was made on behalf of the 
appellant to the desision in Rajendra 
Kishore Adhikari v. Ohandra Nath Dutt (4) 
as supporting his sontention. That ease was 
referred to and distinguished in Raghunith 
Singh/scane (3) as being a ease of abandonment. 
I am unable to agree with the main sonten- 
tion of the appellant that & sale and a sur- 
render to the landlord must be distinguished. 
‘When the holding is returned to the landlord, 
it is immaterial what the transasition is 
ealled, It is in legal effeot nothing but s 
surrender, In fast, the term ‘sale’ is to my 
mind meaningless as applied to a transaction 
in whish by the transastion itself the property 
whieh is sold is destroyed, | see no reason 
why a surrender must nesessarily be without 
consideration, and that is the only differense 
between ' surrender" and “sale!” to a landlord 
that is urged—that in the one ease there is 
consideration and in the other there is 
not. But whether with or without considera. 
tion, when the tenant returns the holding to 
the landlord, the transastion is surrender and 
nothing else, The eontention of the learned 
Vakil for the appellant, therefore, in my 
opinion, fails. 

A question was raised whether this usufrus- 
tuary mortgage in itself, being for an 
indefinite fime, is not evidenas of abandon- 
ment. But this question eannot be gone into 
as it does not seem to- have been raised 
before. 


(1) 27 Ind. Cas. 61; 42 0.172; 18 C. W., N., 971; 
20: C. L. J. 62. 

(2) 27 Ind. Cas. 1003; 21 O. L. J. 185. 

(8) 27 Ind. Cas. 564; 19 C, W. N, 268. 

(4) 12 C. W, N. 878. EE: 
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Tha appeal ia dismissed. 

There is no appearanes on behalf of the 
respondents. The sross.objeetion is, there- 
fore, diamissed, 

Appeal dismissed. 





ALLAHABAD HIGH COURT. 
Seconp Oivi APPEAL, No, 192 or 1919. 
April 6, 1921. 

Frasent : — Mr, Justice Lindsay 
and Mr. Justies Stuart. 
RANCHHOR DAS—Derenpast— 

ArPELLANT © 
versus 
HAR KISHAN DAS AXD ANOTHER—- 


PLAINTIFFS — RESPONDENTS. 
Qivil Procedure Code (Act V of 1908), s. 151— 
No proper decision upon merits—Case misunderstood — 
Appeal, second —Remand—Procedure, 


Where both the Primary and the First Appellate 
Court give a decision in a case without understanding 
it or the nature of the defence set up, their decision 
is not a proper decision upon the merits, and the 
High Court in second appeal should, in order to 
get a satisfactory decision, ach under seotion 151 of 
the Civil Procedure Code, and declare all the pro- 
ceedings subsequent to the filing of the written 
statement to be nulland void, and remit the case 
for re-trial. [p. 502, col. 1.] 

Seaond appeal from a deeree of the Dis. 
triet Judge of Benares, dated the 9th January 
1919, l 

Dr. K. N. Katu, for the Appellant. 

Meesrs. R. K. Malaviyz and K. N, Malaviya, 
for the Respondents. 

JUDGMENT.—The plaintifs carry on 
business in Benares. 

A portion of their business is that of 
eommission agents in grain, They instituted 
a suit against the defendant, on the allega- 
tions that the defendant used to purehase 
grain from other firms and stored that grain 
with the plaintiffs, that at the defendant's 
request the plaintiffs paid the sellers of the 
grain the priee of the grain, that the 
plaintiffs then sold the ‘grain on behalf 
of the defendant as commission agents, 
and that on making up assounts, 
debiting the defendant with what the 
plaintiffs had paid on his behalf and their 
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sommission fees and crediting him with the 
sale proseeds, there was a balance of 
aesount due from the defendant to the 
plaintiffs, This was a perfestly elear slaim. 
The defendant's reply was an equally slear 
reply. He stated that there was not & word 
of truth in the allegations made by the 
plaintiffs, that what had really happened was 
this that the defendant employed the 
plaintifis as brokers, that from time to time 
the defendant instrusted the plaintiffs to buy 
so many bagsof grain and hold them over 
for re-sale on a sover of one rupee per bag, 
If the price went up, the plaintiffs were to sell 
at their dissretion: if -the prise went down, 
the plaintiffs were to sell as soon as there 
was & loss of one rupees on eaeh bag. The de- 
fendant’s ease was that on these transactions 
there had probably been s small profit, but that 
the plaintiffs had put up an unfounded elaim 
of loss to him and a different elaim in their 
plaint. The matter was one probably not 
easy of decision, but the points at issue were 
-olear enough. The defendants’ case was that 
the plaintiffa’ claim was absolutely false, that 
they had entered into transactions with the 
- plaintiffs, but that they were perfectly different 
transactions from - those alleged by the 
plaintiffs and that the transactions were 
‘gaming transastions whieh eovld not te 
erforeed by a Court of law. The Trial Court 
‘elearly misunderstood the matter, The 
‘learned Subordinate Judge did not desida 
upon the points raised between the parties, 
‘He desreed the suit. The learned Distriot 
Judge, in our opinion, misunderstood tke 
matter as mush as the Subordinate Judge 
had and the result is that we are left with no 
. proper desision upon the merits at all. This 
is nota ease in whish we oan derive any 
'advantage from the provisions of Order XLI 
rule 25. Rule 23 has, of eourse, no applien- 
tion at all. This is one of the matters in 
whieh, if we are to geta satisfastory desision, 
we must ast under the provisions of seetion 
151 of the Code of Civil Prosedure, Thera 
has been no proper trial at all, The proseed- 
ings exeept the pleadings must be wiped out 
sompletely. We direst that all the pro. 
seedings after: the filing of the written 
statement be considered null ‘and void and 
that the suit be sent baek to the suesessor 
of the Trial Judge for re-hearing upon the 
pleadings. The defendants shall be allowed 
to supplement ‘their written statements by 
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the addition of sush pleas as may suggest 
themselves, after they have had a reasonable 
opportunity of inspesting the plaintiffs! books, 
whish are not ineonsistent with their original 
pleas, Costs will follow the result. 


Appeal decreed. 


—— ranjang, 


CALCUTTA H!GH COURT, 
APPEAL raom APPELLATE Decree No, 2057 
or 1918. 

January 20, 1921, 

V Present: —Justica Sir N. R, Ohatterjea, KT., 
and Mr. Justice Newbould, 
KANTOORAM SHAHA ROY, AND on HIS 
DHATH His Heres AND LEGAL HEPR-SE:T TIVES, 

KRISHNA KUMAR SHAHA HOY awp 
OTHERS —PLA:NTIFFS—-À PPELLANTS 
versus 
PIRU FAKIR AND 0OTHERS—DEFENDANTS—- 


RESPONDENTS, ` 
Bengal Tenancy Act (VIII of 1885), s. 48 (a, appli- 
cability of —Under-raiyati holding — Rent, payment of, 
in kind or value thereof, whether money rent. 


Where an under.raiyati kabuliyat provides for 
payment of paddy or its value, in case of default, 
as rent, such rent is not a money rent and is 
outside the scope of section 48 (a) of the Bengal 
Tenancy Act. [p. 508, cols. 1 & 2. ] 

Appeal against a deoree of ‘the Subor- 
dinate Judge, 2rd Court, Mymensingh, dated 
the Sth of. August 1918, modifying that of 
the Offieiating Munsif, 3rd Courtat Netrakona, . 
dated the 17th of Desember 1917. 

FACTS appear from the judgment. 

Babu B»rendra Kumar De, for the Appel. 
lants.—The plaintiffs are the appellants. 
The appeal arises ovt of a suit for rent. 
The plaintiff was a razyat and the defendant, 
an under ratyat. The suit was for resovery 
of arrears of paddy rent or its prise as 
mentionéd in the kabuliyat (Exhibit D), dis 
defense was that the annual jama was 
Rs. 38. The value mentioned io the 
kabultyat was Rs. 115. The Court of first 
instanse, deareed the suit, On appeal 
the defendant sontended that as the plaint- 
if himself paid Rs. 29 as rent to hie 
landlord, he sould not under sestion 48 
of the Bengal Tenaney Aet rasover from the 
defendant under-ratyat Ra, 115, aa stated in 
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the kabuliyat. The learned Judge, aeeepting 
that sontention; held that the ease aame 
within seetion 48 (a) of the Bengal Tenansy 
Ast, My point is that sestion 48 (c) does 
not apply, inasmueh as it relates to money 
rent. The stipulation was that the tenant 
: should pay 573 maunds of paddy, in default 
the prise thereof, That I submit sannot ba 
taken as money rent, Refers to Kanaraddi 
v. Monmohint Dasya (1). 

Mr. Md, Nurul Hug (Ohaudhuri), for Mr. 
Md. Nurul Huq, for the Respondents.—The 
kabuliyat fixes the money rent at Rs. 115 in 
ease of default in payment of paddy. Refers 
to Ananda Ohandra Roy v. Makram Alè (2). I 
am not in possession of plot No. 2. The 
finding is in my favour. lam, therefore, 
entitled to abatement of rent. It has been 
found that the superior landlord has dis- 
possessed me after the kabultyat was exeeut- 


ed. Refers to Gopanund Jha v, Lalla Gobind : 


Pershad (3), Brojonath 
Heera Lall Paul (4). 


[Ogarrensra, J.—Do you sontend that the 
lessor would be bound to abate for aeta done 
by third, parties? | l 

I submit the lessor would be bound to 
abate as he would be liable for aste done by 
his superior landlord. Rafers to Nin Chand 
Shaha v, Joy Ohandra Nath (5). 

Babu Birendra Kumar De briefly replied. 


JU DGMENT.—The plaintiff appellant 
had a raiyati holding whieh he sublet to 
the defendants. The under retyatt kabuliyat 
provided for payment of 57i maunds of 
paddy, It farther provided that on defaalt of 
payment the landlord would be entitled to a 
sertain sum of money as the prise thereof. 
The plaintiff brought this suit for rent 
upon the basis of those terms. The suit was 
decreed by the Court of first instance, but 
the lower Appellate Court held that under 
the provisions of sestion 4$, slause (a) of the 
Bengal Tenaney Ast, the ` plaintiff was not 
entitled to resover any sum exeeeding Rs. 50 
per sent. of the rent payable by the plaint. 
iff to his landlord, and he gave a desree as- 
eordingly. The plaintiff has appealed and 


Paul Ohowdhry v. 


(1) 41 Ind, Oas. 878; 29 O, L, J. 284, ` 
(2) 8 Ind. Cas. 204; 10 C. L, J. 144, 
3) 12 W. R. 109. 
4) 10 W. R. 120, 
2 16 Ind. Oas.§:266; 89 ©, 889; 160, -W,. N, 
857, 
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it is sontended that the rent provided in the 
sontrast was not a money rent and that the 
ease, therefore, did not some within the 
ssope of sestion 49 (a) of the Bengal Tenancy 
Ast. We think that this sontention must 
prevail, The kabuliyai, as stated above, pro- 
vides for payment of 57i maunds of paddy 
assording to a sertain measure (85-106 tolas 
to the seer) and although there is a provi- 
sion that the landlord would be entitled to 
realise Rs. 115 as the priee of the paddy, we 
do not think that that makes it a money 
rent, Itis to be observed that the sehedule 
of instalments mentions paddy, namely, 20 
maunds in Bhadra, and 373 maunds in 
Pous. The interest payable in default of 
payment of paddy was also payable in kind, 
namely,'10 seers to the maund. Having 
regard to the terms of the kabulzyat, we think 
that the rent on whieh the land was held was 
rent in kind. In the ease of Kanaradds 
v. Monmohint Dasya (1), the defendant, an 
under-razyat, undertook by a registered con- 
tract of tenaney to deliver to his landlord a 
eertain quantity of paddy as rent for 
each gear, and there was a stipulation that 
if there was default on the part of the 
tenant, the landlord would be entitled 
to realise a eertain sum of money as 
the priee of the paddy. It was held that 
seetion 48 (a)-of the Bengal Tenaney Aet 
was not &pplieable, the rent not being pay- 
able in eash butin kind, and the eontraet 
only provided the measure of the damage 
whieh the landlord eould elaim in the event of 
default on the part of the tenant. The ease 
of Ananda Ohandra Roy v. Makram Ali (2), 
whish has been sited before us on behalf of 
the respondentr, ‘was distinguished in that 
We are assordingly of opinion that 
seation 48 (a) of the Bengal Tenaney Aet 
does not apply to the present ease. 

The next question for eonsideration is whe- 
ther the defendants are entitled to abate. 
ment of rent in reapest of plot No. 2 from 
whieh they have bean evieted by the superior 


landlord. With respeet to this plot of land the 


defense was that the plaintiff had surrendered 
the same to the superior landlord, who there- 
upon evieted him and built a Cutehery on 
it. The Court of first instanse was of 
opinion that the Outehery was not built on 


that land, and so it was not nesessary for 


that Court to go into the question of surren- 
der, On appeal, the learned Subordinate 
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Jndge was of opinion that the Outehery was 
built on the land, but he held that the evis- 
tion was subsequent to the exeeution of the 
kabulsyat in favourof the plaintiff. We do 
not think that that disposes of the matter. 
Evistion by a title paramount may be& good 
defenes in a suit for rent, but as pointed out 
in Foa’s Law of Landlord and Tenant, 4th 
Edition, at page 168, in order to constitute a 
good defense in sueh a ease, three sonditions 
must be fulfilled, one of them being that the 
party evisting must have a good title. See 
also-the ease of Nouriani Sardar v. Bimala 
Sundari -Gupta (6). The question whether 
the person evieting had a good title or not 
was not gone into. We are aesordingly of 
opinion that the oase must go bask to the 
lower Appellate Court, in order that that 
question maybe desided and the «ase dis- 
posed of in aesordaneo with law, and we 
direot aesordingly. 
Costs will-abide the result. 
Case sent back, 


(6) 18.Ind, Cas, 87; 18 0. W. N. 552. 


ALLAHABAD HIGH COURT, 
Sgconp Orv. Aprgan No. 1257 or 1918. 
Marsh 10, 1921. 

Present :—Mr. Justice Tudball and 
Mr. Justieo Rafique. 
MAHADEO RAI AND otruzes—Derenpants 
— ÁPPELLANTS 
versus 
BALDEO RAI AND orHERS— PLAINTIFFS 


— RESPONDENTS, 
Mortgage—Security— Bond—Enforcement of security 
— Cause of action—Limitation, terminus a quo. 


A.g&ve a lease of certain property to B; who as 
seourity.for payment. of rent hypothecated two 
items of property in 1001. On the rent falling into 
arreara @ decree for 1811 and 1312 Faslis was 
obtained in 1806. In 1905 B sold one of the items 
hypothecated to C. In 1908 A sued to enforce the lien 
as against. both properties and obtained a decree 
forsale without implesding C. Both the properties 
‘were sold in execution of the deores in 1912, A 
sold to D in 1916 ailthe rights he had aoqnired 
in the properties, who sued C in 1912 for recovery 
of & proportionate share of the arrears: 
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Held, that the seourity under the bond becoming 
enforceable on the decree for arrears of rent 
obtained in 1908, the present suit brought within 
12 years from that date was within time, [p. 608, 
col, 2. 

res also, that D was entitled to recover the 
proportionate amount from C. [p. 506, col. 2.] 


Sesond appeal from a desision of the 
Distriet Judge, Ghazipur, dated the 26th of 
August 1918. 

Mr. Nihal Chand, for the Appellants. 

Mesars. M. L, Agarwala and K, K. Varma, 
for the Respondents. 

JUDGMENT.—Sesond Appeala Nos. 1257 
and 1258 arise out of one and the same suit. 
Both parties appealed to the lower Appellate 
Court, whish partly desreed that of the plaint- 
iffs and dismissed that of the defendants. 

The latter have, therefore, filed two appeals. 

The fasts of the ease are as follows:— 
There were three sets of defendanta to the 
The appellants before ua constitute the 
first set. Thesesond set (Nakehed Rai and 
Nageshar Rai) tooka lease of property from 
the Maharaja of Benares (defendant-third set) 
and as sesurity for the payment of-the rent 
thereof, hypotheeated two items of property: 
(a) certain Zemindari property with an area 
of about 29 bigahs; 

(b). a fixed rate tenure of area 6 bigkas 9 
biswae odd, ; 

This was on 18th January 1901. 

The rent fell into arrears and a suit to 
resover the arrears was brought in the 
Revenue Court, and a deeree for those of 
1811 and 1312 F. was obtained on 22nd 
January 1906. 

The lien upon the property sould be 
enforeed in the Revenue Court and not in 
the Civil Court until a deoree for the arrears 


, bad been obtained in the Revenue Court, 


whieh alone had jurisdietion to hear and 
determine the suit for the arrears. 

Now the defendants second set, the mort- 
gagors, sold on 13th February 1905 the fixed- 
rate tenure to the defendants first set, the 
appellants before us. 

In 1908, the Maharaja sued in the Civil 
Court to enforse the lien as against both prop- 
erties and a desreefor sale of the sum of 
Rs. 6,059.9 9 was obtained. by him. 

Unfortunately (apparently in ignorance of 
ihe sale of 13th February 1905) he only 
impleaded Nakehed and Nageshar Rai and 
not the -present appellants. The desree was 
put into execution and both properties were 
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sold and purchased by the deereo-holder on 
20th July 1912 for-the sum of Re. 1,000. i 

The:auction-purahaser was formally plased 
in possession, but the present appellants 
retained actual. possers'on of the fixed-rate 
tenansy, On 20th Oetober 1916 the Maba- 
raja sold all the rights he’ had aeqaired. in 
both properties:to the present plaintiffs-re 
spondents. On 3rd Marsh 1917 the latter 
bronght the present suit as against the appel- 
lants. 

They sought to resover Rs. 2,200 as being 
the proportionate share of the arrears 
(Ra, 6;059-9.9) of-rent, attributable to this 
item of property (the fixed-rate tenure), in 


view-of the sompsrative values of the two. 


items hypothesated. 


The appellants conteste the aunit, plead- 
ing 

(1) that. the Mabaraja’s claim onder the 
mortgage-deed as against them was barred 
by time and as they had not been impleaded 
in tbe former suit, their property was no 
longer liable; 

(2) that the plaintiffs, not being purehasers 
of-the bond or deeree but merely transferees 
from the auation-purshaser of what had been 
aequired at the.austion-sale, sould not main- 
tain the suit; 

(3) that the appellants were not liable to 
eontribnte towards the deeree for arrears of 
rent and a suit for contribution was barred 
by limitation; 

(4) that they had paid off a debt of Re, 624 
on the property whioh was secured by a 
mortgage prior to that in favour of the 
Maharaja. 


"There wasa further plea with whish we 
are not eoncerned. The first Qourt held 
that there wae no bar of limitation; that the 
proportionate liability of this property out of 
the sum of Rs. 0,059.9.9 was Rs. 1,300: 
that the. plaintiffs were entitled to resover 
this sum, orin default the defendants’ right to 
redeem should be foreelosed and the plaintiffs 
entitled to possession of the property, It 
allowed a pericd of six months. On appeal 
the lower Appellate Court increased the scum 
cf Rs 1,300 to cne of Re, 1,800 bat otherwi:e 
upheld the deoree of the first Court, 

The deíenaagnts first set appeal. 
urged 

(1) That a suit for sale on the basis of the 


It is 


mortgage would now be barred by time and 


INDIAN CASES. 


9053 


that asat the utmost only a suit for sale sould 
possibly lie, the suit should be dismissed. 

(2) Thet no suit for possession oan lie. 

(3) That the plaintiff's vendor purchased 
no right whatsoever at the auetion-sale of the 
property in suit, and, therefore, the plaintiff 
has no remedy whatsoever against the 
appellants, 

(4) That the Court below was wrong in 
apportioning the whole deeretal debt, 
Rs. 6,059.9-9, to the two properties and that 
only the sum of Rs, 1,000 paid for the two 
properties atthe sale eould thus be appor- 
tioned anda dué proportion allotted to the 
property in suit, 

(5) That the Courts below were wrong in 
ignoring the plea raised by the defendanta 
that they had paid Hs. 624 for a mortgage.debt 
that was prior in date to that of the 
Maharaja. 

The last point is one that elearly was not 
pressed before the Court below and apparently 
not in the Coart of firat instanoe. In the 
grounds of appeal pnt forward by the present 
appellants in the. lower Appellate Oourt, no 
mention of this point is to be found, The 
plea involves a question of faat whieh was 
not pressed.or even plased before that Court 
fordesision. It, therefore, eannot be allowed 
to be taken here. 

So far a3 the plea of limitation ig eonserned, 
we must point ont that the dearee for arrears 
of rent wao not obtained in the Revenue Conrt 
until 222d January 1906, and the seeurity 
under the bond then besame enforesable and 
the present sait was brought within 12 years 
of that data, 

in the sirsumstanoes of thíssase wo, there. 
fore, are not prepared to hold that a suit on 
the original bond would have been barred on 
thedate on which the present suit.was brought. 
The main question in the appeal is whether 
the plaintiffs have any remedy and if so, what 
remedy inthe sircumstances of the sase, 

Counsel for the appellants bases his ease on 
tbe Fall Benoh rulings reported as Hargu 
Lal Singh v. Gobind Rat (1) and Madan Lal v. 
Bhaguan Das (2). In-our opinion those rulings 
do not apply. Those suits were, to quote from 
one of the judgments, ordinary suits for 


(1) 19 A. 641 (F. B; A. W. N. (1897) 154; 9 Ind, 


í Dec. (N. 8.) 850. 


(2) 21 A. 236 (F. B.); A, W, N. (1899) 41; 9 Ind, 
Deo. (N. 8.) 889. l BAB 
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ejestment, the plaintiff elaiming to resover 
possession from the defendant absolutely and 
not subjest to any sondition, Those suits, 
therefore, rightly failed. The Oourts below 
have applied the prinsiple followed in the 
eases reported as Ram Prasad v. Bhikari Das 
(3) and Babu Lal v. Jalakta (4), 

In the former ease no doubt the sale in 
exesution of the simple money:deeree took 
plase on 20th June 1895 after the preliminary 
deeree for sale had been passed on 2nd May 
' 1895, but the anetion-purehasers were not 
made parties tothe suit for sale before the 
final dearee was passed or at any time. 

This Court held that the defendants must 
be allowed to redeem upon payment of what 
was found due upon the mortgage af the time 
that the mortgage-deeree was passed and in 
default the plaintiff was entitled to a decree for 
foreelosure. 

In the latter ease, the struggle was between 
purehasers in  exeeution of two mortgage. 
' deerees obtained on the two mortgage-bonds 
and to whieh ereh mortgagee had failed to 
make the other mortgagee a party. The 
diffienliy arose beeause the prior mort- 
gagee hed failed to * implead the puisne 
mortgagee in his suit and the latter 
was, therefore, in that ease in the same 
relative position as the present appellants in 
this sase. The plaintiff in the subsequent 
suit sought to obtain either his money or 
possession of the property and the Court held 
that the suit was maintainable, | 

The sàse before us is parallel in every way, 
ao far:as the point is eonserned, with that of 
Hajra Bibi v. Shiam Narain (5). There as 
here a portion of the mortgaged property was 
transferred (after the mortgage) to the 
appellant Hajra Bibi, and she had not baen 
made a party to the mortgage suit and her 
two items were soldand purhased by Shiam 
Narain at the auetion-sale held in exeeution 
of the mortgage-desree. This Court held 
that she was in equity entitled to redeem the 
property on payment of that portion of the 
mortgage-money whieh was attributable to the 
properties purchased by her and in ease of her 
failure to do so,the plaintiff was entitled to 
possession. The present sase only differs from 
" this sase in that the suetion.purehaser has 


(8) 26 A. 404; A, W. N (1904) 108. 
. (4). 87 Ind, Oas, 843; 11 A. D. J. 1146. 
(5) 20 Ind, Cas, 184 11 Ar In J, 862, 
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transferred to another person who has sued. 
This is not a material differeriee, 

The deesision in Het Ram v. Shade Ham 
(6) does not apply as seetion 89 of the 
Transfer of Property Aet“has sinee been 
repesled, 

Our attention has been ealled to the desision 
in Aghore Nath Banerjee v. Deb’ Narain Guin 
(7), 1n so far as it slashes with the desisions 
of this Court, we sannot follow it and diverge 
from the sonsistent sourse of rulings of this 
Court. There isa good deal to say for the 
plea that the prasent appellants, not having 
been made parties to the former suit, cannot be 
now plased ina worse position and that the 
only remedy against them isa suit for sale on 
the original bond. Weeannot, however, go 
behind the rulings of this Court, sonsistently 
followed for many years and whish all allow 
persons in the position of the appellants an 
opportunity to redeem in a suit properly 
sonstituted and to whieh all nesessary persons - 
are parties. 

We, therefore, hold that the view taken by 
the Courts below is eorreet. 

There remains the question of the amount 
which the appellants must pay. They elaim 
that they should only be made to pay a 
proportionate part of Re, 1,000, the prise paid 
at the austion-sale by the Maharaja of Benares., 
Thia would not bein assordanse with the 
rulings mentioned above. The appellants on 
the prineiple laid down therein must pay a 
proportionate part of the amount due on the 
mortgage, t. e., Rs. 6,059-9-9, 

No exeeption is taken before us tothe 
figure of Rs, 1,800 worked ont by the Court 
below on this prineiple, 

The result, therefore, is that the appeal 
fails and we dismiss it with eoste, ineluding 
fees on the higher seale. 

Appeal dismissed, 


(6) 45 Ind, Cas, 798; 16 A, L, J.-607; 6 P. L. W, 
88; 85 M. L, J. 1; 24 M. L. T. 92; 28 O.L. J, 188; 
(1918) M. W. N. 618; 20 Bom. L. R.798, 22 O. W. 
N. 1083; 40 A. 407; 9 L. W., 650; 12 Bur, L. T, 73; 


"451. A. 180 (P. C.). 


(7) 11 C. W. N. 814. 
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'Present:——J natios Sir Asntosh Mookerjee, KT., 
and Mr, Justiee Buskland. 
SRISTIDHAR GHOSH-—DxrzN»ANT— 
APPELLANT 
tersus 


RAKSHAKALY DASSI—PzriINTIFE— 


RESPONDENT, 

Transfer of Property Act (IV of 1882), s. 59— 
Mortgage—~Atiestation—Scribe, whether can become 
attesting witness—" Kaeculion," “Attestation,” meaning 
of. 

Where a person wrote the body of a ‘document 
purporting to be a mortgage-deed, wrote the name of 
the executant, wrote the name of oneof the attesting 
witnesses, and signed his own name as an attesting 
witness: 

Held, that the decument was not attested by two 
witnesses within the meaning of section 69 of the 
Transfer of Property Act and that it did not operate 
as a mortgage, nor did it create a charge. | p. 011, coL 
2; p. 8612, col. 2. ]I 

Where no mark, seal or thumb impression of 
the mortgagor appears on a  morigage-deed, the 
Scribe who exeeutes the dooument for and on behalf 
of the mortgagor is nob competent to become an 
attesting witness to attest the signature he himself 
has written out. [p 508, ‘col. 2.] ` 

A scribe cannot be an attesting witness of what 
he has himself written. [p. 510, col. 1.] 

Semble.—The term "executed" signifies the acts 
required of the person who makes the deed either 
himself or through a representative; the term 
“attested” signifies the acts of the witnesses who see 
the execution; obviously the same person cannot 
possess the two-fold capacity. "p. 510, col. 1.] 

When an instrument is required to be attested, 
the meaning is that a witness must be present at 
its execution and shall testify that it has been 
executed by the proper person. To attest an 
instrament is, accordingly not merely to subscribe 
one’s name to it as having foo present ab its 
‘execution, but includes also essentially the presence 
in fact at its execution of some disinterested person, 
capable of giving evidence as to what took place. [p. 
511, col. 2.] 

Per Buckland, J.—A. soribe who executes a doou- 
ment for and on behalf of the executant is not a 
person who “sees what passes" or “sees it executed," 
when he himself does the very thing to which by 
subsequently signing as a witness he professes to 
bear witness, [p. 512, col. 2: p. 613, col. 1.] 

Sub- 


Apneal against a desree of the 
ordinate Judge of Burdwan, dated the 3Oth 
of Ostober 1919, affirming that of the 
Munsif, Znd Court at Katwa, dated the 28th 
of September 1918, 


FAOTS appear from the judgment. 
Babu Mahesh Ohandra. iBanerjse, for the 
Appellant.—The defendant is the appellant. 
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The appeal larises out of a mortgage eni, 
The mortgage is alleged to have been 
exesuted on 21st April 1908 for Rs. 90 
with interest at the rate of 18% per sent. 
per annum and was to be re-paid on 13th 
April 1909. My defense was .that the 
plaintiff was not sompetent to bring the suit, as 
real ereditor was my paramour who had 
been paid off; that the bond was not duly 
attested in aesordanse with law and that 
the suit was barred by limitation. The 
The 
question of law is whether the deed has 
been duly attested on the faets found and 
proved, The mortgagor was an illiterate 
person. His name was written by the 
garibe Bholanath, who also signed his own 


name as an attesting witness as salso that of 


another illiterate «person as an attesting 
witness. I submit a valid mortage must be 
signed by two attesting witnesses. Refers to 
seotion 59, Transfer of Property Ast and 
to Raani Kania Bhadra v, Fanchananda (1), 
That ease is on all fours with the present ease. 
I submit the deed eannot, therefore, be treated 
as a mortgage. inasmush as the law 
requires the presenee of two independent wit- 
nesses to the deed. Here the seribe 
is the only person who has diseharged the 
manifold duties of a seribe, the  exeeutant 
and the attestirg witnerses. This was 
eertainly not the in'ention of the Legislature 
as embodied in eeetion 59. Refers to Sarur- 
jigar Begam v. Baroda Kant Mittan (2), Shamu 
Patter v. Abdul Kadir Rowther (3), Ram 
Narayan Singh v. Adhindra Nath Mukersz 
4). 

Ds Jadu Nath Kanjilal, for the Respondent. 
—I submit the mere fast of the seribe asting | 
as an attesting witness does not vitiate the 
deed. He has at best performed a double 
funetion. The law allows aseribe to sign 
for the exeeutant. Refers to Dinamoyee 


592. 

(2) 5 Ind. Cas, 689; 110. L. J; 663; 14 C. W, N. 
974; 87 O. 526, 

(8) 16 Ind. Cas, 260; 891, A. 218; 36 M. 607; 16 
O. W. N. 1009; 23 M. L. J. 821; 12 M. L. T. 838; 
(1912) M. W. N. 985; 10 A, L, J. 259; 14 Bom. L. R. 
1084; 16 C. L. J. 596 (P. 0,). 

(4) 88 Ind. Cas, 982; 440, 888; 21M. L. Th 12; 
15 A. L. J. 107; (19:7) M. W. N. 94; 32 M, L. J. 39; 
25 0. L. J. 121; 21 C. W. N. 883; 19 Bom. D, B, 194; 
44 L A. 87 (P, O.) 


oa, È 


908 


SRISTIDHAR GHOSE t, RAKSHAKALY DAS3I, 


Debi y. Bon Behari Kapur (5), Govind Bhikaji 
v. Bhau Gopal Lal (6), Deo Narain Rat v. 
Kaukur Bind (7), Sasi Bhusan Pal v, Ohandra 
Peshkar (8), Ram Bahadur Singh v. Ajodhya 
Singh (9). I submit the ease of Fieteher and 
Walmaley, JJ., in Rajani Kanta Bhadray. Pan- 
chananda (1). bas not-been oorresibly desided, 
I would -pray the oase may be referred to 
a Faill Beneh for a eorrest desision on 
the point, whish ought to be set at rast. 

The deed, if it be held to bə inoperative 
as a mortgage, ereated a oharge on the. 
property. I am also entitled to have at 
least:à personal deeree against the mortgagor, 
The .eage ought to go back. 

Babu Mahesh Ohandra Banerjee, in reply.—] 
The desisions are all in myfavour. There 
is no oonflist-of rulings requiring a referenee 
to the Full Beneh, As regards a personal 
dearee the question of limitation has not 
been :desided from that point of view. 


JUDGMENT. 

MOOKEBJEER, J.—This is an appeal by the 
defendant in a suit to enforss a mortgage 
sesurity, alleged to have been exesuted by 
him in favour of the plaintiff.respondent on 
the 21s& April 1908. The principal sum 
advaneed is stated to have been Hs, 90, 
whieh carried interest at the rate of 187 
per sent. per annum and was repayable 
on the 12th April 1909. The present 
astion was sommeneed on the 28th Novem- 
ber 1917 for the resovery of Hs. 210, upon 
the allegation that nothing had been paid 
towards the satiafastion of the mortgage- 
debt, except three sums paid on  aesount 
of interest, namely, Hs. 16-4-0 in 1910, Rs. 12 
in 1911 and Re. 12in 1912. The defendant 
pleaded that the plaintiff was not competent 
io.sue inasmuch as the real ereditor was her 
paramour, one Hari Pal, who had been paid in 
full; that the bond had not been duly attested 
dnd thus sould not operate as a mortgage bond, 
and that the suit was barred by limitation. 
The Trial Court found that tbe real oreditor 
was the plaintiff herself, that the bond 
had: been duly attested, that the suit was not 
barred by limitation, as it had been institut. 


(6) 7 C. W. N. 160. 

(6) 39 Ind. Cas.6l; 41 B. 384; 
147. 

(7) 24 A. 819; A. W.N. (1902) 127 (F. B). 

(8) 88 U. 881; 4 O, L, J. 4]. 

(9) 34 Ind, Cas. 870; 20 C. W. N.699; 1 P. L.J. 
129; 3 P, Lu W, 98. 


19 Bem. L. R. 
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ed within twelve years from the due date, 
and in this view, made the usual mort. 
gage-edesres. On appeal, the Subordinate 
Judge confirmed the decree of the Court 
of first instance. On second uppeal, it ‘has 
been argued on behalf of the defendant 
that the fasts found show that the bond 
was not duly attested, and in support of 
this sontention relianee has been  plased 
upon the deaision in Upendra Ohandra v. 
Hukum Ohand (1), whieh is also reported as 
pg Kanta Bhadra v, Panchananda (23 O. 
290) (1). 

n fasts material for the decision of 
the question. of law raised before us lie in 
a narrow eompass. The defendant mort- 


gagor, Srishtidbar Ghose, was illiterate and 


was unable to sign his name. The bond 
was ‘written ont by one. Bholanath Ghose. 


The name of the exesutant was at his 
request written out by Bholanath Ghose, 
The aestus] endorsement is as follows: 


"Sri Sristidhar Ghose by the pen of Sri 

Bholanath Ghose.” At the foot of the 

dosument, we have the following entry:— 
‘Witnesses 

Seribe— Sri Bholanath Ghose. 

‘Sri Hari Pal by the pen of Sri Bholanath 
Ghose,’’ 

Bholanath Ghose, who has beev examined 
as a witness, states that at the requast 
of Hari Pal who was illiterate, he wrote 
his name. The substanse of the matter, 
consequently, is that Bholanath Ghose 
wrote the body of the doeument, wrote the 
name of the executant, wrote the name of 
Hari Palas en attesting witcess and signed 
his own name, as an attesting witness, 
The question arisas on tiese fasts, whether 
the dooument was attested by two witnesses 
within the. meaning of sestion 59 of the 
Transfer of Property Aot. , The desision of 
Fletaherand Walmsely, JJ ,inUpendra.Ohandra 
v, Hukum Ohand (1), whish is also -raported 
as Rajani Kanta Bhadra w.  Panchananda 
(1), shows that the question must be 
answered in the negative. That sasa is 
an authority for the proposition that where ' 
no mark, seal or thumb impression of the 
mortgagor appears on the mortgage-deed, 
the seribe who exesntes the doenment for 
and on behalf of the mortgagor is not 
competent to besome an atfssting. witness 
to attest the signature he himself. thas 
written out, This decision is slearly ap- 
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plicable to the faets of the present oase. 
We do not overlook that an examination 
of the original doeument shows that there 
is what looks like a small eross after the 
name of Sristidhar Ghose; that was ap- 
parently put. by Bholanath Ghose, and 
there is no suggestion that Sristidhar Ghose 
exeonted the dosument by affixing there- 
on his mark, as he might have done (see 
Aet III of 1885 whioh amends the Trans- 
fer of Property Ast and makes the pro- 
visions of section 59 supplemental to the 
Indian Registration Aat, sestion 3; see also 
the General Olauses Act, 1897, section 3, 
elause 52). Here the ease is that Bhola. 
neth Ghose wrote out the name of Sristi- 
dhar Ghose at his request, and’ this son- 
stituted a valid oexesntion of the deed 
just as if Sristidhar Ghose had written 
out his own name. In sueh sirsumstanses, 
it is plain, on the authority of the desision 
in Upendra Chandra v. Hukum Chand (1) 
which is also reported as Rajani Kanta 
Bhadra v. Fanchanenda (1), that Bhola- 
nath Ghose was not competent to attest 
his own signature, as an attesting witness. 
But we have been pressed on behalf of the 
plaintiff. respondent to hold that ‘the desi. 
sion in Upendra Ohandra y, Hukam Chand 
(1) is not well founded on prineiple and to 


refer the matter toa Full Beneh. After 


examination of the argumenta addressed 
to us, we are unable to aesede to this re- 
quest. 

Seation 59 of the Transfer of Property Ast 
provides that where the prineipal money 
secured is Re, 100 or upwards, a mortgage 
san be effeated only by a registered in- 
strument signed by the mortgagor and attest- 
ed by at least two witnesses. Prima facte 
the persons who attest are different from 
the person who signs. The term “attest” 
is not defined in the Statute and may 
sonsequently be taken to have been used 
in its ordinary sense; see Sarurjigar Begam v. 
Baroda Kant Mitter (2), where various defini- 
tions will be found quoted. The Oxford Die- 
tionary states that the word is derived from 
the Latin "ad" and "testari" and means literal. 
ly "to witness," or "to bear witness.” This is 
the sense in whieh theterm “attestation” is used 
by Blaskstone in his sommentaries (Volume 
II, 307): “the last requisite to the validity 
of a deed is ‘the attestatidn-or exeeution of 
it in the presence of witnesses," The same 
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meaning is attributed to the term by 
Lord St, Leonards when in his Handy Book of 
Property Law (XVII, 136) he says that the 
attestation of a Will should be in thia ` 
form: “signed by the above testator, in 
the presenee of us present at the same 
time, who have hereunto signed our names.” 
To the same eíffest ara the observations 
in Wright v. Wakeford (10), where it wag 
ruled that the witnesses who attest must 
not only see the exesution but sign their 
own names as part of the same transas. 
tion, so that an attestation added after 
many years by persons who had seen the 
signing of the deed will not supply the defest. 
Referense may also be made to Hudson 
Y. Parker (11), where Dr. Lushington said: 
to attest is to bear witness to ẹa faot, 


Take a  sommon example A notary 
publie attests a protest. He bears witness, 
not to the statements in that protest, 


bnt to the faet of the making of those 
statements, So the witnesses in a Will 
bear witness fo all that the Statute re- 
quires attesting witnesses to attest, namely, 
that the signature was made or ‘aeknowledged 
in their presense.” Of  preeisely the same 
import are the rules enunciated by Dr. 
Lushington in Bryan v. White (12), by Lord 
Oampbell, O. J., in Roberts v, Phillips (13) and 
by Lord Lyndhurst, L, O., in Burdett v, Spils. 
bury (14), whioh were all quoted with 
approval by the Judisial Oommittes in 
Shamu Patter v. Abdul Kadir Rowthan (a). 
All this obviously implies that the person 
who makes the signature is not the 
identical person who witnesses that the 
signatnre has been made in his preseneoe, 
We are unable to aesept the contention of 
the respondent that the seribe who wrote 
out the name of the exeeutant may be - 
taken to have at the same time witnessed 
that faet, in other words, to have simul. 
taneously performed a double .funefion, It 
might have been maintained with equal 
plausibility that where a deed has to be 


exesuted by A, and B, under author 
(10) (1812) 4 Taunt. 218; 128 E, R. 810. aa 
'(11) (i ob. Ecc, 14 at p. 26; 168 E, R. i 

5 Jur, 785 P. 26; E, R 948; 
(12) (1850) 2 Bob. Ecc. 816 at p, 817: 

1380; 14 Jur. 919. P. 817; 163 ER, 
(13) (1855) 4 E. & B. 450;3 Com. L. R, 518; 24 I. 

J. Q. B. WI; 1 Jur, (N. 8.) 444; 24 L. T, (0. 3.) 337. 

99 R. E 553; 119 E, R. 162, ; 

(x. &.) 66; 6 Man, and Gr, 386; 8 E. R, 772, i é ind 
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éonferred by a power.of.attorney, exoeutes 
it on his behalf writing thereon “A by 
his duly  eonatituted ` attorney B," B ia 
sompetent to beaome an attesting witness, 
to witness the endorsement made by 
himself. Dr. Kanjilal frankly sonseded that 
sush a position was manifestly insongruous 
and untenable, * But, plainly, no real distina. 
tion in prinsiple san be found between the 
hypothetisal sasa mentioned and the eonsrete 
instanse before us. In our opinion, there 
is no escape from the position that a seribe 
eannot be an attesting witness of what he 
has himself written. If in the saang of 
exesution of a dosument by a literate man, 
who ean write his own name, it is deemed 
. nesessary by the Legislature to have two 
other persons as attesting witnesass, if is 
at least equally essential to have two inde. 
pendent attesting witnesses when the man is 
illiterate and sannot write his name, whieh 
is written for him by another; Saroop Ohand 
v. Tularam (15), In sush a sase, one objeet 
of the Statute in requiring attestation is 
to ensure identity of person and to prevent 
ihe fraudulent substitution of another dosu- 
ment, another object may be to surround 
the  exesutant with witnesses who may 
be able to judge of his sapasity, If for the 
attainment of these and other objests, two 
attesting witnesses are nesessary when the 
exesutant in literate, the need is very mush 
more imperative, where the exeeutant is 
illiterate, and the additional question must 
arise whether his name has really been written 
by & person authorised in that behalf, It 
is -plain that the sontention of the respond- 
ent ignores the fundamental distinstion 
between execution and attestation, The 
term "exesuted ’ signifies the aeta required of 
' the person who makes the deed either himself 
or through a representative; the term “attest- 

ed" signifies the acts of the witnesses who see 
the exeaution; obviously the same person san. 
not possess the two-fold sapasity. 

RBelianee has been plaeed by the respond. 
‘ent upon a series of judieial deeisions, which 
are not direstly in point and -lend no real 
support to his eontention, In Dinamoyee 
Debt v. Bon Bekari Kapur (5) a lady exesuted 
a mortgage-deed by putting her finger mark 
to the same; thereafter a person, who saw 
her put the Ginger nein: wrote her name 


(16) 13 Ind, Cas. 802; 8 XN. "LL KR. M. 
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ab bar request, and added the words “by 
the pen of" hefore his name written by 
himself, It was ruled that the dooument 
was exeouted by the lady and not by him 
on her behalf, and that, sonsequently, he 
was a competent attesting witness, A similar 
view was adopted in Govind Bhikaji v. Bhau 
Gopal Lal (6), There, an illiterate person 
signed a mortgage-deed by putting his 
mark to it, whieh mark was desaribed by 
the soribe of the deed. The deed was 
attested by two independent witnesses. It 
was ruled that the deed had been duly 
executed and attested. The exesution was 
somplete when the mortgagor, unable to 
write his name, placed his mark thereon, 
The funetion of the scribe ended when he 
signed his name a$ the sonslusion of the 
body of the doeument; he thereafter signed 
hi8 own name, ‘under ‘the deseription of the 
mark made by the exesutant, with a view 
to &uthentieate: the mark, that is, to voush 
the execution of the deed by the marksman, 
in other words, to ast as an attesting witness, 
In Sasi Bhusan Pal v. Ohandra Peshkar (8) 
the! question arose whether for the purpose of 
valid attestation it is essential that the witness 
must sign his name personally. It was 
ruled that a deed is properly attested, when 
the signatures of the witnesses, who are 
illiterate and unable to write, are affixed 
for them by another person at their request. 
The Court observed that it had previously 
been held, in the sase of an exeeutant himself 
that hi name may. be written on his behalf 
by another person authorised for the pur- 
pose; Deo Narain Rat v. Rukur Bind (7). It 
thay be added that the view taken in Sast 
Bhusan Pal v. Chandra Peshkar (8) is not 
ineonsistent with that adopted in Paramhans 
v. Randhir Singh (16) and Ram Bahadur 
Singh v, Ajodhya Singh (9). These aases, 
however, do not support the proposi. 
tion that the person who, at the request 
of the mortgagor, writes out the name of 
the mortgagor as exesutant, ean also become 
an attesting witness, that is, attest the 
signature made by himself. On the other hand, 
the prineiple of the desisions in Sarurjigar 
Begam v, Baroda Kant Mitter (2) and Debendra 
Ohandra Roy v. Bekari Lal (17) militates 


9 86 Ind. Cas, TAB; 14 A. L.J.,678; 88 A. 
Q7) 16 Ind, Cag, 666; 16 O. W. N. 1076. 
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against the aontention of the respondent. 
In both these aases, it was ruled that a 
person who ia a party to a deed sannot 
be regarded as an attesting witness, and 
this seonelusion was supported by referense 
to the decisions in Freshfield v. Reed (18) 
and Wickhom v. Bath (Marquis of) (19), whieh 
reeognise the fundamental prineiple that the 
law insists upon attestation in oertain oases 
in order that a witness shall be present to 
testify that the party who purports bo have 
excented the deed has done the 
ast required; sonsequently, a «o. exeoeutant 
or mortgagee cannot be an attesting witness. 
The reason for this view was empbasised 
by Lord Selborne, L, C,in & well known 
passage in his judgment in the ease of 
Seal v. Olaridge (20), which may be usefully 
resalled here: “I was at first surprised that 
no authority aould be found direetly in 
point; but no doubt the sommon sense of 
mankind has always rejected the notion 
that the party to a deed sould also attest 
it. I do not pay mush attention to the 
old rule of avidenes whereby interested 
persons were rendered inoompetent as wit: 
nesses; if has now been done away with 
by Statute. What is the meaning of the 
word ‘attestation? apart from the Bills of 
Sale Aot, 1878? The word implies the 
presences of some person who stands by, 
but is not a party to the trangaotion. The 
view whieh I take seems to be confirmed 
by the eiroumataneo that attestation is 
unnecessary, unless it is required by an 
instrument creating a power or by some 
Statute. Ifthe argument of Mr. Dugdale 
is sorrest, the attestation required by the 
Bills of Sale Ast, 1878, would be satisfied 
by the mere repetition of the signature of 
a party to the deed; san this be regarded 
as-a useful provision? I do not plaoe much 
relianse upon what was said by Lord Eldon, 
L. ©., in Coles v. Trecothick (21), but I do 
rely upon Freshfield v. Reed (18). It follows 


M, & 

R. E. 769; 152 E. R. 171. 

(18) (1865) 1 Eq. 17 ab p. 21; 86 Beav. 69; 36 L. 
J. Oh. 6; 11 Jur. (N. 8.) 988; 13 L. T. (ws) 813; 14 
W. R. 21; 147 R. È. 28; 55 E, R. 816. 

(20) (1881) 7 Q. B. D. 516 at p. 519; 50 L, J. Q. B. 

(21) (1804) 9 Ves, Jur. 234 at p. 261; 1 Smith 283; 
1 È., R. 167; 32 E, R 682; 1 8m, L. C. (11th Ed.) 884. 


(18) (1842) 9 W. 404) 11 L. J. Ex. 193; 60 
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from that ease that the party toan instru- 
ment sannot attest’ it.’ Referense may 
further be mada to the exposition of the 
meaning of the term “attestation” given by 
the Judisial Committee in the «cases of 
Shamu Patter v. Abdul Kadir Rowthan (3), 
Padarath Halwat v. Ram Narain Upadhia 
(99) and Ganga  Pershad Singh vw. Ishrt 
Pershad Singh (23); see also Sarurjegar 
Begam v. Baroda Kant Mitter (2), The sub- 
stanee of the matter is that when an 
instrument is requited to be attested, the 
meaning is that a witness muat be present 
at ita execution and shall testify that it has 
been exeouted by the proper person; Fresh- 
field v. Resd (18). To attest an instrument 
ie, asoordingly, not merely to subseribe one's 
name to it as having been present at its 
exesntion, but ineludes also essentially the 
presenos in faat at its exeaution of some 
disinterested person, eapable of giving evi- 
denes as to what took plaoe; Roberts v. 
Phillips (13), Ford v. Kettle (24). We hold 
assordingly that the desision of Fleteher 
and Walmsley, JJ., in Upendra Chandra v. 
Rukum Ohand (1) whish isalso reported as 
Rajani Kanta Bhadra v. Panohananda (1) 
is well founded on prinsiple, and we are not 
prepared to depart from the rule enansiated 
therein. The inferenee follows that the 
mortgage-deed in suit was not daly attested 
and sonsequently does not operate aa 
a mortgage; nor does it oreste a sharge; 
Shamu Patier v. Abdul Kadir Rowthan (3), 
Ram Narayan Singh v. Adhindra Nath 
Maker: (4). The mortgage deeree made 
by the Court below must aecordingly be set, 
aside. 

The question next arises, whether the 
plaintiff is entitled to a personal dearee 
for resovery of the money whiek has been 
found to bave been advanced. As the suit 
was inatituted more than six years after 
the dus date of the bond, this involves 


(22) 80 Ind. Cas, 366; 421. A. 16% 37 A, 474; 13 
A. L. J. 809; 19 O. W. N. 991; 17 Bom, L, R. 617; 18 
M, L.T. 85:2 L. W. 639; 20 M, iL. J. 159; 22 C, L. 
J. 165; (1915) M. W. N. 709 (P. O.). 

(28) 45 Ind. Cas. 1; 45 LA. 9i; 460, 743; 4 P. 
L. W. 349; 16 A. L. J. 400; 34 M. L. J. 545; 27 C. 
L.J. 548, 220. W. N.697; 20 Bom. L. R. 687; 23 
L. i 888; (1918) M. W. N. 9882; 8 L. W. 176 
P. 0j. 

(24) (1882) D Q. B. D. 139; 61 L. J. Q. B. 568; 46 
L. T, 696; 30 W. R. Tål, 
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the question of limitation, whieh has not 
been eonsidered from this point of view; 
its deeision must depend upon the genuine- 
ness or otherwise of the paynients of 
interest alleged : to have been made by 
the defendant to the plaintiff within the 
meaning of sestion 20 of the Indian Limitation 
Aet. ] 
The result is that. this appeal is allowed, 
the deeree of the Subordinate Judge set 
‘aside and the ease remanded to him for 
re-sonsideration of the ‘question of limitation 
with reference to the provisions of seetion 
90 and Artisle 116 of the Indian Limitation 
Aet. The Subordinate Judge will be at 
liberty to take additional evidence to be 
addused by both sides upon the question, 
whether the alleged payments were made, and 
if so, on what dates. The sosts will abide the 
sult. 

Bagan; J.—This is an appeal by the 
defendant against the deeision of the learned 
Subordinate Judge of Burdwan, dated the 
30th Ostober 1919, upholding the desision 
of the Munsif of Katwa in a suit ona mort. 
in has been eontended that the suit should 
have been dismissed so far as there was 
a elaim to realise the amount due by sale 
of the property purporting to have been 
mortgaged, on the ground that the deed was 
not attested as required by gestion 59 of the 
‘Transfer of Property Ast. 


What actually are the fasts as regards 
< gxesution and attestation is not clear from 
the judgment of either of the lower Courts. 
"phe learned Munsif says in his judgment 
that Hari Pal, one of the attesting witnesses, 
is dead and the other one is the seribe Bhola- 
nath. He does not say how the exeoutant 
exesuted the doeument. The learned Sub- 
ordinate Judge has not sonsidered the ovi. 
denee on the point but bas eontented him- 
self with merely observing that the evidense 
on the record establishes that the bond in 
suit was attested as a mortgage-bond by 
at least two witnesses and the defendant 
admits exesution" On that he has found 
that the document was duly attested. 


In these siroumstances, ordinarily, the 
appeal would: have to be remanded for a 
rd-hebring on this point; but there is no 
dispute as to what oecurred and we have seen 
the deed for ourselves, 
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It is sommon ground that the exesptant was 
illiterate, that he exesuted the instrument 
"by the pen of Sri Bhola Nath Ghose,” the 
agribe, who also purported to be an attesting 
witness. 

The point, therefore is, whether in these 
eireumstanees, Bhola Nath was a sompstent 
attesting witness. Unless Bhola Nath was 
a sompetent attesting witness it is immate- 
rial, having regard to the provisions of the 
seotion, whether or how Hari Pal attested the 
dosument, 

The aase is slearly eovered by authority, 
In Rajani Kanta Bhadra v. Panchananda (1) 
the faota were that the ssribe exesuted the 
dosument for and on behalf of the mort- 
gagor, He signed it also as seribe and there 
was one other attesting witness. The ssribe, 
having exesuted the dosument for and on 
behalf of the mortgagor, was held to be 
insompetent to attest his own signature as 
attesting witness even in the view that the 
subscription of his name asthe ssribeamonunted 
to attestation. 

Bat even. were the matter res integra, I 
should not be prepared to hold otherwise. 
Though the sase [Shamu Patter v. Abdul 
Kadir Rowthen (3)] mentioned in the judg- 
ment to whish I havejust referred is not 
a direst authority upon the point, it contains 
observations making it elear beyond all ques- 
tion what is the meaning of the word “attest.” 
Tbe following extrast from the judgment of 
their Lordships will sase: “In Bryan v. 
White (12) Dr. Lushington in 1830 laid down 
that ‘attest? means the persons shall be present 
and sse what passes and shall, when required, 
bear witness fo the fasts. In 1855 Lord 
Campbell, Chief Justise, in Roberts v. Phillips 
(13) enunsiated the same rule as regards the 
word ‘attested’ that the witnesses should ba 
present as witnesses and see it signed by the 
testator, And the prinsiple was given effest 
to in the House of Lords in Burdett v. Sptis. 
bury (14), Tha Lord Ohansellor enmmed up 
the seonelusion in these words:— The party 
who sees the Will is in fast a witness to it; 
if he subscribes as a witness, he is then an 
attesting witness,’ < 

Though these observations were made'in 
eases of Wills, that does. not. prevent their 
applisation to the’ ease of any inatrument 
requiring attestation where the only point 
involved is the meaning of the’ word “attest,” 
without qualification. A seribe who exeentes 
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LAHORE HIGH COURT. 
Szconp Civiu Appran No. 2241 or 1917, 
May 13, 1921. 
Present:-—Mr, Justise Abdul Raoof and 
Mr, Justice Harrison. 
LAIK SHAH AND oTHERS— DEFENDARTS 
— APPELLANTS 
verstis 
DINA NATH—PLrAINTIFF AND 


AOHHAR MAL —DgrzNDANT— REBPONDENTS, 

Hindu Law—Joint family—Alienation by father— 
Antecedent debt, what is—Legal necessity, proof of— 
Burden of proof. 


TAn antecedent debt means a debt which was 
inourred not only prior to the security sought to 
be enforced but must be quite apart and independ- 
ent of it. [p 517, col. 1.] : 

Where a sale of joint family property by the 
father is questioned by his sons, the purchaser must 
prove legal necessity as to that part of the con- 
‘sideration which is notin the nature of antecedent 
debts. [p. 517, col. 2.] 

Legal neceseity and family benefit must be proved 
positively and cannot be assumed. [p, 617, col. 2.] 


Second appeal from a deoree of the Dis- 
triet Judge, Gurdaspur, dated tho 18th June 
1917, reversing that of the Subordinate 
Judge, First Olass, Gurdaspur, dated the 19th 
Marah 1917. 

Bakhshi Tek Ohand, for the Appellants. 

Mr, Manohar Lal, for the Respondents. 

ORDER.—This was a suit by a Hindu 
. Bon for a deslaration that a sale deed 
executed by his father in favour of defendants 
Nos. 2 and 3 shall not affeet his rights 
after the death of the father. The 
following fasts will diselose the nature of 
the dispute between the parties and 
the questions that arise for desision of the 
appeal before us. One Ganga Ram had 
two sons, Balmokand and Aehhar Mal. 
Achhar Mal has four sons, Dina Nath, 
the plaintiff, Gurbakhsh, Lalman and Nihal. 
On the 5th of February 1909, Aehhar Mal, 
the defendant No, 1, exeouted a sale-deed for 
Re. 2,000 in favour of Laiq Shah and Brij 
` Lal, the defendants Nos. 2 and 8, by whieh 
he purported to seli 23 kanals of land in 
Mauza Bahamani together with a house and 
a garden situated thereon, This deed was not 
registered tillthe 3lst Marah 1909, Daring 
the interval Aehhar Mal exeeuted a mort- 
gage in respeet of the property in favour of 
one Bindu for Rs. 1,500, Out of this 
Bs. 1,500, Rs. 1,:25 was paid to one Beli 
Ram undera previous mortgage. The dif- 
ferenee between Rs, 1,500 and Rs. 1,125, 


INDIAN CASES. 


515 


namely, Re, 375, was evidently taken by 
Ashhar Mal eash down." The sale-deed was 
attested as witnesses by two of the four 
sons of Ashhar Mal, namely, Nihal and 
Lalman. His brother Balmokand also attest- 
ed it. This suit was instituted on the 4th 
of July 1916. The material allegations on 
whieh the suit was based were the following:— 

Tkat the property in dispute was ansentral 
and belonged toa joint Hindu family; that 
aesording to the Dharam Shastara and 
enstom there is no right of transfer without 
nesessity, that sons have a vested right from 
the date of their birth, and that the aliena. 
tion, aseording to law, was invalid. - 

The suit was resisted by the defendants 
on the allegations that they had no know. 
ledge as to the ancestral nature of the prop. 
erty, but that the family was joint, and 
that a father had full power of alienation 
if it is not for immoral purposes. The first 
and foremost question that.arose for decision 
in the Courts below was whether the family 
was governed by Hindu Law or by the 
Customary Law applicable to agrieulturists, 
The statements of the parties were resorded 
before framing the issues, The plaintiff 
elaimed to be governed. by eustom, while 
the defendants urged that Hindu Law appli» 
ed. Both the Courts have soneurrently 
found that Hindu Law applied. The parties 
have seeepted the eorreetness of this finding 
and the matter is set at rest. The next 
important question was whether the prop. 
erty in dispute was aneestral property. 
The plaintiff distinetly slaimed it as aneost- 
ral. The defendants expressed their igno. 
ranas a8 to the nature of the property. Ap. 
parently they did not seriously eontest the 
allegation of the plaintiff on this point. The 
words in whieh the objestion was raised 
themselves show that the defendants were 
not serious about it. They said that they 
were unaware whether the land in suit wag 
ancestral, but that the family was joint. 
No issue, however, was framed by the Trial 
Court on this point, and the question 
remained undetermined. The real question 
on whieh the desision of the ease depended 
was whether it lay upon the plaintiff to 
prove whether the alienation was tainted 
with immorality and as sueh was not binding 
upon him, or it lay upon the defendants to 
prove whether it was for legal neeessity and 
as such binding on a Hindu son, 
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The Trial Court apparently was of opinion 
that the burden of proof lay upon ths 
plaintiff to prove the immoral nature of the 
transaotion, and that he having failed to do 
so wes not entitled to a decree. The follow. 
ing remark in the judgment of the Trial 
Court gives the pith of its desision:— . 

"As the vendor ig not a bad aharaster, 
and also did not work, it may be justly 
presumed that the money was required for 
ordinary expenses of the family. Plaintiff, 
though he was given a special opportunity 
to disprove this,: bas not prodased any 
evidense that the amount was advanoed for 
illegal purposes." 

The suit was dismissed by the Trial Court. 

The plaintiff appealed to the lower Ap- 
pellete Court, whieh has modified the 
desree of the first Court and has 
given æ desree in fevour of the plaintiff, 
deolaring that the sale.deed in suit shall 
affect the plaintifi’s right in the property 
sonserned to ths extent of Rs. 1,175 only. 
It has dissussed each item of the sonsidera- 
tion for the sale-déed and has found that 
Rs. 1,125 due to Beli Ram under a previous 
mortgage and Hs, 50 due under baht assount 
same under the ssategory of an antessdent 
debt, and war, therefore, binding on the son. 
With regard to the rest of the sonsideration 
the Court held that the items. sonatituting 
it not soming within the definition of anteae- 
dent debt, the Piane waa act bound by 
them. 

The queation — as to what is antesedent 
debt and how far and under what siraum- 
stences a Hindu son is bound by an alienation 
made- by his father, the managing member of 
the family, at one time: had given rise to a 
great deal of differense of opinion among the 
Courts in this country. Hven the desisions 
of their Lordships of the Privy Council had 
not had the effeat of gettling the aontroversy 
beyond all reasonable doubt, but the latest 
pronounsement,of their Lordships of the 
Privy. Council in the osse of Sahu Ram 
Ohandra v. Bhup Singh (1) has set the 
matter ab rest. We now know what is an 
antesedent debt and how far a Hindu son 
is bound by an alienation made by his father. 


(1) 39 Ind. Cas. 230; 39 A, 487; 21 C. W. N. 898; 
> 


] P. L. W, £57; 15 A. LJ. 497; 19. Bom, L, B. 498; 
26 O. L.J. l; 33 M. L J. 14; (1917) M. W. N. 480; 
22 M, L, T. 22; 6 L, W. 212; 44 I, A. 126 (P. C.). 
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The first paragraph of the head note fully 
enunoiates the liability of a Hindu son in 
respect of an alienation by his father, and 
states what an antecedent debt is. It runs 
thus:— 

“The exception relating to antecedent debis 
which eovers the ease of a mortgage or cale 
by & father of a joint family governed by 
the Mitaksbara Law, being an exseption 
from & general and sound  prinsiple 
that if a debt oeontracted by the father 
is not for the berefit of the joint family 
estate he shonld have no power either 
of mortgage or sale of the estates to meet 
such a debt, is one whieh should not be 
extended and should be vary sarefully guarded, 
A loan made to the father on the oseasion of 
agrant by him of mortgage on the family 
estate is not an antesedent debt: to hold 
otherwise would be to extend unduly and im- 
properly the whole scope cf the exseption 
provided by the Mitakehara Law.” 

The different items of the consideration for 
tbe sale deed in this ease must be carofully 
scrutinized in the light of the law enunciated 
by their Lordships of the Privy Council 
in the above ease. The detail of the son- 
sideration mentioned in fue eale-deed isas 
follows :— 

Re, 

Due on old baki account yi 50- 
Due under the mortgage in favour 

of Bindu S ve 1,900 
Paid as earnest money on the vd 





February 1909 ... "a 200 
-Paid before the Registrar in cash 250 
Total `... 2,000 


STARE RAL N 


Out of the Re. 1,520, Rs. 1,125, as already 
stated, were due to one Beli Ram under a 
prior mortgage. As to this item there oan 
be no doubt that it represented an antage. 
dent debt, and it has been held to be.so:by 
the lower Appellate Court. Rs. £0 due under 
old baht. aecount also somes within the 
sategory of an antesedent debt. With re- 
gard to the remaining item, namely, Rs, 375, 
the difference between Hs. 1,500 and 
Re. 1,125, the question arose whether it ought 
to be.treated as an antesedent debt or not, Dr. 
Gonr-in hia Hindu Code at page 533, para. 
graphs 1208 and 1205, has dedueed the follow- 
ing rule from the desision in the sase of 
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Ohandrateo Singh v. Mata Prasad (2) and the 
desision of their Lordships of the Privy 
Sounail in Satu Ram Ohandra v. Bhup Singh 
(1) (already mentioned) :— 

"The liability of the son and the grand- 
son to pay the father and the grandfather's 
antecedent debt is both deslared by the 
texts and enforeed by the authorities. And 
the question ie, what is an antesedent 
debt. At one time that term was under. 
stood at least in three senses, (7) as 
meaning a debs merely anterior to the 
father’s security though not independent 
of it, (Zi) a debs anterior merely to the 
suit in whish it was sought to be recovered, 
and ($55) lastly aa a debt- which was 
both anterior to and independent of the 
father’ B seourity sought to be enforsed, 

“The last view bas now reseived the 
tmprtmatur of the Privy Oounoil, Ante- 
eedent debt must, then, mean a debt whish 
was ineurred ‘not only prior to the security 
sought to be enforeed but must be quite 
apart and independent of it. If for instanae, 
the father borrows Rs. 100 to-day and exesutes 
a bond therefor six months later, the 
question as to antessdenscy must depend 
upon the intention. If the father borrowed 
the sum agreeing to give the oreditor a 
bond therefor six months later, the bond 
so given would not be for an antesedent 


debt beoause the two form part of the same. 


transaetion. If on the other hand, the father 
borrowed money as a parol debt, promising 
to pay it six months later and on his 
failure to pay it then, he gave him the 
bond as a seaurity, then it would be.a pané 
given for an antesedent debt." 

Now what bappened in the present mr 
The sale-deed was exeeuted on thedth Feb. 
ruary 1909, but it was not registered till the 
3ls& Mareh 1609. In th» interim Aehhar 
Mal exeouted a mortgage of the property in 
favour cf Bindu for Re, 1,500. Out of 
this Rs. 1,500 Bindu had to pay Rs. 1,125 
to Beli Ram under a  previons mortgage. 
The balanse of Rs. 375, as already stated, 
represented the amount paid at the time sash 
down. The item of Ra. 375, therefore, aannot 
be treated as representing an antesedent 
debt asoording to the rule above stated. 
It was advaneed for the rurpose of tke 
sale deed in sontemplation, and sannot be 


(2) 1 Ind, Oas, 479; 81 A. 176; 6 A. L J. 268, 
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said to be independent of the tranaaetion, 
Of the remaining items, the item of Ra, 200 
paid &s earnest monsy ou the 2nd February 
1909 is als? elaimsd as an antesedent debt 
by Mr. Tek Chand for the apposllant, but 
that too slearly not being independent of 
the transaction saannot be said to some 
within: the definition of antesedent debt. 
Rs. 250 paid before the Registrar cannot be, 
and is not, elaimed to be an anteeedent debt, 
The matter then stands thnus:—That a 
part of the sonsideration, namely, Rs. 1,175, 
represented antesedent debt and the ree 
maining part represented items paid sash 
down, As regards antesedent debt the 
matter is clear. The plaintiff sannot avoid 
the sale qui that item, unless he san show 
that it was ineurred for immoral purposes, 
This the plaintiff has not baen able to 
show and is, therefore, bound by it. The 
real sontention has ranged round the items 
paid at the time of the sale or in sonnes- 
tion with it, Mr, Tek Ohand has sontended 
that inasmush as the sale has actually 
taken plages and the property has passed 
out of the hands of the family, the plaintiff 
is not entitled fo avoid the sale even qua 
the cash sonsideration without proving that 
the money was not required for family 
necessity and was taken for immoral pur. 
poses. On the other hand Mr, Manohar 
Lal has oontended that as to the part of 
the debt which is not antesedent, it lay 
upon the defendants to show legal nessssity, 
This sontention is fully supported by the 
following authorities:— 

Kunnu Mal v. Tara Ohand (3), Baran Deo 
Rat v. Rup Narain Rat (4), Ram Dayal v, 
ity Mal (5), Ram Dayal x. Ajudhia Prasad 
6), 

In the ease of Ganpat Haiv, Munni Lal 
(7) it has been desided that legal nesessity 
and family benefit must be proved posi- 
tively and eannot be assumed, Thisdesision 
was followed by the late Chief Justice 
Sir Henry Hattigan in Civil Appeal No. 
2616 of 1917, Ram Dhan” Das vw, Ram; 
Das (8). We must; therefore, hold 


(3) 28 Ind, Cas. 152; 73 P. L,R. 19185; 93 P, W, 
B. 1916, 
= (4) 11 Ind. Cas, 654. 

(5 28 Ind. Cas. 891. 

(8) 28 A 328; 3 A. L, J. 81; A. W. N. (1908) 40. 
— (7) 13 Ind. Cas. 34; 34 A. 135; 9 A. L. J, 64. » 
.:(8) 50 Ind, Cas, 215; 59 P, L, R. 1919. 
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` that it lay upon the defendants to estab- 
lish the legality of-the ‘part of the oon- 
sideration other than that whish was on 
asecunt ofan antecedent debt. The lower 
Appellate Oourt has. found. that “the other 
items must be treated “as ready money raised 
by Achbar Mal without: any proved family 
necessity.” This finding is~elaimed by Mr, 
‘Manohar Lal ag a finding that the defendants 
. had failed to prove the family necessity for 
the sale qua those items, Mr. Tek Chand, 
on the other hand, sontended that the above 
remark eould not be treated asa finding 
of fast, and that on tbe sontrary the 
judgment showed that the question was 
not present before. the mind of the learned 
Judge at all and, therefore, sould not have 
been deeided, In support of his argument 
the learned Vakil asked us: to look at the 
notes of the learned Distriet Judge, whieh 
are plaeed on the  resord. In eomplianee 
with this request we have' looked into the 
notes and after looking into them earefully, 
we are elearly of opinion that the matter 
was fully diseuased by the parties before 
the learned Judge and the finding must 
be taken to be a finding with referenee to 
the arguments addressed to him. 

We are unhesitatingly of opinion that 
the finding is a finding of faot and it 
must be taken as eonelusive. As a lart 
resort Mr, Tek Chand has contended that 
even on the findings resorded by the lower 
Appellate Court, the plaintiff is not entitled 
to a deoree unless he shows that the pror- 
erty alienated is aneestral property. From 
the trend of the judgment. of the lower 
Appellate Oourt it ‘would appear that the 
question of the anéestral nature of the 
property was not pressed by the defend. 
ants-appellants: before the lower Appellate 
Court, and all the argumenton their behalf 
was advaneed on the hypothesis that the 
property was ancestral No issue, however, 
was framed by the Trial‘ Court on this 
point and no desision, therefore, was re. 
. worded on it. Teshnisally the appellants 
are, therefore, entitled to press for A 
finding on this issue. We would have dia. 
posed of this question ourselves, but as no 
issue had been strusk there isno evidenes 
on the point to enable us to pronounee a 
judgment. We are, therefore, eonstrained 
to refer this. question for decision to the 
lower Appellate Court ‘under Order ALI, 


role 25 of the Code of Civil Procedure 
The Court will allow the parties to pro- 
duse sush additional evidenee as they may 
wish to produes. On reeeipt of findings ten 
days will be allowed to the parties for 
objestions. 

Issue remitted. 


OALOUTTA HIGH COURT. 
A PPEAL From ORIGINAL Decess No, 107 
PS or 1919. 
February 17, 1921. 

Present :— Justise Sir John Woodroffe, KT, 
and Mr. Justiee Walmsley, 
KHAGESWAR SARMA BHATTA. 
CHARYA AND ANGTHER— Orsecturs— 
APPELLANTS 
versus 
SOMESWAR BHATTACHARYA— 
RESPONDENT. 


Will— Attestation, proof of —Old document—Presump- 
tion——-Evidence Act (I of 1872), s. 90. 


In an application for Letters of Administration 
with copy of a Will alleged to have been executed 
in 1873, it was found that the Will was registered 
and the execution was acknowledged before the 
Registrar,: that all the attesting witnesses were 
dead and that an old man who gave his evidence, 
swore that he was the person who identified the 
testator before the Registrar and also swore that 
he was present at the execution of the Will, though 
his name did not appear as a formal attesting 
witness on the document: 

Held, (1) that in the circumstances of the case no 
valid objection could be taken to the proof of the 
attestation; [p 519, col. 1.] 

(2) thab section 90 of the Evidence Act did apply, 
even though the original document was not produced. 
[p. 619, col, 1.] 

Appeal against a desree of the Additional 
District Judge, Assam Valley Dietriete, 
dated the lat February 1919. 

Babu Amarendra Nath Bose, for Babu Man. 
matha Nath Mukerjee, and Babu Pannalal 
Ohaiterjee, for the Appellants. 

Babu Narendra Kumar Bose, for the Re. 
apondent, : 
JUDGMENT. 

Woopszorrz, J.—Tbis ia an unusual onse, 88 
the learned Judge has pointed out. It arises 
out of an applieation for Letters of Ad. 


ministration with eopycfa Will whieh is 
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said to have been exesuted 33 far bask as 
1873. Bat we have it asa fast that the 
Will was registered and the exsention was 
ásknowladgel before the Registrar, and an 
old man who gave his evidenee, swaars that 
he was the porson who identified tha testator 
before the Registrar. He also swoars that 
he was present at the exesution of the Will, 
thongh his name does not appear as a formal 
attesting witness on the dosument. It was 
objested that the attestation has not been 
proved; but Iam unable to hold that it is 
shown in this ease that this is a good 
objeetion, sinecall the attesting witnesses are 
dead. I think also that sestion 90of the 
Hvidenee Act does apply, though it was 
contended that it would not apply and 
that the sestion was only applieable toa 
ease where the original dosuments were 
produced, 

Then, the third objestion, whieh does not 
affest the merits of the ease, was, that the 
grant should not have been an absolate grant 
but limited until the original Will waa 
produced. 

There is no reason to suppose on the 
evidence that the Will had been ravoked by 
the testator, as the evidenee is that it was 
made over by the testator to the father of the 
applieant and remained inthis hands, although 
it could not be diseovered when the applieant’s 
father died. 

Exsept as to the limitation of the grant, 
the appeal fails and is dismissed with 
oomBts. The hearing fee is assessed at three 
gold mohurs. 

WALMSLEY, J.—I agree. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

| First ÁPPRAL FROM OnpgR No, 154 or 1920, 
Marah 14, 1921. 
Present : — Mr, Justios Walsh and 
Mr. Justise Hyves, 
Musammat KHAZANO AND ANOTHER— 
PETITIONERS— APPELLANTS 
versus 

BANWARI LAL Ax» OTBERS — 

OrrosiTE PARTIES—RESPONDENTS 
Insolvenoy— Receiver, attachment of property by— 
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Objection to attachment—Property, whether, belonging 
to insolvent —Burden of proof. 


Where property is attached by the Receiver of 
an insolvent’s estate, and an objection is raised to 
the attachment by a person in possession, the onus 
is on the Receiver to show that the property is 
the property of the insolvent. The question 
whether the person objecting has not an exclusive 
interest in the property is not one for determination 
by an Insolvency Court. [p, 620, col. 1. 

First appsal from an order of the Distriet 
Jüdge, Meerut, dated the 29th May 1920, 

Messrs, Sital Prasad Ghosh and Surendro 
Nath Gupta, for the Appellanta. 

Mr. Indu Bhushan Baneri, for the Respond- 
enta. 

JU DGMENT. — In this ease one Ohiranji 
Lal was made insolvent in the year 1914, 
In his sehedule of property he mentioned one 
house whieh is part of he property now in 
dispute Hedid not mention the other piese 
of land whieh eontained a thatehed shed 
whieh is now in dispute, or the eow, There 
is no evidenee that the wife Murammai Kha- 
zano, the present appellant, ever know what 
he had stated in his sehedule. The uneon- 
tradieted evidenee on the applieation with 
whieh we now have to dealis that at the 
time of the insolvenay Musammat Khazano, 
the wife of the insolvent, was living apart 
from her husband; was working saa eook 
reesiv.ng wages and assistanse by way of 
sharity; and that the insolvent was living 
somewhere else, being in some terviee, alto- 
gether separate from his - wife, On the 
20th of January 1920 the Reesiver attashed 
the house which the insolvent had mentioned 
in his appliestion, also the land, the thatehed 
shed, and the sow. Immediately after this 
attachment Musammat Khazano filed tha pre- 
sent application in the Insolveney Court, stat- 
ing simply thatthe property was hers and 
that the attashment was unlawful. À. sertain 
amount ofevidenee was given whieh has a 
ring of truth about it and  whisb, at any 
rate, is uneontradietad, It goes to Slow that 
Musammat Khazano, with the assistanee of 
her master by way ota loar, had purehased 
this property "with the exeaption of the sow 
out of her savings, whish were not sufficient 
to pay the priee of both; that she borrowed 
the balanee and that she paid the lender in 
whose name the property stood, who transfer. 
red tbe property to her; so that at any rate 
the sale-deeds are in her name. There is 

yneontradisted evidenee that she provided 
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the purehase.money and as regards the cow 
whieh she says was given heras a reward 
or bukshish, her slaim has been allowed by 
the Court below. Under the giroumstanses 
of this ease the onus was elearly on the Re- 
eeiver to show that this property was the 
property of the insolvent, and there really is 
riot a serap of evidense whish would justify 
sueh a finding, The learned Judge ssems to 
have miseonseived the nature of the applisa- 
tion, He hes obviously treated it as though 
it were an ordinary suit by an alleged owner 
against somebody in possession, and he seems 
to-have applied the old maxim, that the plaint. 

iff must sueseed on the strength of her own 
title and not on the weakness of her adver- 

gary's, and after eriticiaing the somewhat vague 
and ineonsistent evidence abont how this pur- 

ehase eame to be made and how the purehase- 
money was raised, hoe found that Musammai 
Khazano had notan exélusive interest in 
the property, which means presumably that 
she had a limited interest in it, The extent 
of her interest isa matter between her and 
her son, whieh does not soneern the Heseiver. 
We are perfeetly satisfied that the Judge 
had no alternative but to give effeot to 
Musammat Khazano's claim, against whioh 
the Reseiver had nothing to advanee. The 
appeal must be allowed, the  nttaehment 
released and all the property ineluded in the 
applieation handed over to Musammat Kha- 
zano with eosts here and below. Any ques: 
tion between the mother and son is nota 
aan for the Hieoivoney Court. 

Appeal allowed, 


CALOUTTA HIGH COURT. 
BIS FROM ÁPPELLATE Decree No, 2269 
or 1919. 
Desember 22, 1920. 
Presént:— Justice Sir Syed Shamsul Huda, Kr, 
DINABANDHU BHATTAOHARJEE 
— PLAINTIFE— APPELLANT 
versus 
JAGABANDHU BHATTACHARJEE 


AND OTE ERS — DEFEN DANT8 — RESPONDEN IA, 
Landlord and tenant—Rent, suit for—Decision of 
question of title—Appeal, competency of—Second appeal 


not maintainablemAppeal iveated as revision~—Civil 
Procedure Oode (Act V of 1908), s. 116, 


- The first Court dismissed a suit for rent, holding 
that although the plaintiff title was proved, he 
had failed to establish that any tenancy was created 
between lim and the defendant. An appeal by- 
the plaintiff was dismissed by the lower Appellate 
Court on the ground that no appeal lay: 

Held, (1! that the lower Appellate Court was 
wrong in holding that no appeal lay to it against 
the decision; [p. 521, col. 1.] 

(2) that it was immaterial whether the appeal 
related to the question of title decided by the first 
Court, and whether such decision was in. favour 
of the plaintiff or of the defendant. If there was a 
right of appeal on behalf of the defendant, there 
was also a right of appeal on behalf of the plaintiff, 
[ p. 621, ool, 1.] 

(3) that although no second appeal lay to the 
High Court, the petition of appeal to that Court 
could be treated as an application for revision under 
sgt 115 of the Code of Civil Procedure, [p, 621, 
col. 1, 


Appeal against a decree of the District 
Judge, 24.Perganas, dated the 4th August 
1919, affirming that of the Munsif, Third 
Court at Alipore, dated the 22nd May 1919, 


Babu Bhupendra Kumar Ghose, for the 
Appellant. 

Babu Hera Lall Ohakrabarty, for the 
Respondents. 

JUDGMENT,—This appeal is by the 


plaintiff and arises out of a suit instituted 
by him for rent against the defendants, The 
defense was that the defendants were 
themselves the owners of the landa and that 
the plaintiff, not having any title to the 
land, sould not elaim any rent from them. 
The first Court held that plaintiff's title 
was proved, but that the plaintiff had failed 
to establish that any tenaney waa ereated 
between the plaintiff and the defendants. 
Having thus found that the relation of 
landlord and tenant was not established bet- 
ween the parties, the learned Munsif dismissed 
the suit with costs. Against this deeree 
the plaintiff appealed and the Appellate 
Conrt held that no appeal lay in the sase 
and dismissed the appeal, Against this deei. 
sion the plaintiff appeals to this Court. 

It is argued that the Munsif had elearly 
desided a question of title to land as between 
parties having seonflieting elaims thereto, 
This is not denied by the learned Vakil 
for the respondents, but he argues that in- 
asmueh as the deeision was in favour of 
the plaintiff and as sush his appeal did not 
relate to the question of title, no appeal lay 
to the learned Judge, 
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In my opinion it is immaterial whether 
the appeal related to the question of title 
desided by the first Court, and whether 
suoh desision was in favour of the appel 
lant or of the respondent, If there was a 
right of appeal on behalf of the defendant, 
there was also a right of appesl on beba'f 
of the plaintiff. This view is supported by 
a decision of this Court in Rat Ohurn Ghose 
v. Kumud Mohan Dutta Ohaudhuri (1). 1 
assordingly hold that the Court below was 
wrong in holding that no appeal lay in 
this sase. It was also argued by the learned. 
Vakil for the respondent that the Munsit 
did not oome to any fioal desision on the 
question cf title but only found that the 
plaintiff had established a prima facte aaea 
of right to the disputed land. The expres. 
sion uxred is unfortunate, but I thick tbat 
what the Munsif meant was.that the evidenee 
of title was.stronger in favour of the plaintiff 
than that in favour of the- defendant, and that 
for the purposes of the suit plaintifi’s title 
was established. 

‘A preliminary objestion was raised that 
no second appeal lies and I agree with 
this view. I, however, treat the petition of 
appeal as an applieation under section 115 
of the Civil Procedure Code and set aside 
the decree of the Court below under the 
provisions of that cestion. The Court below 
will now proceed to dispose of the appeal in 
aosordancs with law. 


Decree set aside. 
(1) 1 0. W. N, 687, 


PRIVY COUNCIL. 
APPEAL FROM TAK Lowes Burma Curigw Couar. 
July 1, 1919. 
Present:=—Vissount Haldane, Lord 
Buskmaster and Lord Danedin. 
BALTH .ZARano SON—4ÀAPPELLANT3 
versus 


E. M. ABOWATH (a viru) —Baaponoan rs, 
Sale of goods—Oontract~Offer and acceptance—Obli- 
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gation to sell, whether can be inferrcd —Contract stipu- 
lating jor payment of commission to seller— Parties 
contracting, nature of relations between—Default in 
deliveru—Seller, liability of. 


A offered to buy a consignment of sugar from 
B. B accepted the offer, but as he was not the 
producer he entered into a contract with J. for the 
purchase and delivery of the sugar in six instal. 
ments, and in the contract of sale to A stipulated 
for payment to himself of a commission. Three 
instalments of the sugar were delivered, but there 
was no delivery of the‘remaining instalments, 
whereupon A brought the present suit against B 
for damages for non-delivery. Bs defence wag 
that he had acted as an agent merely in the 
matter : 

Held, that B was not an agent either of 4 or J. 
in the transaction: that his acceptance of A’s offer 
inferred an obligation to sell; that the gontract 
between 4 and B was as between principals, and 
that the mere mention of commission in the con- 
tract was not inconsistent with the relation being 
between principal and principal. [p. 623,.col. 1.] 

Appeal from a judgment and deeree of 
the Ohief Court. of Lower Burma. 


JUDGMENT, 

Loro Donepiw.—The plaintiffs respond- 
ents are merchants in Rangoon who deal in 
produce and have-ossasion to purehase sugar, 
which they were in the habit of getting from 
the defendants appellants, who are also 
merchants in Rangoon. The appellants 
did not themselves grow sugar, but got sugar 
from a firm of Joakim & Company, in 
Sourabaya. Joakim & Company had offered 
& sonsignment to the appellants, and the 
appellants had approached the respondents as 
to whether they would take sugar at the priae 
quoted, After sonsultation, the appellants, 
with the approval of the respondente, sent a 
telegram to Joakim & Oompany on the 22nd 
Mey,l914. The telegram was in sipher, but 
desoded read as follows: — 


: 3 27 91 65 49 6 
8—Üannot accept your offer but counter-offer 
P subject to reply within 24 hours. 
27=100 tons sup, white T.M.O., G.W. and/or 
similar, ae 
“ 91=July/December in 
quantities, 
“ 65—11/8 per owt. oif, 
“ 49=Option Rangoon/Caleutta. 
* 6=Check.” 


equal monthly 


This telegram having been despatehed, the 
respondents on the 28rd May handed to the 
appellants a dosument in the following 
terms :— 

"Buyers, Messrs. E. M. Abowath & Co, 


"I|We hereby make the following f 
Messrs. Balthazar & Son, Rangoon, g firm offer to 
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Terms. 
Pkgs. Goods. Price. Shipment. 
Superior White | 11s. 8d. peri Monthly 
a T.M.O, G.W. owt. shipments 
9 &lor similar | Eleven shill-| of 100 tons 
"d sugar. ings and | each July 
E eight pence! to Decem. 
per owt. ber. 
A Option Rangoon/ 
“a Caloutta, 
B (Signed in Native Char- 
= A acter.) 
Qs 
i Signature .....," 








On the 25th May the appellants reeeived 
from Sourabaya a telegram as follows: 

“we confirm the sale of 100 tons superior White 
T,M.O., GW., andlor similar. July/December in 
equal monthly quantities 11/8 per owt. o. i. f. Option 
Rangoon/Calcutta.” ; 

On receipt of this telegram the appellants 
on the 26th May wrote to the respondenta the 


following letter: 
"Megara, E. M. Abowath & Oo., 
"Rangoon. 

“Near Sirs, 

“Sugar. 

“Wa have pleasure in advising you that your offer 
of 11/8 for 600 tons Sup. White T.M.O., G.W. &/or 
similar, divided into equal shipments of 100 tonsa 
month, from July to December, has been accepted, 
Kindly call over and sign the necessary contract, 

“Yours faithfully, 
"Balthazar & Son." 


The respondents did sall and signed an 
indent. The indent form was really printed 
on a form of offer not appropriate to a 
eontrast. The spaee for tbe names of the 
parties was left blank, but there was filled in 
in writing as follows: — - 

"Six hundred tons.......e..Bales|Üases each 


containing. 
“Superior white T.M.O., G.W., aud/or similar Java 


Sugar, 

"at li s. 8d. per cwb. cif, Rangoon (Option 

\ Rangoon|Caloutta). 

“Shipments July, Augus, September, October, 
November, December monthly 100 tons. 

“Delivery ex. Wharf. 

“Delivery of the Goods to be made on the 
necessary Security for the Goods being 
furnished. 

e ud (69 535 € TEE 485 ^d ORE 224 253 ao 2SE SEE See eee sod LE Stamps, 

44 


sagah HOG SBF SOE 259 29 at SEE 2596 5578 23289234 96454922314 stet è gon tts 


«Half per cent. commission for 30 18 credit. 
“One per cent. commission for 60 d/s, credit, 
i$ 


sahana Qi n04 5009 v05 098 «à4 VRC ere éd 190 eed rad NAN ean 1256528 Jf bod «4l 


o. 10€ 2098 teg 026 vog est NAN (ub bal ak tob edi quA AI v ETE |a oo E eeu 


and it was signed by the respondents. 


INDIAN OASES., 


[1991 


The sugar wasduly shipped and instal. 
ments delivered. Undera separate arrange- 
ment the appellants helped the respondente in 
the finansing nesessary, but it is immaterial 
to the present question to go into these 
arrangements. Upon the War breaking ont 
three hundred tona out of the six hundred 
had been delivered, bnt the other three 
hundred tons were not delivered owing to 
the presenee of. the “Emden” in these 
waters, 

The present nation is for damages for non- 
delivery. The defenee was that the appel- 
lants had asted only as agents in the whole 
matter and on the distinct understanding 


. that they themselves assepted no responsibi- 


lity under the sontraet, 

The learned Trial Judge, eonsidering that 
the terms of thedosuments left the matter 
ambiguous, admitted parol svidense. The 
managing partner of the appellants and one 
of the partners of the respondents were 
examined. They gave the same history as 
to the exeeution of the various dosuments, 
but, as was to be expeoted, differed as to 
whether anything was said as to absenee of 
responsibility on the appellants’ part. The 
learned Trial Judge gave effest to the 
defense and dismissed the nation, On appeal 
the judgment was reversed and judgment 
given in favour of the respondents. Appeal 
has now been taken to this Board. 

Their Lordships agree with the eonelusion 
arrived at by the Appeal Court, and upon 
this very short ground. The eontraet was 
made by an offer to buy of the 23rd May on 
the part of the respondents and an aeseptanse 
of that offer by the appellants by the letter 
ofthe 26th May. An aseseptanes of an offer 
to buy must infer an obligation to sell. Now 
the appellants must either have sold as 
prinsipals, in whieh ease there is liability on 
their part to perform, or they muat have sold 
as agents for Joakim & Oompany, but there 
i: not @ tittle of evidense to show that the 
appellants ever were agents for Joakim & 
Company. Onthesontrary, the evidense is 
all the other way. The eommunisations be: 
tween Joakim & Company and the appellants 
are all on the footing that the appsllants 
were buying from Joakim & (Company, and 
when there was 8$ delay inthe delivery by 
Joakim & Company the appallants sent a 
letter saying: “As written you before, our 
buyer willon no assount agree to any part of 
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the shipment being saneelled.” It somes to 
this, that all the dosuments show on the fase 
of them a eontraet as betwaen prineipals. 
The mere mention of eommission in the 
sontract as signed is not jn any way, as point- 
ed ont by the learned Judges of the Court of 
Appeal, inconsistent with the relation being 
between  prineipal and prinsipal. Then 
when you turn to tbe carol evidence, there is 
nothing exeept the statement of the appel- 
lants that the terms of their business with 
the respondents, whieh had been going on 
for six years, were the same as those whieh 
the appellants had had with one Oomerjee— 
terms whieh are in no way identified or ever 
spesified. In sueh eiroumstanees the eontraet 
must remain as the leading dosnments make 
it, and a mere statement of the appellants, 
sontradieted by the respondents, that it was 
made a sondition that there wasto be no 
liability on their part, eannot be allowed to 
displace the ordinary resnlts whish a contrast 
between prinsipals entails. 

Their Lordships will, therefore, humbly 
advise His Majesty to dismiss the appeal 
with costs, 

- Appeal dismissed. 

Solisitora for tke Appellants: Messrs. 
Arnould & Son, 

S lisitors for the Respondents :— Messrs. 
Inghi & Fu'ton. 


OALOUTTA HiGH COURT. 
APPSAL FRIM ORIGINAL Daorea No. 74 
or 1919, 
February 8, 1921, 
Present :—Justiee Sir John Woodroffe, 
i KT., and Mr, Justiee Walmaley. 
;. ANANGA MOHAN PAL AN? AROTHER— 
PLAINTIFES— ÀPc-ELLANTS 
Versus 5 
BALAI OHAND PAL-—Dxkrzx4DANT— 


RESPONDENT. 
Probate and Administration Act (V of 1881), s. 57 
Application for Probate, where to be made—Districts,' 
whether applicable to High Court. 


The District Judge refused an application for 
Probate of a Will under section 57 of the Probate 


and Administration Act, holding that asthe major © 


portion of the’ property of the testator, wh» lived 
iù Oaloutta, was situate in Oalontta and as all the 
witnesses to the Willlived in Oaloutta, the applica. 


INDIAN OASES. 


523 


tion could be more justly disposed of by the Calcutta 
High Oourt in its Original Side: 

Held, that that was no 
application. [p. 624, col. 1. 

Quzre:—-Whether the word “districts” im section 
67 of the Probate and Administration Act applies 
to the High Court. i 

An applicant for Probate of a Will is dominus 
litis and his choice of the forum should be given 
effect to, unless there are sufficient grounds made 
out to show as to why the proceedings should not 
be held there. If an objector does not agree on this 
point, that is no ground in itself for deciding in 
his favour. [p. 624, col. 1.] 


Appeal against a decree of the District 
Judge, 24 Perganas, dated the 20th Desember 
1918. 

Babus Mahendra Nath Ray, Bepin Ohandra 
Mullick and Sarat Kumar Pal, for the Appel- 
Jants. 
 " Babus Bankim  Ohandra Muherjee and 
Bhupendra Nath Bose,for the Respondents. 


ound for refusing the 


JUDGMENT. 

Woopsorrs, J.—This is an appeal whieh 
arises out of an applieation made for the 
Probate of Will of one Protap Ohandra 
Pal The applieation for Probate was made 
to the Listriet Judge of the 24 Perganas, 
There is noquestion that the Distriet Judge 
had jurisdistion to entertain the appliea- 
tion. But on the objeetion of tbe re- 
spondent in this appeal, he exereised his 
disoretion under seetion 57 of the Probate 
and Administration Ast and expressing his 
opinion that it sould be more justly disposed 
of by the High Court in ita Original Side, 
refused the applisation under section 57 of 
the Probate and Administration Aot, It 
may be a question whether the word ' Dis- 
trieta,” in seation 57 applies to the High 
Court; but it is unnecessary to go into 
that question, beeause on the merits I think 
the appeal must sucoeed, The grounds upon 
whieh the learned Judge made his order are 
these. Firat of all, he says that the deeeas- 
ed lived in Caleutta. That in itself is no 
ground when we some to deal with 
the question whieh is before us, as to 
whether or not the application sould be more 
sonveniently dealt with at Alipore. The 
other reason given by the learned Judge 
is that the major portion of his (the testa. 
tor's) property ia situate in Caleutta. That 
in itself does not appear to be a sufficient 
reason upon theoireumstanses of the oase 
whioh are put before us, Then he saya that 
all the witnesses to the Will liye in Caloutta, 
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This is not a matter whish sonserns the rage 
pondents at all. It ia an applisation for Pro- 
bate and the applieant will have to produsa 
his witnesses in the Alipore Court. As 
regards the süggestion, whish is here made 
by the respondent, that it is inconvenient bo 
produse ‘his witnesses af Alipore, that ig 
nota ground whieh may be taken in the 
objestion. We know nothing as to who the 
witnesses.are or what witnesses he intends 
to sall, Moreover, the Alipore Cour! is only 
three or four miles from this. 

T heu there remains the question of expen. 
ses, The sontentionof the appellant is that 
the sosts of taking out Probate in the Ocigi- 
nal Side of the High Court are likely to ba 
greater than the ex»snsea whish ara to ba 
insurred in the Alipore Court, The learned 
Judge held that this was a sontention without 
any substanse, Having regard, however, to 
the nature of the threatened litigation, it 
seems to me that there: im good ground for 
assuming that the proseedings in the High 
Oourt are likely to prove more expansive, 
At-any rate the appellant is dominus litis and 
his shoiee should be given effest to, unless 
there are suílisient grounds made out to 
show as to why the proceedings should not 
be held at the Alipore Court; if the respond- 
ent does not agree on this point, that is no 
ground in itself for deeiding in his favour, 
No dodbt the learned Vakil for the respond. 
ent-has stated that this is a question of 
diseretion; and oartainly in a matter of 
doubt, one would hesitate to reverse the 
judgment on this point. Bat with all respsat 
to the learned Judge I have been unable to 
gee'that there is any ground for.refusing the 
application and if an appeal lies, we must deal 
with it, 

We, therefore, deares this. appealand revarse 
the desision of the District. Judge. 

The appsllant will be entitled to the eosta 
of this appeal. The hearing-fee is fixed at 
three: gold mohurs. 

WALM«BLEY, J.— agree. 

Appeal decreed, 
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ALLAHABAD HIGH COURT. 
Sz00ND Civit Appsas No, 595 or 1918. 
Mareh 31, 1c21. 
Present : —Mr, Justice Rafique 
and Mr. Justice Stuart. 
DARBARI LAL-—PrxINTIFF— 
APPELLANT 
versus 
GOBIND RAM AND OTAERS DEFENDANTS — 


RESPONDENTA. 

Hindu Law—Rseversioners—Title, source of-—Reg 
judicata — Decision in- favour of one reversioner, whe: 
ther res judicata in favour of or against another 
reversioner, 


Under the Hindu Law a reversioner does not 
derive his title from another reversicner; he 
derives his title from the last full owner, the title. 
in question being the title to the estate; consequent- 
ly, @ decision in favour of or against one rever- 
sioner cannot be held to operate as res judicata in 
ee of or against another reversioner, [p..62", 
col. 1. 


Sasond appeal from a dasrea of the Diatriat 
J nee Aligarh, dated the &th of February 
1918. 

Mr. Q. Agarwala, for the Appellant, 

Messrs, U. S. Bajpai and Panna Lal, for 
the Respondents, 


JUDGMENT,—In this case the plaintiff. 
appellant, who was entitled to susaeed to 
the estate of one Hoti Lal on the death of the 
widow of Hoti Lal, Musammat Mal Kanwar, 
sued for reeovery of possession - cf ‘a house 
sold by Hoti Lal’s widow, Musammat Mul 
Kunwar, to the aneestors of the defendants 
on the ZOth of January 1889, The Courts 
below have found that this houme was 
purehased by Musammat Mul Kunwar in 1.69, 
eleven years after the death of Hoti Lal, They 
found further that there was nothing on the 
evidenoee to establish that che house had been 
purahased with the.funda of Hoti Lal’a estate 
in the bands of hia widow, or to establish that 
the widow had shown any intention to make 
the house an secretion to her husband's 
estate. They found further that thera waa 
nothing to establish even that the house had 
been purshased with the proceeds of savings 
out of the estate. Tte above are findings 
of fact whieh oeapnnót be traversed in sesond 
appeal. The only point that remains ia fihis, 
In the year 1890 the plaintiff appellanva 
deseased.unoele, Budh Sen, who was:then'the 
presumptive: next reversioner of Hoti Lal, 
obtained a deslaratory desree against, Mul 
Kunwar and the purshasers to ths effas 
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that Mul Kunwar had no rightto transfer 
anything more than a life-interest in the 
house in question. If this deeree be treated as 
binding in the present ease on the prinsiple 
of res judicata, the plaintiff-appellant should 
certainly susceed, but we agree with the lower 
Courts that the deeree does not operate as 
res judicata. "The ruling of the Fnll Beneh 
in Phagwanta wv. Sukht (1) has application. 
No reversioner ean be held to derive hia title 
from another reversioner. He derives hia 
title from the last full owner, the title in 
question being the title to the estate. This 
is the law whish prevails in this Provinee, 
for nothing has been laid down by their 
Lordships of the Privy Counsil to vary the 
law laid down in this deoision. There is 
nothing in the deeision in Verkaianarayana 
Pillay v. Subbammal (2) insonsistent with the 
view taken by the Full Beneh of this Court. 
There it waa laid down that when a reversioner 
who had institated a suit died during the 
hearing of the suit, the next reversioner had 
a right to sarry on the suit. Their Lordships 
were considering the provisions of Order XXII, 
rule 1 of the Civil Prosedure Code, They 
were not ooneerned in any way with the 
question whether a desision in favour of or 
against one reversioner could be held to 
operate as res judicata in favour or against 
another reversioner. In faot at page 412* of 
that desision they said slearly that the -test 
of res judicota applied by the Madras High 
Court was irrelevent to the inquiry whether 
the petitioner was entitled to continue the 
astion sommenced by his grandfather, and 
there is authority of their Lordships of the 
Privy Couneil themselves that no question of 
res judicata arises in these siraumatanses. 
The reference here is to the desision in 
lsri Duti Koer v. Hansbutté Kosratn (3). The 
words are: "nor is it readily eonseivable that 
the deoision will be fruitleas beeause the 
question of law is of sueh a nature that its 
deoision, though not binding as res judicata 


(1) 22 A. 38 (E. B. A. W. N. (1899) 159; 9 Ind, 
Deo. Cy, s.) 1054. i 
28 M. L. J. 535; 17 Bom. L. R. 468; 19 C. W. N. 641; 
2 L. W. 596; (1915) M. W. N, 665; 21 O, L.J. 516; 
42 I. A. 125 (P, O.). ) 

(8; 10 I. A, 150; 10C. 824, 13 C. L. R. 418,7 
a Jur. 557; 4 Sar, P. C. J, 459; 6 Ind, Dec. (N. 8.) 
217. 


* 


* Page of 38 M.—[ Hd, ] 2E» B 
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between the widows and a new reversioner, 
weuld be so strong an authority in point „aB 
probably to deter either party from disputing 
it." 

There was thus no bar of res judicata 
against the defendants-respondents and it was 
open to them to take the pleas wbioh they 
took, These pleas have been desided on the 
merits and have been rightly desided. The 
appeal, therefore, fails and is dismissed with 
costs, insluding in this Court-fees on the 
higher seale, 

Appeal dismissed, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civi, Appmat No, 19 or 1920. 
January 3], 1921, 
Present : —Pandit Kanhaiya Lal, J. C., 

and Mr. Daniels, A, J. C, 

Lala KANDHAI LAL AND ANOTHER 
— PLAINTIFFS— ÀÁPPELLANTS 

versus 


MOHAMMAD MAHMUD ALAM AND OTHERS 


— DEFENDANTS — RESPONDENTS, 
Minor--Minority, plea of—Burden of roof--Evi. 
dence—Staiement of person as to his own age, value 
of— Muhammadan Law~-Minor—De facto guardian, 
power of, to transfer minor's property. 


It is on the executant of a deed, who pleads 
that he was a minor onthe date of execution of 
the deed, to prove his plea. [p. 526, col. 2.] 

A man cannot give direct evidence of his own 
age, but his statements on the subject are-not to be 
dismissed as of no value, [p 527, col. 2.] 

Under Muhammadan Law a person who has 
charge of the person or property of a minor 
without being his legal guardian, and who may, 
therefore, be conveniently calied a de facto guardian, 
has no power to convey to another any right or 
interest in immoveable property which the trans- 
feree can enforce against the infant, [ p, 628, col, 2.] 


Appeal from a dearee of the Subordinate 
Judge, Sultanpur, dated the 12th Desember 
1919. 

Syed Ali Mohammad, for the Áppellants. 


Mr, Néamat Ullah, for Respondent 
No, 3. 
Pandit Tara Shankar Sharma, for 


Respondents Nos. 3, 5 and 6, 


' $26 
KANDHAL LAL 0, MOHAMMAD MAHMUD. 


JUDGMENT.—This isan appeal in a suit 
for gala of the mortgaged property on the 
basis of a mortgage, dated 9th Saptember 
1907, purporting to be exesuted by the seven 
sons of the late M. Sarfaraz Ali in favour of 
the plaintiffs, Lala Kandhai Lal and Lala 
Radhe Shiam, The mortgage was actually 
exeauted by the first four sons as adults and 
the eldest son, Muhammad Mahmud Alam, 
puported to exeeute italso as guardian of the 
three youngest sons, Muhammad Ibrahim, 
Muhammad Ismail and Muhammad Hamid 
Husain, who were minors. Muhammad 
lbrahim is dead. The other six brothers 
together with three trausferess were made 
defendants to the suit, An ez parte deoree 

. was originally passed against all the defend. 
ants. This decree was afterwards set aside in 
favour of the defendants Nos. 3, 5 and 6 only, 
namely, Muhammad Mahbub Alam, Muham- 
mad [email and Muhammad Hamid Huaain, 
and the oase was re-heard as against them. 
The learned Subordinate Jadge has now set 
aside the desree so far asit affests their 
intereste, on the ground that they were 
minors on the date of the exasution of 
the mortgage and are not bound by it. 
Against this deaision the plaintiffs appeal. 

The plaintifis originally made all the 
defendants parties fo their appeal. When 
the oase eame up for hearing, it was reported 
that notiee of the date of hearing bad not 
been served on the first two defendants. 
'Notiee of the date of first hearing against 
them had been deslared to be suffisient, but 
on a perusal of this notise it appeared that, 
-apparently by a mistake of the offise, the 

-notiea only purported to direst them to 
appear in eonnestion with the printing of the 
,regord. |. The resord shows, however, that the 

 'óriginal ex parte deeree, so far asit affests 
their interests, has never been set aside. 
The decree. against them cannot possibly be 
 &affested to their prejudiee by any order 
whish may be passed on the present appeal. 

' They are, therefore, not nesessary parties and 

“on the suggestion of the Conrt the appellants 
have exempted them. 

It is admitted that the defendants Nos. 5 
and 6, Muhammad Ismail and Muhammad 
Hamid Husain, were minors on the date of 
the exesution of the mortgage and that their 
elder brother, Mahmud Alam, who purported 
to exesute on their behalf, was not their 
legal guardian and had no authority to do so. 
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The pleas urged on behalf of the appellants 
are— 

(1) that the third defendant, Muhammad 
Mahbub Alam, was of age on the date of 
exeontion of mortgage: 

(2) that the mortgags to the extent of 
Rs. 9,000 was for payment of debts of the 
deseased whieh were binding on all the 
defendants, and, therefore, a desree for sale 
should bs passed against them unless they 
repay their shares of this amount, 

The burden of proof on the first issus was 
rightly plesed on the aontesting defendant. 
This was settled by the ruling of the Privy 
Council in Jagannath Prasad Singh (Raja of 
Deo) v. Abdullah (1), whieh was followed by 
this Court in Niamoiullah Khan (Mian 
Jan Khan) v. Gajraj Singh (2). The evidense 
on whieh he relies and whieh the lower Court 
haa assopted as establishing this issue conaista 
solely of two doouments:— 

(1) An application, Exhibit C-1, by the 
defendant’s deseased father, Sarfaraz Ali, for 
his admission to an aided sohool This 


_applisation is dated lst March 1899 and 


gives the defendant's age as eight years. The 
form also provides an entry for the date 
of the pupil's birth, but. this entry is left 
blank, 

(2) A certificate, Exhibit C.6, by the 
Civil Surgeon of Lusknow, Lt. Col, Birdwood, 
dated November 2nd 1915, in the following 
terms: 

“This is to osertify that Muhammad 
Mahbub Alam is in my opinion about 23 
years of age,” 

Exhibit O.6 really is irrelevant sinee, aa the 
learned Subordinate Judge admits, there is 
absolutely no evidence to show that the person 
examined by the Civil Surgeon was the de- 
fendant to the present suit, The Civil Surgeon 
was examined as a witness, but gave nó evi- 
densae as to the identity of the person whom he 
examined and the respondents have not even 
thought it worth while to print his evidence 
as part of the paper-bookin the ease. The 
eertificate bears the thumb impression of the 
defendant. The defendant himself never 


(1) 45 Ind. Cas. 770; 45 0.909; 16 A. L. J. 576; 
5 P.L. W. 83; (1918) M. W. N. 406; 220. W. N. 
8014 8 L. W. 163; 24 M. L, T, 62; 28 O, L.J. 192; 
20 Bom, L. R., 851; 85 M. L. J. 46; 451 A. 97 


(P. 0.) 
(2) 68 Ind. Oas, 186; 22 O. U. 162; 6,.0, L. J. 876; 
1 U, P, L, R, (J. 0.);88. 
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same forward to give evidenee and there is 
nothing to show that he waa even present in 
Court when the Oivil Surgeon was examin- 
ed. The learned Subordinate Judge brushes 
aside this difficulty by saying that the point 
was not taken in argument. It was suggest- 
ed in argument in this Oourt that the 
Oivil Surgeon was nob sross examined. 
We have for our own satisfastion examined 
the original reaord of the Civil Sargeon’a 
evidenes and we find this to be erroneous. 
"The Civil Surgeon was oross-examined as 
.to whether he had ever seen the man whom 
he.examined before, and as to who acsom- 
panied him at the time when the certificate 
was given. Hoealso stated in oross.examina- 
tion that the man whom he examined might 
have .been a year or two older than the age 
given in the aertifisate. 

Tha learned Subordinate Judge has, 
however, relied mainly on Exhibit O 1, the 
.importanee of whieh he thinka cannot be 
exaggerated. We think on the eontrary that 
"ib very easily san be exaggerated. It isa 
matter of eommon knowledge that a boy's 
age is frequently understated at the timo of 
his admission to the &shool] in view 
of the fast that a strigt age limit ia laid 
down for entranse to Governmeut serviee. 
lf.a& boy's ageia stated as 8 instead of 10 
or ll, he gets an extra two or three years 
within whieh to pass the examinations 
necessary to qualify him for admission to 
Government service, The value of the 
certificate is also reduced by the faot that no 
exaot date of birth is given, though a column 
is provided for this purpose. 

As against thia evidense the plaintiffs 
have proved a number of admissions and other 
eiroumstanees going to show that the defend- 

‘ant’s age was above 18, the age of majority, 
on the date of exésution of the deed. It 
may ba noted in the first placa that the Sub- 
Rogistrar who registsred the deed seems to 
have entertained no doubt of the defendant 
being of age. It was the-Sub-Roegistrar’s 
duty under the rules to satisfy himself of 
this fast before he admitted the deed to 
exesution. [here is direst evidencs to show 
that Muhammad Ahmad, the fourth dofendant, 
was younger than Mahbab Alam, vs 
evidenss of Amir Muhammad, P. W. No, 4, 
and this ia sorzoborated by the fasi that the 
names appear to have baas givan in the order 
of age both in the dead and in the plaint, 
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Now in regard to Muhammad Ahmed the 
Sub Registrar does appear to have entertained 
some doubt, for he took the statement of the 
exesntants as to theage of the latter and 
they stated that his age was 19 years. This 
appears on the fase of the Sub-Registrar’s 
endorsement. Acsording to this statement the 
defendant No. 3 must have been at least 
20 years of age, whereas aegording to the 
age assspled by the learned -ubordinate 
Judge he would have been only 15. It is, 
however, quite impossible for the Snb. Regis- 
trar to mistake a boy of 15 for a young man 
of 20, As the Oivil Surgeon says in his evi- 
dense, A man of 34 years of aga may appear 
to be 37, buta boy of 14 would not appear to 
ba 17." Then again on 17th June 1907, 
nearly three months before the deed in suit, 
we find a sait filed against these defendants 
in whioh both Mahbub Alam and his younger 
brother, Muhammad Ahmad, were treated as 
of age; and no objeotion waa teken though 
the decree shows that they were represented 
by an attorney, In February 1908 five 
months after the deed in snit they them- 
selves filed a suit No. 55 of 1908. In this 
plaint Mahbab Alam deseribed himself ag 
having attained majority and his general 
agent verified the plaint on hia behalf, The 
same remarks apply to Suit No, 91 of 1908 
filed on 12th Marsh 19308, Exhibit 8. On 26th 
June 1907 he executed as an adult a po wer- 
of-attorney ín favour of this general agent, 
Muhammad Khan or Muhammad Jan. These 
transactions alone would not be sonolusive, 
but in Exhibit 3, a mortgage executed by Mah- 
bub Alam on IGth April 1912, he gives his 
age in the opening sentense of the deed as 27 
years, This would make him 22 in 1907. 
We have already pointed out that the 
defendant himself did not some into the 
witness-box; neither did his mother, who is 
admittedly alive. The learned Subordinate 
Judge thinks that their evidense would have 
had less value than the statement of the 
defendant's father contained in Exhibit O.L. 
With this view we are unable to agree, 
It is quite true that a man sannot give 
direst evidence of his own age, but his 
statements on the subjest are not, therefore, 
to be dismissed as of no value, and the 
statement of the defendant's mother would 
of eourse have been the moat direst that 
sould be .had. There is moreover a vast 
differeuse between a statement made in a 
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sshool applieation form, whish may have 
-been sarelessly or wilfully inaseurate and the 
value of whioh eannot now be sheosked, and 
evidense given on oath on whieh the deponent 
ean be oroms examined. There were other 
reasons also why it was essential that the 
defendent should give evidenee. Hoe alone 
oould have explained the admissions eontained 
‘in the various doouments relied on by the 
‘plaintiffs, He eould also have proved to 
‘Court, if it was the fact, that he was the 
person to whom the Civil Surgeon gave the 
‘gertifieate, Exhibit O.6. We have no 
‘hesitation in holding that the defendant has 
failed to disebarge the burden whieh lay on 
him of proving his minority on the date of the 
.deed, and that on the  eontrary the 
probabilities are largely in favour of his 
having been of age at that time. 

On the gesond issue the allegation of fact 
made by the appellants appears to be eorreet. 
It appears on the fase of the mortgage-deed 
in suit and is expressly sonseded before us 
that Rs. 56,000 ont of the sonsideration 
amounting to Re, 15,000 was paid in respeet 
of a prior bond exeeuted by Sarfaraz Ali, 
whieh was binding on, his sons. As regards 
Rs. 4,000 of the remainder there is unsontra- 
dieted evidenee to show that two debts of 
Rs. 1,000 and: Rs, 3,000 respectively were 
paid off by the-mortgagors on September the 

‘10th, the day after the deed in suit was 
.executed, The doeuments in question have 
been  prodused bearing endorsements of 
payments on that date, and this is supported 
‘by oral evidenes. We think that this is 
sufficient to justify the inferenee that these 
‘payments were made out of the amount 
‘yeseived by the mortgagors in eash on the 
' previous day. 

It does not follow, however, that the 
plaintiffs are entitled to a deeree subjeet to 
these amounts, The eases relied on by them 
on this point are all eases in whioh a party, 
suing as plaintiff to resover land whieh has 
passed ont of his possession, has been put 
on equitable terms and required asa eondition 
of resovering possession to pay a debt which 
was binding on him or from whieh he has 
benefited. Here the plaintiffs are seeking to 
enforse against minors & deed which as 
against them isa nullity. Sueh a deed is 
absolutely unenforeeable, and there is no law 
or equity by whieh the defendants ean be 
required to make payments to the plaintiffs 
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under penalty of having a deeree for sale 
passed against them on the basis of a 
transaction whish, so far as they are 
eonserned, is absolutely null and void. The 
view taken by the Oalentta High Court that a 
dealing with a minor’s immoveable property 
by an unauthorised de facto guardian of a 
Muhammadan minor is not void but merely 
mauguf or suspended until the infant on 
eoming of age has the option of ratifying it, 
has been disapproved by their Lordships of 
the Privy Couneil in Imamband: v. Mutsaddt 
(3). In the sase just referred to their 
Lordships lay down the law as regards the 
power of a de facto guardian in the following 
terms :— 


"For the foregoing eonsiderations, their 
Lordships are of opinion that under the 
Muhammadan Law a person who has oherge 
of the person or property of a minor without 
being his legal guardian, and who may, 
therefore, be sonveniently called a de facto 
guardian, has no power to eonvey to another 
any right or interest in immoveable property 
whish the transferee can enforee against the 
infant,” 

This disposes of the plea set up by the 
appellants on the second issue. 


The result is that the appeal sueseads 
and the suit is deereed with sosta here and 
below. Interest as awarded by the Court 
below against the defendant No. 3. As 
against the defendants Nos. band 6 the appeal 
is dismisaed with eosts, 


Appeal partly allowed. 


(3) 47 Ind. Cas. 513; 45 0, 878; 36 M, L, J. 422; 
16 A. L. J. 800; 24 M. L. T. 880; 28 O. L. J, 409; 23. 
C. W. N. 50; 8 P. L, W. 276; 20 Bom. L. R. 1022; 
lo M. W.N. 91; 09 L. W. 618; 46 I. A. 78 
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 HAFIZULLA ©. LATEFERNESSA, . 
^A OALOUTTA HIGH OOURT;”* * 
ÁPPEAL FROM APPELLATE Decane No, 283 
l or 1920, 
February 21, 1921. 
Present :—Mr, Justiee Buekland and Mr, 
Juatiso Cuming. 
Munshi HAFIZULLA— PLAINTIFF— 
APPELLANT 
Versus 
Srimatti LATEFERNESSA AND OTHERS 


— DEFENDANTS — RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 168—Suit 
for rent valued at less than Rs. 100-—-Appeal, com- 
petency of — Amount of rent payable—~“Rent,” whether 
includes interest, i 


Ina suit for rent valued at less than Bs, 100 
the fact that there is question as to the amount 


of the interest payable, would not bring the case: 


within the exception which allows an appeal in 
such suits where there isa question of the amount 
of rent annually payable by the tenant. The word 
"rent" in the exception to seotion 168 of the Bengal 


Tenancy Act does not include interest, 


Appeal against a desree of the Subordi- 
nate Judge, . Noakhali, - dated the . 13th 
November 1919, affirming that of the Offisiat- 
ing Munsif, Third Court at Sudharam, 
dated the 31st May.1918, l 

FACTS appear from the judgment. 


. . Baba . Bijan Kumar . Mukerjee. (with him 


. ineludes interest, 


an 


Babu JSoetyendra. Ohandra Mitter), for the 


: Appellants.—The plaintiffe-landlords. are ap- 
pellants. Theappealarises ont ofa suit for rent. ' 


The question is whether the word "amount" 
in section 153 of the Bengal Tenansy Aat 
Refers to Behary Ghurn 
Sen v. Bhut.Nath Pramanik (1). I bava also 
an applieation under seetion 115, in ease it be 
held that ‘no appeal lies.. The interest pay- 
able was fixed in the kabultyat at 75 per cent. 
The learned Courts below awarded interest 
at 25 per eent..only. .My point is that the 
land being permanently settled, the terms 
of the settlement. cannot be altered or varied. 
‘Rect was deereed, The Courts below have 
omitted to advert to the provisions of section 


: 179, Bengal Tenaney Aet.. The previsions 
. of seetion 67.of.that Act do-not. apply to this 


ease, There was no suggestion that the 
rate of interest was hard and unsonssion- 
able, or that there was any undue influense 


.or fraud. The ease of. Upendra Lal Gupta y. 
- Ataulla (2). is. slearly distinguishable. 


(1) 8 C. W. N. 214. 
(2) 26 Ind, Cas. 404; 21 C, W, N, jos, 
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ease of Naba Kumar Ohakraburity v. Abdul 
Jabbar Mian (3) is in my favour. Refers to 
Aziz Khan v. Duni Ohand (4), Ektar Sihdar v. 
Wazuddi Tati (5) and Balla Mal v. Ahad Shah 
(6). These oases are in support of my son. 
tention, 

Babu Oharu Ohandra Biswas (for Babu 
Satyendra Nath Mitter), for the Respondents. 
—My preliminary objection is that no appeal 
lies in this case, whieh was valued at Rs. 25. 
No appeal, therefore, lies under section 158 
of the Bengal Tenaney Aet, " Interest" im 
not ineluded within the term " rent," Refers 
to Rat Oharan Ghose v, Kumud Mohun Dutt 
(7). The applisation under seetion 115, 
Civil Prosedure Code, is also insompeteut as 
no error of jurisdistion has been made out. 
Error of law is no ground for interferenee in 
revision. 

Babu Bsan Kumar Mukerjee replied in 
brief, | 

JUDGMENT,—In this matter, we are of 
opinion that no appeal lies. The amount 
elaimed in the suit was between Rs. 90 and 
Rs. 60. There was a question as fo the amount 
of the interest payable, and it has been argued 
that this brings the ease within the exeeption 
‘whish allows an appeal in suits valued af 
less than Rs, 100 where there isa questian 
of the amount of rent annually payable by 
the tenant. The argument is that the word 
“rent” inaludes interest, It'has been held 
by this Court that “rent” does not inelude 
interest. In the direumstanses, the appesl 
is not sompetent and is dismissed with sosta. 


Appeal dismissed, 


(8) 35 Ind. Cas, 721; 21 0. W. N. 112 at p. 118. 

(4) 48 Ind. Cas. 938; 28 C, W. N, 130; 101 P. B, 
1918; 165 P. W R. 1018 (P. O.). 

(5) 52 Ind. Cas, 7 2: 23 O. W. N, 980, 
614; 16 A. L. J. 905; 124 P. R. 1918; 25 M L. T. 55; 
180 P. W. BR, 19 18; 29 0. L. J. 163: 1 U. PR. L, R- 
(P. 0.) 25; 2! Bom. L. R. 568 (P. O.» | 

(T) 26 0. 671atp.574; 2C. W, N, 20% 18 Ind, 
Dec, (x. s.) 877. 
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SITARAN €, BUKYAD ALI KHAN. 
OUDH JUDICIAL COMMISSIONER'S 
COURT. 
First Orvin ApPeacs Nos, 42 AND 55 
or 1919, 
Janaarg ll, 1921. 

Present; Pandit Kanhaiya Lal, A, J. O., 
and Mr. Daniels, A. J, 0. 
Musammat SITARAN AND OTRERBS— 
PLAINTIFF3—-À PPELLANTS 
versus 
BUNYAD ALI KHAN anp OTHERS— 
DEFENDANTS, Musammat GULBAN — 
PLAINTIRA No. 2— Rx8PONDENTS, 
BUNYAD ALI KHAN AND ANOTHE&— 
DarzNpAsTA Nos, 1 AND 2—APPELLANTS 
VETEUS 
Musammat SITARANanp OTHERS —PLAINTIEEA, 
Musammat SIDDIKAN AND OTHER31 — ` 


DarzspaxTS Nos, 3 To 5 —RESPONDENTS; 
Wajib-ul-arz— Custom, record of —Preswmption, 


There is always & presumption that the entries 


"in &[wajib-ul-arz are a record of custom, unless 


there are circumstances showing to the contrary. 
f p. 632, col, 1.] 

Appeals from a deeree of the First Sub. 
ordinate Judge, Sitapur, dated the 6th May 
1919, : 

Messrs. Niamat Ullah and Muhammad Ayub, 
for the Appellants in Appeal No. 42, 

Babu Bisheshwar Nath Srivastava, for Be» 
apondent No, 1 in Appeal No. 42. 

Babu. , Bisheshwar Nath Pe anani 
Appellant No. 1 in Appeal No. 55. 

Messrs, Niamat Ullah and AE 
Ayub, . for Respondent No, 
Na..55, 


- 
IT 


for 


The snit 
was brought by Musammat Gulban and 
Musammat Sitaran, daughters of Murad Ali 


“ Khan deseased by his wife Musammat Misran, 


and three other plaintiffs, for possession of 
the entire landed property left. by him. 
three other plaintiffs are persons to whom the 
‘original plaintiffs have transferred portions 


of the property to provide funds for the 


litigation. The first four defendants are the 
sons and daughters of Murad Ali Khan by 


INDIAN CASES. 


[1921 


defendants, on the ove hand and Farkhand 
Ali Khan on the other. The latter alleged 
that the first two defendants were illegitimate 
and had no right to susesed. The Revenue 
Court rejested the plea of illegitimacy and 
found that the defendants were in possession. 
It aseordingly dirested entry of their names 
in plaee of their” father. None of the 
daughters, either by Musammat Misran or 
Musammat Sandal, put in any slaim. The 
present suit was filed five years later on the 
allegations that: Musammat Sandal, the mother 
of the sontesting defendants, was a woman 
of loose sharaster and was married to one 


, Muhammad Husain. Khan; that while the 


latter was in Jail, Murad Ali Khan took her 
into his keeping; that ' ‘as the said Murad Ali 
Khan loved Musammat Sandal mush, he to a 
sertain extent entertained affeation towards 


, the defendants as well," that after the death 


"n 


of Marad Ali Khan she employed them as 
her agents for the management of the 
Zamindar; and that they are in unlawful 
possession of the property. The defense 


. WBB— 


Ist, that the defendants are the legitimate 
shildean of Murad Ali Khan by his married 
wife Musammat Sandal and that the allegation 
that the latter was married to Muhammad 
Husain is altogether false; 

2nd, that by the eustom governing the 
family to whieh the parties belong and 


' yesorded in the village wajib-ul-arz, daughtors 


3 in Appeal . 


are exeluded from inheritanse. 
The learned Subordinate Judge has found 


. for the defendants on the firat'of these issues 
“and for the plaintiffs on the, sesond, and has 


The . 


Musammat Sandal, who bas been found to have . 


been his seeond wife. 
Farkhnnd Ali Khan is a eollateral relative of 
the deseased. On Murad Ali Khan’s death in 
19129there was a contest regarding mutation of 
names in the Revenue Court between Bunyad 
Ali Khan and Khadim Ali Khan, the first two 


The fifth defendant . 


given the plaintiffs their legal share in the 
property aeaording to Muhammadan Law. In 
the Court below, the second plaintiff with. 
drew the allegation of illegitimaey and 
deslared that it had been inserted by hér agent 
without her knowledge. She asked only for 
her legal share, She has, therefore, not joined 
in the appeal, whieh has been filed only by 
Musammat Sitaran and the transferees, Her 
name appears on the resord as ‘respondent 
No. 6. 

On the — " “of the defendants! 
legitimaey we have no hesitation whatever 


“in agresing with the learned Subordinate 


Judge. The plaintiffs! story is.full of im- 
probabilities and the reasons given by the 
learned Sabordinate J udge for rejesting it 
are so sonvineing that it is hardly possiblg 
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for us to add anything to them. In the lower 
Court the plaintiffs were not prepared to 
admit that the defendants were the issue of 
Marad Ali Khan at all; bué the evidenee on 
this point, both oral and dosumentary, is so 
strong that in this Oourt their parentage 
has been admitted and the argument eonfined 
to the question of legitimaey. Four witnesses 
were oslled to prove the story of Musammat 
Sandals marriage to Muhammad Husain. 
The learned Subordinate Judge has diseussed 
their evidence in detail. The most important 
of them is Ohheda Khan, the brother or 
half-brother of Musammat Sandal herself, 
His evidenes is so elearly dietated by spite or 
some sorrupt motive that it is not worth 
while disoussing it He goes ont of his way 
to blaeken his sister's charaster in every 
possible way and pretends that he does not 
even know the names of her daughters, 
though it afterwards transpired that he was 
present at the marriageofone of them. (The 
defendants omitted to put to him in sross- 
examination the deposition in whieh he 
admitted this, but the fast is not challenged.) 
One of the other witnesses, Sultan Khan, is 
a person without any property who has been 
sonvisted of bribery. He attempted to deny 
that he had ever figured as a witness before but 
was-obliged to admit that he had doneso in 
Several eases insluding the mutation ease 
regarding this very property. One of Musam- 
mat Sandal’s daughters was married to the 


son of Asghar Khan, D. W. No, 6,8 eousin , 


of the very Muhammad Husain Khan from 
whose house she is said to have eloped, and 
the other to the son of Musammat Sandal’s 
sister, Neither of these marriages is in the 
least likely to have been allowed by the 
husband’s family, if the story put forward by 
the plaintiffs were true. Seven witnesses 
have eome forward to rebut the plaintiffs’ 
story. The first of these is an old gentleman 
of eighty, the father of a retired Distriet and 
Sassions Judge. He was not present at 
Musammat Sandal’s marriage to Murad Ali 
Khan but he sent a present (neoía) on that 
oesasion. Some of the other witnesses are 
aonneeted by marriage with Musammat 
Sandal's daughters. It is said that on this 
aseount they are interested in maintaining 
her reputation, but it may be said with at 
least equal foree that in all probability the 
allianee by whieh they are eonneeted with her 
daughters would never have taken plase had 
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the latter been illegitimate. Not only does 
the husband of Musammai Gulban, the sesond 
plaintiff admit the defendants’ legitimasy, but 
Musammat Misran, the mother of the first 
two plaintiffs (now deeeased), was examined 
as a witness in the mutation proseedings and 
admitted it, This wasa statement entirely 
against her own interest and that of her 
daughters, and most unlikely to have been 
made unless it was true, If the eustom 
resorded in the wajib.ul.arz were aeeopted, 
the presenee of sons exeluded the widow 
from a share in the property altogether. 

This finding disposes of the appeal of 
the plaintiffs, whieh must be dismissed with 
eosta. 

It shonld perhaps be mentioned here 
that in the Oourt below as well as in 
their petition of appeal the plaintiffs also 
elaimed the share whieh they were entitled 
to inherit from their mother Musammat 
Misran, who died after her husband bat 
before the suit was brought, No issue was 
framed in the Court belowas to the extent 
of the share to whieh they were entitled 
under this head and the learned Subordi- 
nate Judge eonsidered that there were 
no materials before him on whieh to deeide 
the question, He left it open to the plaint- 
iffs to bring a separate suit for the 
resovery of this share. In- their petition 
of appeal the appellants eontested this find- 
ing, but ab the hearing they withdrew the 
plea and expressed themselves satisfied to 
aesept the direetion of the Subordinate 
Judge on this point. Our desree in this ease 
will not affeet any share to whieh the plaini- 
iffs may be entitled in right of their mother 
Musammaét Misran. 

The defendants’ appeal is on the question 
of eustom. The eustom pleaded is that 
resorded in the wa7tb-ul-are: 

“Daughters and their ehildren do not in- 
herit, whether the property is aneesiral or 
self-asquired. ” 

The only other spesial eustom reeorded 
to whieh it is nesessary to refer is that 
affeeting the widow, who is said to have 
& life.estate without power of alienation if 
the proprietor dies without leaving male 
issue, In the presenee of male issue the 
widow is not entitled to inherit, 

We eannot altogether agree with tha 
learned Subordinate Judge’s eritieism that 
the eustom reeorded is too indefinite to be 
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aoted or, and we might have been disposed 
to give greater weight to itthan the learned 
Subordinate Judge has done but for a piese 
of .evidenoe whieh he has not -notised in 
his judgment, „though it was admitted on 
the resord. The learned Subordinate Judge 
saya that there is nothing to show that the 
~ wajtb-ul-arz purported to record a sustom, 
but the instruetions given to Settlement 
.Offisera for the preparation of these dosa. 
ments direeted them to reeord matters of 
sustom, and there is always a presump- 
tion that the reeord is one of sustom unless 
there sre eireumatanees showing to the aon- 
trary, it is urged that the sustom, if there 
was one, sannot be aneient, as the family 
had not been settled, in the village for any 
long period, and that its value is largely 
destroyed by the fast that the persons 
who verified it were interested in having 
-gueh a. gustom resorded. As to the first 
point it appears from Exhibits 17 and 19 
that the family had been settled in the 
.village for three generations and for about 
seventy years at ihe time when the wa ib. 
ul are was prepared, As to the latter it 
. .Bppears from the pedigree filed by the 
. defendants . that. all the three persons who 
.verified the wajrb.ui are had relativas who 
might have inherited to their prejudiea in 
„the absense of the sa&tom so recorded, 


. . Bxsept.in the ease’ of .Farkhund Ali Khau 


(there is no direot evidense to show whether 
.they were alive when the resord was pre- 
.pared, though it is unlikely that all of them 
. were. dead. 


The piese of evidense to whish we have 
referred above sonsists of a  deelaration 
. made in the year 1851 by Tufail Ali Khan, 
father of Farkhund Ali Khan and oonsin of 
Marad Ali Khan. Apparently the deslarant 
-wished to . put sertain facts on resord 
and made a solemn dealaration in writing 
before the Kaz, whish he sealed and whieh 
was attested by. a number of other persona 
professing to .be asquainted with the facts 
“get forth therein. The deslaration seta forth 
“the manner in, whioh tbe. family property 
had dessended to his father Mangal .Khan 
and his uncle Salar Bakhsb, the father of 
Murad Ali Khan. Tufail Ali Khan hag 
long basen deal. He was, a member of the 
family and. was certainly in a position to 


have speeial knowledga of any custom , 
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affesting it. The document, which is in 

Persian, has been admitted in evidence by the 
lower Court and there is no reason to doubt 
its genuineness. It takes the family history 
bask to the great grandfather of Salar Bakhsh 
acd Mangal Khan. It eontains no hint of any 


 eustom in tke family by whioh daughters were 


exeluded, but on the contrary is absolutely 
ineoneistent with any euoh sustom having 
prevailed. It mentions one instanae in the 
family, in whioh two daughters of one of 
the sors of -the original ansestor were 
exsluded from inheritiog any share of ihe 
property of that anaestor under Muhammadan 
Law, besanes their father had died in the 
lifetime of his father. it further mentions 
that Musammat Jhabhu, the writer’s grand. 
mother, inherited the entire estate fof her 
father Nathe Khan aud that this estate in 
turn devolved upon her sons Salar Bakhsh 
and Mangal Khan. It is urged, and is 
true, that we do not know wunder what 
sircumetanses this declaration was resorded, 
but we think that an ancient document of 


this kind whieh sets forth the entire his- 


tory of the family for three generations, 
is entitled to very great weight and is very 
strong evidence to show that the deslara- 
fion made in the wajtb-ul-arz of 1867.8 did 
not represent any ansient sustom pre. 
vailing in the family, and was probably 
merely a deelaration of the rule whish the 
persons attesting the watb-ul-are wished to 
Bee observed, 


Some evidense has been given of parti- 
salar instaneoes of observanee or non-obsery- 
anes of the custom, but these instanses are 
few in number, and apart from the wujtb. 
ul-arz they are not entitled to very mush 
weight. Only two instances in support of 
the custom have been brought to our notise, 
and in .thesethe explanation offered ie that 
the daughters did not oare to elaim their ` 
shares, Onthe other side no instanees exeept 
those resorded in Exhibit 29 aré-given in 
whch daughters inherited, but two instances 
are proved to show that the sustom regard. 
ing exolusion of widows in the presence of 
male issue has not beenobserved. The two 
enstoms &re recorded in the same paragraph 
of the wajib ul ars on whieh the defendants 
rely, and it is a fair argument that if 
the statement as to the exoelusion of widows 


' is found to be incorrect, the -weight'to be 
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attashed to the statement of the alleged 
euatom of exelusion of daughters is sonsider- 
ably weakened. There is documentary evi- 
dense to show that Musammat ‘Allah Bandi, 
one of the wives of Tufail Ali Khan and 
the step-mother of Farkhund Ali Khan, 
brought a suit in 1886 olaiming one-sixth 
share of her husband’s property on the 
basis of Muhammadan Law.. The suit was 
sompromised, Farkhnnd Ali Kban agreeing 
to make over to ber 11 kachcha bighis rent- 
free and a sum of Rs, 28 in sash in lieu 
of .her giving up all further elaim insludipg 
her elaim to dower. It was urged for the 
respondents that the amount allowed to her 
was very small, but it appears that the 
value of the property she was elaiming was 
also verg small, the land revenue on it being 
little more than Rs. 6 8 0. Two years later 
Farkbund Ali Khan made over some further 
property to his own mother Musammoat Aziz- 
un-nissa in lieu of her olaim to her husband's 
estate. A faet muoh relied on by the appel- 
lants isthat Musammat Misran in the de. 
position already referred to asserted that in 


"m 


this family daughters got no share aud that 
This state- . 


the sons alone were the owners. 
ment is not, strietly speaking, an admission, 
as the plaintiffs do not in this oase slaim 
through their mother, but itis entitled to 
some weight as the statement of a lady 
who was married into the family and wight, 
therefore, had spesial means of knowledge 
of the eustom prevailing. She does not, 
however, refer to the souree of her informa- 
tion, and we do not eonsider that the state. 
ment in proseedings in whieh possession was 
the primary oonsideration is of suffisient 
weight to sounteraet the sonsiderationa 
set forth above. On a sousideration of the 
entire evidense we sonsider that the decree 
of the Court below is correet and should be 
maintained. 

The result is that both appsals fail and 
they are aseordingly dismissed with sosts 
against the sontesting respondents, 


Appeals dismissed. 
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LAHORE HIGH COURT. 

Secosp Civiu Aerzan No. 2664 or 1916. 

April 11, 1921. 
Present; —Mr. Justica Broadway and 
Mr. Justise Abdul Raoof, 
MUNSHI LAL AND ANOTHER —PLAUITIFF J— 
APPELLANTS 
versteus 

TEJ RAM AND OTHERS — DEFENDANTS — 

RESPONDENTS, 


Mortgage-~Redemption, period fixed for—Interest, 
whether to run after expiry of period, 


A shop was mortgaged three timos to the same 
mortgagee. Tho third mortgage contained the fol. 
lowing clause :— 

“For the mortgage-money the shop is to be 
considered mortgaged. I shall continue to pay 
interest at the rate of Re. 1 per cent. per mensem 
and after paying off in one year the principal 
money due under the previous mortgages and the 
present mortgage together with interest, I shall get 
the mortgaged shop redeemed, otherwise after the 
expiration of the stipulated period, I shall decm 
the shop as sold in lieu of the entire money. The 
mortgagor will continue to be liable for repairs as 
before: ” 

Held, (1) that according to the true construction 
of the clause the intention of the parties was that 
the relation of mortgagor and mortgagee should 
cease afterthe expiry of the period fixed for pay- 
ment and that the mortgagees should become the 
absolute owners of the mortgaged property; [p 535, 
col. 1.] 

(2) that, therefore, interest ceased to run after 
the expiry of the stipulated period. [p. 536, col. 1.] 

Sesond appeal from a desree of the 
Distriet Judge, Hissar, dated the 3lst July 
1916, varying that of the Senior Subordinate 
Judge, Gurgaon, dated the 17th January 
1915. 

Lala Mott Sagar, R. S., for the Appel. 
lants, 

Mr, N, Q. Pandit, for the Respondents. 


JUDGMENT.—This was a suit for the 
redemption of a shop whieh was mortgaged 
under three mortgage deeds detailed as 
below. The first mortgage was with posses- 
sion and was executed on the 5th of Febru- 
ary 1878 for Rs. 500. The rent of the shop 
was to go to satisfy the interest. The sesond 
mortgage was made on the 28th Januafy 
1574 for Rs. 300, stipnlating interest at 
Re. 1-0-0 per sent. per mensem. No period 
for payment was speeified in this deed, 
The third mortgage-deed was dated the 29th 
September 1877 for Rs. 450-0.0, providing 
interest at the rate of Re, 1.00 per sent. 
per mensem. The material portion of this 
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mortzage-deed is souehed in the following 
` words:— 

For the mortgage-money the shop is to 
be sonsidered mortgaged. I shall eontinue 
to pay interest at the rate of Re. 1 per sent. 
per mensem and after paying off in one year 
the prinsipal money due under the previous 
mortgages and the present mortgage together 
with interest, I shall get the mortgaged 
shop redeemed, otherwise after the expiration 
of the stipulated period, I shall deem the 
shop as sold in lieu of the entire money, 
The mortgagor will sontinue to be liable for 
repairs as before,” 

Aesording to this stipulation the period 
fixed for payment and redemption expired on 
the 28th of September 1878. The suit was 
instituted on the 18th August 1915 by the 
plaintiffs, who are the transferees of the 
equity of redemption from some of the 
representatives of the original mortgagors. 
The defendants are the transferees of the 
mortgagee rights of tha original mortgagees. 
The plaintifis slaimed redemption on pay: 
ment of Rs. 1,250, the prineipal money 
reeured under the three above mentioned 
mortgages. The defendante, on the other 
hand, urged that they were entitled to reeover, 
in addition to the prinsipal money, Rs. 3,552, 
interest ealeulated up to date, and Rs. 1,000 
on sesount of improvements and repaira 
cffeeted by them. They also pleaded that 
Musammat Lado was & nesessary party and 
that the suit was defestive without implead- 
ing her. It may be stated that Musammat 
Lado was impleaded and it has been held 
that she owns a } share in the shop sought to 
be redeemed, and that only i of the mort- 
gaged shop had rightly been transferred by 
Tej Ram, the grandson of the original mort- 
gagor. No question arises with regard to 
Musammat Lado in this appeal, and, therefore, 
no further notiee may be taken of the matter, 
The erusial question that arose for desision 
in the ease war, whether the interest was to 
eoase after the stipulated period for payment, 
or in sase the mortgagees did not foreelose 
the mortgages, as, provided in the three 
mortgage-deeds, the interest under the 
second and third mortgages was to ecntinue 
to run as before. The Court of first instanee 
allowed interest on Rs. 300 under the sseond 
mortgage for four years and eight months and 
on Rs, 450 under the third mortgage for one 
year at the rate of Re. 1 per eent. per 
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mensem, whieh eame to the total of Rs. 222. 
It further allowed interest by way of 
damages at Re. 0.8.0 for 36 years and 11 
months, amounting to Rs. 1,660. The Court 
held that it did not seem that the parties 
intended that interest should seasa if the 
mortgage eontinued, With respeet to the 
elaim on aesount of expsnses ineurred in 
effesting improvements and repairs the Court 
allowed Rs. 670, thus the total amount found 
due by the plaintiffs was held to be Rs. 1,250 
plus Rs. 222 plus Rs. 1,660 plus Rs, 670— 
Rs. 3,802. The plaintiffs were, therefore, 
given a desree for redemption on psyment 
of Rs, 3,£60. 


Both the parties appealed. The defendants 
elaimed interest at the full stipulated rate 
all through in addition to the prinsipal money 
and eosts of the improvements and repairs, 
while the plaintiffs slaimed redemvtion on 
payment of Rs. 1,250, prinsipal plus Rs, 222 
as interest, total Rs. 1,472. The lower 
Appellate Court aseepted the appeal of the 
defendants and held that aeeording to the 
eontrast the plaintiffs were bound to pay 
interest during the continuanee of the mort- 
gage and that the interest eontinued to run 
after the stipulated period for redemption 3r 
foreslosure. lt further held that assording 
to the terms of the mortgage-deeds, the de. 
fendants were not entitled to the eosts of im- 
provements, The Appellate Court, there- 
fore, modified the desree of the first Court 
by raising the total amount payable by the 
plaintiffs to Rs. 4,792, The deeree of 
the lower Appellate Court further provided 
that so long as the plaintiffs did not redeem 
the shop, they would have to pay interest at 
ihe rate of Re. 1 per sent. per mensem on 
the prinsipal money, Rs, 1,250, till the date 
of redemption. 


The plaintiffs have preferred this sesond 
appeal and the defendants have filed objee- 
tions in respest of Rs. 670, sosts of improve- 
ments, whieh have been disallowed. Mr, 
Moti Sagar on bebalf of the plaintiffs-appel- 
lants has eontended that inasmueh as there 
was no independent eovenant as to the pay. 
ment of interest after the period fixed for 
redemption in the mortgage deeds of 1874 
and 1877, the defendants were not entitled 
to any interest subsequent to that period. 
He has relied in support of his sontention 
en various rulings, two of whieh only need 
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be mentioned, namely, Bulanda v. Fateh Din 
(1) and Balwant Singh v. Gayan Singh 2), 
for after all the deeision of the partieular 
question raised depends on the true eonstrus- 
tion of the sontraet between the parties in 
each sace. The fasts of the sase reported 
as Bulanda v. Fateh Din (1) were somewhat 
similar to the fnots of the present ease, In 
that ease also the mortgage was with posses- 
Sion, a period was fixed for payment of the 
mortgage-money, and a foreelosure elause 
was entered to the effest that if the mort- 
gage-money was not paid within the period 
fixed, the land would be eonsidered as sold 
to the defendants, I¢ was held that no 
interest was payable to the mortgagees after 
the period fixed, as the land wan to be son- 
sidered as sold, there being no independent 
eovenant as to interest after that date. 

In the ease reported as Balwant Singh v. 
Gayan Singh (2), the learned Judges, who 
desided the ease, had to eonsider the terms 
of a sonditional mortgage-deed, whieh pro- 
vided that “in order to pay off a previous 
mortgage-deed, I have borrowed Rs, 300 
from the mortgagee- and hypotbeoated the 
share of whieh Iam the owner as security. 
I wil repay and liquidate the loan with 
interest at Rs, 1.8.0 per mensem in one 
lamp sum within four years. If I fail to 
do this, after the expiration of the appointed 
period, the hypotheeated property may be 
foreelosed-and sold outright." 

It was held in that ease that "the mort. 
gagee was not entitled to post diem in- 
terest.” : ^ 
. The real question to be desided upon a 
stipulation of this eharaeter is whether the 
parties intended that the relation of mort- 
Bagor and mortgagee was to subsist even 
after the period fixed for payment. In our 
opinion, aceording to the true sonstruetion 
of the elause in the mortgage-deed dated the 
29th September 1877, the intention of the 
parties was, that the relation of mortgagor 
and mortgages was to eease and the mort- 
gagees were to besome the absolute owners 
of the mortgaged property. . We, therefore, 
hold that the interest was to run only during 
the stipulated period. We are, however, 


(1) 26 Ind. Cas, 504; 67 P. R. 1914; 266 P.L, R. 
1914; 177 P. W. rl i j 
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of opinion that the mortgageea are entitled 
to post diem interest for six years, whieh will 
be a sharge on the property. In this view 
we are supported by the ruling in Jawahir 
Mal v. Raja Shah (3) and Ghumandi Lal 
v. Kankaya Lal (4) We aeeordingly aeeept 
the appeal of the plaintiffs and pass a deeree 
a8 follows:— 

On the mortgage of the 28th January 
1874, the defendant is bound to pay interest 
for ten years, the total amount of interest 
being Hs, 36 into ten years Rs, 360, Under 
the third mortgage, dated the 29th Septem- — 
ber 1877, the mortgagees are entitled to 
interest for seven years at Rs. 54 a year, whieh 
eomes to Rs. 378. The total amount of 
interest under both the mortgages, therefore, 
eomes to Rs, 738, Add Rs. 1,250 prineipal 
and the grand total somes to Rs. 1,988. We 
allow Rs. 100 on aesount of repairs, whieh 
Mr, Moti Sagar on behalf of the plaintiffs 
has agreed to pay. Thus the full amount 
to whieh the mortgagees are entitled eomes 
to Rs. 1,988 plus Rs. 100==Bs, 2,088, No- 
thing ean be allowed aseording to the terms 
of the mortgages on aesount of any improve- 
ments made by the mortgagees. Aceord- 
ing to the above findings both the appeal and 
objeetions suseeed in part, The plaintiffs 
are entitled to a deeree for redemption on 
payment of Rs, 2,088 together with eosts, 
whioh will be ealeulated in proportion to the 
failure and suseess of the parties, and further 
interest üt the eontrastuüal rate upto lith of 
August 1921, whieh we fix as the date of 
payment. 

Decree modified, 

(8) 95 P. R. 1902; 21 P. L, R., 1908, l 

(4) 52 Ind, Oas. 320, 


PATNA HIGH COURT. 
Appear FROM ORIGINAL ORDER No. 107 
or 1920, 
April 29, 1921. 
Present: — Mr, Justiee Jwala Prasad 
and Mr, Justies Adami, 
RADHA KANT LAL-—JUDGMENT- DEBTOR-— 
APPELLANT 
versus 
Musammai PARBATI KUER—Duscgzz- 
Hornpzg— HESPONDENT. 
Civil Procedure Oode (Act F of 1908), O, XXI, v. 2 
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— Execution of decree—Adjustment out of Oourt— 
Failure to certify adjustment, effect ef-- Procedure. 


There is no time prescribed either in the Code 
of Civil Procedure or by the Law of Limitation for 
à deeree- holder to certify tothe Oourt any adjust- 
ment ‘or ‘payment made by the judginent.debtor' and 
it is "the boundén duty’ of the déctée-Holde? to 
state’ in ‘the ‘execution petition under clause (e) 
of rule 11 of Order XXI of the Civil Procedure 
Code as to- what payments have been made by the 
judyment-debfor’ out of Court, in ordér ‘to’ show 
clearly” what*stim'is die ander "the décree for which 
he is seeking execution, It is:also' permissible to 
the judgment-debtor under clause (2) of rule 2 of 
Order XXI to inform the Oourt of a payment or 
adjustment made" oüt of Cour, and then the Court 
after necossaty enquiry is required to record the 
payment .or' adjustment. Where, . however, an 
alleged payment ur adjustment is not certified by 
- the decree-holder and no application is made by 
the judgmént- debtor within the préscribed period 
to“ have ‘the püyméent or: adjustment recorded, ib 
cannot bé ‘recognised by the Executing Court, and 
whatever the remedy of the judgment-debtor may be 
in such: a case, the Executing Oourt cannot enquire 
info thé matter and compel the déoree-holder tó give 
thé "judgment. debtor credit for the payment or 
. jo catry out. the’ agreement of adjustment. 
The decrée-holder can in such a case, so far as 
the Executing Court is concerned, execute the 
deoreo as if no payment or ‘adjnstment out of 
Court had been made. [p. 587, cols. 1 & 2; p. 538, 
eol. 1.4 

(Oase- law discussed.). ; 

Appéal from an order of the Subordinate 


Judge, Gaya, dated the 15th May 1920, . 


Messrs, Kulwant Sahay; S. N. Singh, Nitai 


Ohander Ghosh and Bat Guru Saran Prasad, for 
the Appellant, 

'Mesers. Manuk, Ganesh Dutt Singh, Jal- 
góbind Prasad Singh and S. N. Roy, for the 


Respondent, 
| JUDGMENT. 

Jwala PRASAD, J.—This appeal is direeted 
against ihe order of the Subordinate Judge 
of Gaya, dated the 15th of. May 1920, passed 
in execution proseedings. 

The deeree whish was put inexecntion 
was obtained by the opposite-party re- 
spondent on the 7th of Ostober 1915 for 
Rs. 50,621.11.0 on the ‘basis of a simple 
bond. The deeree.holder had also in his 
favour .a mortgage-bond for Rs. 20,000 
executed by .the judgment-debtor on the 

' 99th of September 1908, The money: 
decree in question was for the first time 
put in exeeution on the 3rd of August 1918, 
and was registered as Eixeention Case No, 446 
of that ysr.. The exeoniion was dismissed 
on the 14th Desember 191s for want of 
proper exdettion, The» present exesution 
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was put in on the 19th of Septernber: 1919. 
The husband of the deeres holder is her 
mukhiear am and the exeeution petition is, 
therefore, signed and verified by him on behalf < 


. of bis wife. 


On the 2rd of Maroh 1920 the judgment-- 
debtor filed two petitions of objeation: to 
the execution of the deeree; one- under 
gestion 47 and tbe other under Order 4 XI, 
rule 2 of the Oode'of Civil Prosedare: 
They were separately numbered but- were 
disposed of by one ard the same order of 
the Subordinate Judge, inasmueh as the 
point involved in both the petitions. was the 


pame, 


In short, the objeetion ofthe judgment- 
debtor is based upon‘an agreement between 
the parties set forth in paragraphs 3 and: 4 
of the objeetion petitions, In those para. . 
grapbs it is stated that on the 24th of 
Mareh 19:6 the parties same: to a'settle- - 
ment with regard to both the-elaims-of . 
the deeree-holder; one based upon the-mort- 
gage-bond and the other based’ upon the 
money.-deeree in question. In terma of the 
settlement it was agreed thatthe judgment. 
debtor should at onse pay the deeree holder 
Rs. 58,000 eovered by the mortgage-bond, and 
as regards the claim under the decree, after 
remitting the eompound interest, eto., the 
amount of the deeree was redueed to 
Rs. 50,532. It wasagreed that the judgment- 
debtor would pay up that sum by Deeember . 
1917, and that after the reeeipt of the 
entire amount, the deeree-holder . would 
certify the payment into Court, failing which 
the judgment-debtor would apply. to the. 
Court for reeording the payment made by 
bim. In ease of the entire sum of Ra, 50,532 
not kaving been paid as agreed upon by 
Desember 1917, the deeres-holder would 
be entitled to interest at. the rate of 8 
anras per sent, per mensem on the unsatisfied 
portion of the said sum, In : paragraph 
4, the judgment-debtor stated that he paid 
on different dates, from the 24th of Mareh 
1916 up to the 30th of September 1917; 
eeveral sums of money aggregating to 
Ra. 47 ,000, As to the balanee it is stated 
that on &osount of the fraud of his servant 
it was not paid in time and that he was 
ready to pay the same and, as a matter of 
fact, has, undér the' Court's order, déposited 
the same in Court by means ‘of challaiis, 
The Oourt refused to investigate into the 


Vol: LXIL] 
RADHA KANT LAL U, PARBATI KUER, 


allegations set forth in the.aforesaid.para: 
graphs 3: and-- 4 | of- the objection petition, on 
the ground. that the. adjustment and'the 
payment of the dearee as alleged therein 
sould ‘not- bat resognized . by: the. exesutive 
Court: by virtue ‘of -Orcer XXI, rule 2 (3) 
of* the ‘Code of. Civil. Prosedure, a and henss 
any inquiry into the allegations of the judg 
mení-debtor was useless, It is not disputed 
that the entire sum to whioh the desres- 
holder was entitled under the deeree was 
not ‘paid either upon: the saleulation of the 
olaim:-arrived at under the déores, or the 
game said to-have been agreed: upon, namely, 
Rs,- 50,532, under the alleged ' agreement 
of thé sudo moni: debtor, Under the alleged 
agreement, the entire sum of Rs. 50,532 was 
to be paid up by Desember 1917. This entire 
sum was not paid-up‘by Desembar 1917, and 
eonsequentiy thë dearee-holder had tient to 
exesute the deeres. 

The. question then is whether the daaree- 
holder ean exeeute tha deeree for thesam 
slaimed by her as due under the dearee, 
or. she :is bound to.give eredit for the sums 
alleged by the judgment-debtor to have been 
paid to her from time to time from the 24th 
of Marah 1916 to the 13th of September 
1617, The dearee-holder ie, no doubt, bound fo 
state, in- his ' verifiód petition for execution, 
ihe amount due under the desree under 
Order XXI, rule 11 (g) of the Code. Sha 
denies there being any paynient or adjust- 
ment of the deeree and states in the petition 
for execution that the entire sum under the 
deeree is due to her and that nothing was 
paid. by the judgment debtor. It was also 
insambent upon the desree holder to certify 
to‘ the Court whish passed the desres any 
adjustment of the deeree in whole or in 
part, or any sum of money paid by the 
judgment debtor. towards the satisfastion of 
the desree under Order XXI, rule 2 (1). 
Thereis no time pressribed either in the 


Oode'of Civil' Prossdure or by the Law of’ 


Limitation for a deeree holder to sertify to 
the Court any adjastment or payment mide 
by the. jadgment debtor. S> it was the 


bounden daty of the desree. holder to state; 


in’ ths exésütion pétition, under” o'aaso' (4) 
of rc e Li as to what payments wera mada 


by the jug mant. debtor, out of Court, in 


order to show elearly what gam was dae 
under the deerse for whioh' sh»: sought 
exesaiion, The degree: holder has not sorti- 


INDIAN. CASES; 


537 


fied to the Court unter Order SAT, rule 2, 
nor has’ she set forth any payment made 
by the judgment-debtor towards the deoroo, 
in the exeeution petition. "Therefore, the 
Exeeuting Court upon the sxesntion petition 
of the desree-holder has to assume that no 
payment out of Oourt was made by the 
judgment-debtor and that there was no 
adjastment of the desres either in whole 
or in’ part. The judgment.debtor alao did 
not inform the Court of the adjustment of 
the deeree, or the payments allegad by him 
in his objestion petition within the period 
of 90 days fixed by Artiele 174 of the First 
Sehedule to the Limitation Ae‘, whereas 
uader Order XXI, rula 2 (1), an obligation ia 
east upon the deeree-holder to certify any 
payment or adjustment of the desres. It 
is psrmissible to the juigmenot debtor also 
under olanse (2), to inform the Court of 
sash a payment or adjustment, and then 
the Court after nesassary enqiiry is required 
to resord the said payment or’ adjustment. 
The jadgmsut-deb‘or did not make any 
applieation under the said elauss within the 
presoribed period and now his right to 
apply is barred by limitation. His appli- 
cation under Order XXI, rule 2, is, there- 
fure, not maintainable at this stage. The 
result is that the alleged payment or ‘adjust- 
ment has not been sertified by the deseree- 
holder or resorded by the Court under 
Order XXI, rale 2. The alleged adjustment 
or payment sannot sonsequently be resognized 
by the Exeauting Court. Clause (3) of Order 
XX!, rule 2, is clearly precise upon the point. 
1t Rays: 

“A payment or adjustment whieh has not 
been sartifed or reeorded as aforesaid Bball 
not be resognized by any Court exosnting the 
deeree,” 

The agresment of the 24th of Mareh 
1916 redusing ths amount of. the deores 
from Rs. 50,621-11-0 to Rs. 50,532 ‘was not 
certified or resorded under Order XXI, rale 2, 
If it was an adjustment; the tims for having 
it resogaizsd in «he Exesuting Court has 
now long expired, Ib is, however, said that 
the said agreement is not an ` adjustment 
of tha desree and sonsequently Order XXI, 
rule 2, doas not bar the sogaizanee of tha 
Oourt by reason of its not having been 
0arbifiad or reoordsd within the ‘ preseribad 
period. Toe agreemans elaarly feduses the 
amount of tae desree by 'résson of sertiia 
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arrangements between the parties, whereby 
the elaims under the mortgage bond were 
also- settled. Saeh an agreement eannot be 
anything: elae than an adjustment of the 
desree and, a8 à matter of fast, it is 
sought to be enforsed by the judgment- 
debtor as an adjustment by sesking to reduce 
the amount of the alaim ander the deeree 
to the sum spesified in the said agreement. 
The agreement was not asted upon and the 
judgment-debtor failed to pay up the entire 
sum by Desember. 1917 as was slearly 
stipulated for in the agreement. Therefore, 
the óbligation east upon the deeree-holder, 
by the agreement, to eertify payment did 
not arise, inasmush as the entire sum was 
not paid. The agreement in itself does not 
bar the exesution of the deeree. On the 
other hand, it olearly says that in the event 
- of any portion of the desres remaining 
unsatisfied, the deerée-holder would be entitled 
io sharge interest at the rate of 8 annas 
per sent. per mensem. Therefore, the portion 
of the agreement relating to the reduetion of 
the elaim under the deeree is not enforeible 
now. 
The only question, therefore, is, as already 
stated, whether the payments, on the several 
dates, of large sums of money amounting 
to Rs. 47,000 from the 24th of March 1916 
to the. 13th of September 1917 ean be 
re-opened in the exeoution proaeedings. Sush 
a question ean, no doubt, arise under sestion 
47 of the Code of Civil Prosedure as a 
question relating to the ^ exeeution, 
dissharge or satisfaction of the deasree, bat in 
order to avail of seation 47, it must be shown 
that the Executing Court was bound to 
reeognize the payment. That is to aay, if the 
payment was sertifed or resorded ander 
Order XXI, rule 2, and was not given eredit in 
the exesution proeeedings, the judg ment- 
debtor sould have it enquired into under 
seation 47 of the Code; but, when the right 
to have the payment resorded is barred by 
limitation, I do not think that seation 47 
ean at all some to the relief of the judgment- 
debtor. The provisions in the law seam 
to me to be plain. It has also reeeived 
judicial pronounsements and it appears to 
me that it :is soneluded by the anthorities 
[Ram Doysl Banerjée v. Ram Hari Pal (1) 
Jogendra Nath Sarkar v, Probhai Nath Ohat. 


(1) 20 0. 32, 10nd, Deo, (N, s.) 23... 
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terjee (2), Krishna Atyar v. Savurtmuths ` 
Pillai (8), Biroo Gorain v. Jaimurat Koer 
(4), ‘Trimback Ramkrishna | Banade v. : Hart 
Lazmun Ranade (5), Hansa Godhajt Marwadt 
v. Bhawa Joga Marwadi (6), Imam-ud-din - 
Khan v. Bindabasini Prasad (7), Sukhdet 
Kumari v. Rat Bahadur Mahamaya Prasad 
Singh (8), Ghast Ram v. Dalel Singh (9) and 
Man Mohan Karmakar v, Dwarka Nath 
Karmakar (10) ). 


Relianee has been plased upon the obser- 


. vation of Hegton, J., in the ease of Trimbaok 


Ramkrishna Ranade v. Hart Lagman | Hanade 
(5). His view was, however, not followed 
in the eases of Jogendra Nath Sarkar v. 
Probhat Nath Ohatteriee (2) and Biroo Goratn 
v, Jatmurat Koer (4). The view express- 
ed by Heaton, J., in the ease of T'ímback 
Ramkrishna Ranade v. Hari Lazman Ranade 
(5) was given effeet to in the latter ease . 
of that Court in Hansa Godhajs Marwadi v, 
Bhawa Jogait Marwads (6). No doubt it 
imposes great hardship upon the judgment- 
debtor when the saetual payment made by 
him is ‘not reeognized in exeeution prooeed- 
ings and the deeree-holder is allowed to 
execute the entire deeree in spite of sush 
payments, In the opinion of Heaton, J., 
in spite of the provisions in Order XXI, 
rule 4 (3), it was the duty of the deeree- 
holder to exesute the decree only for the 
sum that was ‘justly due to him and he, 
having failed to disslose to the Oourt the 
payments made by the judgment debtor, 
in the exesution petition filed by him, 
upon whish the Court is set in motion, 
is guilty of fraud upon the Court, and 
that the Court would be ehary in allowing 
him to take advantage of his frandulent 
execution. As observed above, this view 
found favour with Seott, O. J., of the same 


(2) 21 Ind. Cas. 926; 19 0. L. J. 126; 19 O. W.N. 
90 


(3) 50 Ind. Cas. 584; 42 M. 338; 36 M. L. J. 876; 
9 L. W. 443, (1919) M. W. N. 248. 
a 13 Ind. Cas, 63; 16 do. W. N. 928; 180. L. J, 


174. 
(B) 7 ind. Oas, 940; 84 B. 575; 12 Bom, L, R, 
686. 
(8) 33 Ind. Cas. 282; 40 B. 888, 18 Bom, L., R, 
22. 
(7) 55 Ind. Cas. 890; 6 P. L. J. 7071 P. L. T. 149. 
(8) 48 Ind. Cas. 765. 


I od 
(9) 45 Ind. Cas, 222; 5 O. L, J. 92.1 
(10) 7 Ind, Oas, 65; 12 0, L, J. 812, 
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Oourt, who, along with Heaton, J., was 
party to theease of Hansa Godhajt Marwadi 
v. Bhawa Jogajt Marwadi (6), The view 
seems to have been resognised in another 
way in the ease of Ghast Ram v. Dalel Singh 
(9). In that ease the deeree-holder, in spite 
of the desree having been satisfied ont 
of Court, levied exesution and purshased 
the property at the anetion sale. In a 
snit for redemption brought by the judg- 
ment-debtor against the raorigagees it was 
pleaded that the equity of redemption 
had vested in the said. auction-purehaser 
(Bhikham Singh), who was also impleaded 
as defendant in the eame. Bhikham Singh 
` elaimed the equity of redemption under his 
purshase. It was held that inasmush as 
the deeree in exesution whereof he purshased 
the property was satisfied out of Court, he 
eommitted fraud upon the Oourt by sup- 
pressing the faet of payment and that the 
entire exeention proseedings and the sale 
were tainted with fraud and were null. 
It- was held that the payment or adjustment 
not eertified under Order XXI, rule 2, did 
not relieve the deeree-holder from the res. 
ponsibility and the obligation of setting 
forth, truly and fully, all the payments 
reseived by him towards the satisfaetion 
of the deeree, in the exeeution proeeedinga. 
The point really arose in that oase in 
another suit, and not in the exesution 
proseedings. It is true that Order XXI, 
rule 2, does not at all extinguish the right 
of the judgment-debtor arising from the 
adjustment of the deeree or payment made 
by him towards the asatisfastion of the 
deoree, It may be resognized by Courts. 
‘Order XXI, rule 3, only bara the recogni- 
tion of sueh payment or adjustment by 
the Hxeeuting Court. If, however, the 
judgment-debtor is prevented by the fraud 
of the desree-holder and by a fraudulent 
assuranse given to him that he wonld sertify 
or had certified the payment whieh he 
was bound to do under elause (1) of 
Order XXI, rule 2, a question might arise 
whether in spite of the judgment-debtor’s not 
having informed the Court witbin the time 
pressribed, it would not beopen to him to 
get rid of the provision of Order XXI, 
rule 2, elanse (3), by reason of the fraud 
eommitted by the desree holder in tha initi 
atory stage, namely, at the tims of the 
adjustment or the payment, Bat that ques- 
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tion does not arise in the present ease, inas- 
mush as no fraud of any kind has been 
alleged in the petition whereby the judgment. 
debtor was prevented from having his pay- 
ment resorded in Court under Order XXT, 
rule 2 (2). Asit has not arisen, I need 
not discuss this point or give any opinion. 

Therefore, the only question is whether 
the negleat of duty by the desree- holder to 
eertify the payment or the judgment .dobtor'a 
own lashes to some to Court in time to have 
the payment reeorded bars the latter from 
having an enquiry made, as to the payments 
made by him, in the exeeution proseedings, 
Dawson Miller, O. J.,in the oase of Sukhder 
Kumari v. Rat Bahadur Mahamaya Prasad 
Singh (8) observed as follows :—" It 
may possibly be a hardship in  sush 
sasea if infaet the money has been paid or 
the deeree otherwise adjusted. We have no 
doubt, however, that the rule was introdus- 
ed with the very objeet of avoiding in exeeu. 
tion proeeedings disputes between the parties 
and frequently long enquiries as to what 
sama had or had not been paid out of Court 
in satisfastion of the desree," Obandavarker, 
J., in the ease of Trimback Ramkrishna Ranade 


` v. Hari Lokman Ranade (5) tried to solve 


this diffisulty and to relieve the judgment- 
debtor of the hardship by penalizing the 
deeree-holder for his fraudulent aetion. He 
suggested that “In dealing with the darkhast 
(exeeution petition) it will be sompetent for 
the Subordinate Judge to eonsider whether, 
apart from the appellant’s right to exesute 
the deeree in spite of his deed, his eonduet 
in seeking exesution has been fraudulent 80 
as to render him liable to a oriminal pro. 
Besution. Fraudulent executions of deerees 
must be dissouraged by the Courts whenever 
they some to their notiee; and deeree-holders, 
who enter freely into adjustments outside 
the Court and do not sertify them as requir- 
ed by law, bubfraudulently apply for exesu- 
tion ignoring the adjustment, should be dealt 
with under the Criminal Law, It will also 
be eompetent forthe Subordinste Judge, in 
dealing with the darkhast, to eonsider, whe- 
ther under section 258 of Aet XIV of 1852, 
the respondenít's plea of adjustment outside 
the Court, put in as a defense to the darkAast, 
san be treated as notise to the Court of the 


adjustment, satisfying the provisions of the 


gestion regarding sertifioation so as to war. 
rant the Oourt in holding that the deeree, 
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having been wholly satisfied nesording ` to 
law, is no longer eapable of exeeution,”’ He 
refrained from expressing any opinion upon 
this point. 


Upon’ the law as it ie, and upon the trend ` 
of the desisions, it is not possible to give- 
relief ` to the: judgment.debtor in sush oases: 


by reason of' the, stringent rule of Order 


XXT, rule 2 (3). It will, however, be a’ 


matter of great regret that the deeree-holder 
: in the present ease. in spite of having reseiv- 
ed “money failed to eertify payment in Court 
as was his duty under Order XXI, rule 2, 
and thatshe now files a verified petition al- 
leging' that no payment was made, 
Odurt oan very well draw the attention of 
the lower Court to the allegation of’ the 
judgment.debtor set forth in his objestion 
petition that a large sum of money, approash- 
ing néarly the entire sum due under the 
déeree, was paid up and that she, the deorae- 
holder, was taking great.risk in executing 


the deéree without giving eredit for the' 


RM The Court sannotdo mote- than 
is. : 
The appeal is, therefore, dismissed. In 
the eircumstanees ‘there will be no order as 
to -sosts. 
‘Avant, J.— Lagree. 
` Appeal dismissed, 
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LAHORE H.GH COURT. 
SECOND Oivit Area.L No. 1116 or 1917. 
April 25, 1921. 

. Present;— Mr, Justice Abdul Raoof and 

Mr. Justice Martineau, 
Musammat RAM KOUR AND APOTRER— 

PLAINTIFES— A PPELLAATS 

t Eraus 
. JIWAN SINGH-——DErsNnpant— 
RESPONDENT, 

Custom— Alienation—Suit by #eversioner — Decree 
obtained--Death of. decree-holder pending ' appeal— 
e right of, to benefit of decree— Legal representa- 

Where a reversioner obtains a decree for possession 
of certain land and dies pending an appeal pra- 
ferred by thé &lienee, leaving a widow, the widow 
is entitled to the benefit of the decree and re. 
presents her husband to that extent. [p. 641, col, L] 
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Sesond appeal: from a’ deeree of the: 
Additional Distriet Judge, Karnal.at Ambals, 
dated the 5th February 1917,revereing that : 
of the Junior Subordinote Judge, Karnal, 
dated.the 30th June 1916; 

Lala Rama Nand, for the Appellants, 

Dr. Gokal Ohand Narang, for the Respond- 
ent. 

JUDGMENT.—This was a suit for the 
possession of: 105 bighas and 12 biswas- 
kham of. sulturable land situate in 
Monza Bhagwanpur, Tehsil Thanesar. Datta 
Ram, the defendant No, 2, sold the above- 
mentioned land to Jiwan Singb, the defend» 
ant No. 1, under tworegistered.sale.deeds, 
dated the 16th June 1304 and the kith- 
May 1908. The plaintiff, Partapa, was 
admittedly a sollateral of the vendor. The 
suit.was based on the allegation “that the 
Bale-deeds were executed without sonsidera- 
tion aud without valid nesessity, and that, 
therefore, they eould not affeet the plaintifi’s . 
right in the land, whish was ancestral, 
The vendee pleaded that the land : was not 
ansesiral, that. the eales were made for 
sonsideration and valid necessity," and that: 
the plaintiff was debarred from bringing 
the suit on acsount of bis silense for A. 
eonsiderable period. The defendant No. 2, 
the vendor, pleaded that the land was 
ansestral, that he had beeome kanrara jogi, 
that he had nothing.to do with the land 
in suit, and that he had only. received 
Rs. 320. The Trial Court held the land 
to be ancestral and found that the eonsidera- 
tion to the extent of Rs. 830 only had 
been legally proved. The suit was aeeord- 
ingly deereed for the possession of the land 
in dispute on payment of Rs. 830. Both’ 
parties appealed, During the pendeney of: 
the sppeals the plaintiff, Partapa, died, 
and it is admitted that he left no collater. 
als, but two widows, Musammat Ram Kour. 
and Musammat Aso. Their names were: 
brought on the. resord as legal represen-: 
tntives ,of the deceased Partaps. As. regards. 
the appeal by Partapa the lower Appellate. 
Oourt held that the right of the plaintiff 
being personal, his widows could" not sarry. 
on the appeal. The plaintiff's appeal, there.. 
fore, was held to have abated and dismissed. 
Jiwan Singb, vendee's appeal attacked the 
deeree whieh: had been. obtained by. Pantapa 
before his death. It. was, urged on. hig- 


behalf that as the: right to ohallengei the- 


i 
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-plienations was personal io  Partapa, the 
rigbt io sue must be taken to have been 
extinguished on his death, On the other 
hand it, was sontended that as the right 
to sue had been merged in a deeree, it 
subsisted and eannot be said to have seased 
.to exist on Partapa’s death. The appellants 
-gontention found favour with the learned 
‘Judge of the Court below, but instead of 
‘holding that the appeal had sbated and 
eould not proeeed, the learned Judge by 
a eurious prosess of reasoning same to the 
, sonelusion that the vendee’s appeal in tha 
absense of any lawful representative of 
Pertapa must sueseed. He made the follow- 
ing remarks in his judgment: — 

"But as Partapa is dead, and has left 
.no eollaterals and if the widows are allowed 
to sustain their alaim it will passto them 
‘and subsequently to their relations, who have 
prima fucte mush less right to it than a 
man who has at any rate bought and 
paid for it even though the vendor’s right 
. to sell was subjeet to oertain restrictions, 
under these cirsumstanees I must hold 
that the widows are inaompetent to resist 
the appeal of the vendee and to maintain 
that the sale was not for nesessity. The 
appeals of the vendes must, therefore, be 
assepted ‘and the suit -dismissed with costs 
. thrdughout,” 

Against this desision the widows- have 
appealed and in our opinion rightly. 
Partapa having died without leavingany eol- 
laterale, his widows would have the right to 
. susceed to any property left by him: It is clear 
he died possessed of the desree whieh had been 
passed in his favour before his death. His 
. widows would be entitled to the benefit of 
that deeree. The Full Bensh desision of 
the Allahabad High Oourt in the ease of 
Muhammad Husain v. Khushalo (1) fully 
applies to the faets of the present case. 
The head.note sets out the faets and the 
deeision of the learned Judges fully 
and elearly and runs thus :— 

“in a suit for the resovery of a share of 


.aneestral family. property whieh had been: 


. Sold in exesution of a money-deores for a debt 
.sontraeted- by the plaintiff's grandfather, 
-the plaintiff obtained a deeree in the lower 


(1) 9 A. 13L(9, Bẹ; A. W. N. (1886) 822; 6 Ind, 
Dee. (x. 8.) 519. 
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Appellate Court, from whieh the defendant 
appealed to the High Court. While the 
appeal was pending the plaintiff died, und on 
her applieation, his widow was made respond. 
ent in his plaee, At the hearing of the 
appeal, the appellant sontended that, upon the 
plaintiff'la death, the right to sue did not 


‘survive, and the appeal should, therefore, be 


decreed by the suit being dismissed: Held, by 
the Fall Beneb, that judgment having been 
obtained before the plaintifi’s death, the 
benefit of the judgment, or the right to sue, 
would survive to his legal representative, 
though whether the deseased plaintiff's 
representative sould enforee the whole of the 
judgment in this ease was a different 
matter.” l 

The prinoiple laid down in this Fall Beneh 
ruling was adopted by the Madras High 
Court in the ease of Subbarayu Mudah v, 
Manika Mudali (2). Though the desision of 
the Madras High Court is not quite elear, 
yət as the deeree passed by the lower 
Appellate Court was upheld and a - referense 
was made in the judgment to the Fall 
Beneh desision of the Allahabad High Court, 
we take it that they aesepted the paling 
of the Full Beneh desision. 

. In a Bombay case the plaintiff had sued 
for defamation and had obtained a deeree for 
damages against the defendant. The defend- 
ant after filing an appeal against ihe ‘deerse 
had died. His son and legal representative 
was plaeed on the resord asappellant. When 
the appeal eame on for hearing, the respond. 
ent- plaintiff objested that by the death 
of the defendant the appeal had abated and 
that the defendant’s son had no right to 
sontinue the proseedings. The oase is reported 
as Gopal Ganesh v. Ramchandra | Salashiv (3). 

The learned Judges held in that ease that the 
ease of Mohammad Hussain v. Khushalo (1) 
was in point, : They remarked at page 608 as 
follows :— 

"The result of these authorities would 
elearly seem to he that, where the elaim has 
been perfested by a judgment, the nature of 
the relief elaimed on appeal stands on a 
different footing and thera will ba no abate. 
ment." 


In view of the above authorities the desreg 
of the lower Appellate Court eannot ha 


(2) 19 M. 345, 6 Ind; Dec, (x. 5.) 910. 
(3) 26 B, 697; 4 Bom; L. Re 325, 
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sustained. We must, therefore, assept the 
appeal and setting aside the decision of the 
lower Appellate Court on this preliminary 
point, remand the ease to that Oourt, under 
Order XLI, rule 23 of the Oode of Civil 
Procédure, with the direstion that the appeal 
be plased on its original: number in the 

register of pending appeals and bə disposed 
of:assording to law. Costs will abide the 
result, 20 
Appeal accepted; 
Oase remanded. 


ALLAHABAD HIGH OOURT. 
Ssconp Orvin Appean No. 860 or 1919. 
May 2, 1921. - 

Present: — Mr. J babies Tudball and 
Mr. Justida Sulaiman. 
BISHENNATH AND ANOTHRR—-PLALNTIFES- 

— Å PPELLANTS' ; 
versus 
PHAREY JU ANE OTHERS A TE 
— RESPONDENTS, 


Bundelkhand Encumbered Estates Act (I of 1908), 
8. 18, transaction in contravention of, validity of. 


A transaction: entirely in sonbravention of: section 
18 of the Bundelkhand Enoumbered Hstates Act is 
void and cannot be enforced. [p. 548, col. 2.] 

Second appeal from a deerea of the 
Distriet Judge, Jhansi, dated the 7th April 
1919, 

Dr. K. N. Katju, for the Apel; 

Mr. H. K. Mukerji, for the Respondents, 

JUDGMENT.—This is a plaintiffs’ appeal 
arising out of a suit in whieh they saèk to 
resover a simple money-dearee on a bond, 
dated the 19th of January 1907. The Courts 
below dismissed the plaintiffs’ elaim, on the 
ground that the sonsideration of the agree. 
ment was one whieh was forbidden by law 
and also that it was of sash a nature that if 
permitted, it would defeat the provisions of 
the Bundelkhand Ensumbered Estates Aet I 
of 1903. The defendants to the suit were 
persons who same under that Aat. They 
were in debt and took refuge under the Aat 
and were deslared disabled proprietors, The 
plaintiffs were the sole ereditors, The matter 
went before the Special Judge’ under the 
Ast and the Spesial Judge made an award, 
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It is an admited fast that while the defend- 
ants were still under their disability, the 
present bond was exeonted by them in favour 
of the plaintiffs, It is an instalment bond, 
under whish the defen dants agree to pay off 
theamount of the award in a fixed term of 
years, It appears that there was some land 
whieh was in the joint oultivation of the 
ereditors and the debtors, in whioh the latter 
‘held a half share. In order to enable the 
‘ereditors to resover the annual instalments 
the defendants agreed that their share of 
the produee of this land should be taken 
eaeh year by the ereditors, After this 
agreement had been entered into, the 
Commissioner for some reason, but apparently 
under no seetion of the Ast, deslared the 
defendants freed from their disability. The 
Ast itself lays down eertain methods .by 
whieh the amount of the Spesial Judge's 
award should be resovered. They are to be 
found set out shiefiy in seetion 21 of the Aat, 
Seotion. 18 of the Ast in its explanation says 
elearly "that the effeat of the determination 
by the Speosial Judge is to extinguish the 
previously existing right together with all 
rights of mortgage or lien by whieh the same 
is secured, and where any amount isdetermined 
to be due to him, to substitute for those 
rights a right to resover that amount in the 
manner and to the extent hereinafter 
pressribed, and not otherwise.” Therefore, 
after the deeision of the Spesial Judge the 
present . plaintiffs lost all their right to 
resoyer the amount of the award otherwise 
than in the manner laid down by the law. 
Now it is admitted that the plaintiffa did 
not resover the amount due to them in the 
manner laid down in the Act, They say: 
"We reeovered the amount ina way not 
laid down by the Aet but in a manner in 
whish it was open to the defendants to 
satisfy our elaim, that is, by giving us . 
the simple money bond.” We may point 
out that the ease has been argued in two 
 respeets. ; 

Firstly, that the dosument is a simple 
money bond, and. secondly, in the aspest 
that it sonstitutes a mortgage. As regards 
the mortgage, the argument, of eourse, is of 
no forse whatsoever, for the simple reason 
that the law distinetly lays down in sestion 
10 (2) (a) that the proprietor shall be 
insompetent to exchange, give, or without 
the  sonsent of the Oommissioner, sell, 
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mortgage or lease his proprietary rights in 
the land or any part therecf, It is admitted 
before us that the eonsent of the Commis- 
sioner was never obtained to this transaation. 
An attempt has been made to persuade us 
to hold that the Commissioner's subsequent 
order freeing the defendants from the 
disability under the Act was really a 
eonsent fo the mortgage, but nobody who 
has read that order ean hold that opinion 
for a single instant. The Commissioner at 
no time consented to any mortgage and if 
the present transaction was a mortgage, it 
was incompetent to the mortgagor to earry 
it through, and the transastion is one whieh 
sannot be enforeed as itis forbidden by 
the law. Considered in ita aspeot of a simple 
‘money bond, it seems to us that it is 
equally forbidden by the law to the present 
plaintiffs to assapt any suah bond in satisfaa- 
tion of their elaim. They were olearly. 
forbidden by the explanation to sestion 13 
of the Ast to recover the amount due to 
them in any manner other than that laid 
: down in the Aet. 
ealled tc the desision in Radha Ba: v. Kamod 
Singh (1), whish sonsidered the sorresponding 
: gestion in the Jhansi Eneumbered Estates 
Aet in whieh there is an Explanation worded 
‘in exaetly the same way as the Explanation 
in the present Act. That was a oase of a 
mortgage, and this Court held -distinetly 
" that the mortgage was void and sould not be 
enforeed. it was also pleaded there that a 
simple money desree might be passed 
against the defendants. The learned Judges 
who desided that ease in respost to this plea 
said: “This plea might have prevailed had 
the elaim for a money-deeres not been barred 
by the law of limitation.” They held: 
“assuming thatthe plaintiff was entitled to a 
simple money-deeree he sould not obtain it by 
his suit owing to the bar of limitation," 
We are asked to translate this expression as 
if the learned Judges had said that this plea 
“would” have prevailed had the alaim for 
the money-desree, not been barred by ‘the Law 
of Limitation. It is obvious that the learned 
Judges who decided that ease did not go into 
the point as to whether or not the money-desree 
‘gould be passed, Assuming that it sould, 
they held the suit was barred by limitation, 


(1) 30 A, 88; 4 A, L. J. 696; A, W, N, (1807) 2786. 
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The decision is, therefore, not one in favour 
of the present appellant. Attention has been 
salled to section 29 of the Ast, whieh lays 
down that the money.deeree on aesount of 
private debts ineurred within the period of 
disability was not sapable of exesution at 
any time against any land owned by the 
proprietor during that period, whether by 
way of attashment or sale, It is urged that 
this elearly shows that the defendants sould 
borrow money from the persons during the 
period of their disability and that there was 
nothing illegal in their doing so, "This may 
be correst. We do not for a moment say 
that it is wrong, but it does not mean that 
the plaintiffs sould have claimed satiafaction 
of their olaim under the award by taking a 
bond from the defendants, If we look at 
the matter entirely apart from teshnioalities, 
if is quite elear that the present suit is 
simply a suit to enable the plaintiffs to 
resovér the amount whish was awarded 
to them by the Spesial Judge. The 
method whish they have adopted is an 
attempt .to get round the law and nothing 
more, If they had wished to earry ont 


the mortgage, they ought to have gone to 


the Commigsioner with their proposal and 
obtained his sanstion and then the matter 
sould have been earried throngh, As it 
is, the plaintiffs are now seeking to enforee a 
whieh under sestion 13 the law 
distinstly says they shall not have. 
Consideration for the bond, therefore, was 


‘forbidden by the law or at least it is of 


such a nature that if allowed, it would 
defeat the provisions of the law. The whole 


- transaction is, therefore, void, it eannot be 


enforeed and the desision of the Oonurts 
below is eorrest. The appeal fails and is 
dismissed with eosts, 

Appeal dismissed, 


A 
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LAHORE HIGH COURT. 
Feret Orvit Arrear No. 2859 or 1914, 
Mareh 12, 1921. 
Present :—Mr, Justice Chevis and Mr. 
Juatiee LeRossignal. 
KAME SHAH —DEF£NDANT— ÁPPELLANT 
versus |. 

MUHAMMAD SHARIF, MINOR, THROUGH 

Musammat SHARAF-UL-NISSA AND 


OTHERS—PLAINTIFFS— RESPONDENTS, 
Custom — Succession—Ststers v. collaterals—Non« 
ancestral property— Bodlaa of Frozepore District, 


There is no general custom in the Punjab in 
favour of the suocession of sisters to the exclusion 
of collaterals as regards any kind of immoveable 
property, whether ancestral or non-ancestral, [p. 644, 
col; 2, 

Among Bodlas of the Broxepore District collaterals 

in the fourth degree are entitled to exolude the 
sisters of the last male holder from succession to 
non-ancestral property. [p. 545, col. 1.] 
. First appeal from a decree of the Subor- 
dinate Judge, First Class, Ferozepore, dated 
the 12th October 1914. 

Pandit Sheo Narain, R. B., for the Appel- 


lant. 
Mr. JB. A. Oooper, Bakhshi Tek Ohand 


and Pir Akbar Al, for the Respondents, 


JUDGMENT,—The subjest of this suit 
is land whieh belonged to Boghe Shah and 


is now elaimed by the plaintiffs, who are ` 
_deseendants of Bhnpe Shah. Bhupe Shah 
was a; brother -of Mastana, the grandfather 


of Boghe Shab, and the plaintiffs are, there- 
fore, eolla£erals i in the fourth degree. 

.The aase having been decreed in favour 
of the plaintiffa, Kame Shah appeals to this 
Court. Kame Shah is the husband of Mu- 
sammat Subhan Bibi, a sister of Boghe Shab, 
The full faets of the ease are stated in the 
judgment of the lower Court and need not 
be repeated here. The only question whieh 
has been seriously argued is whether collate. 
rals in the fourth degree are entitled to 
exelude sisters of the last male owner from 
property whieh -is non-ansestral as regards 
the plaintiffs. The property was admittedly 
aequired by Kamar-ud-Din, father of Boghe 
Shah, so the land is not aneestral qua the 
plaintiffs. 

Mr. Sheo Narain on behalf of the appellant 
has taken us through the various instanees 
diseassed inthe judgment of the lower Court 
and urges that these eases are all more or 
less irrelevant and that thera is no proof 
whether the land whiah was ths subjest of 
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“these eases was ansestral or self-aequired. 


In many of these oases we find that eollaterala 
sueaceded, bnt there is no elear proof as to 


. whether the last male owner left a daughter 


or sister, Mr. Sheo Narain frankly admits 
that. sollaterals susesed in preferense to a 
sister as regards aneestra! property, but son: 
tends that when it is a ease of non-ansestral 
property the sisters should be given prefer- 
enee He is unable to refer us £o anything in 
the riwaj-t-am whish in any way supports his 
So far as the rewai-t-am is son: 
eerned, tho sisters sertainly do not anosead 
to any kind of property. The riwaj i-am 
goes further and exeludes even daughters 
from all kinds of property and though the... 
eorrestness of the riwai-t-am might be 


doubted so far as daughters are concerned, 


sinde the general agrieultural oustom of the 
Punjab favours the suscession of danghters 
to moveable property and to all self-aequired 
property left by their father, we certainly 
are unaware of any general eustom in favour 
of sisters to the exelusion of sollaterals as 
regards. any kind of.immoveable property, 
whether ansestral or non-aneestral. 

Mr. Sheo Narain next referred us to. Bhols 
v. ‘Kahna (1), in whieh a sister was preferred 
to asollateral inthe sixth degree as regards 
non-aneestral property. This, however, was 
a .ease relating to Dogars of the Ambala 
Distriet, whereas in the suit before us the 
parties are Bodlas of the Ferozepore District: 
and further in Bhol v. Kahuna (1) .inatanses 
were sited of sisters exeluding sollaterale. In 
the present ease we have been unable to 
find any sueh instanee, 

The next ease eited is Raniha v. Jindwaddt 
(2), In this ease a sister.was preferred to 


. collaterals in the fifth and sixth degrees. 


This ease, however, relates to Gurmant 
Baloches of the Muzaffargarh Distriet .and 
eannot be taken as a guide inthe present 
8880, 

Zainab Bibi v. Badar-ud-din (3) was 
also sited, but that sase.relates to a daughter 


and not to 8 sister, and ib cannot be. sontested 


that a. daughter .oeenpies | generally; a mueh 
more favourable position than a Sister. 


(1) 1 Jnd.. Cas. 695; 35 P. R. 1909; 82 -P. W, R, 
1909; 45 P. L. R. 1999. 

(2) 24 Ind. Cas. 942, 104 P, R. 1914; 221 P. L. R, 
1914; 122 P, W. R. 1914 

(3) 17 Ind. Cas. 187; 43 P. R. 1913; 270 P. W, R, 
1912; 20 P, L, R, 1918. 
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. We hold that it was for Kamme Shah to 
prove that sisters have a right to susseed to 
the exelusion of collaterals in the fourth 
degree even as regards land which is non- 
anaestral qua the sollaterals, and ‘we have no 
hesitation in holding that Kame Shah has 
totally failed to dissharge ths burdan of 
proof. Kame Shah’s wife is dead, but in 
this sase the argument is that as there are 
other sisters of Boghe Shah and their sons 
still alive, suesaasion has not yet opened out 
to the plaintiffs, and so the plaintiffs are not 
entitled to evict Kame Shah. Holding, 
however, as we do that the plaintiffs, golla- 
terala in the fourth degree, suseasd in prefer: 
ence to sistera of the last male holder, we 
find that -suesession has opened oat to the 
plaintiffs and that they have a right to take 
possession. 

As regards the other grounds of appeal 
we note that grounds Nos. 1, 2 and 5 have 
not been sontested, as Mr, Sheo Narain admits 
that he sannot support them and he has, 
therefore, given them up. Ground No, 4 
is to the effest that as Musammai Karim-ul. 
Nissa, widow of Ghulam Rasul alias Gaman 
Shah (see the genealogical tree at page 184 
of the paper. book), is still alive, the plaintiffa 
are only entitled at present to one half share 
of the land in suit. Before us, however, it is 
alleged on behalf of tha respondents that 
Musammat Karim-nl-Nissa has re-married. 
Whether this is sorrest or not. we eannot say. 
We note, however, that though Musammat 
Karim-ul-Nissa was. impleaded as a defond- 
ant she never appeared in Court; it waa never 
pleaded in thé lower Court that she had a 
Bhare.and so the question was never put in 
issue; and further there is no evidense what. 
ever on thse point exsapt the statement of 
Kame Shah. This grouud of appeal, there. 
fore, fails. —— BR 

Certain eross objestions have been put in, 
but Counsel for the respondents states that he 


does not wish to presas them and so he- has. 


not addressed us with regard to them. 

We uphold the desree of the lower Court 
and dismiss both the appeal and the oross. 
objeotions.. : 

: The appellant wili pay the sosis of the 
respondents in this Court exsapt any sosts 
éonnested with the eross objestions, regarding 
whieh eosts we pass no order. 

i "Appeal dismissed, 


gü 
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OUDE JUDIOIAL COMMISSIONER'S 
OQURT. 

Civit, Reyiston No, 87 or 1920, 
September & 1920. 
Present; —M v. Lindaay, J. O. 

DEO NARAIN SING I —Dsoig-Horpzg— 

APPLICANT 
versus 
RAM KHELAWANAND OTHERS-— 
OBJEOrORS 
RAM NARESH AND OTdERS--—ÜPPOSITE 
PARTIES. 
Civil Procedure Code (Act V of 1893), s, 115— 


Revision —High Court, when will not interfere—Order 
irregular or illegal but good on merits. 


A High Oourt will not interfere in revision under 
gection 115 of the Civil Procedure Code when the 
result of such interference would be to drive the 
parties to another suit, even where if is probable 
that the Oourt below has acted irregularly or 
illegally in the matter but its orderis good on the 
merits [p. 546, cols. 1 & 2,] 

Ravision against au order of the Munsif, 
Akbarpur, dated the 12th April 1920. 

Mr. J. R. Bansrji, for the Applieant, 

Mr. 9. N. Sinka for Mr. A. P. Sen, for 
Opposite Parties Nos, 1 to 9. 


JUDGMENT.—I have heard íhe learned 
Qounsel in support of this appliaation for 
While it may be the ease that 
the Court below has asted without jurisdie- 
tion in passing the order complained of, I 
am not obliged under sestion 115 of ‘the 
Code to interfere and in the pesuliar 
sireumstanses of this sase I deeline to 
interfere. The fasts may be very shortly 
stated so far as they are relevant for the 
disposal of the matter now before me. 

There was a share of Lanna 4& pies 
aneestral property, whish belonged to the 
predeeessors-in-interesi of Ram Khelawan 
and others, ‘the opposite party. That 
property was mortgaged by a predesessor- 
in title of Ram Khelawan and others and 
subsequently the equity of redemption in 
the lanna 4-pies share was sold to 
several people, namely, Bhulai Khan, Manaab 
Khan and one Rim  Partab.  Bhulai 
Khan and Mansab, it seems, redeemed the 
two mortgages whish were existing on 
the property and having done so, they 
brought a suit for contribution against Ram 
Partab, elaiming to resover from him one- 
half share of the mortgage-monsy whieh 
they had paid. They alao in that suit 
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asked for a desree for sale of the 8-pies 
share whieh belonged to Ham Partab. A 
deeree was passed by this Court in August 
1917, by whieh Bhulai and others were given 
a desree for sale as against Ram Partab, 
Alter this deeree was passed, Ram Khelawan 
and others brought a suit for deslaration 
that the transfer of the equity of redemp- 
tion of the l-anna 4-pies share which had 
been made by their predesessor-in title in 
favour of Bhulai, Mansab and Ram Partab 
was not binding upon them. This. slaim 
wan deereed and it is to be noted that 
Bhulai and others, as also Ram  Partab, 
were parties fo that suit, It has, therefore, 


been settled as between these parties that. 


the sale of the equity of redemption to 
Bhulai and others was invalid and not 
binding upon the joint Hindu family eon: 
sisting of the opposite parties in the 
present easa. While this suit, whieh was 
brought by Ham Khelawan and others, was 
pending, Bhulai Khan and Mansab Khan 
transferred the deeres for sale, whieh they 
had obtained from this Court, to the present 
applisant, Deo Narain Singh, It is quite 
elear that he took his transfer during the 
pendensy of the litigation in whieh Ram 
Khelawan and others were the plaintiffs. 
Deo Narain Singh has now sought to put 
the desree so transferred to him in exesu- 
tion, and the Munsif on the objestion of 
the opposite parties has refused the applian- 
tion, It is argued here that these opposite 
parties were no parties to the mortgage- 
deeree dnd that they had no right to 
objeat; and again , it is urged that the 
provisions of Order XXI, rule 58, do 
not apply to a ease where the sale is of 
mortgaged property. Rule 58 applies only 
to easesin whieh property has been attached. 
That may be aud as I have already ssid, 
it is probable that the Court below has 
aeted irregularly or illegally in this matter. 
At the same time it is quite elear on the 
merits that the order of the Court below 
ought to be sustained. It has been found 
judisially that the whole slaim of Bhulsi Khan 
and others was without any foundation aud 
that any rights they have got they have got 
after b transfer whieh has been deslared to ba 
void and eertainly in the present proeeedings, 
if there had been no transfer of the deeree for 
sale, Bhulai and Mansab sould not have been 
‘allowed to exeeute the deeros after the deela- 
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ration whieh has been passed in favour of the 
opposite- parties. That being so, I ean see 
no reason why Deo Narain Singh, the 
present applicant, who took his transfer 
while that litigation was pending, should 
be in any better position than Bhulai and 
Mansab, The only result of allowing an 
applisation of this kind would be to drive 
the parties to another suit. That I think 
is highly undersirable and would be eontrary 
to all justisa. 
I dismiss this application with eosts. 
Application rejected, 


ALLAHABAD HIGH COURT. 
Latress Parent ÁPPEAL No, 18 
or 1920, 

April 8, 1921, 
Present:—Sir Grimwood Mears, Kr., 
Chief Justice, and Justice Sir P. C. 
Banerji, Kr. 

SRI THAKURJI Tarnovau PARMESHWAR 
DASS —DEFENDANT — ÁPPELLANT 
v6Y5$S 
NANDA AHIR-—PrAINTIFF-— 


RESPONDENT. 
Hindu Law—Mitakshara—Joint family property— 
Gift of portion of property to idol, validity of —Trans- 
fer of family property, when justified. : 


Under the Mitakshara saystem of the Hindu 
Law, a gift by a father of a small portion of the 
family property in favour of an idol for pious 
religious purposes is valid though not made “during 
a season of distress.” [p. 547, col. 1.] 

A transfer of family property by a member of a 
joint Hindu family governed by the Mitakshara 
system of the Hindu Law would be justified if 
made either (a) in aseason of distress, or (b) for 
the sake of the family, or (c) for pious purposes, [p. 
547, cols, 1 & 2,3 

Letters Patent Appeal against the judgment 
of Justiee Sir George Knox, Kt., in Sesond 
Appeal No. 1672 of 1917, dated the 13th 
January 1920 and reported as 55 Ind. Cas. 317, 

Messrs, U, S, Bajpai and Janaki Pershad, 
for the Appellant. 

Mr. Saila Nath Muherst, for the Respond- 


ent. 


JUDGMENT.—Ths father of the plaintiff 
to the suit ou of whish this appeal has 


- 
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arisen made a gift of a portion of the 
family property on the Ist of January 1911 
to a deity for the purpose of a temple. 
Subsequently a relinguishmont was obtained 
from the manager of the temple, but the 
relinquishment was eanaselled at the instanse 
of the manager upon the institution of 
the suit, On the 18th of Saptember 1915 
one of the sons of the grantor brought a 
suit to have the gift sat aside, but his suit 
was dismissed, The present plaintiff, who 
states that he was imprisoned in jail at the 
time, brought the present suitfor a deslara- 
tion that his father was insompatent to 
make a gift of a portion of the family prop- 
erty in favour of the idol. 

The suit was desreed by thea Oourts 
below, and on. sesond appaal to this Court 
the desrses of those Courts were affirmed 
bya learned Judg». He based his judg- 
ment mainly apon tha text of the Mitak- 
shara oontained in paragraph 27 of Ohapter 
I. He was of opinion that the words 

"during a season of distress” in that 
paragraph governed the remainder of the 
eases which would justify a gift or mort. 
gage or sale and that as it was not proved 
in the present instansa that the gift to 
the idol was made during a season of 
distress, it was invalid and not binding on 
the plaintiff. 

Paragraph 27 provides that in the case 
of joint ancestral property a gift, mortgage 
or sale by ons of the members of the 
family without the eonsent of the other 
members is invalid; and paragraph 28 
provides au exeoption to the rule. That 
paragraph runs as follows: "Eyen a 
single individual may oonclude a donation, 
mortgage or sale of immoveable property 
during & season of distress, for the sake of 
the family and specially for pions purposes." 
As we have said above the learned Judge 
of this Court was of opinion that the words 

“during a season of distress " also governed 
the expressions “for the saka of the family 
and apesially -for pious purposes. * We do 
not feel ourselves justified in following the 
view of thelearned Judge. In our opinion 
the three eireumstanaes whiah are mentioned 
in paragraph 28 are exceptions to` the 
general rule laid down in paragraph 27 
and must ba deemed to ke disjunstive 
elausss, The eireumstanaes whiah would 
justify transfers are, as stated in that 
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paragraph, (1) a season of distress, (2) for 
the sake of the family and (3) spesially 
for pious purposes. aeh one of these elauses 
Seems fo us to be an exeeptionto the rule, 
independently of any of the other elauses. 
This appears to have been the view whish 
has been adopted ever sinee the year 1643. In 
Gopal Ohand Pande v. Babu Kunwar Singh (1) 
it was held that a gift of a small portion 
of the: joint family property for pions and 
religious purposes was a valid gift binding 
on all the members of the family. That 
ease was desided upon the opinion of the 
Pandit who was eousulted in the matter. 
No reference was made in that opinion 
or in the judgment of the Oourt to the 
words “during a season of distress” as 
being the governing elause eontrolling the 
clause authorising a gift for religious pur- 
poses, This ease was followed in this Oourt in 
the ease of Raghunath Prasad vw. Gobinda 
Prasad (2). In Trevelyan’s Hindu Law, 
page 284, the same view was adopted and 
the rule as laid down in the ease desided 
by the Sadr Dewani Adawlat was stated 
io be the rule on the subjest. In West 
and Buhler's Hindu Law at page 208 the 
same rule was mentioned, and this was also 
the eonelusion of Mr. Ghose as stated in 
his work on Hindu Law, Volume I, page 476. 
We think that there is no suffisient juatifies- 
tion for departing from the view whieh 
has prevailed on the subjeet ever sinee the 
year 1843. 

On behalf of the respondent it was eon- 
tended that having regard to the terms of 
paragraph 29 the expression “pious pur- 
poses" in paragraph 28 must be held to. 
ba equivalentto “indispensable duties," sueh’ 
as the obsequies of the father or the like 
as mentioned in paragraph 29, We do not 
agree with this eontention, We think that 
paragraph 29 was the author’s eommentary 
on what the rule was stated to be in the 
preceding paragraphs, spesially in paragraph 
98. We do not think that the last portion 
of paragraph 29 was intended to be a 
limitation of pious purposes as mene 
tioned in paragraph 28. We are unable 
to agree with the deeision of the learned 
Judge of this Court, 


S. D. A, R.2 
(2) 8 A. 7,4. W. N ', (1886) 19; 4 Ind, Deo. (N, s.) 
1066. r 
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, We accordingly allow the appeal, set 
aside the deerees of this Court and of the 
Gonrts below and dismiss the suit with sosts 
in ell Courts, inelnuding fees in this Court on 
the higher soale, 
; Appeal allowed. 


. OUDH JUDIGIAL COMMISSIONER'S 
n y COURT. 
RENT APPzsL No, 41 or 1920, 
February 14, 1921, 
: Present :— Mr. Lyle, A. J. C. 
. GUR PRASAD AND aNOTHER—PUHAINTIFFS 
— Å PPELLA BIS 
tersus 
Syed MOHAMMAD TAQI—Dsrenpant 


: — R£8PONDEN'. 

Civil Procedure Code (Act V of 1908), O. I, rr. 9, 
. 10- Non-joinder of gariies — Court, power of, to add 
parties or direct their addition. 


When a Court finds that, for the full determina- 
tion of the matter in suit, the names of certain 
persons should be added as defendants, it should, 
either on its own motion, add the names of those. 
persons as parties, or direct the plaintiff to do so; 
itis not justified, by reason of Order I, rule 9 of 
the Civil Procedure Code, in dismissing the plaint- 
- iff's suit merely on the ground of non-joinder, 


Appeal from a deeree of the  Distriet 
Judge, Fyzaibad, dated the 23th April 1920, 
reversing that of the Assistant Collector, First 
Class, Fyzabad, dated the znd August 1919. 

' "he Hon'ble Pandit Gckaran Nath Misra, for 
the Appellants. i 

Mr. Niamat Ullah, for the Respondent. 

JUDGMENT.—This was a suit under 
alause 15 of section 108 of the Oadh Rent 
Aet brought by a cosharer against other 
ob sharers for his share in the profits in 
khdia khewat No. €, shamelat Mauza Isauli, 
The Court of fret instance gawa the plaintiffs 
a desce. Ia first appeal ihe l6arned 
Distriot Judge has dismissed the suit on 
the sole ground that sertain of the oo-sharers 
were not made’ parties to the anit. In 
doing so the learned  Distrisb Judge haa 
relied on a roling reported aas Makrand 
Singh v. Mithu Lal (1), The learned Judicial 


aj 8 Ind. Cas. 742, 
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Commissioner who desided that ease relied 
on the ruling reported as Thakur Bakhsh v. 
Bhagwan Din (2), and his attention does not 
appear to have been dirested to rule 9 
of Order J of the Civil Proeedvore 
Ccde, whish provides that no suit shall 
be defeated by reason of the non-joinder 
of parties. The oase of Thakur Bakhsh v. 
Bhagwan Din (2) was desided before the 
present Civil Precedure Code was enacted; 
and in the former Civil Prosedura Code there 
was no sush provision with regard to non: 
joinder, When bbe Court found thatfor the 
full determination of the matter in suit the 
names of aertain persons shonld be added as 
defendantr, it sould either on its own motion 
have addcd tbe names of those persons 883 
parties or have directed the plaintiffs to do sc; 
but in view of the elear provisions of O:der I, 
rule 9, ib was vot justified in dismissing the 
plaintiff.” sait merely on the ground of non. 
joinder, 

The appeal is allowed and the cass will go 
back to the Court of first instance with direc. 
tions to bring all necersary parties on the 
record and to proosed with the trial of the 
suit de novo. Costs here and hitherto will 
abide the result, 


Apreal alicwed, 
(2) 1 O. C. 215. 


ALLAHABAD HIGH COURT. 
FigBr Crvit APPEAL No. 449 of 1918. 
April 19, 1921. 
Present :—Mr. Justiee Tudball 
and Mr, Justise Sulaiman. 
BHAGWATI PERSHAD-—-PraisTIFF— 
APPELLANT 
| bersus 
BABU. LAL AND OTHRAS-— DEFRSDANTS— 


; RESPONDENTA. l 

Limitation Act (IX of 1908), Sch. I, Art. 106—- 

Hindu Law—Joint jamily—8eparation—Partnership ` 

between separated member—Dissolution of partnership 

—Partition, suit for, maintainability of—Limitation— 
Procedyre—Parly failing to carry out order, effect of. 


Where, after the separation of the members of a‘ 
joint family, twoof them run a business, these two - 
members are partners within the definition of 
section 289 ofshe Contract Act; and where such 


ta) 


X 


‘erty, the partition 
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partnership is not fora fixed term, and one of the 
members, both by his actions as well as by his words, 
puts an end to whatever partnership had ever 
existed, the provisions of clause (8) of section 253 of 
the Contract Act apply and the only relief which 
such member is entitled to against the other mem. 
ber is an account and share of the profits of the 
dissolved partnership, and a suit asking for such 
relief must be brought within three years of the 
date of the dissolution. A suit for partition is not 
maintainable. [p 650, col. 2; p. 551, cel. I.] 

Where a plaintiff is ordered by the Court to take a 


“necessary step, such as to add necessary parties, and 


he refuses to do so, the Court would be justified in 
dismissing his suit. | p. 651, col. 1.] . 

First appeal against a deeree of the 
Subordinate Judge, Agra, dated the 25th of 
Ostober, 1918 

Mr, N. P. Asthana, for the Appellant,. 

Messrs. Baleshwart Pershad, Guleart Lal, G. 
Agarwala and Dr. S, I. Sén, for the Re: 
Bpondents, 

JUDGMENT.—This appeal arises out of 
a suit brought by the plaintiff appellant, 
who is a minor, for partition of. property, 
whish he slaims to be joint family property, 
owned by the joint family sonsisting of 
himself and the defendants, who are the 
sons of his unele, Baldeo Das. The prop- 
of whish is sought, 
consists of an ancestral house situated at 
Agra and a certain business whieh was 
divided ints three parts, one being a sloth 
business, one a businss of money lendirg on 
pawn of ornaments and the third an ordi. 
nary banking and hund: business. There 
was also a slaim in respest to other moveable 
properties, 8ueh as ornaments, oto. 

The defenee of the defendants was that 
there was ro joint family and that so far 
baek as the year 1885 there had been a 
eomplete separation in tbe time of the 
plaintiffs father. It was further pleaded 
that the plaintiff had no title or interest in, 
ihe ancestral house, — 

The Court below held that the separa. 
tion alleged by the defendants was sorrest; 
that the family had long been separate; that 
after that separation there had been a 
partnership between the plaintiff's father 
and the defendants’ father, whieh partner 
ship earried on the oloth businesa, the pawn- 
broker's business and the money lending 
business; that that partnership had some 
to an end at the latest in 1913, if not in 
the. year 1906; that a suit for azeuants, 6:9, 
of any such partnership. was barred by. 
limitation, 1t. held that the plaintiff was 
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the owner of a share in the anasstral house, 
but it dismissed the suit beainse tha plaintiff 
point-blank and deliberately refused to make 
the sons of Tika Ram, his other unale, parties 
to the suit, they baing members of the family 
which originally owned the house, 

The plaintiff has some here on appeal, 
It is admitted in the beginning that the 
point of jointness eannot now ba pressed in 
view of the arbitration award of the year 
1:08. The plaintifi’s elaim, therefore, for 
partition on the basis of the existenss of 
a joint Hindu family falls to the ground, 
but it is urged that in respest to the 
business the plaintiff must be deemed to 
be a eo-owner and as _sush entitled to a 
division and that his suit wonld fall under 
Article 120 of the Limitation Ást and not 
Artiale 106, and as the suit was within 
six years of 14th of April 1913 it is 
within time and the plaintiff is, therefore, 
entitled tc a deeree for the taking of the 
aesountsand the payment to him of anye 
thing that may be feunddue. In regard to 
the house it was urged that the plaintiff's 
anit should not be dismissed for non-joinder 
of the nesessary parties, that the Court 
itself sould have made the sons of Tika Ram 
parties and “could have gone on to divide 
the house and to have allotted the plaintiff 
his share therein. Certain faota must bae 
set forth olearly in order to enable us to 
understand the ease. Janki Das, the father 
of the plaintiff, Baldeo Das and Tika Ram 
were three brothers; their father died leaving 
them alive and also their mother, Musammat 
Biebhitra. Beldeo Das died on the 27th of 
January, 1915. Janki Das died on the 4th 
of April 1916. The present suit was brought 
on the 23rd of January 1918. In the year 
Sambat 1943, that is 1886, admittedly Tika 
Ram separated from his two brothers, The 
plaintiff in his plaint alleged that though 
Tika Ram separated, Baldeo Das and Janki 
Das remained joint, Janki Das in that year, 
1886, was still a minor but on the verge 
of majority, whish he attained in the year 
1887. After the separation of Tika Ram ~ 
Baldeo Das employed the shares of hia 
mother and Janki Das and himself in working 
up a business, one braneh of whish dealt 
in eloth, one in the pawn of ornaments 
and one in the kundi and  money.lending 
business The sloth shop was cpened in 
the name of Janki Das alone, In the year 
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‘1905 when Janki Das was major and before 
‘the birth of the present plaintiff, a dispute 
‘arose. Apparently Janki Das wanted to 
elaim a share in what had been allotted to 
‘Tika Ram. He wanted to go behind the 
partition of 1886 and elaimed that every. 
thing was still joint. The eause of this is 
not apparent, though it is probably due to 
‘the faet that Tika Ram had perhaps pros. 
‘pered whereas Janki Das had not. Be 
that as it may, there was an agreement 
between the three brothers to submit their 
dispute to arbitration. That was done on 
‘the 29th of September 1905, The arbitrators 
appointed met and they passed an award. 
They held in their judgment that the 
‘brothers had separated, that there had been 
eomplete separation between all three branches 
and that a share had even been allotted to 
‘the mother, Musimimad  Biehhitra. The 
arbitrators were unable to settle the aesounts 
between Janki Das and Baldeo Das, for the 
simple reason that Janki Das, who at that 
time was in sharge and in possession of 
the eloth shop, had refused to produee his 
books to enable the arbitratora to go into 
them. The arbitrators, therefore, had to 
leave: unsettled the settlement of the aesount 
'between: him and Baldeo Das. Janki Das 
sued to set aside this award and he fought 
his ease up to the High Court. The first 
Court dismissed his suiton the bth of June 
1909 and his appeal was dismissed by this 
Court in November 1911. lt is in view 
of the result of this litigation and of the 
‘award that the learnéd Vakil for the 
appellant has not pressed the slaim of the 
plaintiff that the family was joint on the 
date of the present suit. There are eertain 
‘other facts to whieh attention must be 
ealled. On the 14th of April 1913 Janki 
Das sent a notice to his brother, Baldeo 
Das, through a lawyer. The meaning of 
that noties is very slear, Ib runs as 
follows :— 
“As instrusted by your brother Lala Janki 
"Das, you are requested to explain the aesount 
of the partnership business within 15 days 
and to pay the amount due to my elient, 
and you are informed that my elient does 
not wish to keep the business in partnership 
and that if you will not explain the assount 
and pay the amount due to my slient, a suit 
will have to be instituted and you will be 
saddled with eosts uunesessarily, ” 
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There sre sopies on the doii whieh 


‘show that from the year 1908 onwards 
Janki Das has been putting himself forward 


as the sole owner of that braneh of the 


business whieh dealt in sloth. He obtained 


a number of desrees against persons who 
owed debts to the shop. On one oseasion 
when it was pleaded that he alone was not 


‘entitled to sue, he same into Court on the 


10th of May 1910 in Suit No, 4718 of 
1910 in the Court of Small Causes at 
Agra and swore on oath that he and 
he alone was the sole owner of the 
eloth shop. Assuming, therefore, that after 
the separation of Tika Ram, Baldeo Das 
and -his brother, Janki Das, eontinued to 
work together in partnership so far as the 
three businesses were sonserned, it is 
quite evident from the faats we have 
narrated above that he. very soon separated 
entirely in every way from that partnership. 
After the arbitration award of 1:08, in 
his suit by means of whieh he attempted 
to upset the award, he put forward the 
ease that the family was joint and that 
there never had been any separation st 
all and that everything was the property 
of the joint family. Yet at the same 
time while that litigation was going on, 
he was in other litigations slaiming that 
he was the sole owner of the sloth shop. 
Finally on the 14th of April 1913 he gave 
the noties to his brother Baldeo Das as 
pointed out above. It is quite elear, there- 
fore, that very soon after the arbitration 
award he started fighting with his brothers 
and had been eonstantly at ill-will with 
them sinee that date. The present plaintiff 
is a small boy who was born somewhere 
about the year 1914. It is obvious that 
no partnership existed at least from the 
14th of April 1913, the date of the notiee. It 
is urged on the plaintiff’s behalf that there 
was really no partnership at all between 
Baldeo Das and Janki Das; that it wasa 
sort of a so- ownership. So far as the 
business itself is seoueerned, there is elearly 
no foree in this sontention. The two brothers, 
were separate and if they ran a business, 
they olearly must have been partners 
within the definition of sestion 239 of the 
Contrast Ast, It is equally obvious that 
the partnership was not for a fixed ferm, 
and it is also obvious that both by his 
potions as well as by his words Janki Das 
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put an end to whatever partnership had 
ever existed. Sestion 253, elause 8, of the 
Contract Aet will apply and the only suit 
whieh Janki Das sould have brought against 
Baldeo Das was a suit for an aesount and 
the share of the profits of a dissolved 
partnership. Sueh a suit must be brought 
within a period of three years from the 
date of the dissolution. At the very latest 
this partnership was dissolved in the year 
i918 and the present suit, as we have noted 


above, was not brought until the year 1918. 


Therefore, as a suit under whieh the plaintiff 
seeks to have his share of the profits of the 
dissolved partnership, the suit is out of 
time, Artiele 120 elearly would not apply to 
the eirsumstanses of the present ease, 

Ej There remains the question of the anses 
tral house. The plaintiff's right to a share 
therein is denied by the defendants. On 
the plaintiffs own showing the sons of 
Tika Ram are neeessary parties to the suit, 
It is the aneestral house and at the time 
of the partition of 1836 & share eash was 
allotted to all three sons and one to 
the mother. The mother has sines died 
and her share would go in equal portions 
to eash sen, Tika Ram’s sons would, theres 
fore, be entitled to the same share in the house 
and in the oireumstanees of the ease they 
were nesessary parties to this suit, so far 
as the house was eoneerned, li was un- 
nesessary for the plaintiff to aeknowledge 
that they had any right, but in order to 
deside the ease properly it was absolutely 
nesessary that they should be parties. The 
. plaintiff, for some reason beat known to himself 
or to his lawyer, refused point-blank to make 
the sons of Tika Ham parties to the suit. 
He refused to take a necessary step whieh 
the Court ordered him to take and as he 
point-blank refused to do so, the Oonurt 
was justified in dismissing his suit. Wa 
are, therefore, of opinion. that there ia 
no forse whatsoever inthe appeal. We as- 
aordingly dismiss it with eosts, ineluding fees 
on the higher seale, 


Appeal dismissed, 
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OUDH JUDICIAL COMMISSIONER'S 
OOURT. 

Ssconp Orvic APPsALS Nos. 154 and 155 ` 
oy 1920. 

February 9, 1921, 
Present:—-Mr. Daniela, A. J. C, 
BiIKAROO AND orgmmuas —DrrENDANTA— 
APPELLANTS 
terts 
ANANT BAHADUR SINGH AX» 0THERS— 


PLAINTIFFA — RESPONDENTS. — 

Under-proprietor—Document conferring birt right, 
vent-free—Grantee, status of—Oudh Rent Act (XXII 
of 1896), 8,3 (8)—" For which he is liable to pay rent," 

meaning of——Registration, teat for determining liability 
of document to, 

Where a document gives to a person & perpetual 
transferable birt righb without payment of rent, 
the right ao conferred is that of an under.proprietor. 
[p. 562, col. Lj 

The expression . liable to 


“for which he is 


pay rent" in section 8 (8) of the Oudh Rent Act 


constitutes the distinction between an under-pro- 
prietary and a proprietary right, and refers to a 
otential, and not necessarily a present, liability, 
p. 552, col. 1.] 

The ‘question of the liability of a document to 
registration must be determined with reference 
to the consideration momey entered therein, and 
not the real value of the property dealt with thereby, 
[p, 552, col. 1.] 


Appeals from .desrees of the Distriet 
Judge, Fyzabad, dated the 10th Mareh 1920, 
upholding those of the Munsif, fyzabad, 


. dated the 23rd June 1919, 


Mr. 
lants, ` 
The Hon’ble Pandit Gokaran Nath Misra 
holding brief of Mr. A. P. Sen, for the 
Respondents. 

JUDGMENT.—These appeals arise out of 
a suit for a deelaration that the defendanta 
had no proprietary or under. proprietary right 
in the suit lands, The eause of aetion alleg- 
ed was that the plaintiffs bronghta suit for 
arrears of rent against the defendants, whieh 
was dismissed by the Revenue Court on 9th 
November 1915 on the ground that the 
defendants were béridars. The doeument on 
whish the defendants’ title is founded gives 
them a perpetual transferable birt right 
without payment of rent and oleatly on the 
faso of it eonfers an under-proprietary right. 
The learned Distriet Judge has held that 
the right eannot be  under.proprietary 
besause an ‘under-proprietor” is defined in 
the Oudh Rent Aet as a person possessing a 
heritable and transferable right of property 
in lend for whieh he is liable to pay rent, 


Syed Ali Mohammad, for the Ail: 
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whereas by the deed in suit no rent is reserv- 
ed. This interpretation is erroneous, The 
words “for whieh he is liable to pay rent” 
eonatitute the distinotion between an under. 
proprietary and a proprietary right. The 
appellants refer ms to a ruling of the 
Judisial Commissioner in Ganesh Prasad v. 
Bishwa Nath (1), in whieh a doenment very 
similar to that in suit and liko it bila lagani 
` was- held to sonfer an under-proprietary 
right; but apart from this ruling ib was held 
by :& ^ Béneh of this Ocurb in Shankar Sahat 
x.  Qujadhar Prasad (2) differing from a ruling 
of the Board of Revenue, that-sestion 79 of 
the U, P. Land Revenue Aot, 1901, gives the 
Sottlenient Offieér power to' determine the 
xents of under. proprietary holdings held rent- 

free. This ruling is clear authority for the 
proposition that thére ean be an under-pro- 
priet&ry holding-held rent-free. The words 
"for whist heis liable to pay rent" in sestion 
8 (8) of the Oudh Rent Aot refer to a poten- 
tial, and not necessarily a present, liability, 


The learned Ádvosate for. the respondents 
has sought tc support the desree of the Court 
below on two grounds whieh were not raised 
in that Court. One is that the deed -of biri 
required registration, inasmueh as the real 
value of the property was over Rs, 100. The 
learned Munsif rightly held that the question 
of liability to registration was to be deter- 
mined with referense to the sonsideration 
money entered in the deed, whish was Rs, 80, 
The second contention is that the bzré deed 
was not executed by all the oo-sharers and, 
therefore, is not binding on the plaintifs who 
did not execute it. The respondents cannot 
elaim as of right to raise this point in this 
Gourt as they did notraise it in the Court 
below. Order XLI, rule 22, allows them to 
support the deeree on any ground whish 
was found against them in the Court bslow, 
The learned Munsif had desided the ease 
in their favour and they might have support. 
ed the desree on this ground in the appeal 
before. the Dietrist Judge, but they did not 
.ehoose to do ao. 
there appears to be no substanoe in the obje». 
tiou. .[n partition proceedings, to which tho 
plaintiffs were parties and whieh took plasa 
shortly after the exeeution of the birt deed, 


(1) 66 Ind: Cas. 354; 23 O. 0, 30; 70, L. J. 1 
o (2) 40 Ind. Cas, 200 20 Q, C, Mh 40, 1.7, 40 


Apart from this, however, 


[16924 


the validity of birts granted by some of the 
oo sharers was .resognised as between the 
parties to the partition and the defendants 
have besn in possession under the deed ever 
since its exeoution in 1901. 

For the reasons already given 1 allow 
these appeals and diamiss the suit with eoste 


in all Courts, 
Appeals allowed, 
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PATNA HIGH COURT. 

ÅPPEAL FROM APPELLATB OxpE&R No. 187 

or 1920. 
May3, 1991, —— 

Preseni; —Mr. Justiee Jwala Prasad and 
Mr. Justise Ross, 
HARADHAN CHAKERVERTY— 
DEFENDANT—ÁPPZLLANT 

R vgeraus 
HARGOBIND DUTTA —PzrAINTIFF— 
RESPONDENT, 

Transfer of Property Act (IV of 1852), 8. 70— 
Mortgage-decree — Accession to mortgaged property after 
decree—Accession, whether can be sold—Hwecution of 
decree—Court, duty of. 


The principle of section 70 of the Transfer of 
Property Act does not apply to an accession to 
mortgaged property acquired subsequent to the 
passing of & decree on the mortgage. [p. 554, col. 1.] 

In execution of a mortgage-deocres the "Execute 
ing Cours has power to sell only the property 
specified in the deoree to be sold for the satisfac. 
tion of the deoree obtained by the mortgagee. 
Lp. 554, col. 1.] 

The ‘mortgagee of a mukarrart right obtained a 
decres for sale of the mortgaged right; Subsequent 
to the decree the judgment-debtor acquired a 
higherright in the property known asthe brahmotiar 
right. The decree-holder sought to seli the latter 
right in execution of the decree: 

Held, that the brahmottar right could not be 
Bold inasmuch as [p. 654, col. 1.; 

(a) the mortgage had “became merged in: the 
decree and the brahmottar right, even if it was 
an accession to the mortgaged property, did not 
enure tothe benefit of the mortgagee within the 
meaning of section 70 of the Transfer of Property Aot; 
[p. 554, col. 1.] 

(b) the Exeouting Gourt had no power to sell any. 
thing beyond the mukarrari right specified in the 
decree. [p. 554, col. i] 

Appeal from an order of the Distrist Jadge, 
Manbhum, dated the 29th Jaly 1920, oon. 
firming an order of the Sabordinaia Judge, 


Parulia, dated the 16th April 1920, 
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' Mri Shishir Kamar Mitter, for the: Appel- 
lant. 
JUDGMENT. 

JWALA Peasan, J.— This appeal arises out 
of an exesution proseeding. The desree-holder 
has obtained a morig.go -deeres with thd 
direstion to sell the mukarrart right mortgage. 
ed to him. Thejudgment-debtor subseqaent 
to the decree has asquired a higher right in 
the property known as the brahmottar right. 
The deeree-holder seeks to sell this higher 
brahmotiar right inatead of the miukarrari 
which was mortgaged to him. The judgment- 
debtor objests to it, on the ground that the 
brahmottar was never mortgaged and could 
not be sold in exeaution of the desree. The 
‘Oourts below have overruled the objeetion of 

‘the judgment-debtor, on the ground that the 
subsequent sequisition .by the judgment- 
debtor of the brahmottar right was an acoretion 
-to the original mukarrart. right aad that-sush 
‘an asoretion enures for the benefit .of the 
‘mortgagee under seetion 70 of the Tranafer 
of Property Aat, whieh runs as follows: — 

"If, after the date of a mortgage, any 
‘secession is made to the mortgaged property, 
the mortgagee, in the absense of a sontrast to 
the contrary, shall, for the purposes of the 
sesurity, be entitled to such aeeession.” 

The meaning of the section has been 
explained by giving two illustrations to it. 
TL. one refers to an inerease inthe land 
originally mortgaged by means of alluvion, 
The other refers to a certain plot of building 
lard originally mortgaged on which was 
subsequently rested a house. In these 
illustrations there was undoubtedly an 
assretion to the mortg:ged property. The 
Oourts below have relied upon the asse of 
Suga Narain Mandal v. Nanda Lal Sinha (1) 
in support of their view that the brahmcttar 
right subaequent]y asquired by the judgment 
debtor was an aecretion to his original 
mutarrart right in the property. Io tbat 
case the -mortgagors had a shtkmt right in a 
taluk at the time when the deed of mortgage 
was exesuted, Subsequently they aequired a 
mukarrort interest therein and it was held 
that the latter right was an aaoretion to the 
original shikmi right ard that the mortgagee 
was extitled to treat the subsequent enlarged 


a 


right as :esirity. That ease followed the 
Privy Couneii deeision in the oase of Raja 
— (1) 88 Q. 1212, 
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Kishendott Ram v. Raja Jumi.: Ali Khan (2), 
“There an Ondh falukdar granted an 


usufruetuary mortgage of a portion of his 


taluk, in reepest of whish there existed oer- 
The mortgagee 
having subsequently saequired these biri 
tenures ‘by purehase did not, as he might 
have done, kesp them alive as distinat 
sub-tenures, but treated them as merged in 


the taluk. The mortgagor, many years after, 


brought a suit for redemption, when the 
question arose, whether upon re-psying the 
som expended by the mortgagee in the 
purshase of the bits, in addition to the 
amount due on the fase of the mor! gage-deed, 
the plaintiff was entitled to the possession of 
the estate as then enjoyed by the mortgagee; 
or wbether thelatter was entitled to retain 
the birt rights and interests purehased by 
him as an absolute under-proprietary tenure 
in subordination to the talukdary rights, Held, 
that the plaintiff on re-payment of the original. 
mortgage-debt, and on reimbursing the 
defendant the sum expended in purehasing tha 
birts, was entitled fo re-enter on the estate 
with allthe rights and privileges enjoyed 
by the latter.” That was the converse of the 
proposition that an accession tc the mortgaged 
property enures for. the benefit of the mort- 
gages, for there the aseession to the property 
during the possession of the mortgagee was 
held to be for the benefit of thé mortgagor. 
At the same time a distinetion appears to have 
been made between the subsequent assossion 
having been kept separate or bsing merged 
into the original right. Oa the sontrary 
in the ease of Gangaba: v. Baswant Ballappa 
(3) it was held that the subsequent enlarge. 
ment of therights of the mortgagor in the prop- 
erty so as fo make his right alienable in hia 
lifetime, whereas he had originally only the 
deshgal vatan right eonsiating of an appurtenant 
of land to an hereditary offiss and inalienable 
beyond the lifetime of the inoumbaat, did not 
enure forthe benefit of the mortgagee and 
that the latter was entitled only to seil the 
vatan right whieh the mortgagee had originally 
mortgaged to him. 

The learned Vakilon behalf of the appellant 
did not o mtest the prinsiple that an aoaassion 


(2 50.198 (P. 0.);5 0. L. B. 2133 6 I. A. 145; 4 
Sar P. C. J. 175; 3 Buth. P. C. J. 657; Rafique and 
Jackson's P. 0. No. 58; 3 Ind. Jur. 426; 8 Shome L, R. 
1; 2 Ind. Dec. (N. &.) 737, 

(8) 6 Ind. Cas. 866; 34 B. 175 12 Bom, L, R. 148. 
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subsequent to the mortgage of the rights of 
the mortgagor in the property does enure for 
the benefit of the mortgages. He, however, 
disputed the application of this proposition 
when the mortgage is merged into the deeree, 
‘He sontends that the seeurity whieh the 
mortgagee had under the sonveyanss, entered 
into between the parties and embodied in 
the deed, is extinguished and is merged into 
the deeree whish dirests the sale of the 
mortgaged property and eonsequently the 
‘prinaiple of sestion 70 does not apply to an 
‘asession acquired subsequent io the deeree. 
In aupport of the proposition that the mortga- 
gee’s gesurity as well as the mortgagor’s right 
to redeem are both extinguished after 
the mortgage desres is passed, relianse 
has been placed upon the ease of Het 
‘Ram v, Shadi Ram (4), This view appears 


to be irresistible also upon the principle 
that the  Exesuting Court  eannot go 
behind the deeree and has to exosute 


the desree asit is, In other words, the 
Hxeeuting Court has to sell the property 
spesified in the deeras to be sold for the 
satisfaction of the desree obtained by the 
mortgagee. The deeree dirested the sale 
of the mortgaged property, whieh at that time 
was admittedly the mukarrarí right of the 
mortgagor. We, therefore, think that the 
contention of the judgment-debtor in the 
Courts below was right. 

Differing from the view taken by the 
Courta below we deeree the appeal and hold 
that the mortgagee-desreo-holder is entitled 
only to sell the property as deseribed in 
the mortgage-deeree. As there is no 
&ppearanee on behalf of the respondents, there 
will be no order as to eoste, 


Ross, J.—I agree, 
Appeal decreed, 


(4) 45 Ind. Cas. 798; 28 C. L. J. 188 (P. C.); 6 P. L, 
W. 58; 16 A. L. J, 607; 85 M. L. J, 1; 24 M. L. T. 92; 
(1918) M. W. N. 518; 20 Bom. L. R. 708; 22 O. W. N. 
. 1038; 40 A. 407; 9 L, W, 560; 12 Bur.L. T. 72; 46 I, 

A. 130, 
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OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Szcoxp Orvit Arerars Nos. 269 axp 271 
or 1919. 
February 2, 1921. 
Present: —Mr. Daniels, A. J. C. 
Ohaudhr:s SHEO RATAN SINGH— 
Poalntig¥F—APPaLLaNtT 
versus 
DRIGPAL SINGH AN» ANOTHER— 
DEFENDANTS — RESPONDENTS, 
BALBHADDAR AND OTHRRS— DEFENDANTE 
Nos, 3 TO 5—APPELLANTS 
versus 
Ohaudhrt SHEO RATAN SINGH— 


PLAINTIFF — HESPONDENT, 

Hindu Law—Joint family— Manager of family, ali. 
enation by, of family property—Transaction bene. 
ficial to family—Alienation, whether binding —Specu- 
lative transactions, rule as £o. 


A mortgage of family property by the manager of 
a Joint Hindu family which is proved asa faot 
to be beneficial to the family, is binding on the 
joint family property. [p. 555, col. 2.] 

A manager of a joint family property is not 
justified in alienating or pledging the joint family 
property for purposes of a speculative nature, but 
it cannot be laid down as an invariable rule that 
in no ease can the starting of a new business 
rd an alienation of joint family property. [p. 555, 
gol. 2. 


Appeal from a desree of the Disiriet 
Judge, Gonda, dated the 5th June 1919, son. 
firming that of the Subordinate Judge, 
Bahraich, dated the 15th Mareh 1919. 


The Hon’ble Pandit Gokaran Nath Misra 
and Pandit Harkaran Nath Misra, for the 
Appellant in Appeal No. 269 and Respond- 
ents in Appeal No. 271. 


Syed Alt Mohammad, for the Respondents 
in Appeal No. 269 and Appellants in Appeal 
No. 271. 


JUDGMENT,.—-These are two eross-appeale 
ina suit brought by Ohaudhri Sheoratan 
Singh for the sale of the suit property on the 
basis of a mortgage exesuted on the 10th of 
February 1911 by the first defendant Drigpal 
Singh and by Nirman Singh, the father of 
the minor defendants Nos. 3 to 5. The 
gesond defendant Drigraj Singh is the minor 
brother of Drigpal Singh. The defendants 
are all deseended from one Pilank Singh and 
the pedigree given below shows their 
relationships:— 22 
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nd SINGH 
f | | b 
Nirman Surat Sripal Dhondhe 
Singh, Singh, Singh. Singh. 
Drigraj Singh Drigpal Singh 
(defendant). (defendant). 
L 
7 
f | | 
Fatehjang Dunya Balbhaddar 
Singh Singh Singh 
(defendant). (defendant). (defendant). 


The original family has now been split up 
and ab the time of the transasticn in suit the 
defendants Nos. 3 to 5 formed a Hindu joint 
family with their father Nirman Singh and 
the first two defendants were members of a 
separate Hindu joint family, The Courts 
below have exempted Drigraj Singh from 
liability and passed a personal decree against 
Drigpal Singh on the ground that the 
mortgage was not exeeuted for legal nesessity. 
As regards the other bransh of the family 
they have found that the property was the 
self acquired property of Nirman Singh, and, 
therefore, the question of legal necessity does 
not arise, As against the defendants Nos. 3 
to 5 a deeree for sale has been given, Drigpal 
Singh and Nirman Singh were respestively 
the managing heads of their respeetive 
branshes of the family. 


The sole question in the plaintifi’s appeal 
is whether the mortgage was exeeuted for 
purposes eoustituting legal neeessity or family 
benefit so as to bind the joint family property. 
It is now well established, and has not been 
sontested before me, that a benefit to the 
family is a suffieient ground for upholding 
an Alienation. I may refer to the case 
of Tula Ram v. Tulshi Ram (1) in whieh a 
loan on the seeurity of the joint family 
property for the purpose of purehssing 
Zemindari property for the benefit of the 
family was upheld as valid, Again in the 
ease of Ram Bilas Singh v. Ramyad Singh 
(2). it was laid down that astual eom- 
polling neeessity is not the sole test of the 


(1) 60 Ind, Cas. 3; 42 A, 559; 18 A. L, J. 699. 
(2) 68 Ind, Oas. 303; 5 P. L. J. 822, 1 P.L. T. 888; 
2 EB P, Lh. B (Pa?) 228, 


INDIAN OASES. 


255 


validity of an alienation by the manager. 
When if ean be shown that the trausastion 
was one whieh was benefieial to the interest 
of the family as a whole, the transaetion 
is valid. Here it haa been found by both 
Oourts that the loan was borrowed forthe 
purpose of starting a eloth business. The 
sloth business was aetually started and the 
evidense shows that both the adult mem- 
bers of the family took part in it, A 
specially low rate of interest was agreed 
upon for as long as the eloth business 
should sontinne to bacondueted. It is also 
elear that the family was astaally benefited 
by the transaction. The learned Distriat 
Judge finds that although money was not 
borrowed for the purpose of eífesting the 
marriage of the sister of Drigpal Singh, 
yət asa fact the expenses of that marriage 
were defrayed out of the profita of the eloth 
business. The learned Distriet Judge has 
held the transastion not to be binding, on the 
ground that the defendants had no previous 
experienoe of trade and that the starting 
of a new business was & venture of spesu- 
lative nature whieh sould not be treated 
as justifying an alienation’; It is undon. 
btedly good law that a manager of a joint 
family property is not justified in alienating 
or pledging that property for purposes of a 
speculative nature, but I am not prepared 
to lay down as an invariable rule that in 
no sasea san the starting of a new business 
justify an alienatian of joint family 
property. Here the «sireumstanees of the 
family have to be taken into account, Their 
Zamindari property was already mortgaged 
to the same ereditor. The adult members of 
the family had to find some means of sup- 
porting the family. They undoubtedly 
entered into this transaetion with the inten. 
tion of benefiting the family and it is found 
ane fact that the transastion proved benefieial 
to the family. Under these esireumstanses 
the transsetion should, in my opinion, have 
been held to be binding onthe joint family 
property. 

In view of my finding on this issue the 
question raised in the defendants’ appeal does 
not really arise. That appeal has been pressed 
on the ground that Nirman Singh’s interest in 
the property was really the joint family prop- 
erty of himself and his sons, The fasts aro 
that the.property had in 1895 passed ont of the 
hands of the family and been purehased by 
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&.sreditor.. In 1897 the four sons of Pilank 
Singh, one of whom it may be noted had 
separated at the time, re asquired it by mort- 
gaging it to one Babhuti. An interval of 
one day intervened between the sale and 
the mortgage but the twodeeds were really 
partof ona. transaetion. Under these oiroum.- 
stances I agree with the finding of the 
learned Distriet Judge that the property 
was not really re-aequired by the aid of joint 
family funds so as to besome joint proper- 
ty. 

On these findings the plaintiff's appeal 
susseeds and: is. desreed with sosta and a 
morígage-deeree in the usual form will be 
prepared in respeot cf the property of 
Drigpal Singh and Drigraj Singh, 
The usual six monthe! time will be -allowed 
for payment, The defendants’ appeal fails 
and it ia hereby dismissed with sosts, 


Appeal No. 269 allowed; 
Appeal No, 271 dismissed, 





ALLAHABAD HIGH COURT. 
FrsaT Civi, APPEAL No. 118 or 1917, 
Mareh 9, 1:21. 

Present ;— Sir Grimwood Mears, Kr., Chief 
` Justiee, and- Justiee Sir P, C. Banerji, Kr, 
GHISIAWAN PANDE— 
PLAINTIFF— APPELLANT 
VETEUS 
— Musammat RAJ KUMARI AND OTHE&RS— 

DrrESNDANTS— RESPONDENTS. 
. Hindu Law— Widow—Alienation—Necessity, absence 
of —Reversioner, consent of, effect of. 


A transfer by a Hindu widow which is found aa 
a fact not to have been for valid legal necessity 
is beyond her power; the fact that the next re- 
versioner joins in the transfer, would not give her 
the power to make the conveyance, and thus bind 
reversioners more remote. [p, 556, col. 2: p.257, 
col. 1. 

age Singh v. Manokarnita Bakhsh Singh, 80 
A. 1; 9 Bom. L. BR. 1318: 12 C. W. N 54; 17 'M. L. 
J. 605, 6C. L'J. 766; 8 A. L J. 53 M. L. T. J; 11 
©. 0. 73;3 385 I A.1 P.0., Rangasami Gounden v, 
Nachiappa Gounden, tO Ind. Cas. 498; 42 M, 623; 
38 M, Le J. 493; 17 A. L.J.-686: 29 €. L. J. 589; 
sl Bom. L. R. 640; 1919) M.W. N. 262, 26. M. 
L.T, 6; 10 L. W. 105; .46 I. A. 72 (P. O.), referred 
to, ; 
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First appeal-- from +a ‘desrea of the 
Subordinate Judge, Gorakhpur, dated the 
lith Jannary.1917. 

Mr. -Kamla Kant Varmo, for the Appel. 
lant. ‘ i 

Dr. Surendro Nath Sen, Messrs. war 
Saran and Girdhari ‘Lal Agarwala," for the 
Respondents. -` 

JUDGMENT,— On the 4th of November 
1920 a Beneh of this High Court sent baek 
this ease to the learned Subordinate Judge 
for him -to ‘deside one issue, whieh “was 
whether the plaintiff (who admitted -for the 
purposes Of that issue that Nageshar Ram 
was the son of Chander Ham and. Musammat 
Raji, eould in the eireumstaneos maintain the 
nation for a declaration that a sale deed 
exesuted by Musammat Raj Kumari and 
Nageshar Ram would not operate against 
him after the death of Musammat Raj 
Kumari. The learned Subordinate Judge 
has sonsidered the law and the siranmatanses 
and has.desided that it is sompetent to the 
plaintiff to ask for sueh adeslaration. We 
are of opinion that his desision is right and 
that the plaintiff is entitled to the doslaration 
for whieh he has prayed. 

Referense was made to the ense of 
Bajrangi Singh v. Manokarnika Bakhsh Singh 
(1) as embodying the eorreet proposition of 
law, namely, that an alienation by a Hindu 
widow with the consent of the next rever. 
sioner was binding as against the remoter 
reversioners and binding apart from legal 
nesessity. Ovr attention was, however, 
drawn to tbe later ease of Rangasams Gounden 
v. Nachtappa Gounden (2), where the eases are 
eonsidered in detail. The result of the 
rulings is summarised at pages 53.* and 
onwarcs. At page 536* there ina summary 
of the sirsumstanees under whish alienations 
by a widow of her desen*ed husband's estate 
ean be supported. 

We are of opinion iu the present ease that 
as the Court below found as a. fast upon 
evidense that the transfer of the 29th of 
February 1916 wan nota trauafer for valid 


(1) 80 A J; 9 Bom. L, B. 1848; 12 0. W. N..74; 
17 M. L. J. 605; 6 C, L. J. 766; 6 A, E. J. 15 8, M. L. 
T. 1; 11 O. C. 78; 851. A. 1 (P. O.). 

(2) 50 Ind. Cas 498; 42 M. 523; 36 M. L. J. 498; 
17 A. Le J. 626; 29 C. L. J. 539; 21 Bom. L. R. 620; 
(1919),M. W. N. 262; 26 M. D. T. 6; 10 L: W.103..46 
L A. 72 28 0. WAN, T77(P. 9J.. 


' Pages of 42 M.—[ Ed. : bs. Ñi Fé 35 who 
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legal necessity, the joining in of Nageshar 
Ram, who was then the next reversioner, did 
not give to Musammat Raj Kumari the power 
to make that eonveyanoe, The finding of 
faot that there was no legal nesessity has noi 
been shown to us to be insorrest and we 
view it with approval. We are, therefore, of 
opinion that both on the fasts and on the law 
the learned Sabordinate Judge sams toa 
eorreet sonolusion as to the right of Ghisia- 
wan to olaim a declaration. 

When the matter was sent down by this 
Court in November of 1920, Mr. Kamla Kant 
Varma definitely reserved to himself the right 
to argue that the Judge eame to an inoorrest 
senelusion of fast as regards the relationship 
which Nageshar Ram bore to Musammat Raj 
Kumari, and he has argued to-day the 
point whieh he then reserved. It is admitted 
that Musammat Raj Kumari bada daughter 
by name Musammat Raji. Equally it is 
admitted that her husband was Chandra Ram. 
The plaintiff says that Chandra Ram by 
another wife Musammat Ram Dei basa son 
Nageshar Ram, defendant No. 7. The 
defendant on the other hand says that 
Musammet Raji and Ohandra Ram had a son 
Nageshar Ram and a daughtsr Musammat 
Rekha., 

The issue of fast before the learned 
Subdrdinate Judge, therefore, was, it being 
admitted that Ohandra Ram was the father 
of Nageshar Ram, who was the mother— 
Musammat Raji or Musammat Ram Dei, In 
1909 Musammat Raj Kumari was minded to 
make a obaritable gift of a small portion of 
land toa Brahman woman and speaking of the 
remaining portion of the share as to the 
. total area : of which there is no reeord, she 
says the remaining share is in the possession 
of my daughter’s son.’ The daughter was 
undoubtedly Musammat. Raji. If the 
daughter's son was not Nageshar Ram, he 
was a person whose nams has never been 
mentioned by either party in the ease. Some 
question must have arisen as to the name 
and Musammat Raj Kumari at onos said 

“the name of my grandson is Nagesbar 
Prasad" (Nageshar Prasad is agreed to mean 
Nageshar Ram). Therefore, in 1909, some 
seven years before this astion was eommena- 
ed, Musammaí Raj Kumari was giving the 
geneaology of Nageshar Ham as to whish: 
there wasat that time. no dispute whatever. 
Agein in August 1913, havingfiled a plaint, 


. 
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she set ont definitely and eomplately the 
relationship, bringing in the fast that her 
daughter Musammat Raji had married Ram 
Chandra and stating the twos shildren 
Nageshar Ham and Musammat Rekha as the 
issne of that marriage. In her oevidenes 
given in January 1917 she again sonürmed 
that the relationship of Nageshar Ram and 
Musammat Raji was that of son and 
mother. - 

As against this itis said that in September 
1912, when undoubtedly there was some 
ill- feeling in the family, she had in a sopy of 
a petition omitted all mention of Musammat 
Baji, her own daughter, and of Nageshar 
Ram, her grandson: but had,referred to her 
granddaughter Rekha as her daughter and 
stated that Musammai Rekha after Musammat 
Raj Kumari's death would be the héir to her 
property, It is undoubted that sbe made 
that statement but we have examined the 
siroumstances, and itis perfestly elear that 

it waa a petition instigated by Jagatar 
Pande and the daughter who may very well 
have nourished designs for obtaining the 
grandmother’s property after her death, At 
all events her definite statements in 1908, in 
August 1913, and in January 1917 eannot be 
disregarded. It is hardly nesessary to say 
that Musammat Rem Dei has not been , Pros. 
dused, and the eyidense, if any, of her even 
having existed has not been mentioned to um 
in argument, In these oireumstanees we are 
of opinion that the learned  Subordinate 
Judge eame to a right eonolusión of faets as 
regards the pedigree of Nageshar Ram and 
this appeal must, therefore, be allowed to the 
extent that it must bs deslared that in the 
event of the plaintiff surviving Musammat 
Raj Kumari, the sale.deed of the 29th of 
February 1916 will not be binding upon him. 
The appeal as regards the finding of fast as 
to Nageshar Ham's relationship with Musam- 
mat Raji is dismissed, Under the sireum- 
stances we direst eash party to bear their own 
sosts here and below. 


Appeal parily allowed. 
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OUDH JUDICIAL COMMISSIONER!/S 
COURT, 
MISORLLANEOUS Ürvin ApPRALS Nos, 44 AND 45 
or 1920, 
November 25, 1920. 
Present: —Mr, Lindsay, J. C. 
JAI JAI RAM AND OTHERS—DEFENDANXTS-— 
APPELLANTS 
Versus 
DARSHAN LAL-—PLAINTIFE, 


JANGI SINGH AND otarrs—Deranvants— | 


RESPONDENTS. 
RAJ NARAIN AND orzgggs—DEFENDANTS 
—APPELLANTS 
VOYEUR 
DARSHAN LAU-—PLAINTIFE, | 
JANGI SINGH AND orserns—Derenpaxts— 
RESPONDENTS, 
Pre-emption—Bale in favour of two persons—Sutt 
against vendees and other persons alleged to be real 
purchasers—Death of one vendee before suit—Legal 
representative brought on record after limitation, effect 
of. 


A suit for pre-emption, brought against two 
vendees named in the deed and certain other persons 
alleged to be the real purchasers of the property, 
cannot proceed ifat the date of the suit one of 
the vendees is dead and his legal representatives 
are impleaded in the suit after the period of 
limitation has passed, inasmuch as the sale being 
a joint sale and without the vendees whose names 
are to be found in the sale-deed being before the 
Court no relief can be given even against the 
other alleged. real purchasers. Lp. 559, cols, 1 & 2.] 


Appeal from a desree of the Offisiating 
Distriet Judge, Hardoi, dated the 24th July 
1920, setting aside an order of the Sub- 
ordinate Judge, Hardoi, dated the 15th Mareh 
1920. u 


: Mr. H., K. Ghosh, for the Appellants in 
Appeal No. 44. < < 

Mr. A. P. Sen, for the Appellants in Appeal 
No. 45, 


Babu Bisheshwur Nath Srivastava, 
Respondent No. 1 in both Appeals. 


Mr. A. P. Sen, for Respondents Nos. 3 


—L in Appeal No. 44, 


JUDGMENT.—These appeals have arisen 
out of a suit for pre-emption whieh was filed 
in the Court of the Subordinate Judge of 
Hardoi. The Subordinate Judge dismissed 
the suit, on the ground that as against some 
of the defendants it was barred by limitation 
and that as against the other defendants it 
sould not proseed, 


ÍNDIAN CÁSES, 


for. 


[1991 


In appeal the Distriet Judge of Hardoi has 
reversed the first Court's order and remanded- 
the suit for disposal on the merits. Tha 
appellantes before me are two sets of defend- 
ants who were impleaded in the suit brought 
in the first Court, 

As already stated, the suit was a suit for 
pre-emption and was framed as such, 

The allegation of the plaintiff was that he 
was a 60-sharer in the village in whish the’ 
property in anit was situated, and that this 
property had belonged to two persons, Jangi 
Singh and Ohandika Singh, who had mort- 
gaged it to the predesessor-in-title of the 
defendants Nos. 5 to 8. This mortgage was 
with possession and itis an admitted fast that 
at the time the suit was brought these 


" mortgagees were in possession of the property: 


The third and fourth defendants mentioned 
in the plaint, as filed on the 22nd of 
September 1919, were Kedar Nath and Sita 
Ram and it was alleged thatthe first two 
defendants had sold the property in question 
to these persons by a deed exeauted on the 
15th of August 1918 and registered on the 
21st of September in the same year. 

The plaintiff alleged that the sale to these 
two persons was a fistitious transaction and 
that in fast the dosument was intended to 
eftest a transfer of the property in favour of 
the mortgagees, defendants Nos, 5 to £, It was 
said that the nominal vendees were the 
relations of those mortgagees and that the 
transastions had been entered into with a 
view to defeat the claim for pre-emption. 

After the suit had been instituted, it . 
besame apparent that Kedar Nath who was 
impleaded as the third defendant had died 
before the suit was instituted. Thereupon 
an applieation was made to bring upon the 
record his legal representatives, two minors 
named Raj Bahadur and Raj Narain,and 
they were made parties to the suit under an 
order dated the “Oth of January 1920, 
As soon as this order had been made 
and the defense was entered,a plea ' was 
raised that as againat these representatives 
of Kedar Nath the suit was barred by limita: 
tion. The learned Subordinate Judge gave. 
effest to this plea and dismissed the suit as 
against the representatives of Kedar Nath 
and also as against the other purchaser Sita 
Ram, being of opinion that as there had been 
& joint sale to Kedar Natk and Sita Ram the 
transaetion sould not ba split up. 3i The elaix 
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. against the representatives of Kedar Nath 
being barred by limitation, it also failed as 
against the other vendee Sita Ram. 

- After this the Subordinate Judge went on 
to deal with the ease of the plaintiff against the 
defendants Nos.5 to 8. He same to the aom- 
slusion that the suit was not maintainable as 
against them in the absense of the vendees, 
whose names were entered in the deed exesut- 
ed on the 15th of August 1918. 

The Distriet Judge in appeal was of 
opinion that the suit was not barred by 
limitation, He seems to have thought that 
the suit in so far as it eoneerned the vendees, 
whose names are mentioned inthe deed, was 
not a suit for pre-emption but a suit for 
deslaration and being of this opinion, he held 
that the suit as against them ought 
not to be dismissed. He sent the oase bask 
for disposal on the merits, so that the Court 
of first instanee might deside whether or 
not the defendants Nos. 5 to 8 were the real 
purchasers of the property. 

In sppeal here it is argued that the order 
of the lower Appellate Court is wrong. I 
have some to tbe .eonelusion that it is wrong 
and must be disoharged, It is not sorrest 
to say, as the lower Appellate Court has said, 
that the suit against the purehasers, whose 
names are resorded in the sale.deed, was a 
anit fordeelaration, To begin with, the suit 
was not framed asa suit for deslaration as 
against these persons, for in paragraph 7 it 
was stated that the relief elaimed by the 
plaintiff was a desree for proprietary and 
aetual possession against all the defendants 
or sush of them as the Court might deem to 
be liable to him. 

. It may be that for the purpose of deciding 
whether or not the plaintiff had a eause of 
astion for pre-emption, as alleged by him in 
his plaint, it was neeossary for the Court to 
deeide whether or not the dosument exeeuted 
in favour of Kedar Nath and Sita Ram was 
a fistitious doeument. 
not affeet the question of limitation, for the 
suit was undoubtedly a suit for pre-emption 
and limitation was one year from the date 
upon whieh the deed was registered. It is 
not possible to apply two different periods of 
limitation in a suit of this kind and I agree 
with the first Court that Artisle ll of the 
First Sehedule to the Limitation Àet governs 
the sase. It is slear, therefore, that the legal 
representatives of Kedar Nath were implead: 
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ed inthe suit after the period of limitation’ 
had passed and as againat them the suit was 
time-barred, Further as the sale was & 
joint sale in favour of Kedar Nath and Sita 
Ram, the suit sould not proeeed against one 
of the joint vendees although there arose no 
question of limitation with regard to him, 

[t follows from this finding that the suit 
was not maintainable against the defendants 
Nos. 5 to 8 for the reasons given by the learned 
Subordinate Judge in his judgment. The 
suit sannot proseed withont the vendees, 
whose names are to be found in the sale-deed, 
being before the Court. They are without 
doubt nesessary parties and no relief sould 
be given to the plaintiff unless judgment 
was given against them. The suit being 
barred against them, no suah judgment ean. 
be given and, therefore, in my opinion, the 
whole suit fails. 

I allow tbe appeals, set aside the order of 
the Court below and restore the deeree of the 
Court of frat inatanee. The appellants are 
entitled to their sosts both hereand in the 
lower Appellate Court. 


Appeals allowed, 


LAHORE HIGH COURT, 
Freat Oiv Appzat No. 3467 or 1916, 
April 19, 1921. 

Present :—Mr, Justiee Broadway 
and Mr. Juatise Abdul Raoof. 
GOBIND SAHAI—~—Derenpayr— 
APPELLANT 

` versus 
Musammai BAL KAUR, LUNATIC, UNDEE 
THE GuARDIANSHIP or Ki:DAR NATH -— 
PrAINTIEFE RESPONDENT, 
Hindu Law—Jointness, presumption of—Severance, 


proof of —Guardian of minor co-parceners, whether can 
be appointed. 


Under Hindu Law the father as karta is entitlod 
to the management of the whole co-parcenary prop. 
erty, inoluding the interests of any minor members 
of the family. On the death of fhe father the 
management of the entire property passes to the 
eldest son as karta, In theevent of all the song 
being minors, the Court is empowered to appoint 
a guardian of the whole of the joint property, 
This appointment, however, only enures so long as 
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all the sons reniaii minors. On any one of them 
attaining majority, the guardianship of the person 
appointed by the Court comes to an end, and the 
Court is bound to hand over the joint family prop- 
erty to such adult son, notwithstanding the fact 
that the other sons are minors. [p. 661, col, 2.] 

In the case of all Hindu families the initial pre- 
sumption is in favour of jointness [p. 561, col. d 

A Hindu died leaving three minor sons, 
guardian was appointed of the persons and ds 
erty of the minors. On the eldest attaining 
majority, his share of the property was handed over 
to him and he was appointed | guardian of the 
persons and property of his minor brothers. On 
the second attaining majority, his share of the prop- 
erty was handed over to him, and the same course 
was followed on the youngest attaining majority. 
During the minority of the two younger brothers 
the accounts of the income of the property were 
kept separate in the name of each minor and a 
separate account was kept of gelf-acquisitions. 
After all the brothers had attained majority the 
income was divided among them, and one of them 
made an admission that he had no concern with 
certain property which belonged to another 
brother: 

Heid, that these facts were sufficient to rebut the 
initial presumption of jointness. [p. 568, cols, 1 & 2,]. 

First appeal from a deeroe of the 
Subordinate Judge, First Class, Lahore, dated 
the lith Ostober 1916. 

Lala Tsrath Ram, for the Appellant. 

Bakhshi Tek Chand and Lala Niranjan 


Das, for the Respondent. | 
JUDGMENT.—One Hakim Hai died on 


the 23rd August 1881, leaving him survive: 


ing three minor sons, vie, Har Sahai, Gur 
Sahai and Gobind Sahai and a widow 
Musammat Karam Devi. About a year prior 
to his death Hakim Rai had besome insane 
and Musammat Karam Devi had been 
granted a osertifieste for the management 


of his affaire, She died on the 27th June. 


1882, In July 1882 her sister's husband 
Uttam  Ohand' applied. to be appointed 
guardian of the property and persons of 
the three minor sons of Hakim Rai, On 
the 14th Ostober 1882 one Diwan Das 
Mal, Honrary Magistrate, was appointed 
guardian and manager of the estate, the 
three boys being allowed to live with Uttam 
Chand, who was to look after them under. 
the supervision of Diwan Das Mal, Diwan 
Das Mal died'om the 15th May” 1891 and 


Uttam.:Ohand- was appointed guardian of. 
the ‘persons and property of -the: three, 


minor sona on the 30th June 1892, 


'" On'the 5th Ostober 1894 Uttam. Ohand: 
reported to the OCourt that, ‘Har Sahai, the. 
eldest: of his, wards, had. attained: the age. 
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of 21 years and should be appointed 
guardian of his.two minor brothers, On 
the 3rd November 1894 an order was ° 
passed by Court, declaring Har Sahai to 
be & major and diresting Uttam Chand to 
make over his (Har Sabai/s) property to 
him. By the same order Har Sahai was 
appointed guardian of his two minor 
brothers, both of their persons and property; 
and Uttam Chand was dirested to make 


over the entire property to Har Sahai 
together with the statement of  aoeounts, 
This order appears to have been earried 


out, Two years later Har Sahai applied 
to the Court, stating that his second brother 
Gur Sahai alias Tara Chand had beaomea 
major and should be freed from his 
guardianship, he being ready to render en 
a&oesount of his property and make over 
the same to him. On the 5th January 
1897 the Court deslared Gur Sahai to be 
a major and dirested that the guardian 
Har Sahai should make over his property. 
to bim together with the saseount-books. 
Subsequent to this Har Sahai besame insane 
and some time prior to February 1598 he 
died, 

On the 20th February 1899, Gobind Sahai, 
the youngest son of Hakim Rai, moved the 
Court stating that he had besome a major 
and should be released from guardianship, 
and this applisation was granted on the 
lst Aprii 1899, 

In November 1899 one Kidar Nath, the 
brother of Gur Sahai's wife, tool: proseed- 
ings under Ast XL of 1858, alleging that 
Gur Sahai had become insane and that a 
eurator should be appointed to look after 
his person and property,  Thakar Das, 
father of Kidar Nath, was daly appointed 
guardian of Gur Sahai’s person, while 
Lala Dilbagh Rai was appointed eurator of 
his property on the 23rd. February 1900. 
On Thakur Das’ death Kidar. Nath was 
substituted as guardian of the lunatie Gur 
Sahai. 

On the i7th Desember 1910 Gur Sahai 
died and on the 8rd January 1912, his 
widow Musammat Bal Kaur instituted A 
suit against Gobind Sabai, her brother-in- 
law, for possession of eertain houses and 
a share in oertain lands. It was alleged 
in the plaint that on Gur Sahai’s .death 
she had besome the owner and was in 
possession of the property in suit. Gobind 
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Sabai sontested this elaim, alleging that ha 


had been joint with his brother Gur Sahai 
and had suaseeded to the joint property by 
right of survivorship, the plaintiff being 
only entitled to maintenanee, 
eontended that two of the houses in sait 
had fallen into disrepair and had been 
repaired or re built at a eost of Ra. 4,500, 
whish sum Gobind Sahai was entitled to 
reseive from the plaintiff if. she were 
On the 4th July 1919, 
the following issues were framed:— 


l. Was not the property in suit the 


joint undivided property of the three 
brothers P 
Onus on plaintiff. 
2, What sum has the defendant spent 
on the houses re bnilé by him, and to what 


. .Sompensnation (if any) is he entitled ? 


Onus on defendant. 
3, To what relief (if any) is the plaintiff 


` entitled ? 
. ånd on the llth Ostober 1916 the Trial 


. Court granted the plaintiff a  deeree for 


ee aa 


possession of the property in suit, holding 


| that the defendant was entitled to receive 
.& sum of Rs, 3,000 expended by him in 


Against this 
preferred an 
Tirath 


repairing two of the honses. 
desree Gobind Sahai has 
appeal to this Oourt throngh Mr, 


. Ram. On behalf of the plaintiff sross- 
..Objestions under Order XLI, rule 22, Civil 
. Prosedure Code, were filed through Mr, Tek 
Chand, in whish the finding of the Court’ 


below as to the payment of Rs. 3,000 was 
sontested and objestion was taken to the 


. plaintiff not being awarded full aosts. 


Mr, Tirath Ram for the appellant took | 


us through the whole of the evidenae in 


. the ease and scntended that the deaision 


. on the: first 


issue. was erroneous, He 
urged that under Hindu Law the pre. 


" sumption is that a Hindu family is joint, 


.a3 his survivors, 


, that the property is undivided and that, 
: therefore, 
- plaintiff to prove separation in interest. 
-and division of the property. Now, it may 
. be oonosded 
. lu this case, as in all oases dealing with 
. Hindu families, is in. favour ot jointnoss. 
: On the death of Hakim Rai his three 


the onus lay heavily on the 


that the initial presumption 


minor sons took the property lefü by him 
and there sean be no 
doubt that, they sontinued joint in interest 
and in estate and would so continue uatil 
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‘separation in interest or division of the 
property was proved. In the present ease, 
however, there are certain indicationa whish 
point to & disruption in the family. Under 
Hindu Law the father as karta is entitled 
to the management of the whole ao-parsenary 
property, insiuding the interests of any 
minor members of the family. On the 
death of the father the management of the 
entire property passes to the eldest son as 
karia. In the event of all the sons being 
minors, the Court is empowered to appoint 
a guardian of the whole of the joint 
property, This appointment, however, only 
enures so long ss all the sons remain 
minors, On any ‘one of them attaining 
majority, the guardianship of the person 
appoirted by the Court somes to an end, 
and the Court is bound to hand oyer 
the joint family property to sueh adult 
mon, notwithstanding the faot that the other 
sons are minors, Authority for this view 
is- to be found in Malla’s Hindu Law, 
page 418, and Bindajt v. Mathurabat (1) and 
Ramchandra v. Krishnarao (2). Oa the 
death of Hakim Rai the Court was, there- 
fore, empowered to appoint a guardian of 
the joint property of the threa minor 
sons, and, as atated above, Dithan Das 
Mal and, after him, Uttam Chand were so 
appointed. When, however, Har Sahai 
same of age, whieh was in 1894, the 
guardianship of Uttam Ohand eame to an 
end, and the Oourt was bound to make 
over the whole of the joint property to 
Har Sahai, who would hold the said 
property on behalf of himself and his two 
minor brothers as karta of the family. In 
the present case, however, this ordinary 
rule of law appears to have been departed 
from, for, on Har Sabai's being dealared to 
ba a major, the Oourt dirested that Ais 
property should be mada over fo him by 
Uttam Chand and that he should be the 
guardian of his two minor brothers and as 
auch be given their property. This eireum. 
stance, as held by the Trial Court, is a 
strong indieation of the separation of his 
intereat. 

Again, when Gur Sahai alias Tara Chand 
eams of age in 1896, Har Sahai! was 


(1) 30 B. 152; 7 Bom. L. R. 809. 
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dirested to make over his (Gur Sahai's) 
. property to him and to render him an 
aesount of his stewardship. Sueh an order 
eould not be, and should not have been, 
passed if the property had aontinued to be 
joint without any separation of interest, 
and this cireumstanse is a further indiea- 
tion that the property left by Hakim Rai 
eeased to be the joint and undivided 
property of the three brothers, Similarly, 
when Gobind Sahai eame of age he was 
given hia property. In these siroumstaneses, 
if seems to us that the onus of proving 
the joint and undivided nature of the 


property in suit really shifted ‘to Gobind 
Sahai, More espeaially is this the sase 
when it is borne in mind that oertain 


moneys, whish were kept by the guardian 
in the Bank in his own name, were kept 
in three separate assounts, one for eash 
of the brothers. Again, the landed property 
was recorded in separate names and the 
ineome was divided. Further, some of the 
property left by Hakim Rai had been 
aequired by Government and the sompensa- 
tion awarded was paid to the three brothers 
in aseordense with the shares entered in 
the revenue papers. Further, a deoree for 
Hs. 1,600 odd in favour of Hakim Rai's 
estate was obtained against one Miran 
Bakhsh and this money was divided equally 
amongst the three brothers, Finally, there 
is ohe very important piese of evidense, 
£12, & statement made on the 19th Mareh 
1910 by Ohaudhri Shahabend-Din, Counsel 
for Gobind Sahai, In 1909 one Bura Mal 
was the eurator of Gur Sahai’s property, 
he having suseeeded  Dilbagh Hai. On 
the 5th August 1909 Gobind Sahai filed 
an applisation eomplaining against sertain 
astion of Bara Mal. On the 13th September 
1909 Bura Mal issued notice to Gobind 
Sahai through a Pleader, alleging that the 


property in his possession was not sufficient’ 


for the proper masintenanse of Gur Sahai 
and repair of the property and  aalling 
on him to effeeG a partition. Upon this 
the Court passed au order that the 
property was in disrepair and that the 
guardian ‘should submit a report as to what 
repairs were nesessary. This was on the 
l3th Deeember 1909, On tha 10th February 
1910 an order was passed by the Court, 
reeiting the fast that Bara Mal had sub. 
mitted an estimate of repairs and stating that 
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before the eost of these repairs was sanctioned, 
it was neeessary to ask Gobind Sahai, who had 
a half share in the property, whether he was 
willing to sontribute half of the estimated 
eost, It was in reply to this that, on the 19th 
Marsh 1910, Gobind Sahai, through Mr, 
Shahab-nd-Din, made a statement in whieh 
it was elearly announeed that Gobind Sahai 
had nothing to do with the property of tha 
lunatie detailed in the lst dated the 6th 
July 1901, exeepting agrisultural land which 
was still joint. This is slearly an admission 
that the house property ineluded in the list 
referred to was the separate property of 
Gur Sabai, and that Gobind Sahai had no 
soneern whatever with it, This is emphasized 
by the reference to the fact that the 
agrioultural land was still joint. Mr. Tirath 
Bam saw the serious nature of the admission 
involved in the statement and, in order to 
avoid it, eontended that it was not binding on 
Gobind Sahai as it was obviously madè in 
order to avoid responsibility for the cost of 
repairs and that it sonld be explained by the 
faot that oertain property had been made 
over to the eurator for the lunatie's support, 
As pointed cut by Mr. Tek Chand, there ia 
nothing on the resord to support Mr. Tirath 
Ram’s sontention, and it is important to note 
that Gobind Sahai himself did not put 
forward either of these pleas against the 
admission of this statement, His reply was 
that his Counsel had made,the statement 
against his instructions and in hts absence. 
As pointed out by the Trial Court, Gobind 
Sahai was present in Court when the state. 
ment was made. Mr. Shabab ud-Din has nof 
been putin the witness-box and we have no 
hesitation in holding that this statement was 
made by him on instrustions reesived from 
Gobind Sahai and in Gobind Sahai’s presense, 
This is a very important admission against 
Gobind Sahai and, in our opinion, definitely 
shifts the onus on him to prove the joint and 
undivided nature of the property. It is ta 
be noted that, throughout the prosesdings 
under the Lunasy Aet, Gobind Sahai was 
present and took an setiya part. It was 
prastieally at his instanee that Bura Mal was 
appointed to aueseed Dilbagh Rai and on the 
6th July 1901 a list of the property held 
by the eurator was filed in Court 
(page 89 of the printed book), This list ig 
headed ‘Taist of property belonging fo Gur 
Sahat,’ At the same time, the evidence of 
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' Bura Mal and other persons indisates a eer. 
tain sonfusion as to the presise situation 
and in order to olear up this sonfusion Mr, 
Tek Chand on behalf of the respondent asked 
that eertain additional evidence should be 
plased on the record in this Court under 
Order XLI, rule 27, Civil Prosedure Code, 
and our attention was drawn to Kessowjt Issur 

v. Great Indian Peninsula Railway Oompany 
(3). Ambuja Ammal wv. Appadurat Mwudali 
(4) and Andéappa Pillay v. Muthukumara 
Thevan (5), When Mr. Tek Chand was 
arguing this part of the sase, Mr. Tirath Ram 
was absent. Soon after seoneluding his ad- 
dress, he asked permission to leave the Court 
to attend another ease, saying that helhad left 
a brother practitioner to take notes of Mr. 
Tek OChand's arguments, At the timeof his 
departure he was warned that this partieular 
question a8 to the admission of this evidense 
was to be taken up and that. he should ensure 
being present. He was repeatedly sent for 
but failed to appear. Wa have, however, 
considered the authorities on the subjest and 
are of opinion that, having regard to all the 
sironmstanees, this additional evidenes is 
neaessary to some toa right desision, The 
evidense was, therefore, admitted. This 
evidense sonsists of two statements, one by 
Gobind Sahai and the other by Gur Sahai 
abas Tara Oband, the former made on the 
Sth April 1599 and the latter on the 11th 
April 1899. These statements were made 
. in the oourse of oertain proseedings initiated 
by Musammat Gujri, the widow of Har Sahai, 
in which she asked for the grant of a serti- 
fieate under Ast VII of 1889 for the aollestion 
of debts due to Har Sahai. Gobind Sahai 
then stated that Har Sahai had separated 
from him duriog his (Gobind Sahai's) minor- 
ity and that, therefore, his widow Musammat 
Gujri, was entitled to the sertificate elaimed 
by her as his heir. Tara Chand alias Gur 
Sahai made a similar statement. Taking 
these two statements into eonsideration, we 
are of opinion that they afford still further 
evidense that the family besame separate in 


:(3) 31 B. 38! (P. C.); 9 Bom. L. R., 671; 11 6, W. 
NL 7215 6 C. L, 1.6: 4 A. L, J. 461; 17 M. L, J. 347; 
.84 I. A. 115; 2 M. L; T. 435. | 

(4) 30 Ind. Cas..4)2; 88 M. 414. 

-(6) 14 Ind, Oas. 140; 86 M. 477; (1912) M. W. N. 
450; 11 M, L, T, 241, 
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it seems to us that this 
separation in interest took plasa when Har 
Sabai same of age and was allotted his 
share of the property. Doubtless, Gobind 
Sahai and Gar Sahai still remained joint, 
but when Gur Sahai same of age in 1895 
he, in his turn, was given his share of 
the property. This being the ease, we are 
of opinion that the deeision of the Trial 
Court on the first issue is sorrest, for the 
evidense prodused by Gobind Sahai does not 
appear to us to prove the joint and undivided 
nature of the property. As the separation in 
interest thus took plase firat in 1894 and then 
in 1896, Gur Sahai had obtained possession of 
his share of the property before hé besame A 
lunatis and it is, therefore, not nesessary to 
dissuss Mr. Tirath Ham!'s arguments as to 
the rights of a lunatis to a partition of a joint 
estate. In this view of the ease we must 
and do dismiss this appeal. 

As to the eross-objeations, we sse no reason 
to doubt the sorrestness of the Trial Court'a 
sonslusion as to the sosts insnrred by Gobind 
Sahai in repairing the property. We, however, 
see no reason fo disallow eoste, and wa at- 
eordingly direst that the defendant do pay 
plaintiff's costs in this as well as in the 
Court below. 

It appears that sertain property marked 
(e) in the plaint is not ineluded in the list 
printed at page 99. This.property seousists 
of one-third share of 44 kanals 13 marias of 
mortgaged land and as the admissions made by 
Gobind Sahai through Mer, Shahab-ud-Din 
do not inelude this partieular property, we 
think it should be exeluded from the deeree 
and we order assordingly, 

Appeal dismissed, 





ALLAHABAD HIGH COURT. 
Sacoxp Orvin, ÁApPzan No. 526 or 1919, 
April 8, 1921. 
Present :—Mr. Justiso Walsh and 
Mr. Justice Ryves. 
DEBI PRASAD—DzrFENDANT-—ÀPPELLANT 
ver5ti3 
KEDAR SINGH. AND OoTHERS— PLAINTIFFS 
~— RESPONDENTS. 
Prancfer of Preperty Act (IV of 1882), ss, 88, 84 
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Mortgage-meney, deposit of—Amount deposited in- 
sufficient—Insufficiency trifling—Interest, whether 
ceases, 


If the amount of money due ona mortgage 
deposited by a mortgagor ander section 88 of the 
Transfer of Property Actis insufficient by however 
trifling a sum, he is nob entitled to the benefit of 
section 84 of the Act, and to claim a cessation of 
interest on the principal gun, 


Sesond appeal from a deeree of the Dis- 
tries Judge, Mainpuri, dated the 17th of 
Febrnary 1919, 

Menara, N. P. Asihana and Baleshwart 
Prasad, for the Appellant. 

Mr. 3. FP. Sinha, for the Respondents. 

JUDGMENT.—This appeal srises out of 
a suit for redemption. The plaintiffs-ap- 
pellants exesuted a simple mortgage in 
1908. On the 17th of December 1912 they 
deposited a sum of Rs. 331.10 in Court 
under sestion 53 of the Transfer of Prop- 
erty Aot, The suit for redemption, for 
some reason or-another, was not brought until 
February 1918. It isto be remembered that 
the mortgagors plaintiffs had all this time 
been in possession as the mortgage was A 
simple mortgage. lt wae found that the 
amount of tender was insuffisient by a small 
amount, some two or three rupeesonly. The 
Court of first instence desreed the suit. It 
held that the tender under sestion “3 of the 
Transfer of Property Aot being ineuffiaient 
the provisions cf seation 84 with regard to 
the sessation of interest on the principal 
money from the date of the tender did 
not apply. It assordingly deareed the suit 
for redemption on payment of Rs, 1,333-5 9, 
The plaintiffs appealed. The lower A opellate 
Court found that, as a matter of faot, the 
amount of tender was insuffiajent, but it goes 
on to say:— the trifling error of Rs. -96 
was due toa mis-caleulation by his Pleader’s 
elerk. To allow the defendant to take 
advantage of thie error of ealeulation and 
elaim a sam whieh has been swollen by the 
iniquitous rate of interest on the mortgage. 
debt to thrisethe amount of deposit wouid, 
in my opinion, be in the highest degree 
iniquitable", We are unable to follow thia 
contention, The tender was in fast in- 
suffisient and, therefore, the provisions of 

gestion 84 sould not apply. The amount of 
the insufficiency is wholly  irrelevent, 
Whether it was Re. 1 or Rs. 1.0 or Rs. 1,000 
makes no differenes iu law. Ifthis error 
. was caused by a mistake of some Pleader's 
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elerk possibly the plaintiffs.appellants may 
have a remedy against him. It is also 
searcely fair to say thatthe amount has 
riren to thrice the amount of deposit owing 
to the iniqnitous rate of interest, when .we 
remember that the plaintiffs delayed bringing 
their snit until six years after the tender 
was made, and, after all, the appellants 
themselves agreed to the rate.of intersat. 
The learned Judge redused the amount 
payable for redemption by deduating the 
interest on the principal sum from the date of 
the so-called tender. In our opinion he 
sould notin law do so. We acsordingly allow 
this appeal, set aside the dearee of the Court 
below and restore that of.the first Court with 
sostas throughout insludingin this Court fees 
on the higher seale, 


Let the name of Hukum Singh, respondent, 
be amended by shanging it to Tikam Singb, 
as the mistake was accidental, 


Appeal allowed. 


PATNA HGH COURT, 
SECOND OrviL Appear No 715 or 1919, 
July 6, 1921, 

Present :— Mr. Twala Prasad, Acting 
Chief Justice, and Mr, Justise Das. 
JAG SAH AND ANOTHEK—PL.INTIFFS— 
ÁFPELLANTS 
versus 


RAM CHANDRA PRASAD AND OTHER = 


Dr FENDANT8— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XXXIV, 
. l—Morigage suit—Parties, joinder, of —Karta of 
Hindu joint family, whether cam sue on behalf ‘of 
all members—Karta’s representative capacity—Plead- 
1098, 


The karta ofa Hindu joint family can bringa 
suit to enforoe a mortgage on behalf of all the 
members of the joint family. It is not necessary 
that he should mention expressly that the suit ig 
instituted by him in his capacity as karta provided 
the faob that the suit is brought by him in his 
representative capacity is obvious from the pleadings 
in the case [p 566, col. 1.] 

Girwar Narain Mahton v. Makbulunnissa, 26 . ind, 
Cas. 542; 1 P. L. J. 468, distinguished. i 
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Kishen Parshad v. Har Narain Singh, 9 Ind. Cas. 
739; 83 A. 272 at pp. 276, 277; 15 O. W. N. 821; 
8 A. L J. 256; 9 M, L. T. 343; 21M. L J. 878; 
13 0. L. J. 845; 18 Bom. L. R. 869; (1911) 2 M. W, 
N. 395; 38 I. A. 4^ (P. C.), applied. 

Suraj Bunsi Koer v. Sheo Persad Singh, 5 O. 148 
ab p. 165; 6 I. A. 88: 4 Sar. P. O. J. 1: 8 Suth. P. C, 
J. 589; 4 O. L. R, 226; 2 Shome L. R. 242; 2 Ind. 
Dec. (N. s.) 705 and. Jagabhai Lalubhai.v. Vijbhukan- 
das. Jagjivandas,. 11 B. 87; 6 Ind. Deo. {N. s.) 24, 
referred to. 

Appeal from a deaision of the Subordinate 
Judge, First Court, Saran, dated the 3rd May 
1919, sonfirming a decision of the Sesond 
Munsif, Ohapra, dated the Lith September 
1918. 

Messrs. K. P. Jayaswal, Sarosht Oharan M itar 
and Sundar Lal. for the Appellants. 

JUDGMENT. 

JwaLa Prasan, A. C. J,-—This is an appeal 
by the plaintiffa who are brothers and who 
instituted the suit, out of whieh this appeal 
has arisen, to enforee a mortgage exeeuted by 
the father of the defendants in favour of 
Ram Sahay Sabu, asousin of the plaintiffs. 
Ram Sahay Sahu and the plaintiffs formed 
members of a joint family, It is stated in 
the plaint that after the death of Ram 
Sahay the plaintiffs are now the members of 
the joint family. lt is also stated that some 
dosuments were exesuted in the name of all 
and some in the name of only one of them 
but that all the plaintiffa are joint in 
business, The defendants took an objeetion 
to the maintainability of the suit in the 
absenee of the sons of the plaintiffa who 
they said were interested in the mortgage in 
question, 

The Trial Court found that the plaintiff 
No. 1, Jag Sab, had a son and Muni Lal, 
plaintiff No. 2, had two sons and that these 
sons were members of the joint family, 
He held that non-joinder of the sons of the 
plaintiffs was fatal tothe suit and, following 
the deeision in the ease of Girwar Nuratn 
Mahton v. Makbulunnissa (1), the Munaif 
dismissed the suit. 

The learned Subordinate Judge on appeal 
agreed with the Munsif. The result is that 
the plaintiffs suit has bean dismissed on 
this preliminary ground. 


The fasts of the sase Girwar Narain Mahton : 


v. Makbulunnissa (1) relid upon by the 


Courts below are  distingnishable from. 


(1) 36 Ind, Cas. 642; 1 P. L, J, 468, 
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those in the present. ense. In that sasa the snit 
wa: originally institated in the nama of agr- 
tain plaintiffa deseribing themselves as the 
heirs and suesessors of the original movtgageos, 
The defendants pointed out in their written 
statement thet no less then ten members of 
the descendants of the original mortgagees 
had been omitted from the suit.  Thereupon 
the plaintiffs filed a petition stating that the 
persons already on the resord were represent- 
atives of the family and praying for the 
addition of the other members who were left 
ont. On that date the additional plaintiffs 
were not entitled to institute the anil, 
the slaim having been barred by lapse of 
time, Nodoubtat the time when the suit 
was desided al! the kartas of the family ware 
on the resord, but it was not stated in the 
plaint nor sould it be implied anywhere that 
the suit was brought by the plainttffa in their 
representative aapasity. The Court assordingly 
held that the suit was bad for want of neses- , 
sary parties under Order X X XiV, rale l of the 
Civil Proseduve Code, and that Ordar I, rale 9 
whish applies to all suits generally and whish 
Bays that no suit shall fail by reason of mis- 
joinder of parties did not help the parties in 
view of the edeatal provision in Order X X «(V, 
rule 1, relating to mortgage suits The Court 
held that itis not suffixient that the karta 
should bə onthe resord as one ont of the 
many members of the family but that it 
must b» stated in the plaint that the suit is 
by the managing member as a managiog 
member. I was a party to that desision, and 
on & very earefulsonsideration I think that 
the proposition was a little too broadly stated. 
I still adhere to the view that all the nesas. 
sary parties must be on the resord ina 
mortgage suit. The objacst of this rule ia to 
prevent multifariousness of suits to enforaa 
one and the same relief, This view is 
supported by a string of authorities most of 
whieh were referred to in the ease of 
Bhagela Koer v. Abdul Rahman (2) desided 
by Atkinson, J. and myself, & summary of 
whish has been re produeed in the report 
of the ease of Girwar Narain Mahion v. 
Makbulunnissa (1) (ubi sup). Bat this rale 
is suffisiently complied with when an agent 
on.bshalf of all the persons interested in the 
mirtgage sesurity or in the relemopsi»a 


(2) 38 Ind, Cas. 77. 
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thereof brings a suit. This prineiple was 
eneuneiated in the ease of Kishen Parshad v. 
Har Narain Singh (3). Applying this 
prinsiple, a suit] by a karta of a family on 
behalf of all the members is deemed to be a 
valid suit and well within Order XXXIV, 
rule 1, of the Civil Prosedure Code. Now, if 
the karta i is competent to manage the busi. 
ness of the family on behalf of all the members, 
to enter into eontraets in the ordinary course 
of business, he is eortainly entitled to enforse 
a eontrast by suits in his own name on behalf 
of sll the members of the joint family, Ido 
not think that it is neseseary that the karta 
should mention expressly that the anit is 
inatituted by him in his eapasity as karta, pro- 
vided the fast that the suit is brought by him 
in his representative capacity is obvious from 
the pleadings in the ease. Mr, Jayaswal has 
in his able argument referred us to the 
authorities on the subjest and to the text of 
the Hindu Law to show that the father 
representa the gon in all the business of the 
family and in suits brought by him to 
enforse seontracts entered into on behalf of 
the family. In the ease of minor sona the 
father of nesessity represents his sons, In 
the notable ease of Suraj Bunsi Koer v. 
Sheo Persad Singh (4) their Lordships of the 
Privy Counsil slearly upheld the aforesaid 
proposition and laid dawn that in all oases 
naturally, and in the ease of infant sons 
“necessarily, the father is the manager of the 
joint family. Upon that prinsiple the son’s 
share in the family property was held liable 
to à money-deeree passed against the father 
alone inthe aase of Jagabhat Lalubhat v. 
Vejbhukandas Jagiivandas (5). In the ense of 
Kishen Parshad v. Har Naratn Singh (3) 
Lord Robson, after laying down the proposi- 
tion that, where & business like money lend. 
ing has to be earried on in the interests of the 
family as & whole, the managing members 
may properly be entrusted with the power of 
making eontraets, giving reseipts and eom. 
promising-or diseharging elaims ordinarily 


(8) 9 Ind. Cas. 789; 33 A. 272 at pp. 276, 277; 16 
0. ME , 821 (P. O.& 8 Á. L. J. 256; 9 M. L. T. 343; 
21 M. J.878; 180. L. J. 845; 18 Bom, L. R, 
359; aan) 9 M. W. N. 895; 88 I, A, 45 (P. C.). 

(4) 60. 148 at p. 165; 6 I. A. 88; 4 Sar.. P. C, 


1; 88uth. P. C. J, 589; 4 C, L. R. 226; 2 home ix a 


R. 242; 2 Ind. Dec. (xu, a) 705. 
(5) il B, 87; 6 Ind. Dec. (N. 8.) 24, 
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ineidental to the business, asked the question, 

Is there any principle of law, or any sustom 
applieable to a ease like this, assording to 
whish the managing members of a Hindu 
joint family entrusted with the management 
of a business must be held ineompetent to 
enforse at law the ordinary business eontraets 
they are entitled to make or dissharge in their 
own names," and the answer nesessarily was 
in the negative. His Lordship then held that 
the managing member of an undivided 
Hindu family suing as such is entitled to 
bring a suit to establish a right belonging to 
the family without making the other 
members of the family parties to the suit. 
The question then for determination is, whe- 
ther this ia a suit by the managing members 
as sush in order to enforae a mortgage 
whieh undoubtedly was on behalf of the 
entire family. The plaint elearly states that 
the plaintiffs are members of a joint family 
and that the bond in question was taken by 
the family in the name of of & sonsin of the 


plaintiff Ram Sahay Sahu. The Oouris 
have held that the sons of the 
plaintiffs are joint with them. The 


plaintiffa do not purport to  olaim ‘the 
mortgage-debt on their own behalf but on 
behalf of the family, for they clearly state 
that the mortgage. bond is a family property, 
They, therefore, obviously represent the in. 
teresta of the sons in the bonds, the subjeet- 
matter of the suit. The suit is, therefore, by 
the plaintiffs in their representative eapasity 
acd the sons need not have been made 
parties to it. Thora is, therefore, no sontra. 
vention of the requirements of Order XXXIV, 
rule 1, of the Civil Prosedure Code. The judg- 
ment of the Court below is set aside and the 
sase is remanded to the original Court to try 
the suit onits merits. The defendants do - 
not appear in this Court, The plaintiffs, how. 
ever, had to some here on aesount of the dis- 
missal of their suit by the Courts below. The 
defendants contested the plaintiffs’ slaim 
in both the Courts below and it was st their 
instanse thatthe ease was dismissed. The 
plaintiffs are, therefore, entitled’ to their 
eosts in this Court and of the lower Appellate 
Court. The costs of the Trial Oourt will abide 
the result of the suit and isin the dissretion 
of that Court. 
Das, J.—1 agree, 
Oase remanded, 


Vol. LXIII) 
RAM SAHAI Y, OHHOTEY LAT. 


ALUAHABAD HIGH COURT. 
First Appear FROM ORDER, No. 
118 or 1426. 

Marsh 16, 1921, 
Preseni:— Mr. Justiae Walsh 
and Mr. Justico Ryves. 

RAM SAHAI—PrrUTIONER— 
APPELLANT , 
versus 
CHHOTEY LAL —OerostTE. Parry 


— RESPONDENT. 
Guardians and Wards Act (VIII of 1890), applica- 
Hon under—Duty of Court, 


' It is a mistaken view of the duty of a Oourt 
in dealing with an application under the Guardians 
end Wards Act for gnardianship or proposed 
guardian, to treat it as though the applicant was 
® partyin a suit and to dispose of the matter in his 
absence merely by making an order in favour of 
his opponent, as though the absent person were a 
defaulter in a civil suit, [p. 567, col. 2 ] 

+ In determining whether or not a person is & 
minor, the Court should, under the Act, take an 
independent view of its own, and nob adopt a 
finding in some civil suit that that person is a 
minor. [ p. 568, col. 1.] 


First appeal 
Distrist Judge, 
April 1920. 

Mr, L. M. Banerji, for the Appellant. 

Mr, N. P. Asthana, for the Respondent. 


J ODGMENT.—Teehnieally, this is an 
appeal from an order of the 17th of April 
1920 by the Distriet Judge of Agra 
removing one Ram Sshai from the position 
of guardian and appointing in his plase 
one Chhotey guardian of the person and 
property of tha minor. The ease whieh 
has been very carefully laid before us, 
when examined, is shown to raise a variety 
of questiona about whieh it is not nesessary 
for us fo express our opinion. For example, 
- there is a subsequent order of the same 
Judge of the 26th of June 1920 whieh, it 
is objested before us, is not appesalable at 
all, There is one matter to whieh our 
attention has been drawn whieh, we think, 
we ought to refer to by way of warning to 
the learned Judge and others so that the 
same prosedure should not be followed in 
another ease. Ram Sahai, the maternal 
unele of the minor, having been appointed 
guardian by the Distriet Judge for rea- 
sons whieh he gave, applied for leave to 
mortgage some property, while, on the 
pther hand, his opponent Chhotey. opposed 


from an order of the 
Agra, dated the 17th 
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' this application and sought te remove Ram 


Sahai. Both these matters were sonsolidat- 
ed in substanse by order and ordered to 
some up for disposal on the 17th of April 
1920; Ram Sahai having meanwhile been 
dirested to prepare a draft of the proposed 
agreement, file aeeounts and do other 
things with a view to showing his ereden- 
tials for resisting the applieation to remove 
him and supporting his applieation for 
raising the money by mortgage. It is the 
orders of the Court on that date, the 17th 
of April, to whieh we wish to draw atten. 
tion, First, an order was passed, whieh is 
the order eomplained of, by the Oonrt 
saying that Ram Sahai was not present 
either in person or by a Pleader, giving 
no reason for his absence and no explana- 
tion of what was done to sesure his pre. 
sense or delay the hearing until he arrived, 
Then, the Court, behind his bask and with. 
out a sarap of evidenes, held as a fast 
that he had been twise  sonvieted for 
offenees against property under the Indian 
Penal Code, The only evidenes, by the 
way, of this fast now before us is a state- 
ment by Ram Sahai in & subsequent 
affidavit that, twenty years ago, he was 
sonvieted of something to do with a woman 
whieb, of sourse, is no evidenee at all in 
support of the finding. But, returning to 
the point  whieh we were eritieising, 
whereas this very stringent and prejudisial 
order had been passed against him in his 
absence, when he did turn up to support 
his own applisation the same day, and 
there is not a serap of evidenes before us 
to show what interval of time had elapsed, 
he was merely informed that the matter 
had already been disposed of. Apart from 
the faet that this looks remarkably as 
though the Court's right hand did not know 
is & 
missoneeption of the Court's -duty under 
this Aet to treat an applisation for guardian- 
ship or proposed guardian as- though the 
applicant was a party in @ suit and to 
dispose of the matter in his absenee merely 
by making an order in favour of his opponent 
as though the absent person were a 
defaulter in a sivil suit, We agree that 
this is a mistaken view of the duties of 
the Court under the Gaardians and Wards 
Aet, Having said so mueh, we now some 
to the real point on whieh. we propose-.to 
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dispose of in this ease. The learned Judge 
haw ‘adopted a: finding in some sivil suit 
that the widow isa minor, and every body 
 sonnected with the ease seems to hava 
aesepted the same view and  proseeded 
upon that hypothesis. We do not agree 
with this either. We think the Court 
under this Ast must take an ‘independent 
view of its own. We now have before 
us a strong- affidavit by the lady herself, 
whieh has been in the hands of the other 
side for some months and is unsontradisted, 
expressing a strong preference for the 
man who bas been removed, which would 
have foreed ns, in any event, to enquire 
further into this order  whish is under 
appeal, but also’ stating that: she will be 
21 in May 1922. Every body seems to 
have overlooked the fast; that she besame 
an adult at 18 unless an order had been 
made ‘appointing & guardian. Weare of 
opinion, on the ‘admitted faets befora us, 
that she is by law su? juris. We, there- 
fore, eansel-the order of the 17th of April 
removing Ram - Sahai and all previous 
orders appointing him. We take up in 
revision the order of the 26th of June and 
hold that the Court below had. no juris. 
dietion’ to make it. We quash that order 
and any'orders made by the Oourt under 
the Guardians and Wards Aet sinse Marah 
1919 and deelare that she is no longer a 
minor, Waeh párty must pay its own 
eosta, 

i Order set aside. 


LAHORE HIGH COURT. 
Ssoowp Oivi APPEAL No. 1413 or 1917. 
May 5, 1991, 
Present:—~Mr, Justise Leslie Jones and 
Mr, Justiee Moti Sagar, 
LABHU - AND ANOTHER— DEFENDANTS—- 
APPELLANTS 
versus 
ARJAN, MINOR, TR&OUGH BIS MOTHER, 
Mesammat SANTI—Pustatire— 
Ret Pon DENT. 
Oustom—Gijt— Reversion, doctrine of, limits of. 
The dootrine of reversion does nob mean that in: 
the *ous8 “of the’ dones's line’ bedoming exhausted 
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the reveraionérss of the original donor would become 
entitled to the whole of the _ property originally 
gifted even if that property is in the hands of 
third parties who have acquired title to ibin good 
faith by purchase or otherwise’ more than 12 years 
prior to the succession opening out. [p. 569, ool 2.] 
Per Moti Sagar, J.—Obiter déctum:— À. gift in lieu 
of services rendered and a gift pure and simple stand 
on the same footing so far as the applicability of 
the doctrine of reversion is concerned, į p. 569, col. 1.] 


Second appeal from a deeree of the 
Additional Distriet Judge, Hoshiarpur, at 
Julluudur, dated the 14th April 1917, afirm- 
ing that of the ‘Subordinate Judge, Sesond 


Class, Hoshiarpur, dated the 31et Jaly 1416, 


Bakhshi Tek-Ohand, for the Appellants.: 
Dr, Gokal Ohang Narang, for the: Respond- 


ent. 
JUDGMENT.. 
Mort Sadar, J.—The land in snit is 87 


kanals, 17 marlas and is situate in Monza dora : 


of Tahsil Dasuha in the Hoshiarpur: Distriet. 
It onse belonged to one’ Punjab Singh ‘who is 


said to have appointed Partap. Singh as - 


his son and heir and to have gifted it to 


him by a deed, dated the 
1874, Partap Singh has now died and 
bas been sueseeded by his nephews who 
are defendants in this ease. 
who are admittedly the reversioners of Punjab 
Singh, bave brought this snit for the posses- 
sion of this land on the ground that Partap 
Singh's line having died out the land has 
reverted to the original donor and that they, 
as the nearest reversionary heirs, are entitled 


25th Marah.” 


Plaintiffa, - 


to snoseed to the exelusion of defendants who ` 


have absolutely no rights in the property. 


Defendants deny the elaim and eontend : 
that the property is not ancestral and that : 
the gift was one made in lieu of services : 
rendered to whieh the dostrine of reversion ' 
It is further contended that ` 
' a partition had taken plase in 1882 between ' 


does not apply. 


Partap Singh and his brother under whieh a: 


part of the land originally gifted fell to the. 
share of the latter, and that &s no suit was ' 
instituted within 12 years to contest this.’ 
partition, which, aeeording ' to the learned ' 
Vakil for the appellant, was tantamount to an ' 
alienation, the present suit is barred under ' 


Ast I of 1900, at least with respect to that 
portion of the land whieh bas some into their 
possession in eonsequence of the partition 
above referred to. Both Courts baye deereed 
the slaim of ‘the plaintiffs, and a sesond appeal 


has been preferred: to this Court by -the '’ 


defendants, . 


= 


Vol. LXII) 
LABHU Y, ARJAN. 


Here, it is again’ eontended ° that the 
property is' not aneestral. The- learned 
Dietriet Judge found that in 1852 the three 
lines of Rulya!'s family osoupied equal shares 
and from thisfast he has drawn an inferenee 
in fayour of the ansaciral ‘nature of the 
property. In our opinion the Court was 
fully justified in drawing this inferenee and 
in holding ‘that the property' was ancestral 
and. -we desline to .go behind this ‘finding, 
whish is purely a finding-of faet, in second 
appeal.. 


As -regards:. the-sesond ' question it^ is: 
pointed out that the resitals im the deed: of ^ 


gift fully support the: defendants in. their. 
sontention that the gift was one for servisas 


rendered. and 'it'is contended that to such :a : 
gift the ordinary rules of reversion do not: 
apply. Nihala v. Rahmatullah (1) is mainly ` 


relied. .on.in.this sonnestion; There is no 
doubt:that there are:.aertain observations .in 
that judgment whieh do lend support ‘td thie 


contention ‘raised by the learned. Vakil for- 


the appellant, but they are mere obter dicta: 
and were not ‘necessary for ‘the desision of 


that ease: As'at present advised, we are of" 


opinion that there ie no essential differensa 
between the two kinda of gifta and that .they 


stand on-.the same footing so far: as the. 
applisability -of ‘the- rule ‘of reversion is - 


aonserned, but 16 is nof neaessary to notise 
this point at length as the question whether 


a gift made for-sonsideration does or doeg not : 


revert to the original donor is, in our opinion, 

essentially a question relating to the exist" 
ense or non.existenee of a 'eustom, and a 

second appeal::n the point is not sompetent 

withoutasertifioate. In fast, the defendauts,: 
realizing. that there was. this obstaele-in: 
their way, did apply for a eertifiaate to the 

learned Distriet- Judge whish was refused. 


Lastly, it is argued that:the -anit is barred . 


by- limitation’ under Ast:L of 190) with 
reapest to the land whieh same into defend. 


ant’s possession under the ' partition of 1-82, . 


lt ia contended that ‘the partition was- tanta- 
mount to an'-alienation to eontest-whieh a 
suit should have been brought within 12 
years from. the date that the partition -was 
sanetioned and possession taken. Dr. Gokil 
Chaud for the respondent. replies : that. Ast’ [ 
of 1900 has. n» applisasion; 


(I) besause thesland was not anesstralv 


qua Partap Singh, and . 
(1) 137°P. R. 1908; 201 P. W, Ry 1908, : 


INDIAN*CASES. 


: exeept possibly by his 


569 


. 


(2) besause plaintiff, who were suning 
notas: heirs of Partab Singh but as the 
reversioners of Punjab Singh‘on the ground 
of reversion’ of the gift, would have had 
no sause of aetion to bring sush a anit 
during the lifetime of Partap Singh. 

There is eonsiderable force in these oon- 
tentions and we are very doubtful ‘if the 
Aet would apply, butit is not nesessary to 
deside tha point in this sase: as, in our 
opinion, the plaintiffs’ suit must fail with 
respest to this portionof the land on another 
ground, 

Plaintiffs, aesording to their own sonten. 
tions, had no oause of nation during the 
lifetime of Partap Singh to maintain a 
suit to aontest the partition effested by 
him with his brothers, in other worda, : 
Partap Singh had an unresirieted power 
of alienation not liable to be sontrolled or 
to be called into question by anybody 
own reversioners, 
Oan it then be argued that this absolute . 
power of alienation whieh Partap Singh 
admittedly possessed during his lifetime 
lost that eharaoter as soon as he died ? 
lf. Partap Singh sould pass a good title to 
his trausferees during hia lifetime, it only 
stands to reason that it should remain . 
good even after his death, The estate of 
Partap Singh was not that of a limited 
owner &s in the ease of a ehildless pro. 
prietor or a female. In faet, it has not 
even been hinted that Partap Singh was 
merely a life-owner, and if he was an 
absolute owner we fail to understand how 
his death would make any differenee with 
respest to the alienations whieh he bad 
effeated during his lifetime, We have never 
understood the dostrine of reversion to: 
mean that in the ease of the donee’s line 
besoming exhausted the reversioners of 
the original donor would  beaome entitled 
to the whole of the property originally 
gifted. even if that property is in the 
hands of third parties who have aeqnired 
title to it in good faith by purehase or 
otherwise more than 12 years prior to the 
anosession opening out. No one's title 
would be sesure if sash were the oase, if 
one has had the misfortune of buying 
property from somebody who had himself 
asjnired it by gift. Let us push this 
argument to its  logieal length and geg 
what results if would lead to, A donor 
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gives away his property by a deed of gift 
to one “A”, Shortly after, “A” selle it 
to "B" and “B”. then transfers it to ' O", 
Let us assume that “O” has also transferred 
the property in his turn, and by the time 
that “A” the donee’s line bas died out 
the property bas shanged hands several 
times. The donee’s line is exhausted 500 
years after the original gift was made. 
Assording to the respondents’ arguments 
the donor's reversioners would besome 


entitled to this property and would 
be entitled to maintain a suit for its 
possession against all the transferees 


even though they were transferees in good 
faith and for valuable sonsideration and 
their titla had beeome indefeasible by reason 
of adverse posseseion for more than 12 
years. We do not think any Court of law 
would sountenanse a elaim of this nature 
whieh is absurd on the very faee of it. 

In our opinion, the plaintiffs ! suit must 
be dismissed with respest to that portion 
of the property whieh the defendants have 
acquired by partition of 1882. In other 
respects the order of the lower Appellate 
Court will be maintained. From the reeord, 
however, it is not very elear how mush 
-land out of the land originally gifted was 
in the possession of Partap Singh at the 
time of his death. The ease will have to 
be sent bask to the lower Court for an 
enquiry upon this point. We aseordingly 
remand the ease under Order XLI, rule 25, 
for an enquiry and a finding on the point 
above indieated. Return within three 
months. 

LE8LIE- JONES, J.—I desire to add that, 
though I soneur in the result, I do not wish 
to express an opinion .of any kind, regarding 
Nihala v. Rahmatullah (1) or the argumenta 
of Counsel for the respondent eonserning Aet 
I of 1900, 


Cate sent back. 
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PATNA HIGH COURT. 
Szcoxp Civi, Appsat No, 192 or 1920, 
July 18, 1921. 

Present: —Mr. Jwala Prasad, Aoting Chief 
Justice, and Mr. Justise Das. 
Sheikh ABDUL RAHM AN — PLAINTIF E- 

ÅPPELLANT l 
VETSUS 
SHIB LAL SAHU AND OTHERS— 


DevenDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XVII, 
v, 8, O. XXXIV, r. 1—“Hearing,” meaning of—Date 
fiwed for evidence and final disposal of suit—Same 
date fixed for appointment of guardian of minor defend. 
ant—Time given for paying process fee—Default in 
payment—Dismissal in default—Jurisdiction—Dis. 
missal of suit without jurisdiction, whether bars fresh 
suit—Hindu Law—Joint family —Manager, power of, 
to represent other members in litigation—Mortgage— 
Consideration—Antecedent debt—Necessity—Benefit— 
Burden of proof. 


Where in the trial of a snit the Court fixes a date 
for the evidence of parties and disposal of the suit 
but then on plaintiffs application for adding a new 
minor defendant directs him to pay process-feas for | 
service of notice upon the proposed guardian of the 
minor so that his appointment may be made on the 
date originally fixed for evidence and final disposal, 
and on plaintiff's failure to pay the process-foes 
dismisses his entire suit without giving him an 
opportunity to adduce his evidence at least against 
the original defendants in the suit, the Court acts 
without jurisdiction and, therefore, its order dig. 
missing the suit is not a barto a fresh suit, [p. 
671, col. 2; p. 672, col. 1 & 2.] 

The manager of & Hindu joint family is competent 
to represent the other members of the family in 
litigation relating to the joint family property, [p, 
572, col. 1.] 

Jag Sah v. Ram Chandra Prasad, 68 Ind, Oas, 564; 
(1921) Pat. 289; 2 P. L. T. 553, followed. 

Where the consideration of & mortgage is an 
antecedent debt of the father the lender is not bound 
to prove family “necessity” or “benefit. "[p, 671, 
col. I, 

The word ‘hearing’ is not defined in the Civil 
Procedure Code and is used in the different rules 
with a view to state the different purposes for which 
& date for hearing of the suit is fixed. [p. 762, col, 2.) 

Appeal against a desision of the Distriet 
Judge, Bhagalpur, dated the 20th August | 
1919, affirming that of the Munsif of that 
place, dated the 6th August 1918, < 

Messrs. L. N. Singh and S. Dayal, for the 
Appallant. l 

Mr, R., T. N. Bahui, for the Respondents. 

JUDGMENT. 

JWALA Perasan, A. O. J.—This appeal arises . 
out of an astion to enforee a mortgage dated 
the llth August 1914. The mortgage bond 
was exesnted by Shib Lal, defendant No. 1, 
and Mahabir, father of defendant No, 2, 
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Ram Chandra, defendant No. 4, is the son of 
defendant No, 1, Defendant No. 3, Mahadeo 
Lal, is à subsequent purehaser of the equity of 
redemption in exesution of a deeree, Defend. 
ents Nos. 5, 6, and 8 are members of his 
family. One member of the family Shibnath, 
son of Jagarnath, defendant No. 6, is not on 
the resord, The Courts below passed only a 
personal desree against the defendants Nos, 1 
and 2, They dismissed the suit against Ram 
Chandra, son of defendant No. 1, on the ground 
that legal nesemsity for the loan or benefit to 
him was not proved.: The suit has also been 
dismissed as against the subsequent pur- 
chaser, defendants sesond and third parties, 
upon the ground that the order of the 
Oonrt in the previous sunit brought by the 
plaintiff, No. 892 of 1915, dated the 6th June 
1916, operates as res judicata upon the points 
raised in the present ease. Another reason 
given by the Court below for refusing a 
mortgage ldesree is that Shibnath, grandson 
of the subsequent purshaser Mahadeo, is not 
on the resord and sonsequently in his 
absences a mortgage-deerse saannot be passed. 
On behalf of the appellant all these grounds 
upon whish his olaim for a mortgage-desres 
has been dismissed have been shallenged. 


‘As regards the view of the Court below - 


. as to there ‘being no proof as to the 
benefit from the loan or family necessity, 
reference may be made to the allegations 
in the plaint that the mortgage in question 
was exesuted in 1914 to pay off a prior 
debt of the exesutants of the bond for 
wbish a suit had been already brought and 
whish was settled by eompromime between 
the parties that a mortgage-bond be ex- 
sented. That prior loan was certainly of 
a mneh-anterior date beeanse the suit to 
resover the same was instituted in the year 
1913. Dealing with the issue as to son- 
sideration for the bond the Trial Court held 
that the consideration was a hath chitta 
for whieh the previous suit in 1913 was 
brought, Therefore, upon the pleadings and 
upon the findings of the Trial Court it is 
obvious that the consideration of the mort- 
gage-bond in question was an antesedent 
debt of the father and, therefore, there was 
no obligation on the part of the plaintiff 
fo prove family nesessity or benefit to the 
minor of the loan. No doubt, no argument 
was raised in the Oourt below as against 


the view of the Trial Court that tho plaintiff - 
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was not entitled to a mortgage-desree inas. 
mush as the debt was not proved to have 
been benefisial to the family nor for family 
nesessity, but the point does not require 
any sonsideration of evidenae on the resord. 
It is based entirely on the finding of the 
Trial Court and is a purely legal point 
and, therefore, it is open to the appellant 
to dispute the view taken by the Oourts 
below and it is also sompetent to this Court 
to hold upon the pleadings and the findings 
of the Trial Oourt that the plaintiff is not 
required to show legal nesessity for the 
loan or benefit to the sons of the exesutants, 
All the family members, besides the exe. 
sutanta, are bound to pay the loan whieh 
was sontraated to pay off the entesedent 
debts of the exesutants, The view taken 
by the Court below on this point is over. 


‘ruled and the sontention of the learned Vakil 


on behalf of the appellant, therefore, pre. 
vails, 


The sesond ground of dismissal of the ` 


plaintifl's elaim to have a mortgage-desres 
by the Court below appears also to be 
erroneous, No doubt, the plaintiff in a mort: 
gage-suit is bound to bring every person 
interested in the mortgage or in the equity 
of redemption upon the resord and in this 
respest the vi w taken in the ease of 
Girwar Narain Mahton v. Makbulunntesa (1) 
is right but when, upon the faee of the 
resord, it is obvious that there was suffisient 
representation of the members of the joint 


; family although all are not on the resord 


the plaintiff's suit eannot fail. In the present 
ease the plaintiff impleaded not only Mahadeo 
Lal, in whose name the property appears 
to have been purehased, but alao almost 
all the members of his family with a elear 
assertion that they were all members of a 
joint family. It was through inadvertenee 
or on assount of some ascidental omission 
that the name of one of the members of 
the family, Shibnath, the grandson of Mahadeo 
Lal, was omitted. The defendants in their 
written statement did not diselose the name 
of that minor son of Jagarnath, who ig 
said to have been omitted from the resord 
nor was there any denial that Mahadeo 
Lal or Jagarnath, ‘the father of the minor, 
did not properly represent the minor in 
the suit. There was, therefore, a proper 
representation of Shibnath in the present 
(1) 36 Ind, Ogs. 642; 1 P. L. J. 468, — . — 


- 
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ease, Again, the property was purchased in 
the: -name ‘of: Mabadeo and if he was som- 
petent to: represent. the entire family in the 
transaetion of the purehase there is no 
reason’ why he. should not be held to be 
eompetent to represent thé other members 
im the present :litigation in respeot of the 
same property. This is in full aesordanse 
with the view taken by this Court in the 
ease of Jag. Sah v. Ram Ohandra Prasad (2) 
deeided. on the 6th July last, The view 
taken -by the Court below upon this point 
also is overruled. . : 

There reniains the crueial point in the 
ease upon whish both parties have Addressed 
us at great-length. I have carefully considéred 
thefulland learned argumentson both sides and 
the rules in the Code of Civil Procedure on this 
point and the authorities cited at the ‘Bar, 
These are :— - 


Balmakund Marwari v. Lachmt - Narain - 
Marwaré (8), Naurang Ram Sahu v. Bhakhori - 


Mondar-(4), Valliammas Nadaihi v. Asservada 
Nadar (5), Firm-of Har Ohand Rai Nand Ham 
v.. Raja Ram-Bahadur singh (6). 

J need -not enter into a detailed oonsidera- 
tion of these authorities for in some of 
them -I -myself was a party to the judg- 
ment and -I still adhere to the view taken 
by mein those .sases;: The order of .the 
Court: in the--previous:suit. relied- upon- by 
the lower Appellate Court and the respond. 
ents ‘in. the :present appeal is, as observed 
above, of:-the 6th June 1916 and reads as 
follows s= a 

“Dpto ‘date the plaintiff has filed no 
falbana and: no -prosess fees as ordered. . To- 
day -nlso plaintiff. takes no steps. 
order-the snit be dismissed for the plaintifi’s 


default". 


That- 'suit:-was . originelly .brought against: 


the major: defendants. who: had already ap- 
peared-in thé ease: and filed. their written 


statement: - On the -15th.Maroh 1916 i:sues. 
were settled and :the. 4th May. was fixed. for . 


disposal Sübsequently,on the 22nd Mareh, 


the-plaintifé applied. to .add - new  defend.. 


ants some of: whom :were minors, He was 


(2) 69 Ind, Oas. 564;- (1921) Pat.-289; 2 P.-L. T. 
BER? ; 
-A8) -67-Ind. Cas. 748; 2 U. P.-L. B. (Pat ) 197. 


.(4).51 Ind. Cas; 189; 1 P. L. T. 177; 4 P.L. Jo 
T6 


B) 58 Ind: Cas. 44 
Lo 48 Ind. Cas: 192; (1919) Pat. 82, 
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accordingly ordered to fila -£albana and : 
proaess-fees in ordar t> ‘hava’ ths - nobiass: 
served upoo the proposed guardian of the: 
minor defendanta, This tall maz and prosess» 
fee waa not. filed whioh has been ‘referred 
to in the order in question -and »whiah 
sausad tha default of the plaintiff, Taere. is. no 
doubt, therefore, that the original defendants '- 
had already entered appearanoe in the - ease 
and upon the findings of the. Court below- 
they were also present on tho 6th - June. 
1916 when the - order of. dismissal was page: 
sed. Therefore, the order of dismissal sould.: 
not have been under Order IX, rule 3, of the : 
Civil Prosedure Code which is to bə- applied. 
only when neither. party. appears. The-- 
order must, therefore, have been under Order ' 


‘TX, rule &, inasmush as the defendants. had - 


entered appearance and were also, present" 
upon the date when the suit -was dismissed, 
The question then is, whether this is a valid : 
order under Order IX, rule&. if-it'isa valid. 
order ander that rule then the present snit’: 
is surely barred by rule 9 whioh. elesrly:: 
lays . down that the. plaintiff, when. 
his suit is dismissed under rule 8, shall be: 
presluded from bringing a fresh suit,- There--- 
fore, the eontention of Mr. Laehmi Narain 
Singh that an. order of dismissal for 
default isnot a desree within the.definition 
of the term in seetion 2, elause -(2):of the: 
Code does not seem to be of any: effeet.- If, 
on the other hand, the order of. the Court of 
6th June does not «ome under Order IX, rule: - 
8, then ' the plaintiff’s present suit eannot be ~- 
barred by. any. provision in. the ‘Code and. 
the order will be without any jurisdiation,: . 
Consequently, the principle of. res ju i:cata-: 
also will not apply inasmush as the plaint-. 
iff . was not bound to have auch an order-sst . 
aside either by appeal or by review or-in any: - 
other way, Mush. has -been- argued: at£ the: 
Bar .as to the real meaning .and ssope ofthe è 
word‘ hearing” used in the-different: provisions : 
of the Civil Prosedure - Oode, - bnt. a «eareful... 
examination of the rules on the subjest.will.. 
leave: no manner of doubt -that this: is purely: - 
The word, 
"hearing" has - not been defined in the.Code + 
but if is obvious that it is used in the differ-. - 
ent rules with a view to state. the ' different... 
purposes for whieh a date for. hearing ofthe» 
suit is fixed.- Now, in Order IX, rale-l,.. 
read with rnle.3, i$ would appear that: after» 
the institution of: the.sui¢: when the: earmons ` 


| Mf's suit is dismissed for default. 


. the hearing -of arguments, 


m~ 
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is issued upon the defendants salling upon 
them to appear upon a particular date that 
date is the first hearing of the suit and if 
the parties fail to appear when the suit is 
salled on for hearing on that date the plaint- 
Various 
steps have to be taken by the parties in & 
suit in order that it may be ready for final 
hearing, whieh means the examination of 
witnesses, the tendering of doeuments, and 
At the interme- 
diate stage, in order to anable or sompel the 
parties ts take necessary steps. in the pro- 
secution of the ease, the Court may fix dates 


. for some partieular astion to be taken. These 


dates are dates for the hearing of tbat parti- 


, senlar matter which is spesified in the order 


of the Conrt, In the present sase the 


. plaintiff on a previous date wanted to sum: 


mon his witnesses but this was put off till 
the final date for hearing, meaning the 


. examination of witnesses was fixed. The 


same thing happened with the steps taken 
by the appearing defendants for the produe- 
tion of their evidence. No doubt, on the 
(6th Marsh the Court had fixed the 4th May 


for disposal, but in view of the applisation 
“made by the plaintiff in the meantime on the 


. 22nd Marsh the ease sould not be taken up 


for disposal on that date but an order was 
passed fixing.a date for the appointment of a 
guardian for the proposed new defendants 
who were minors, The 6th June was spesial- 


. ly fixed for that purpose and the hearing 


. on the 6th June was for the appointment of 
, & guardian of the minor defendants and it 


. on hia part on the 6th June. 


was not for the disposal of the ease. The 
plaintiff did not take the nesessary steps 
for the appointment of the guardian on that 
date and consequently there was a default 
That default 
of the plaintiff had to be dealt with undor 


. rule 3 of Order XVII of the Code whieh says 
. that, Whereany party toa suit to whom 


e 


. seeded to deaide the suit forthwith. 


time has been granted fails to produee his 
evidenee, or to cause the attendanse of his 
witnesses, or to perform any other net neaes- 
sary to the further progress of the suit for 
which time has been allowed, the Court may, 
notwithstanding sush default, proseed to 
decide, the suit forthwith,” The plaintiff 
having defaulted, the Court should hava pro- 
iu 
order to do that in the present ease it was 


. ineumbent upon the Court to ix a date tor the 
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ground that the order of the 
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disposal of the suit inasmueh as the parties, 
and partienlarly the plaintiff who suffered 
by theorder ofthe Court of the 6th June, 
did not know that the sase would be taken 
up for hearing as soon as there was a default 
in his not taking the necessary steps for the 
appointment ofa guardian. The Court in 
the Order Sheet does not even intimate that 
the ease was to be taken up for disposal 
forthwith asis required by rule 3. The ease 
sould not, therefore, be disposed of on that 


‘date in the way the Court did, ez», by dismis. 


sing the entire suit. The plaintiff was 
entitled to have his easedesided as againat 
the appearing defendants upon a shanee 
being given to him to adduee his evidense 
whieh was postponed onaseount of the Court's 
order that this should be put off till the 
final date for hearing was fixed. In this 
view, the order of the Court of the 6th June 


-appears to me to be without any jurisdietion 
“and if that was so there was no valid deeree 
_whieh sould operate as res judicata so as to 


bar the present suit of the plaintiff based 
upon the mortgage-bond in question. The 
result is, that the view of the Court below 
refusing to give a morígage»deeree on the 
6th June 


operates as res judicata is setaside, I hold 


‘that the plaintiff is entitled to a mortgage- 
-deeree against all the defendants and the 


subsequent purehaser, Mahadeo Lal, and the 
family members are sertainly bound to pay 
off the prior insumbranee ‘of the plaintiff. 
The result is that the decision of the lower 
Appellate Court is set aside and in lieu thereof 
it is ordered that a mortgage-deeree in terms 
of the bond be prepared carrying interest as 
stipulated in the bond up to the day of 
grase whioh is fixed as six months from 
this date &nd thereafter interest will run at 
the rate of 6 per eent per annum till the date 
of realisation. If the sum due under the 
mortgage, saloulated as above, is not paid on 
or before the days of grase the plaintiff 
will be entitled to sell the property, The 
appeal is deereed with sosts throughont. 
Das, J.—Ll agree. 


Appeal allowed, 
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BEHARI LAL SABU €, MUHAMMAD HUSAN, 
ALLAHABAD HIGH COURT, 
First Civin APPEAL No. 59 or 1918, 
February 21, 1921. 
Present: —Sir Grimwood Mears, Kr., Chief 
Justice, and Justiss Sir P, C. Banerji, Kr. 
BEHARI LAL SAHU AND AFTER HIS 
DEATH BALDEO PRASAD AND OTHERS — 
PLAINTIFFS — Å PPELLANTS 
versus 
Shaikh MUHAMMAD HUSAN 
AND AFTER HIS DEATH. Musammat 
HANIFA BIBI AND OTHERS 
DEFENDANTS—RESPONDENTS, 
Pardanashin lady, document executed by—Denial 


of execution—Hmecution, assumption as to—Independ- 
ent advice, when unnecessary. 


A parda nashin lady and her brother joinéd in 
effecting a mortgage, and a deed was duly executed. 
Ina suit to enforce the mortgage, the lady denied 
execution of the document and pleaded want of 
independent advice. -It appeared that registration 
of the document was effected atthe lady’s house; 
that she put her mark and thumb impression on 
the document below the acknowledgment of execu- 
tion, and that her thumb-mark was also obtained in 
the Sub-Begistrar’s book : 

Held, in the circumstances, that due execution 
of the document by the lady could be safely 
assumed: that the document was undoubtedly 
understood by her, and -that it was not necessary 
that there should have been any independent advice. 
[p. 876, col. 1.] 

First appeal from the desision of the Addi- 
tional Subordinate Judge, Jaunpur, dated the 


29th of November 1917, © 


Mr, -B. E. O'Oonor, 
lants. l 
Dr. 8: M. Sulaiman and Messrs, Igbal 
Ahmad and Mukhtar Ahmad, for the Respond- 


for the Appel- 


ents. 

JUDGMENT. —This was a suit to enforse 
a mortgage dated the 3rd of November 1909 
alleged to have been  exesuted by one 
Muhammad Hasan and his sister, Musammat 
Tula Bibi Muhammad Hasan filed a 
written statement in the Court below but 
did not appear at the trial. Musammat Tula 
Bibi denied everything relating to the 
execution of the bond and the receipt of 
sonsideration for it. The amount sesured by 
the mortgage-bond is Rs. 3,000 of which 
Rea. 1,500 is alleged to have been due by 
Musammat Tula Bibi upon an earlier bond 
of 1903, Hs. 1,000 is said to have been due 
by. Muhammad Hasan, Rs. 50 was received 
for stamp paper and eosta of registration and 
Re, 490 was paid in sash at the time.of 
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registration of the mortgage. The Court 
below has made a deoree against Muhammad 
Hasan but has exempted from the olaim 
Musammat Tula Biti and her share of the 
mortgaged property. The plaintiff has 
preferred this appeal, and the first question 
we have to eonsider is, whether Musammat 
Tula Bibi executed the dosument. Two of 
the marginal witnesses were ealled, v/s., Brij 
Mohan and Nankv, and both of them proved 
that the lady exeeuted the dosument and put 
her mark on it. The learned Subordinate 
Judge disbelieved these witnesses upon 
grounds whieh do not seem to us to be 
satisfactory. Brij Mohan was ab one time 
in the serviee of the plaintiff but on the 
date of the mortgage he was’ not in the 
plaintiff's employment and he was not in the 
servise of the plaintiff for over 12 years 
before the trial of the suit. As to the 
witness Nanku there is nothing to diseredit 
him beyond the faot that he owes some 
money to the plaintiff, Both these witnesses 
have proved that the terms of the dosument 
were explained to the lady and that she put 
her mark and attestation on the document, 
her signature to it having been written on 
it at her request by her brother, . Muhammad 
Hasan, The strongest pieee of evidence in 
support of the genuineness of the mortgage 
is the evidense relating to registration of 
the doseument. From the deposition of 
Hashim, who is by no means a witness 
favourable to the plaintiff, it is slear that the 
Sub-Registrar went to the house of Musem- 
mat. Tula: Bibi, that the lady put her thumb 
impression below the acknowledgment of 
exesution and also her mark, and that the 
mark and the thumb impression were 
obtained by the witness, Hashim. This 
witness isa near neighbour and it is admitted 
that the lady appears before him and that 
he usually obtains her thumb impression on 
reseipís for the pension whieh the lady 
gets, Hashim tried to prove that the 
dosument was not explained to the lady by 
the Sub Registrar in his presense and that 
the endorsement on the dosument to the 
effect that the terms of it had been explained 
to the lady was not in fasta frue one. We 
do not believe him on this point. Had not 
the lady been explained the terma of the 
dosument Hashim would not have obtained 
on it her mark and her thumb.impression. 
Her thumb impression was also-obtained in 
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the Sub Registrar’s book. In these siraum- 
stanses, we think we san safely assume that 
the doeument was exesuted by the lady and 
that the learned subordinate Judge has 
disbelieved the evidense on the point for 
reasons whieh do not sommend themaelves 
to us, It was next said by the Court 
below that there was no evidenee of the 
genuineness of the earlier doaument of 1903. 
We do not agree with the learned Subordi- 
nate Judge on this point. There is evidense 
whieh proves that the lady did exeeute that 
dosument. The plaintiff isa money-lender, 
He has produeed his asaount-books and those 
account-books prove the  indebíednesa 'of 
Musammat Tula Bibi and of Muhammad 
Hasan to him both under the earlier bond of 
1903 and the later  dosüment of 1909. 
Muhammad Hasan besame sesurity for his 
sister when the dosnment of 1908 was 
exeouted and the sesurity.bond and the 
mortgage-bond whieh were sxeeuted by the 
lady have both been formally proved. 
Whether the evidense is suffisient to prove a 
duly exeeuted mortgage, that is to say, 
whether the evidence is suffisient to prove 
the exeaution of the dosument as a mortgage» 
deed is immaterial for our purpose, ‘In 
our opinion, it has been established that a 
loan was taken: that a dosument sesuring 
the loan was exeauted by Musammat Tula 
Bibi, and that this debt was due by her on 
the date on whish the mortgage now in 
dispute was exesuted, It is also urged and 
the Court below has assepted the sontention 
that there waa no evidenos to prove that the 
lady had independent advise, The doeument 
is a very simple one. It was undoubtedly 
understood by the lady, it was explained to 
her as the witnesses depose and it was not 
neeessary that there should have been any 
independent advise. Her brother, with 
whom she was living for a number of years, 
joined her in exeeuting the doaument and we 
do not think that the validity of the doaument 
sould be questioned bssausa there is an 
absense of evidence fo prove independent 
advise, Ina matter like this no advise was 
nesessary or requisite. In these eirsumetanaes, 
we are of opinion that the Court below 
was wrong in dismissing the olaim as 
against Musammat Tula Bibi and its deeree 
must be set aside, There is a aeross- 
ebjestion on behalf of Muhammad Hasan in 
whieh it is urged that, in the view whish the 
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Court below took of the ease, it ought not to 
have made a desree against him for the full 
amount of the slaim, In the view whieh 
we have taken of the ease and in the view 
that the doeument was exesutéd by both ‘the 
executants and that there was full eonsidera- 
tion for it the sontention on behalf of 
Muhammad Hasan in his oross-objestion 
must fail. The result is that we allow the 
appeal, vary the deeree of the Court below 
and deeree the plaintifi’s claim as against 
Musammat Tula Bibi to be reeovered by the 
sale of all the mortgaged property unless 
paid with oosts and future interest ag 
provided by the desree of the Court below 
within six months from this date. The 
plaintiff will get his sosts of this appeal also 
full sosts in the Court below ineluding in 
this Court-fees on the higher seale. The 
cross-objestion filed on behalf of Muhammad 
Hasan is dismissed with sosts including in 
this Court fees on the higher scale. 


Appeal allowed; 
Oross- objection dismissed, 


LAHORE HIGH COURT. 
Seconp Orvis Arrgeat No. 1140 or 1917, 
May 30, 1921. 
Present:—Mr. Justiea Abdul Raoof and 
Mr. Justice Harrison. 
RAGGU MAL-—DzrsNDANT— ÁPPELLANT 
versus 


SITA RAM —PratiNTizE —HR£8SPONDENT. 
Appeal, second - -Finding of fact, interference with — 
Construction of deposition of witness, whether question 
of law, 


The construction of the deposition of a witness 
is what the Oourt thinks is proved by it. Itis a 
misapplication of the term to speak of it as a 
construction so as to make it a question of law, [p. 
675, col 1.] 

An erroneous finding of fact is a different thing 
from an error or defect in procedure, there is no 
jurisdiction to entertain a second appeal on the 
ground of an erroneous finding of fèot, however 
gross or inexcusable the error may seem to bø, 
Where there is no error or-defect in the procedure 
the finding of the first Appellate Court upon a ques. 
tion of fact is final, if that Court had before ih 
evidence proper for its consideration in support of 
the finding. [p. 078, coL EL] - ; m a 
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No Court of second appeal can entertain an 


'. appeal upon any question as to the soundness of 


findings of fact by the Court of first appeal; and 


P if. there is evidence to be considered, the decision 


of that Court, however unsatisfactory it might be 
[f examined, must stand final. [p. 579, col, 1. 
Second appeal from a deeree of the 


' Distriot Judge, Delhi, dated the 9th Mareh 


1917, affirming that of the Senior Subordi. 


^. date Judge, Delhi, dated the 13th July 1916. 


Mr. Manohar Lal, for the Appellant, 


ORDER.—This wasa elaim for the re. 
3,000, under the following 


giroumstanaes:— 


. The defendant No. 1, Raggu Mal, was the 


manager of the firm of Madho Ram-Badh 
_Singh. He employed the plaintiff on a 
monthly salary of Rs, 200. The agreement 


. : dated the Sth February 1909, under whish 
. . the employment was made, was to the follow- 


` 


. ~ Phe 


,sum the 


- of the slain; 


acer the plaintiff would be. the head 
gumashta and general agent of the defendant's 
firm on Rs. 200 per mensem, of whieh Rs. 100 
per mensem would be paid to plaintiff at 
the termination of eash month for a period 


of seven years and Rs. 1,200, at the elose' 


of every year.” 
The contrast was for a period of seven 


years and at the end of the period eash 
party was given the option to give six 
months’ notise to put an end to the eontraet. 
Previous to this suit a elaim for &rrears 
of his salary was made by the plaintiff from 
the 8th February 1909 up to the 7th Marah 
1912, The amount of Rs. 6,350 was desreed 
to the plaintiff in that suit. The present 
alaim was based on the following allegations. 
That Rs. 7,200 were due to the plaintiff on 
aseount of his pay:from the 8th Mareh 1912 
up to to the 7th Marah 1915; that besides this 
s plaintiff was entitled to Rs, 1,200 on 
assount of pay for six months, ‘the term pro- 
vided for the notiee. The plaintiff, however, 
-‘glaimed only Ha. 1,800 on acsount. of arrears 
of pay due to him and abandoned the rest 
| but he asked A deeree e 
. 1,200 also on assount o six months 
eod oes i.&4, the: total elaim in the 
. present suit was for Rs, 3,000. 
; defendants admitted the agreement, 


Saut. totally denied. the elaim of the. plaintiff 


- .gn:the following grounds: that the .defendant 


"No; 9 never took sharge:of the duties whioh 
. .. he..had .to . perform under the agreement and 


for whish he wes 
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mensem; that the plaintiff, instead of serving 
the defendants under the eontraet, worked 
with otber firma ; that there was no agree- 
ment to pay even if the pleintiff did not. 
work; that the plaintiff was not entitled to 
any nofiee or pay for the period of notice; 
that he left the serviee of his own accord, 
and that the defendants did not prevent the. 
plaintiff from working. 

In addition to the above allegations a 
legal plea in bar of the slaim was set up to 
the effest that the present olaim ought to 


‘have been included in the previous claim, and 


inasmnoh as the plaintiff did not do so his 
elaim is barred by Order II, rule 2 of the 
Code of Oivil Prosedure. 

From the examination of ths written 
pleadings and. the oral statements of the 
parties and their Pleaders it appears that 
a question was also raised whether the pre- 
sent suit was one for damages on account of 
the breaeh of a eontract by the defendants 
or it ‘was only a suit for the plaintiff's wages. 
The plaintiff's Pleader elearly stated that it 
was also 9 suit for damages for breash of 
contract, From the judgment of the two 
Courts below it appears that they treated 
the suit as one for damages for breaeh of 
sontract as . well as for the resovry of wages. 
The Trial Court repelled the plea as to the 
bar under Order II, rule 2, on the finding that 
the dismissal of the plaintiff had not taken 
plase before the date of the previous suit. 
On the merits, the Trial Court held that the 
plaintiff did the defendants’ work for nine 
months after the previous suit and that he 
was entitled to nine months’ salary, and 
that as regards his elaim for damages he waa 
liable for the deduction of the ineome of 
the subsequent period from any amount of. 
damages to whish he may be found to be 
entitled, but as the plaintiff had only 
elaimed Es. 1,800 in the plaint for the three 
years the question of dedustion was sonsider- 
ed by the Court to be immaterial, The Court 
assordingly treating the elaim for Re. 1,800 
as being on assount of nine montha’ salary 
or damages granted a deeree to the plaintiff 
for that amount, The following words in 
tho judgment explain the nature of the 
deeree granted by the Trial Court:— — . 

‘There is no doubt, therefore, that plaint- 
iff is entitled to Rs. 1,800 whether we eon. 
sider.it as salary for nine months or damages 
for three years," 
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The slaim for Rs. 1,200 on assount of 
want of six months’ noties was disallowed. 

The defendants appealed againat the dearee. 
Their appeal was dismissed by the lower 
Appellate Court and they have some up in 
Beaord appeal to this Court, The main argu- 
ment addressed to us on their behalf by their 
learned Counsel, Mr. Manohar Lal, is that the 
dismissal of the plaintiff took plase in Marsh 
1912 and not in Desember 1912, as found by 
the lower Appellate Conrt. No gestion as to 
the finding in respeet of the plaintifi’s right to 
damages waa raised in the memorandum of 
appeal, but it was sontended by the learned 
Counsel that no amount sould ba deoroed under 
that head as the plaintiff did not prove any 
damages. In support of the first aontention 
the learned Counsel has relied on the follow- 
"Ing passage in the  pleintiffrs statement, 
namely, that ' ‘nine months after 1 left the 
defendants’ services I entered Seth Kanhaya 
Lal's servies. I entered latter’s service in 
December 1912" and has sontended that 
counting bask nine months from 1912, aosord- 
ing to the statement, it would appear that the 
dismissal had taken plaee in Marsh 1912, 

We find in the same deposition the follow: 
ing statement: — 

"I left defendants’ 
1912,” 

As the two statements appeared kangg hal 
contradictory and confusing we referred to the 
plaintiff's statement in Urdu on the verna» 
euler record, and there we found the following 
olear statement:— 

“ December unis sau bara men Mudá Aleth 
ne muh ko maukoof kiya tha ” ¢ e., the defend- 
ants had dismissed me in Desember 1912." : 

If that had been the only statement there 
would bave been no diffisulty in .desiding 
the oase, but we find in the Urdu deposition 
also the following statement whish again 
oauses confusion and shows aontradistion:— 
. "On severing my sonnestion with Lala 
Raggu Mal after nine months I enfered the 
service of Rai Babadur Seth Kenhaya Lal, 
3, e, in Deeember 1912,” 

We find another statement in the same 
deposition to the following effest:— 

"I gave up Lala Raggu Mal'a serviee after 
Marsh 1912. The anit was instituted in 
Marah 1912." 

: This last statement was apparently made 
in gonnestien with the plea as ŝo the bar ‘of 


service in Desember 


the present suit under Order Ii, rule 2, ss. 


97 
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it purported to show that he had not given 
up service before the institution of the pre- 
vious suit, The learned Judge of the Court 
below has resorded the following finding on 
the point in issue:— 

"The next point raised by the appellants 
is that the lower Court should have 
believed the evidenee of the witnesses for the 
defendants in the previous ease and should havea 
held that the plaintiff left work from 7th 
Marsh 1912." 

“Those witnesses were disbelieved by the 
Chief Court on that point in that oase, 


. and defendants have failed to rebut the 


plaintiff's assertion that he was dismissed in 
Deaember 1912, The notices sanoelling the 
plaintiffa power-of-attorney was equivalent 
to a notiee of dismissal In fase of the 


. plaintiff's slear assertion in the plaintin the 


previous suit that he was still in defendants’ 
servise and would sue for pay in the future, 
a slear proof of dismissal was aalled for from 
the defendanta, 

"In the eirsumstanaes, the onus of proof of 


issues Nos, 2 and 4 was rightly laid on the 


defendants.” 

The issues above referred to ware in the 
following words:— 

(2) Has the plaintiff been serving others 
during the stipulated period, and is, therefore, 
not entitled to his wages for that period P 
la this plea res gudtcata P 

(4) Wars there any extenuating oirsum-. 
stanses redusing the amount of damages 
alaimsd ? 

From the above finding it would appear 
that the Appellate Court, eoneurrently with 
the first Oourt, intended to find that the 
dismissal had taken plase in Desember 1912, 
and the referenee to the issues Nos, 2 and 
4 wonld show that the Appellate Court in. 
tended to treat the claim as one for damages 
as well as for salary. In fast, the follow. 
ing soneluding order plases the matter beyond 
all possible doubt: 

"I eonsider, in view of the evidence, that 
the defendants must fail in their appeal, and 
that the plaintiff was fully entitled under 
the agreement to the Rs. 1,800 desreed, whe- 
ther that be sonsidered as salary for nine 
months or damages for three years." 

Now there cau be no doubt that the find. 


‘ing as to the date of dismissal of the plaint- 


iff is a finding of fact, and if it were to be 
taken as sonelusive in this case there oan ba 
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no room for a sesond appeal; but it has been 
sontended by Mr. Manohar Lal that, having re- 
gard to the statement in the opening part of the 
deposition of the plaintiff, the finding muat be 
regarded asa perverse finding and should not 
be aseepted as eonolusive. In other words, the 
contention of the learned Vakil is that, 
on reading the deposition of the plaintiff as 
a whole, the Court ought not to have some to 
the finding at which it arrived, but that it 
ought to have found that the dismissal had 
taken plase in Mareh 1912, The question 
whieh we have to deeide is, whether this 
is a legitimate ground for a second appeal. 
In the s8se of Aimmut Ah Khadim v. 
Nyamutoollah Khadim (1) one of the pleas 
raised in sesond appeal was as follows:— 
“That the lower Appellate Court is wrong 
in its construction of the deposition of the 
four witnesses addused by your petitioner, 
when it holds that the entire portion lying 
in the south is khela land, inasmush as they 
distinetly state that some part of southern 
portion of the disputed land was khêla, and 
was in the possession of your petitioner be- 
fore dispossession.” 


The eminent Ohief Justise of Bengal, Sir 
Rishard Coueh, in disallowing the plea, made 
the following signifisant observation:— 

“The first of these grounds appears, on 
the faee of it, not to be a ground of spesial 
appeal, The wording of it shows that the 
objestion is that the lower Appellate Oourt 
has not taken the view of the evidenase whieh 
the appellant thinks it ought to have taken. 
It ia altogether improper to say that the 
sonstrastion of the depositions of witnesses 
isa question of law, The sonstruetion of 
the deposition of a witness is what the 
Court thinksis proved by it. It is a mis- 
applieation of the term to speak of it as 
& eonstruetion so as to make it a question 
of law.’ < 

The sesond ground of appeal raised in 
that ease was,— 

"That the lower Appellate Court is wrong 
in holding that the survey.map was not & 
suffisient evidenee of title and possession, 
and in drawing inferences against its bona 
fides in the absense of any evidenee thereto.” 

The learned Ohief Justies made the follow- 
ing observation as regards this plea:— 


(1) 28 W, R, 260. 


INDIAN CASES. 


(1921 


“As to the sesond ground, namely, that the 
lower Appellate Court was wrong in holding 
that the survey-map is not sufficient evidenes 
of possession, the statement of it shows that 
what is meant is that the lower Appellate 
Court has not given to the survey map as 
evidenee the effeet whieh the appellant thinks 
it ought to have. <A suryey-map is not son- 
elusive evidense of possession; it may be 
used as evidenee of it, but ita value dependa. 
on the eiraumatanees under whish it is made, 
[t may be, as is supposed by the Mansif, that 
it was made under eiroeumstanses whieh make 
it of no value; but whether it ia so or not is not 
a question that san be raised in a spesial 
appeal." 

In Durga Ohowdhrani vw. Jewahir Singh 
Ohowdhri (2) one of theo arguments put for. 
ward was that the Appellate Court, on assount 
of mis-apprehension of eertain evidense, had 
been led to  miseonoesive the oase entirely 
to find for the defendants where the finding 
should haye been for the plaintiff, 
Their Lordships of the Privy Counsil made 
the following observation in respast of this 
plea: — 

"It is enough in the present ease to say 
that an erroneous finding of fastis a differ- 
ent thing from an error or defeet in prose. 
dure, and that there is no jurisdietion to 
entertain a sesond appeal on the ground of 
an erroneous finding of fast, however gross 
or inexsusable the error may seem to be. 
Where thera is no error or defeat in the 
prosedure, the finding of the first Appellate 
Court upon a question of fast is final, if 
that Court had before it evidenee proper for 
ita sonsideration in support of the finding," 

Can it ba said in thia sase that the Court 
had before if no evidenee for its sonsidera- 
tion in Support of the finding that the plaint- 
iff was dismissed in  Desember 1912? 
Evidently this sannot be said, beeause there 
is a Glear statement in the deposition of the 
plaintiff that he was dismissed by the de- 
fendant in Desember 1912, 

In Ramratan Sukal v. Nandu (8) their 
Lordships again laid down the poliay of the 
law in regard to the questions of fast desided 
by the firat Appellate Oourt inthe following 
words:— ] 


- — (8) 18 C, 28; 17 I. A. 122; 5 Sar, P, O. J. 560; 9 Ind, 


Dec. (N. s.) 16 (P. O.). 
(8) 190, 249; 19 I. A. 5,6 Sar.! P, C. J. 119; g' 
Ind, Dec. (N. 3.) 611 (P. 0.). 


Voi. LXIII] 
ISHAR DASS V, SHAHAB-UD-DIN, 


"No Court of sesond appeal ean entertain 
an appeal upon any question as to the sound- 
ness of findings of fast by the Court of firat 
appeal; and if there is evidenss to be aonsidered, 
the decision of that Court, however, unsatis- 
factory it might be, if examined, must stand 
final." 

Cases on this point may be multiplied, 
but it is not nesessary to do so, besause tha 
above-mentioned sases lay down the law on 
the subject beyond any room for doubt, We 
must, therefore, take the finding as to the 
dismissal of the plaintiff in Desamber 1912 
as final and oonolusive. It is, however, not 
elear from the judgment of the Court below 
as to when the plaintiff himself left the 
servic of the defendants and seased to work 
for them. If he himself gave up the work 
and left off the serviee of the defendants in 
Mareh 1912 and was subsequently served 
with a noties of dismissal in Desamber 
1912, a question would arise whether the 
plaintiff would be entitled to slaim wages for 
the period between Marsh and Dasambor 
1912, The two Courts below, in spite of being 
of opinion that the suit of the plaintiff was 
also for damages for the breach of sontraat, 
have not desided the nesessary questions 
arising under this head. On the whole, the 
oase has not been properly dealt with and in 
order to dispose of the appeal satisfactorily 
‘we deem if nessssarg to sall upon the lower 
Appellate Court to resord findings upon the 
following issues:— 

(t) Did the plaintiff give up the work and 
leave off the servies of the defendants? If 
80, when P 
. (éi) Was a breaeh of asontraet sommitted 
by the defendants ? If so, is the plaintiff 
entitled to any damages P 

(iči) What is the amount of damages to 
whish the plaintiff is entitled? 

The Oourt will allow the parties to adduas 
sush additional evidense whish they may 
wish to produse. Ten days will bə allowed 
for objestions on raseipt of evidenee. 


Oase remanded. 
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LAHORE HIGH COURT. 
Ssconp Crvin APPBAL No. 2648 ox 1917. 
May 20, 1921. 
Present;—Mr, Justies Abdul Racof 
and Mr. Justiso Harrison. 
ISHAR DASS -—PLrAINTIFF—ÀPPELLANT 
versus 
SHAHAB-UD-DIN —DerzNDANY— 


RESPONDENT, 

Limitation Act (IX of 1908), Sch. I, Art. l86— 

Mortgage—Payment by instalments —Default in paya 
ment—Possession, suit for—Limiiatson, 


A mortgage-deed contained a clause to the effeot 
that the mortgageemoney would be paid by 
annual instalments, and that on the happening of 2 
default in the payment of any instalment the 
mortgagee would be entitled to take possession of 
the property, No instalment was paid and the 
mortgagee sued for possession of the mortgaged 
property more than twelve years after the date of 
the first default: 

Held, that the suit was barred by time under 
Article 186 of Schedule I to the Limitation Act. |p. 
680, col. 2. ] 

Sseond appeal from the desision of tha 
Distriet Judge, Sialkot, dated the 18th Jung 
1917, eonfirming that of the Sub.Judge, Firat 
Class, Sialkot, dated the 2lat February 1917, 

Mr. 0. L. Anand and Bakhshi Tek Ohand, 
for the Appellant. 

Mr, Zafrulla Khan, for the Respondent, 

JUDGMENT.—Ths fasts giving rise ta 
this sesond appeal may be summarised as 
below: — l 

Faqir and Pahu exesuted a deed in favour 
of the plaintif on the 17th September 
1896, by whieh they mortgaged 116 hanale 
and 16 marlas of land for Rs. 2,500, pro- 
mising to re-pay the money by annual 
instalments of Rs, 40. In defanlt the 
mortgages was given the power to gat 
possession of the mortgaged land. The 
defendants Nos. 1 and 2 are the sons of 
Faqir, and the defendant No.3, Musammaé 
Rajan, is the widow of Pahu, The plaint- 
iff instituted the present suit on the 10th 
August 1916, elaiming possession as morts 
gages under the sondition of the deed, 
The suit, on the faee of it, was barred by 
time. The plaintiff, however, alleged that 
Fagir and Pahn in their lifetime had been 
paying the fixed instalments, and after 
them their heirs, the defendants Nos, 1, 2 
and 3, have likewise been making regular 
payments. In order to establish this allega« ` 
tion the plaintiff relied, in the firat instanoe, 
on a rasinamah, and next he relied upon twa 
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endorsements on the baok of the morigage- 
deed bearing the dates 6th June 1913 and 
21s& February 1914, and a ressipt datad 
15th Har, Sambat 1971, Had the plaintiff 
been able to prova the payments of the 
instalments on the sbove-mentioned datos, 
his suit would have been well within time. 
The alleged payments, however, were denied 
by the defendanis. The plaintiff, in addition 
to the documentary evidenae above mention. 
ed, addused some oral evidence alsa to 
prove eome of these paymenta. Both..the 
Courts below, however, disbelieved the 
evidence, and found that the &lleged pay- 
ments had not been proved. The lower 
Áppeilate Court, after referring to the 
sircumstanoes relating to the endorsements 
relied. upon, recorded the following find. 
ing :!— 

"In these cirsaumstanoes, ib appears to me 
that tha endorsements aud the reseipt lie 
under such great suspision of having been 
deliberately fabricated ia order to_bring the 
suit within time that no attention shonld 
be paid to them, unless they are proved 
by vezy positive evidence, and that, as already 
remarked, has not been done.” 

. On this finding the suit was beld to be 
barred by lz years’ limitation under Artiale 
135 of the Limitation Aet, 

- Against the daoree of the lower Appel. 
late Court this second appeal has been pre- 
ferred. In ground No. 2 the appellant 
prayed for permission to produce additional 
evidense in this Ccurt. This prayer was 
supported by an affidavit, The provisions 
of Order. XLI, rule 36, slause (b), were 
relied upon by the learned counsel. After 
sonsidering the sireumstanoas of the ease we 
refused to grant permission, The learned 
Counsel then argued that bis salient was not 
bound to institute a suit for possession on 
the. happening of a default in payment of the 
first instalment or any other instalments. Jn 
support of this argument he relied upon 
eertain rulings, prinsipally upon Maharaja 
of Benares v, Nand Ram (1), Rama Charan 
Das v. Gaya Prasad (2). The fasts of this 
0280, however, are altogotber different from 


(1) 29 A. 481; 4 A. L.J. 886; A. W.N., (1907) 


139. 
(2) 80 A. ; 5 A. L,J. 875; A. W. N, (1908) 
175,4 M, L. T. p UR. B.). 
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the facts of the oasas dealt with in those two 
rulings, Eaoh ease is to be decided on its 
own partionlar facts, Under the terms of 
the mortgage-deed in this sase a cause of 
astion arose on the happeningof the very 
rat default; and on, the evidenee none of 
the instalments bawa been proved to have 
been paid, The present ease isfully sovered 
by the ruling of the Punjab Chief Oourt 
in Achhar Mal v. Hukman (3). 1t is only 
negessary to quote tho head-note of that 
ruling. It runs thue,— 

"A mortgage deed, whieh was oxeonted 
on the 26th Marsh 1878, for a period of 
six years,' provided that if interest for any 
year was not paid, the mortgagee might 
ejest the mortgagor and take possession. 
Plaintiff sontended that his suit, whieh 


. was instituted on 46h Deesmber 1834, was 


within time under either Artisle 135 or 
Artiole 143 of the Limitation Aot, 1877, 
on the ground that limitation ran from 
the last failnre to pay interest in 15*3 or 
1884, and not from the date of the 
first defaulé which was more than 15 years 
before suit : l 

"Held, tbat the obligation to pay interest 
annually was of a reourring kind, and 
that the failare to do so did not amount 
to a sontinuing breash of the contrast within 
the meaning of sestion 23 of the Limitation 
Ast, 1377 : 

"Held therefore, tha} plaintifi’s sause of 
asion arose on the date of tho firat default 
in paying interas$, anl that the euit was 
barred.” 

This ia a Division Benoh ruling and is 
biading upon us. We find no forse in this 
sssond appeal and dismiss it with costa, 


Appeal dismissed. 


(8) 28 P, R. 1897. 
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KANDARAO VITHOBA KORE 9, MUNICIPAL CORPORATION:OE BOMBAY, 


BOMBAY HIGH COURT, 
Oxiainan Cryin durtspicrion Suiv No, 2339 
or 1920. 

Oatobsr 21, 1920. 
Prasent:—Sir Norman Masleod, KT., 
Ohief Justice, and Mr. Justise Faweatt. 
KANDARAO VITHGBA KORE— 
PLAINTIFF 


versus 
Tse MUNICIPAL CORPORATION or 


BOMBAY — DEFENDANTS. 

City of Bombay Municipal Act III of 1888), ss. 90, 
91, 92, 206—Land acquisition — Acquisition of addi. 
tional land-—Acquisition of frontages——Re-sale—Re- 
coupment of eapenses—Decisions under other Acts, 
value of. 


The Municipal Corporation of the City of Bombay 
are entitled, under the powers giventhem by Act 
III ef i883, to acquire more land than is necessary 
for the actual construction of a new road and the 
. widening of an old road in order that by the re-sale 
of the surplus land they may recoup themselves 
for the expenses of construction and widening. 
[p. 585, col. 1.] m 

In each case the decision must depend upon the 
provisions of the particular Act and the purposes 
. for which and conditions under whioh in such Aot 
land may be compulsorily acquired. [p. 587, col. 1.] 


' dfrustees for the Improvement of Calcutta v. 
Chandra Kanta Ghosh, 56 Ind. Cas. 32; 22 Bom, L, 
.R. 526; 47 I. A. 45.85 p. 49; 11 L. W. 566; 38 'M, L. 
J, 5611; 18 A.-L, J. 521; 47 0. 500: 82 C. L. J, 66; 
240. W, N. 881; 2 U.P. L. Ri (P.O) 98 (P. O.), 
referred to. 

Per Macleod, C. J.— Considering that in section 
298 of Act ITI of 1888 not only is special reference 
- made to section 00 of the Act but also the same 
distinction appears in that section between what 
máy be acquired for a particular purpose and what 
ib may seem expedient to acquire, it may be fairly 
assumed that under section 296 it was intended 
that if it seemed expedient for the purposes of 
the Act for the Corporation to acquire additional 
land outside the regular line or of the intended 
regular line of the street, they could do so. [p. 586, 
col. L 

Oonsidering the whole of section 296 of Act III 
of 1888 together with sections 90, 91 and 92 of 
the Act, it seems that power has been given to 
the Commissioner to acquire frontages whenever 
it may seem expedient for the Oorporation to 
acquire them, the only restriction on‘such powers 
being that the decision regarding the expediency 
must be arrived at honestly and on reasonabl 
‘grounds. [p. 556, col. 2.] ' 

Per Fawcétt, J.—' The acquisition oflands and 
buildings adjacent to, though outside, the actual 
road-way of a new or widened street, for the mere 
.purpóse of-recoupment, -is legitimate.and authorised 
under an enactment like the City of Bombay 
“Municipal Act. [p. 686, ool. 2 ] 


Galloway v. Mayor and Commonalty of London, 
(1888) 1 H. L. 34; 35 L. J. Oh. 477; 12 Jur. (N, s.) 


747; 14 L. T. 895 and Donaldson v. South Shields 
Corporation, (1899) 68 L. T, Oh, 162; 13 L. T. 085; 
referred to. 


Mr, Kanga (with him Messra, Mulli and By 
J. Desai), for the Plaintiff, 

Sir Thomas Strangmm, Adgasate-Gensral 
(with hiu Mr, Ooltman), for tha Dafendants. 
JODGMENT. 

Maornkop O, J.—Sines the year 1913 the 
Munisipal Corporation of Bombay, herein. 
after ealled “the Corporation, " have been 
sonsidering the questiou of the development 
of the Mahim Distrist by the laying ont 
and widening of roads and by ths provision 
of open spaces for the use and reareation of 
the inhabitants of the Distrist and of the City 
in general. 

Ata meeting of the Corporation held on 
the 80th Jaly 1920 the following resolution 
was sarried: ` 

“That the 7ist report dated the 28th 
February 1920 of the Roads Committee, 
resoustitnted by Corporation Resolution 
No. 175 dated the 3rd April 1919, regard- 
ing the acqnisifion of frontages in sonnection 
with (1) the proposed extension of Dae 
Lisle Road northwards to Lady Jamsetji 
Road and(:) the widening of Lady Jamsesyi 
Riad to Bandra Ciaseway, be aps: valand 
adopted and a scopy be forwarded to the 
Commissioner for information and nesessary 
aetion, 

(2) That eertain letters reaeived from 
various Associations on the subjset be resord.. 
ed.” 

The 71st Report of the Roads Committee 
referred to Resolution No. 5859, dated the 
Q2ird November 1918, under which the 
Oorporation bad approved of the two pro- 
jests in question as a part of the Mahim 
Development Ssheme, as well as tha aoquisi- 
tion of frontagesin sush eases to the extent 
of abont 100 feet. 


The Corporation, therefore, proposed to 


aequire not only the -astual land required 


for the extension of De Lisle Road aud the 
widening of Lady Jamsetji Road, but also 
the land whieh would abut on the new road 
and the old road when widened, to the depth 
of about 100 feet. It is admitted that the 


. objeot of such asquisition was to resoup a 


portion, if uot tbe whole, of the expenditure 
to be insurred in making and widening 
the roads named, by the resale of the 
frontages. 
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In antisipation of the adoption of the 
71st Report of the Roads Committee, the 
Exeeutive Engineer of the Corporation, on 
the 15th Mareh 1920, served notiees on 
the land.owners soneerned to rent for the 
purshase of the lands whieh the Oorporation 
desired to acquire. < 

On the 3lst August 1920, the plaintiff, 
bone of the persons upon whom such a notise 
had been served, obtained leave to file a suit 
on behalf of himself and other members of 
the Mahim Landowners’ Assocoiation, similarly 
situated as the plaintiff, against the Oorpora- 
$ion and the Munieipal Commissioner, This 
suit was ascordingly filed the s&me day, 

The plaintiff elaimed that the defendants 
had no right to aequire from the plaintiff 
&nd from other land-owners similarly situated 
any portion of his or their property for the 
purpose of, by re-sale, resouping the expenses 
of soustrueting and widening roads, and that 
uncer the Manieipal Act the defendants 
had power to asquire lands only if the same 
were required for sonstrusting a new road 
or for widening or otherwise improving a 
road, 

The plaintiff believed that the seeond 
defendant was about to apply to the Govern- 
ment, under sestion 91 of the City of Bombay 
Munisipal Aot, to sequire tke plaintiff's land 
and portions of the land ‘of other land. 
owners similary situated not wanted for the 
aetuel extension of the De Lisle Road north. 
ward to Lady Jameetji Road and the 
 widering of Lady Jamsetji Road to the 
Bandra Causeway. 

The plaintiff submitted that the defend- 
ants had threatened to invade the plaintiff's 
right tc the property and the right of other 
land-owner members of the Mahim Land. 
owners’ Assosiation similary situated to their 
properties. The plaintiff, therefore, prayed 
for a deelaration that the defendants were 
‘not entitled to take more land than was 
required for the purpose of the roadway 
and for an injunetion restraining the defend. 
ants from proeeeding on the notises served 
on himself and the other members of the As- 
sosiation similarly situated, 

In their written statement the defendants 
pleaded tbat, by reason of the provisions of 


the Oity of Bombay: Munisipal Aet, IIL of ` 


1888, they had power to asquire all the 
lands in respest of whieh notices had been 
given, As regards such of the said lands as 


were ontside the regular line or the intended 
regular line of the streets referred to in the 
plaint it had seemed and did seem expedient to 
the first defendants for the Corporation to 
aequire such lands in pursuanee of the power 
conferred upon them in that behalf by 
section 296 of the said Aot, The first 
defendants had exersised their judgment 
under the said seestions and it was not 
alleged that they had not exereised it 
honestly and, therefore, their desision was 
not open to review by the Court, The 
defendants admitted that, onthe 14th Sep- 
tember’ 1£20, a letter had been addressed 
by the second defendant to the Chief Seere- 
tary to the Revenue Department.of Govern- 
ment, through the  Oollestor of Bombay, 
applying to Government for the asquisition of, 
inter alta, the plaintiff's property and request- 
ing Government to issue the requisite Notifiea- 
tion under the Land Acquisition Ast. 

The only issue in the oase is, whether 
thejCorporation are entitled, under the powers 
given them by Aet III of 1888, to aequire 
more land than is neeessary for  aetual 
eonstruetion of a new road and the widening 
of an old road in order that by the re sale 
of thesurplus land hey may resoup them- 
selves for the expenses of construstion - and 
widening. 

Chapter XI of the Ast is intituled 
" Regulation of Streets. Construation, Main- 
tenanos and Improvement of Publis Streets ", 

- Section 296 deals with the power to acquire 
premises for the improvement of Public 
Streets. It runs as follows: 

“ (1) The Commissioner may, subjeet to the 
provisions of seetions 90, 91 and $2— 

"(a) aequire any land required for the 
purpose of opening, widening, extending or 
otherwise improving any publie street or of 


‘waking any new publie street, and the build. 
“Juga, if any, standing upon gueh land ; 


“ (b) acquire, in addition to the said land 
and the buildings, if any, standing there. 


-upon, all-sush land, with the buildings, if 


any. standing thereupon, as it shall seem ex- 
pedient for the Corporation to acquire outside 
of the regular line, or of the intended regular 
line, of sueh street ; 

“ (c) lease, sell or otherwise dispose of any 
ay or building. purchased under .alause 

b); 

(2) any eoveyaneé of land or of a build. 

ing under olause (c) may eomprise such 
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sonditions 8s the Commissioner thinks fit, 
as to the removalof the existing building, 
the desaription of new building to be ereated, 
the period within whish sush new building 
shall be eompleted, and other sush matters.” 

Seation 90 provides that, whenever it ig 
provided by this Ast that the Commissioner 
may aquire, or whenever it is nesessary 
or expedient for any purpose of this Aci 
that the Commissioner shall asquire any 
immoveable property, such property may be 
aequired by the Commissioner on behalf of 
the Corporation by agreement. 

Sestion 91 provides that, whenever the 
Commissioneris unable to asquire any im- 
moveable property undersestion 90 by agree- 
ment, Government may, in their diseretion, 
upon the applisation of the Oommissioner, 
made with the approval of the Standing 
Committee, order proseedings to be taken 
for aequiring the same on behalf of the 
Oorporation, as if sush property were land 
needed for a publie purpose within the mean- 
ing of the Land Aiquisition Act. 

Seetion $2 provides for the disposal of 
property belonging to the Corporation. 

We have not been referred to any Aot 
giving powers to a Oorporation, or any 
publis body ofa similar nature to the first 
defendants, in whioh the powers of sueh 
Corporation or other publie body of asquiring 
land for the purposes of eonstruating new 
streets or improving old streets have been 
aa in the same terms as those of section 

96, 

The eases cited, therefore, give na no 
assistanes in eonstruing seetion 296. In 
Trustees for the Improvement of Oalcutta v. 
Ohandra Kanta Ghosh (1) their Lordships of 
the Privy Counoil at page 49* said: 

“Daring the sourse of the argument the 
attention of their Lordships was dirested ta 
a number of desisions upon various Asta of 
Parliament giving a sompulsory power for 
the acquisition of land, but in each ease the 
desision must depend upon the provisions of 
the partieular Aet and the purposes for 
whieh and conditions under whieh in sueh Aet 
land may be sompuleorily acquired.” 


(1) 56 Ind. Cas. 82; 47 I, A, 45 at p. 40; 22 Bom, 
L. R. 586; 11 L. W. 586; 88 M. li, d. 511; 18 A. L. 
.J. 621; 47 O. 600; 82 O.L,J. 65; 24 C, W. N, 881; 

2 U. P. L, R. (P. 0.) 98 (P, 0). 


And at p, 53*- 

'It is not immaterial to observe that there 
was at the date of the passing of the Caleutta 
Improvement Ast no novelty in the reeoupment 
principle: Galloway v. Mayor and Oommonalty 
of London (2). But whether this prineiple 
has been sanstioned in the Caleutta Improvem: 
ent Aet must be determined on tha language 
used, and the ease of Donaldson v. South Shialds 
Corporation (8) shows, if authority is neeessary, 
that where an Ast authorises land to be taken 
for the aetual works only, a loeal authority, 
or other publie body, will be restrained from 
taking more than is aetually neeessary for aueh 
works," 

It was also argued thatthe word “affested”’ 
in sestion 42 of the Calentta Improvement 
Aet ought to be read as meaning “physieally 
or injuriously affeeted.” But their Lordships 
said ; 

"To introduee the limitations sonnoted by 
the word ‘injuriously’ would be in effeet to 
alter the language of the sestion, and, had tha 
Legislature desired to introduee this limitation, 
there!would have been no drafting difficulty of 
any kind." 

In Gallowag v. Mayor and Commonaliy of 
London (2) the Corporation had been given 
powers by the London City Improvement Aet, 
1847, sestion 13, to take any house or land 
whieh they might deem it expedient to take 
for the purposes of the Aet, Provided that 
without the eonsent of the owner they eould 
not take any lands not ineluded in the 
Sshedule to the Ast, The Oourt said at 
pago 45, — . 

‘Now, it must be observed that the 
Legislature in providing for sueh an objeet 
as that of widening and improving the streets 
of the Metropolis, has to deal with a subjeet 
totally different from that of enabling a body 
of adventurers to form a railway...... When 
they (the Mayor or Corporation of the City of 
London) have made a new or widened an old 
atreet, they will nesessarily have insurred a 
very great expense for whieh they ean get no 
return, The new or improved street..,yielda 
no profit to those by whom it has been made, 
In order to meet this diffisulty, and to enable 
Corporations to re-imburse themselves, the 
sourse has been to authorise them to take 

(2) (1880) 1H. L. 34; 35 L.J. Ch. 477; 12 Jur. 


(N. 5.) 747; 14 L. T. 865; 148 R. R. 881. 
(8) (1899) 68 L. J. Oh. 162; 79 L. T. 685. 
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sompulsorily, not only the buildings actually 
necessary for forming the streets or other 
projeeted improvements, but also other 
neighbouring landa and buildings, the value 
of whiah, and tbe proper mode of dealing 
. with whieh, the Legislature considers to ba 
sorineeted with. end dependent upon the 
projected improvements.” 

The main quéstidi in tha suit was, whether 
‘the Córporetion were entitled to sell lands to 
‘be insluded in the book of vaferense annexed 
to their Act beforethe Ast was passed, the 
plaintiff contending that the Corporation 
was thereby acquiring the lands not for the 
_purposes of the Aat but for earrying out their 
 &4reeiment to re-sell them. It was not disputed 
that the Corporation sould sompulsorily 
naghire inah of tho scheduled lands as it 
might seem expedient to them to acquire, 

In Aet ITI of 1888 the Corporation have 
‘not 'beeén restricted to the acquisition of 
seheduled lands, That would have obviously 
been impossible. The only restriction whish 
‘sould be imposed was that if the land should 
“be outside the regular or intended regular line 
_of the street only so mush sould be aequired 
as jt might seem expedient. It may, however, 
be as well to refer to the corresponding section 
of Bombay Aet lil of 1872,an Ast to provide 
for the managément of the Munisipal affairs 
of the City of Bombay, whieh was the prineipal 
Act repealed by Aat ITí of 1868, 

Seetion 157 of that Ast provided that in 
laying out or making any new streets or in 
turning, diverting, widening, opening, enlarg- 
ing or otherwise improving any public streets, 
in addition to the land required for the 
earriage-ways, and footways thereof the 
Qómmissioner might, with the santion of the 
Town Council, also purehase on their behalf 
theJand necessary for the housea and buildings 
to fórm the said atreet and might, with the 
like sanction, sell and dispose of the same 
with sueh stipulation and sondition as £o the 
elass and description of houses or buildings 
to be erected thereon as heshould think fit, 
It is olear, therefore, that under the Aat of 
‘1872 the Commissioner could, and under the 
‘present Aet the Commissioner ean, acquire 
Jand outside the regular line or of the intended 
regular line of a publie street and sell the 
“same with sush eonditions with regard to the 


description of New buildinge to be erested . 


thereon as may be oonsidered fit. The 
wording of seetion 296 makes it clear that the 


land van be sold without conditions. It might 
be argued, though I think the sontention 
would be wrong, that under seotion 1570f Aet 
111 of 1872 the Commissioner sould not sell 
aurplue land unless conditions were imposed, 
But it is eontended for the plaintiffs 
that the words “as it shall seem expedient” 
in gestion 296 must be read ‘as it shall seem 
expedient for the purpose of such street’ and not 
‘as it shall seem expedient for the purpose of the 
Aci, that if the Corporation thought it 
expedient that the houses abutting on the 
new atrest or widenéd street should be of a 
particular sbaraster it sould sequire the 
frontages and re-sell them with eonditions, but 
if the only objeot of acquiring the frontages 
was to recoup the expenses ineéurred ih 
oonstrneting or widening the street that would 
not be an expedienay for the purpose of the 
street and sunah acquisition would be beyond 
their powers, 

By sestion 67 of the Ast the Corporation 
has power for the purposes of the Ast to 
acquire and hold moveable and immoveable 
property whether within or without the 
limits of the Act, and the defendants sontend 
that the Corporation aan acquire the land 
in suit under the general powers given by 
sestion 87, sinse recoupment of the road 
expenses would some within the mesning 
of the words ‘for the purposes of this 
Aet, ' 

But it must be noted that in seetion 90.a 
distinetion is made between property whieh 
the Commissioner may aequire as provided 
by the Aet and property which it is nesessary 
or expedient for any purpose of the Act 
that the Commissioner should acquire, and 
section 296 is the only seation in the -əet 
in whieh the same distinotion ia observed 
with regard to property to be aequired for a 
particular purpose. 

Further, it is to be noted that seetion 296 
is the only seetion in the Aet where the 
expression is used “that the Commissioner 
may acquire land," or where the word 
‘expedient’ is used, so that the aeqaisition 
somes within the frst part of section 
90, 

Under aestion 246 the Commissioner may, 
when authorised by the Corporation, purehase 
land for the ‘disposal of sewage. 

‘Under sestion 261 the Commissioner may, 
when authorised by the Corporation, do any 
negéssary ast for the purpose of providing 
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the Oity with a supply of water. Sestions 
298 and 299 enable the Commissioner to 
take possession of land falling within the 
regular line of a.street in the cirsumstanses 
mentioned therein, and eompensation for the 
land so required has to be assessed under 
seation 301. 

Under sestion 399 the Commissioner, 
when authorised by the Corporation may 
purshase or lease land or buildings for 
markets, ete. 

Under gestion 436 the Commissioner shall, 
with the sanetion of the Corporation, provide 
other fit and eonvenient plases for the 
disposal of the dead when the existing places 
shall appear to be insufficient. It may be 
presumed that in all these oases the 
Corporation would have power to asquire the 
nesessary property but it is only by implisation 
that ib eould be said that in these eases the 
provisions of sestion 90 would be applieable 
for in none of the above-mentioned seotions 
is the word 'aequire! used, exoept with 
referense to the land so purehased or taken 
possession of, nor is any referense made to 
sestion 90. 

Conaidering, therefore, that in aeetion 295 
not only is special referenee made to seetion 
90 bnt also the same distinetión appears in 
that section between what may be acquired 
for a particular purpose and what it may 
seem expedient to aequire, it may be fairly 
assumed that under seation 296 it was 
‘intended that if it-seemed expedient for the 
purposes of the Ast for the Corporation to 
aequire additional land ontside the regular 
line or ofthe intended regular Jine of the 
street, they sould do so. 

It has not been | dispnied that the 
Corporations in asquiring frontages to enable 
«them by re-sale to reeoup the expenses of 
sconstrusting or widening a road would be 
acquiring the frontages for the purposes of 
the Aet; see Trustees for the Improcenent of 
Oaleutta v. Ohandra Kanta Ghosh (1). It might 
very well be that unless they did so, projeoted 
improvements aculd not :be carried out. 

Sestion 157 cf Ast IIT of 1872 gave the 
Commniissioner power to buy the land 
nesessery for houses and building to form a 
streo', when laying ont a new street or 
improving rn old street. The power was not 
restristed to sueh streets the buildings abutting 
on whish the Commissioner might desire to 
‘be of a partisular sharaeter. The power was 


ganeral whether the ubjecé was resonpment 
or the laying down of conditions for the 
aharaater of the buildings. If therefore, it 
was intended by the Ast [II of 1858 to 
limit the power of asquiring frontages whioh 
had previously been granted to the 
Commissioner to oases where tho latter ohjeat 
was in view, then, I should have expested 
that sush a limitation would have been 
presoribed in express terms, On the sontrary, 
the power is given to re-zell surplus land 
without any eonditions It may also bea 
said that, even if the laying down of 
sonditions with regard to buildings was the 
main object in acquiring the frontages, it 
would also resalí in most eases ina profit 
being realised by the re-sale of tbe land. lt 
would ba very diffieult to separate the two, 
while nolimited opportunity would be afforded 
to argumenta as to what was the dominant 
0bjest for aequiring frontages. 

Considering, therefore, the whole of seation 
223, together with sestions 90, 91 and 92, it 
seems to me that power has been given to 
the Oommissioner to squire frontages 
whenever if may seem expedient for the 
Corporation to aequire them, the only restris- 
tion on such powers being that the desision 
regarding the expediensy must be arrived 
at honestly and on reasonable grounds. The 
plaintiff’s suit must, therefore, be dismissed 
with sosts. 

F. wogrT, J,—The real issue in this suit is, 
whethar gestion 296 (1) (b) of the City of Bom. 
bay Municipal Ast, 1888, empowera the defend. 
ant Commissioner toaequire lands lying out- 
side the alignment of the proposed new or im- 
proved street for the mere purpose of "recoup- 
ment." 

it was not dispated that the language of 
this elause (b) is wide enough to give sugh 
a power, but it was sontended that it should 
be eonstrued as limited only to the aequisi. 
tion of additional land and buildings, either 
(1) forasquiring the whole ofa house or 
building that would otherwise be severed, 
or (2) for improving the publio street by 
giving the Commissioner effeotive sontrol 
over the buildings erested on eash side of 
it, 

Tbe first of these limitations san searsely 
Lave been intended by the Legislature, for 
olause (b) would be superflacua for the 
purpose. Under seotions 87, +0 and 91 of tha 
Ast, the Commissioner would have power 
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to aequire the additional buildings as being 
neeessary for the purpose of obtaining the 
land required under elause (a); also, if it was 
intended that slause (b) should be limited 
to this partieular purpose, it is unlikely that 
this would not have been slearly shown, 
instead of drafting the elause so widely as it is. 
A similar contention in regard to sestion 42 
of the Oaleutta Improvement Aot, 1911, was 
rejeeted by the Privy Couneilin Trustees for 
the Improvement of Calcutta v. Chandra Kanta 
Ghosh (1). An additional argument against 
the suggested limitation ia furnished hy the 
language of the sorresponding sestion 157 in 
the previous Munieipasl Ast, Bombay Ast 
IIL of 1872. This enabled the Commissioner 
to purshase also "the land  nesessary for 
the houses and buildings to form the said 
‘street,’ and provided for eompensation for 
damage to any adjoining land or buildings" 
of the owner of the land taken. Olause 
(b) of sestion 2938 of the present Ast is 
. wider in its language as to the additional 
land and buildings whieh may be asquired, 
and it is almost insonseivable that it was 
intended to restrist the powers given by 
this seetion 296 to a ease of severanes, such 
as is referred to in the proviso to sestion 157 
of the previous Act, 

The sesond suggested limitation is one whish 
‘would, perhaps, be supported, if this olauae (5) 
was limited in the same way as the sorrespond- 
ing part of sestion 157 of Bombay Aet III of 
1872, but, as already remarked, it is mugh 
wider. It seems to me that the probabili- 
tise are that it was purposely made wider, 
in order to leave no doubt that lands and 
buildings might be aequired for the purpose 
of “resoupment.” lt is signifieant in this 
eonnestion that the words “as it shall seem 
expedient for the Corporation to aesquire" 
follow very elosely this wording of sestion 
13 of the London City Improvement Aet, 
1847 (otherwise known aa the Model Aci) 
 whish, as stated in the leading ease of 
Galloway v. Mayor and Commonalty of 
‘London (2), empowered the Mayor and 
"Oorporation to take any house or land 
whieh they might deemit expedient to take 
for the purposes of the Aat. That sush a 
power sovered the asquisition of soeheduled 
lands and buildings for the mere purpose 
of "resonpment!" had been established in 
"1866 by Galloway's case (2); and the English 
‘Logisalature had eonterred this power of 


"resoupment" on various Munisipal and other 
publie bodiesin eonnestion with street improve- 
ment schemes. I think, therefore, that it is 
in aseordanse with probabilities that the 
Legislature intended to sonfer a similar power 
on the Corporation, in enasting elauses (b) 
and (c) of sestion 296. The argument that 
the true limit in sush a ease in to be dis- 
eovered by assertaining what lands are 
nesessary for enabling suitable houses or 
buildings to bs  ereeted along the sides of 
the new street, was described by Lord Oran- 
worth in Galloway? s case (2) as “an arbitrary 
and fansiful limitation, not justified by any- 
thing to be found in the Aet" (i. e, the 
Model Act). I think this applies equally to the 
Munisipal Ast, espesially in view of the ehange 
of language from sestion 157 of the former 
Aet, Sush a shange would bave been quite un- 
nesessary, if this had been the real intention. 

The fast that in Galloway's case (2) the landa 
to be asquired were seheduled in the Ast itself 
does not, in my opinion, suffiae to differen- 
tiate the present ease. The Legislature has 
ehosen to trust the Corporation to exereise 
its power under sestion 296 in a reasonable 
manner, and, before there san be a som: 
pulaory nequisitton of land or buildings under 
gestion 2.6 (1) (b), the Commissioner has 
under sestion 9l to obtain the approval of 
the Standing Committee and Government. 

There is, in my opinion, clear authority 
for our holding that the asquisition of lands 
and buildings adjasent to, though outside, 
the astual road-way ofa new or widened 
atrest, for the mere purpose of resoupment 
is legitimate and authoriz3d under sueh an 
enastment asthat now being eonsidered, [n 
the resent ease of Trustees for the Improve- 
ment of Oalautta v, Chandra Kanta Ghosh 
(1), already referred to, the Privy Counsil 
deslined to read in the word'injuriously" 
before "affeeted" in sestion 42 of Bengal Aet 
V of 1911, on the ground that this “would 
be in effeot to alter the language of . the 
section, and, had the Legislature desired to 
introdues this limitation, there would have 
been no drafting diffisulty of any kind,” The 
game remark applias to the suggestion that 
we should read in some sueh words as ‘for the 
purpose of obtaining suitable buildings on the 
sides of the street” in this olaues (b) of 
seation 296 of Bombay Ast III of 1888. 

As the authorization of Buah resoupment in 


sonneetion with a Street Improvement Sehemg 
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was nothing novel at the time of its enaot- 
ment, and the natural plase for sonferring 
the power to aequire and sell lands for this 
purpose, was in ‘the part of the Statute 
dealing with the 'Oonstrnetion, Maintenanse 
and Improvement of Publis Streets’, I can 
see no fores in the argument that sueh a 
provision should have appeared in the 
‘Financial’ rather than the ‘Engineering’ 
part of the Ast, 

Except Galloway’s case (2), I do not think 
any of the English eases sited to us help to the 
proper eonstruetion of sestion 296 (1) (b). As 
remarked by the Privy Counsil in Trustees 
for the Improvement of Oalcutta’s cass (1), “in 
each oase the decision must depend upon the 
provisions of the psrtieular Ast and the 
purposes for whieh and aonditions under 
whieh in such Aot land may be sompulsorily 
asquired," See also the similar remarks in 
the same ease when under appeal to the 
Oaleutta High Court Trustees for the Improve- 
ment of Calcutta v. Ohandra Kanta Ghosh (4). 

The eorresponding provisions in 8eotion 357 
(2) of the Caleutta Munisipal Aet, 1899, and 
gestion 232 (2) of the Madras City Munisipal 
Aet, 1904, cannot of sourse be used as an aid 
to the sonstrustion of sestion 296 (1) (b) 
of the City of Bombay Munisipal Ast, 1888, 
but they may be mentioned as indirectly 
lending some support to the view I have 
taken above. Haoh of these provisions 
eontains a proviso enabling the Corporation 
to reaover a spesial payment for “betterment” 
as an alternative to acquiring the additional 
lands or buildings referred to. This shows 
pretty plainly that the Bengal and Madras 
Legislatures, at any rate, considera -right of 
aequisition for the purpose of resoupment to 
be sonferred in sush eases, I, therefore. 
agree that the plaintiffs! suit should be 
dismissed with eosts, 

Sutt dismissed. 


(4) 36 Ind. Oas. 749; 44 O, 219 at pp. 254, 265; 24 
O. L. J, 246; 21 0. W. N.8. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DEGCRER No, 850 
or 1920. 
August 2, 1921. 
Present: —Mr. Justise Coutts and 
Mr. Justiee Maspherson. 
RAM LAL MARWARI— PLAINTIFF 
—APPELLANT 
YArSUS 
MAHADEO MARWARI AND OTHERA.—- 
DEFENDANTS— RESPONDENTS, 
Transfer of Property Act (IV of 1882), s. 50— 
Landlord and tenant—Assignment by landlord—Pay.- 


ment of rent in advance after assignment—Discharge 
of tenant. 


A tenant is protected by section 60 of the 
Transfer of Property Act against having to pay 
rent twice over if paid in good faith, but if he 
has paid rent before it was due, it is merely an 
advance to the landlord and isnot a payment in 
fulfilment of an obligation to pay rent. If before 
the date the rent falls due, the landlord makes 


an assignment, his receipt of rent cannot be treated 
as a discharge by him. [p. 688, col. 1.] 

De Nihols v. Saunders, (1870) 6 C. P. 689; 89 L, J. C, 
P. 297; 22 L, T.661; 18 W. R. 1106 and Cook v. Guerra, 
R. 367, relied upon. 


Appeal from a desision of the Diatriet 
‘Judge, Manbhum, dated the “Oth Auguat 
1920, affirming a desision of the Subordinate 
Judge, Parulia, dated the 6th May 1920, 

Meesrs, A. B. Mukharjt, and B. B. Mukhary2, 
for the Appellant. 

Mr. A. N. Das for Mr. S. M, Mullick, for 
the Respondents. 


JUDGMENT. 

Coutrs, J.— This is a suit for reeovery 
of Rs. 1,017.13-0 as rent or minimum royalty. 
It appears that one Haghuroy Marwari 
held a mining lease of Mauza Chandkua 
from Parbati Charan Ohattarji, defendant 
No. 8. The rights of Raghuroy Marwari 
were purshased in the year 1915 by the 
defendants Nos, Land 2. On the 6th June 
1918 Parbati Charan mortgaged this village 
to the plaintiff, the agreement being that 
the plaintiff was to realize the royalty 
payable by defendants Nos. 1 and 2 in 
lien of interest. On the 31st Desember 
1918, and again on the 26th April 1919, 
the plaintiff demanded the rent from 
defendants Nos. 1 and 2, but was met 
with a refusal on the ground that on the 
17th September 1918, that is, a little 
more than two months after the date of 
Parbati CObaran's mortgage to the plaintiff 
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they had paid five years’ rent in advanes 
to Parbati. The plaintiff then brought 
this suit against these defendants for the 
rent of the Ohaith Kist of 1325 and the 
Aswin Kist of 1328 whish fell due after 
the date of the mortgage. The suit was 
dismissed in the Court of first inétanee, 
and this desision has been upheld on 
appeal by the Distriet Judge. The plaint- 
iff has again appealed to this Court. 

The sole question for desision in the 
appeal is, whether the defendants Nos 1 
and 2 -are -entitled to :plead -advance pay- 
ment of royalty to the defendant No. 3. 
It is elear,.I think, that they are not, 
‘Sestion 50 of the Transfer of Property 
Ast protests a tenant against having to 
may this rest twise ‘over if paid in good 
‘faith; ‘but if he has paid rent ‘before it 
was due, it is merely an sdvanee to the 
landlord -and ‘igs mot aipayment in fulfilment 
of an obligation fo pay vent, If, then, 
‘before the date on whieh ‘the rent -falle 
‘due, -the landlord makes an assignment, 
the reseipt of rent cannot -be ‘treated as 
a dissharge by. him, because by assignment 
before the rent falls due, he bas _ parted 
with the power of giving such a discharge, 
ard payment of rent befera it falls due 
‘eannot free the tanant from -further 
liability. It may be that the terant does 
not -know of the transfer, but it -is elear 
that if he kad waited he might have known, 
and sonsequently an advanroee payment will 
not save him from liability. The law on 
this point has been very elearly laid down 
in De Nicols v. Saunders (1) and in Cook 
v. Querra (2), ard, so far as [ am aware, 
the prinsiple therein enuniested has never 
been departed from. The learned LDiitriot 
Judge ie, tberefóre, elearly wrong in the 
‘view whieh he bas takén of the law on this 
“point. 

"Tre District Judge has, however, further 
found that a small part -of bari land in 
another ‘village in Pandra  Pargana was 
‘mortgaged merely for -tbe purpose ‘of 
enabling the deed to bs registered ‘in 
Ragkunatbpur, and he is ‘of opinion ‘that 
this was done with some sinister motive. 
This, however, was not a point in the 


41) (1870) 5 C. 'P. £89; 89 L.J O, P. 267; 22 L, 
T. 661; 18 W. R. 1066. 

(2) (1872) 7 C. P. 182; 4t L., J.C. P. 89, 26 En 
m 97;-20 W, B, 367. * : 
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suit and as the learned Diatrist Judge 
has given absolutely no reason for hia 
opinion, his desision on this point eannot 
be upheld. In the resnlt, then, I would 
set aside the deeree of the Distriet Judge 
and would desree this-appeal with costa. 
M: 0PrERSON, J;—I agree. 
Appeal decreed, — 


BOMBAY HIGH COURT. 
Ozaiwan Cryin JegISotOTION APPESL No 57 
or 1919, $ 
Desember 20, 1520. 
Pretent:—Sir Norman Masleod, KT., Chief 
Justice, and Mr. Justices Fawsett. 
MANILAL JUGALDAS — Appetcents 
t'6r5211 
BANUBAI FRAMJI COMMISSARIAT— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), s. 110— 
Appeal to Privy Council—Dispute concerning ease- 
ment— Valuation, 


Where the subject-matter of a -suit is an ease- 
ment the value of which is less than -Rs. 10,000, 
there is no right of appeal to the Privy Council 
although the sasement affects property .worth over 
Rs. 10,602. [p 689, col, 1.] 

Mr. Coléman, for the Appellants. 

Mr, Inverarity, for the Respondent, 

JUDGMENT.—The question on this 
appliestion is, whether the respondents, who 
lost on the appeal to this Court, are entitled 
to a' sertifiente that this is a fit ease to grant 
leave to appeal to the Privy Oounoil. The 
aubjest-matter of the suit. was-a elaim to an 
easement ‘of light and air through two small 
windows in the respondents @ook-room. 
Admittedly, if an ‘attempt were made, to 
valne the easement, it would not.amount to 
Rs. 10,000. But it was argued on the pre 
vious hearing before us that, although the 
valne of the easement may perhaps be lees 
than Rs, 10,000, the snit involves aslaim or 
question to or respeeting property of the value 
of over Rs. 10,000. Therefore, we dirested 
further affidavits to be filed with regard to 
the valuation of the premises in whieh the 
windows were situated. At that time the 
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ease of De Silva v. De Silva (1) was not sited 
to us, In that ease there was an applisation 
for leave to appeal to the Privy Couneil on 
the ground tbat, although the plaintiff did 
not. alaim to be entitled to property of over 
Rs. 10,000 yet he slaimed to be entitled to a 
third share of the property whish was over 
Rs, 10,000. That argument was rejested by 
Sir Lawrenee Jenkins, and the learned Chief 
Justisa said: 

“If we were to give effeet to the aontentions 
urged before na it would follow thatif the 
sole anbjeot matter in dispute were au 
easament of trifling value, but aífesting 
property worth Rs. 10,000 or upwards then 
a right to appeal to His Majesty in Counsil 
under the Civil Prosedure Code would exist,” 


It may be that this expression of opinion 
on that ovaasion was obiter, but it eertainly 
agrees with the opinion i formed on the last 
ossasion when this matter was before us, and 
wa are prepared to hold that in the ease of 
an easement of trifling valus there is no 
right of appeal although it affests property 
worth over Rs. 10,000. Then the question 
is, what is the value of the easement for 
the purposes of an appeal to the Privy 
Connsil, Here, admittedly, the easement, it 
it were valued, would fall mush below the 
sum of R3, 10, 000. Bat on the other ques- 
tion the respondents must fail bseause they 
have not satisfied us that the property in 
respect of whieh the eassmant is olaimed is 
over Rs. 10,000, They have filed an affidavit 
by their Arahitest, Mr. Bhedwar, who has 
taken estimaties of the eost of the whole of tha 
range of the out-houses in whieh the kitahen 
is situated at present prises. Apartfrom the 


foto “bw H 


of the building, it seems to us pue it is not 
open to the respondents to value the whole of 
the range of the out-houses. Again, the 
value of the property cannot be, for the 
purposes of this applieation, the sum whieh it 
would sosi to erect a totally new range of 
ont- houses. Admittedly, those out houses are 
of sonsiderable age, and, taken as they ‘stand, 

they sortainly would not ba worth R3. 10,000, 

But if we aonsider the kitehen only in whioh 
the windows are ‘situated, then admittadly the 
value, would fall below Rs, 10,000. The 


(1) 6 Bom, L. R. 403 at'p. $406. 


result must be that on both these grounds the 
applieation fails and must be rejeeted with 
sosta. 

Application rejected, 


PRIVY COUNCIL. 

APPEAL FROM THE ALLAHABAD Higa Oovar, 
February 14, 1921. 
Present:—Lord Dunedin, Lord Phillimore and 
Mr. Ameer Ali. 
MUHAMMAD HABIB- UURS T 
APPELLANT 
versus 
BIRD anp COMPAN Y—Respopenrt. 
Contract Act (IX of 1872), ss, 65, 683—Contract, 
time essence of— Failure to perform—Entension of 


time—Damages,  promisee, whether entitled to— 
Damages, computation of. 


Where time is of the essence of a contract, the 
promisee may, under section 63 of the Contract 
Act, elect to avoid the contract on the occurrence 
of a breach, but if he agrees to extend the time 
for performance, the effect of section 55 of that 
Act would be that he cannot claim damages for 
non-performance at the original agreed time, but 
can do so for non-performance at the extended 
time, and is entitled to damages calculable in the 
ordinary way. [p. 691, col. 1.] 

In an action for non-delivery or non-acceptance 
of goods under a contract of sale, the law does 
not, take into account, in estimating the damages, 
anything that is incidental ag between the plaintiff 
and the defendant as, for instance, an intermediate 
contract with a third party for the purchase or sale 
of the goods, [p. 591, col. 2; p. 692, col. 1.] 

Appeal from a judgment and deoree of 
the High Oourt dated the 16th of June 
1917, varying «a deoree of the Court of 
Small Causes, exereising the powers of a 
Subordinate Judge of Agra. 

Messrs, Dunne, K. O., Hyam and Dube, 
for the Appellant, 

Messrs, De Gruyther, K. Ou, and Du Pareg, 
for the Respondents. 


JUDGMENT. 

Lorp DuwEpIN.— The present appeal arises 
out of a sontraet made between the appellant 
and the respondents by whieh the appellant 
was to supply 4,000 sleepers of a special 
pattern af any station on the Bengal. 
Nagpur Railway by the élstof-May 1913, 
As a sondition of the contract, the appellant 
had to deposit and did deposit Rs. 5,000 
with the respondents as seeurity for liqui- 
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dated damages ab a sdertain rate per foot 
for all sleepers not delivered on the said 
3ist of May. The sleepers had to pass 
inspestion, Only 1,743 slespers were deliver- 
ed and passed inspestion, The time for 
delivery was extended, but no more 
deliveries were made and tha parties in 
December 1913 broke off negotiations, 
The appellant then raised astion asking 
for, (1) the return of the deposit; and (2) 
damages in. respeat of his profit on the 
balanoe of slespers not supplied. The res- 
pondents eounter-elaimed for damages in 
respest of sleepera not delivered. 

The Subordinate Judge held that time waa 
of the essenss of the sontrast as originally 
made, but that the respondents had by 
delaying inspeetion not given the appellant 
proper opportunity of supplying the whols 
of the sleepers by the 3lst of May ; that 


thereafter both parties wera willing and 


anxious thai the sontrast should go on, 
time being, he held, under these  oiraum. 
stanses, no longer of the essensa. He 
further held that when in the month of 
Desember the respondents alleged non- 
performanes, and maintained that they 
would olaim the penalty, that was equivalent 
to putting an end to the sontraet on their 
part, and he gave judgment for a return 
of the deposit and for damages saleulated 


on the profit whieh would have aserued - 


in respest of the unsupplied balanse, On 
appeal, this judgment was reversed. The 
High Oourt, agreeing with the Subordinate 
Judge that time was of the ‘essence of the 
eontrast as originally made, held that the 
fault in non-delivery by thab date lay 
with the appellant, who never had 4,000 
sleepers ready for delivery by that time, 
and sould not exeuse himself besause at 
one partieular station of the railway there 
was no room to lay out 4,000 sleepers at 
one-time. They held that the respondents 
had exeused nou-delivery at the 3lst of 
May, and had in response to application 
to that effest by the appellants agent, 
allowed the time of delivery to be pro. 
rogued until the 30th of November: that 
non-delivery having been then made the 
appellant was in breach; that, although 
the liquidated damages eondition oould no 
longer apply, the respondents were entitled 
to damages for the  non.delivered portion 
on the saleulation of the profit whieh they 


; 2l 
[1921 
would have made eomparing the prise . 
under the prinsipal sontrast with the 


Railway Company with the prios they had 
to pay under the sontraet with the appellant. 
They acsordingly dismissed the sappellant’s 
olaim for damages, and gave him a deeree for 
the deposit under dedustion of the damages 
due to the respondents as above calsulated. 

The view of the evidense whieh oom: 
mended itself to the High Oourt is set. 
out with great minuteness in the judgment 
of the High Court, and as their Lordships . 
agrea with the learned Judges, they do not 
think it nesessary to repeat what is there 
said. The orueial facts are as follows: —(1) 
Time was of the essenes of the _ original . 
sontract ; (2) the appellant was in default 
in not making complete delivery in time 
ie, ot 81et of May 1913; (3) the appellant 
applied for and was granted by tha re- 
pondenta an extension of time until the 
30th of November 1913, for delivery of the 
balanse over the 1,745 sleepers whieh 
had been delivered; and (4) delivery of 
the balanoe was not made by the re. 
spondents on the 30th of November, and they 
were aonsequently in default, "Their Lord- 
ships, however, think it nesessary to give 
their opinion as to the law which applies 
to the above faets, The: firat point is 
settled by the Indian Contrast Ast, whieh , 
enaats, seotion 55, paragraph 1:— ' 

‘When a party to a oeontrast promises 
to do a eertain thing at or before a 
specified time, or sertain things at or 
before spesified times, and fails to do any 
suah thing at or before the spesified time, 
the sontraet, or so mush of it as has mot 
been performed, besomes voidable at the 
option of the promises, if the intention 
of the parties was that time should be of 
the essenee of the contrast.” 

The respondents here did not elest to 
void the eontract; they held it as subsisting, 
and agreed to prorogue the time of pər- 
formanse, This they were entitled to do, 
sea section 63 of the Indian Contrast Aet, 
whieh explisitly says so: — 

‘63. Every promisee may dispense with or 
remit, wholly or in part, the performanse of the 
promise made to him or may extend the time 
for gueh performanse or may assept instead 
of it any satisfaction, whish he thinks fit,” 

The learned Sabordinate Judge, in their 
Lordships’ opinion, misread the third para. 
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graph of sestion 55; that paragraph is as 
follows: — 

"If, in ease of a sontraat voidable on 
aesount of the promisor’s failure to perform 
his promise at the time agreed, the promisee 
Besepts performanse of sueh promise at any 
time other than that agreed, the promisee 
eannot slaim sompensation for any loss 
ossasioned by the  non-performanoe of the 
promise at the time agreed, unless, at the 
time of snah aeseptanse, he gives notise to 
the promisor of his intention to do so.” 

This elearly means that the promisee 
eaunot elaim damages for non-performansa 
at the original agreed time, not that he 
eannot olaim damages for non-performanas 
at the extended time, yet the learned Judge 
Saya, — 

' Subsequent extension of tima sould not 
legally bind the plaintiff to eompleta it 
within the time so generously extended by 
defendant and intimated to plaintiff months 
after." 


Now, apart from the terms of the Indian 
Oontrast Ast, the law is as laid down in 
Tyers v. Rosedale and Ferryhill Iron Oompany 
(1). Baron Martin in that aase gaid,— 

The second question is one of law, and 
is a most important one--it arises over and 
over again every day in the ordinary trans- 
aations of mankind, It is this: There isa 
eonirast for the sale of goods to be delivered, 
may, in January or upon a day of January. 
On the day before the delivery is to take 
plase the vendor meets the vendee and says: 

"It is not eonvenient for me to deliver the 
goods upon the day named, and I will be 
obliged if you will agree that the goods 
shall be delivered at a later period,’ and the 
vendee assents; or the vendee goes to the 
vendor and says: ‘It is not eonvenient for 
me to reseive the goods in January or upon 
the day named and will you agree that the 
delivery shall be postponed’ and the vendor 
assents: the latter is the present ease, and 
the sontention on the part of the defendants 
is that this puts an end to the ocontraet, and 
that the defendants are not bound to deliver 
upon the later day, In my opinion, the 
eontention is not well founded.,,.It is imposei- 


(1) (1873) 8 Ex. 805; 42 L., J. Ex. 186; 29 L. T, 
761; 21 W. R. 793; on appeal (1875) 10 Ux, 195; 44 
L. J, Bx, 180; 38 L.T.:66; 28 W. R. 871. 
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ble to distinguish the ease of the application 
. Soming from the vendors and one coming 
from the vendee.” 

This opinion was affirmed in the Exehequer 
Chamber, The effest of the 55th aseetion 
of the Indian Oontraet Aot above quoted is, 
where the party having the option elests not 
to avoid, to put agreement after the original 
date on the same footing as an agreement as 
put by Baron Martin just before the original 
date. In England the matter is often som. 
plieated by the neeessity of sonsidering the 
17th seotion of the Statute of Franda and the 
4th section of the Sales of Goods Aet, but 
in the Indian Contract Aot there is no sestion 
analogous to this. It is not neeessary, there- 
fore, to inquire whether the oasa of Plevins 
v. Downing (2) is or is not resonsilable with 
the ease of Tyers v, Rosedale and Ferryhill 
Tron Company (1). DifBeulties whieh gone 
fronted the Court in Plevins v, Downing (2) 
do not arise here, so that the law may safely 
be stated asin Tyers v. Rosedale and Ferryhill 
Iron Oompany (1). Where, as here, a spesifia 
time ia stated, then that substituted date 
must hold, If there were a simple waiver 
of the right to extension of the original time, 
then a reasonable time would be the proper 
time for delivery. It follows that there being 
no delivery on the 30th of November, the 
appellant was in breaeh, and damages are 
salsulable in the ordinary way. 

The appellant, however, before the Board 
argued that the damages sould not be 
reeovered, beeause, as a matter of fast, 
the respondents supplied the sleepers from 
other wood whieh they had and made 
a profif on that supply greater than the 
profit whieh they would have made by the 
sontraet wood. The answer to this argument 
is to be found in the well-known oase of 
Hodocanachi v. Milburn (8) whieh was ap- 
plied by the House of Lords in the recent ease 
of Williams v, Agius Lid, (4): 


“It is well-settled that in an action for 
non-deliyery or  non.aeseptanse of goods 
under a eontraet of sale the law does not 
take into aesount in estimating the damages 


A s 1 C. P. D, 220; 45 la J. O. P. 695; 36 


T $) “aan 18 Q. B. D. 67; 58 L.J. Q. B. 202; 58 
L. T. 594; 35 W. R. 241; 6 Asp. M. C. 300 

(4) (1914) A. O. 610; 88 L. J. K, B. 715: 110 L, 
T, 865; 19 Com, Cas, 200; 68 S. J, 377; 30 T. L, R, 
361, 
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anything that-is acsidental as between the 


plaintiff and the defendant, as, for instansy, 


an intermediate sontract entered into with a 
third party for the purshase or sale of the 
goods.” 

In the present -sase had the appellant 
supplied the timber the respondents would 
have made their profit and would have still 
had the other. timber. to sell, upon whieh they 
were entitled to make push profi& as they 
- sould. 

“Their Lordships will humbly advise His 
Majesty o.dismiss the appeal with costa. 

Appeal dismissed. 


. Solicitor. for the Appellant;—Mr. Donglas 
Grant. 
Solicitors for the Respondent:—Mossars. 


Orr, Dignam & Oo. 


OALOUTTA HIGH OOUBRT, 
APPEAL FROM APPELLATE Dgog&z No, 2728 
or 1919. 

May 3, 1921. 

Present. ;— Justiae Sir N. K. Obatterjea, 
Kr., and Mr. Justise Panton. 
SATISH. OHANDBA GHOSE AND ANOTHE& 
—DEFENDANTS— ÀÁPPELLARTà 

versus . 
UPENDRANATH HAZRAÁA-—PLAIRTiEF 
— RESPOr DENT. 

Landlord and tenant — Rent fiwed in perpetuity— 
Tenant, ‘status of. 


A tenant whose rent is fixed in perpetuity is a 
raiyat holding at fixed rates. [p, 698, col. 1.] 

Appeal against a desree of the Distriat 
Judge, Murshidabad, dated the 10th of June. 
1919, affirming that of the Offisiating Munsif, 
First Court at Berhampur, dated the 20th 
of May 1918. 

FAOTS appear from the judgment. 

Babu Brojalal Qhakrabariy (with him Babu 
Khitish Chandra Neogy), for the. Appellants. 
—The defendants are the appellants. Defend- 
ant No. 3 was the tenant of the holding, 
Plaintiffi is the admitted landlord, The original 
tenant having ‘transferred the holding to 
defendants Nos, 1 and 2 the landlord sagd 
to ejest the tenant, “Previous to the suit, 
there.was another suit in.respeot of an ad. 


joining holding. whioh- was deereed .on the. 


award. of the arbitration in 1907. The Judge. 
has found that we are ryots holding at fixed. 
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rates, I submit the sase is governed by sestion 
18 of the Bengal Tenansy Act. 

Babu Khitish. Ohandra Ohuckerbutty (with 
him Babu Bansart Lal Sarcar), for the Re- 
apondent.—The previous suit relates only to 
10 cottas whieh was ensroashed and was 
exeess land. The arbitrators held that rent 
would be He. 1-6 annas and if would not 
be liable to inerease or deereage. I submit, that 
does not amount to a rent fixed in perpetuity. 
My next submission is, that the point was 
not referred to the arbitrators. In the Resord 
of Rights as well asin the kobala the de- 
fendant has been described as oseupaney 
rtot. 

Babu Brojalal Ohakrabarty in reply.—An 
admission for purposes of registration eannof 
supersede the rights and liabilities of the 
tenaney as ereated by the deeree, The ad- 
mission in the kobala does not stand in my 
way. Refers to Pranal Anni v. Lakshmi 
Anni (1), Gobinda Ohandra Pal v. Dwarka 
Nath Pal (2), Jachmi Mondal vw. Oheninissa 
Bibi (3). 

JODGMENT.—The defendants Nos, 1 and 
2, who are the appellants before us, purehased 
the holding in dispute from  Probhat 
Sundari, the-widow of the original ‘tenant, 
Panahoowri, by a kobala dated the Lat 'Bep- 
tember 1918. The plaintiff, who is the 
landlord, has brought this suit to resover 
possesaion of the holding on the ground that 
it was a non-transferable oseupansy holding. 
The. defence is that the tenant wasa ryot 
holding at fixed rates, and that the holding, 
therefore, wasa transferable one under sestion 
18 of the Bengal Tenanoy Aot, 

Now, it appears that there was a suit 


- brought by the plaintiff against the original 


tenant Pansheowri for ejestment from 10 
eottas of land on the allegation that the 
defendant had enoroaehed upon the 10 cotfas 
of land in exeess of the 12 cottas whieh he 
held at a jama of rupee one. The defense 
of Paneheowri in that suit was that the 10 
coitas also were inoladed in his jama of óne 
rupee. The saso was referred to arbitration 
and the arbitrators desided that the entire 
land should be held ata a of Re, 1-6 annas 


(1) 22 M. 508 (P.O); 1 Bom, L, R. 394; 3 0. W. 
N. 485; 20 L A. 101; 9 M. L. J. 147; 7 Bar, P. C. I. 
616; 8-Ind. Deo. se s.) 303 
; (2) 35 0, 837; T C. Lad, 402; 126. v. N. 849. 

(8) 54 Ind, Cas. 538, iO. W, N, 828, e 
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withont variation. The learned  Distriet 
Judge in referring to this deeree says: “It 
merely sontinned the old holding with all its 
old ineidents exeepting in two respects only, 
viz, area and liability to enhaneement of 
rent," 

Now, if the rent was fixed in perpetuity, 
we do not see how the learned Judge same to 
the sonelusion that, notwithstanding that the 
rent was unalterable, the ryot was nota ryot 
af fixed rates, We think, therefore, that the 
learned Judge is wrong on this point. 

It hae, however, been contended on behalf 
of the appellant that the deeree is nol binding 
so far as the disputed land is sonaserned, 
besause it was not the subjest-matter of the 
previous suit. But, as stated above, these 10 
cottas as well as the 19 coitas of land were 
both dessribed in the sehedule to the plaint 
in that suit and it was the defendant's case 
that the 10 cottas were ineluded in the jama 
of one rupee. Aseording to the plaintiff 
landlord, they eomprised only 192  cotías. 
The arbitrators held that both the 10 and 
12 cottas of land were to be held at a rent 
of Re, 1.6 annas. This was entered in the 
sohedule to the deeree and formed part of 
the deoree. 

: It is further eontended that, even if the 
desree is binding upon the parties, there is 
other evidenee subsequent to the deeree 
whiéh has to be sonsidered and it is said that 
in, the very kabala of the defendant, the 
holding is dessribed as an osaupansy holding 
and in the Resord of Rights he is deseribed 
as a settled ryot of the village, The learned 
Pleader for the appellant says that the 
deseription of the ossupaney holding does not 
appear in the body of the kabila but at the 
foot of the doaument in different: ink. How. 
ever that may be, the learned Judge has not 
considered it, nor the entry in the Resord of 
Rights, ` PC 
| The deeree of the lower Appellate Court 
is, therefore, set aside and the ease is remand- 
ed.to that Oourt for re-hearing of the appeal 
and for disposal of it according to law. 

Costa will abide the result. 


Oase. remanded. 
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PATNÀ HIGH COURT, 
. Lerrers Parent APPEAL No, 108 or 1920. 
June 13, 1921. 
Present :— Mr. Justice Coutts 

and Mr. Justiee Ross, 
BRAJA GOPAL MUKERJI—- JUDGMENT- 

DEBYOE— APPELLANT 

versus 
TARACHAND MARWARI-—DzcRzEE- 


HOLDAR— RESPONDENT, 
Limitation Act (IX of 1908), s. 14(2)—Res jadicata, 
whether “other cause of a like nature.” 


Res judicata does’ not ocnstituto “other cause 
of a like nature", within the meaning of clause (2) 
of section 14 of the Limitation Act. [p. 694, col. 2.] 


Letters Patent appeal against a desision, 
dated the 20th July 1920, of Adami, J., in 
Miscellaneous Appeal No. 276 of 1919. 

Messrs, Atul Krishna Roy and Netat Ohandra 
Ghosh, for the Appellant. 

Mr. Jagannath Prasad, for the Respond- 


ent, 
JUDGMENT, 

Coutts, J,— This is an appeal against the 
order of a Judge of this Court sitting alone 
and arises out of an exeeution proseeding, 

It appears that Tara Chand Marwari, the 
respondent, obtained a deeree for sosta against 
Braja Gopal Mukerji, the present appel- 
lant. The deeree was passed on the 6th of 
January 1:09. He made several applieations 
for exesution. One of these was made on the 
6th of Ostober 1915, it was dismissed and 
on the 10th of Desember 1918 the exesution ` 
proceeding, with whieh we are now eon- 
serned, was filed. The applieation being 
made more than three years from the date 
of application made in the year 1915 was, 
on the faee of it, barred by limitation and 
an objection was made to exesution being 
taken on this ground. The objeetion was 
allowed but on appeal to this Oourt the 
objeation has been disallowed and it was 
against this order that the present appeal has 
been filed. 


It appears that Braja Gopal Mukerji, 
against whom the deeres for sosts was obtain. 
ed, had also a deeree for sosts against Tara 
Ohand Marwari and madean applieation for 
exsention of this desree. In that exeention 
proseeding Tara Chand Marwari applied to 
be allowed to set off his eosís against the 
eosts for  whish Braja Gopal Mukerji’s 
deoree was being exeouted. That application 
was made on the 15th of November 1916 


4 
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and it was. finally disallowed on the 28rd of 
May 1918, The deeree- holder now elaims that 
this period should be exeluded from the 
period of limitation, 

The whole question depends upon the 
interpretation of seetion 14, elause (2) of 
This elause runs as 
follows:— 

"In somputing the period of limitation pres- 
eribed for any applisation, the time during 
whieh the applicant has been prosesuting 
with due. diligence another eivil proeeeding 
whether in a.Court of first instanse or ina 
Court -of Appeal,against the same party for 
the same relief shall be exeluded, where 
gueh proseeding is prosecuted in good faith in 
a Court whieh from defest of jurisdiction, 
or other sauseofa like nature, is unable to 
entertain it.” 

There is no doubt that the deoree. holder 
was proseouting his applisation for set off 
with due diligeneo and it was against the 
game party and. was in good faith. That 


applieation was not dismissed on aceount of 


want of jurisdietion, however, and the only 
question for sonsideration in this oase is, 
whether it was dismissed for ‘other eause of 
a like nature, The application in fast was 
dismissed on the ground of res judicata and 
the short question for deeision in this appeal 
is, whether res judicata eonstitntes ‘other eause 
of a like nature’ under seetion 14 (2) of 
The learned Judge of 
this Court, relying on the decisions in Mathura 
Singh v. Bhawani Singh (1) and Deo Prosad 
Sing v. Períab Katree (2), has held that it 
does, With this view, however, i am unable 
to agree. The two desisions on which the 
learned Judge has relied are  sases of 
misjoinder of. parties or  sause of action 
whieh are expressly provided for in Explana- 
tion (3) of the seetion which is as fol. 
lows8:-— : 

"For the purposes of this sestion, 
joinder of parties or of sauses of action shall 
be deemed to be a eause of a like nature with 
defeet of jurisdietion.” 


On the other hand, the decisions in Hofizun- 


nissa Khatun v. Bhyrab Ohundsr Das (3) and 


(1) 22 A. 248 (F. BJ; A. W.N. (1900) 64; 9 Ind, 


Dec. (N. 8.) 1197. 
(2) 10 ©, 86; 1810. li, RB, 218; 6 Ind, Deo. (x. s.) 


Bl; : 
(3) 18 C. L. R. 214. 
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Hays v. Padmanand Singh (4) are express 
authorities for the proposition that res judicata: 
does not sonstitute ‘other eause of a like 
nature, With these desisions Iam in entire 
agreement and there in no authority te the 
eontrary. 

I would, therefore, set aside the decision 
of the learned Judge of this Court and 
would desree this appeal with sosts in the 
High Court, 

Ross, J.—I agree. 

Appeal allowed. 


(4) 320. 118. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
First Civin ÀApP»xan No. 63 or 19218. 
September 9, 1920. 
Present; —Mr. Hallifax, A. J. O., and 
Mr. Maenair, A. dJ. C. 
JANGLIA alias JAMLY A—Darx5NDAAT— 
APPELLANT 
versus 


JHINGRY A— PraiNTIFEF— RESPONDENT, 

Hindu Law-—Qustom—Divorce—Kunbis of Bichwa 
Bagu in Chhindwara District, formalities of valid 
divorce among-—-Partition sutt—Interests, severance 
of—Minor plaintiff, effect of. 


[f 


Among the Kunbis of Mauza Bichwa Bagu in the 
Chhindwara District, the formal relinquishment by 
a husband of all claim to his wife, and the sub. 
sequent agreement by the wife to his action are 
sufficient to constitute a valid divorce, 


The institution of a suit for partition of joint 
family property does not effect a severance of the 
interests of the parties in cases where the plaintiff 
18 & minor. 

. Appeal against a deoree of the Distriet 
Judge, Ohhindwara, dated the 17th April 
1918, in Civil Suit No, 5 of 1917. 

Dr. H. S. Gour and Mr. XM. B. Kinkhede, 
for the Appellant. 

Mr. M, Gupta, for the Respondent, 

JUDGMENT. . 

MacnaiB, A. J.O —The plaintiff-respondent, 
Jhingrya, was born about February 1915, 
The present suit was filed through his mother 
as next friend, The allegations in the 
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plaint are as follows:—Naru Patel, defendant 
No. t, first married one Kamalja who died 
Over 90 years ngo leaving a daughter. Naru 
then married by pat Musammat Kamalja 
alias Mili. About 1908, as Naru had no 
living son, he married the plaintifi’s mother 
Baru by na? in order to obtain a son. Neither 
wife gave birthtoa son till 1914. Towards 
the end of 1914 Kamalja gave birth to a son 


Janglis, defendant No. 2, At that time Bara . 


was pregnant, Naru no longer desirad a son 
by Baru as he had a son by Kamalja, At 
the instance of Kamalja, Naru sent away 
Baru to her mother's honse at Bordi. 

After the birth of the plaintiff Naru made 
a publies statement to Panchas that the 
plaintiff was not his son. The plaintiff, 
therefore. sued for & deolaration that he is the 
legitimate son of Naru, defendant No. |, and 
for possession of a one. third share in Niras 
property after partition. The defendant 
„Naru admitted that he had gone through the 
formality of pat with Baru in 1908 and that 
the plaintiff was the son of Baru. He stated, 
however, that Barn had been previously mar- 
ried to one Amritya: at the time of the pat it 
was represented to him that Amritya had re- 
linquished bis rights to Barn but he subse- 
quently found that this representation was 
false. He disearded Baru soon after the pat 
marriage, Some four years later, he 
was indused to allow Baru to reside in 
the village in a separate house belong- 
ing to him, Baru lived there for four months 
and then went away to her mother’s 
house at Berdi. The plaintiff was born 
some 18 months after this time and is not a 
son of Nara. He also alleged that the plaint- 
iff, being a minor, was not entitled to sue 
for partition, The defense of Janglia, 
Narn’s minor son, raises some points in 
addition to those raised by his father, but 
these points are not now pressed. 

The relevant part of the plaintiff's rejoin- 
der is that Amritya divoreed Musammaít 
Baru and executed a formal deed (a chhor 
chittht) as evidenee of the divorse. in 
subsequent pleadings the defendants 
admitted that if Baru was divyoreed in 
assordanee with the easte sustom she eould 
enter into a valid pat marriage, The 
defendant No. 1 stated;— "Among the caste 
to which the parties belong divorsee san only 
be effeeted by the mutual sonsent of the hus- 
band and wife sopeerned in the preseneoe of the 
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Panchas.” The plaintiff frst rejoined that 
divoree sould only be effeeted by the formal 


- sonsent of both parties although this eonsent 


need not be given in the presenee of Panchas. 
In a later statement it was alleged that the 
implied eonsent of both parties was suffieient 
and it was even urged that the re-marriage of 
Baru would sonstitufe a divoree as her 
former husband asquieseed. 

The learned Distriet Judge held that the 
marriage of Amritya with Baru was annulled, 
The pat marriage was valid and remained in 
foree till the birth of the plaintiff, The 
defendants have failed to show that Naru 
and Baru had no assess to each other at any 
time when the plaintiff sould have been 
begotten and the paternity of the plaintiff is, 
therefore, eonclusively proved by virtue of 
the provisions of sestion 112 of the Hvidenee 
Aet. He held, however, that as the plaintiff 
is a minor and partition did not appear in his 
interest, the interest of the minor would be 
best served by a desree for joint possession 
of the family property. The desree passed 
was that the plaintiff be put in joint posses- 
sion to the extent of a 5 anna, 4 pie share of 
the immoveable property speeified in the 
schedule annexed and of the moveable 
property belonging to the joint family in 
possession of the defendant Narn. 

The main argument urged in appeal is, 
that there was no legal divoree between 
Amritya and Baru-even if the evidense ad- 
duced by the plaintiff is aseepted. Amritya (P. 
W. No. 1) says that he had no talk with Baru 
prior to the execution of the chhor chstths, 
At the time of exesution Gobria, the father of 
Baru, paid him Ra, 150 and he exeeuted the 
deed, Baru was not present, Baru, as P. W. 
No, 2, states that her father did not obtain her 
sdnsenit before the exeeution of the dead, but 
told her of the exesution later. The learned 


: Distriet Judge eoneludes his finding as 


follows: — Amritya formally relinquished all 
elaim on Baru and Baru by entering into a 
pat marriage with Naru' elearly accepted the 
situation. The annulment of the previous 
marriage was then somplete.” 

The question whieh I have to deside may 
be stated as follows:— 

Among the Kunbis of Mauza Bishwa 
Baga in Ohhind wara Distriet, if a husband 
formally relinquishes all slaim to his wife and 
the wife subsequently agrees to his astion, ara 
the parties divoreed ? Text books on Hindu 
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Law do not afford: mnoh help in desiding this 
question. ln Mayne on Hindu Law and 
Usage, Sth Edition, at pages 114 and 115 it is 
stated as follows: — 

"In Western Indis, the sesond marriage of 
a wife or widow (salled pa? by the Mabrattas 
and Naira in Guzerat) ia allowed among all 
the lower sastes. The easesin whish a wife 
may re-marry are stated by Mr. Steele as 
being, if the husband prove impotent, or the 
parties eontinually quarrel, if the marriage 
was irregularly conelnded; if by mutual son- 
sent the husband breaks his wife’s neok- 
ornament, and gives her a chhor chitttht 
(writivg of divoreement), or if he has been 
absent and unheard of for twelve years." 
Steele’a Law and Custom of Hindu Castes, 
1868 Editior, sontains the following pas- 
BAge8:— 

"Jn the lower sastes, at the husband's 
option, the wife is allowed- to receive from 
him a chhor.chtttht and form pat with her 
paramour, The paramour is to pay the hus» 
band’s marriage expenses. This is not 
ubiversally enforsed. The eastemay levy a 
Sne” See page 172. 

In the lower oaster, besides adultery, ete., 

above-mentioned the husband's impotence, or 
simple disagreement of the parties, even 
against the advise of the oaste, is suffisient 
to aguse a divorce. 
wife's Mungulsooir and tears her Saree, 

. when she is at liberty to form pat with 
another. 

"The husband aseuses bis wife before the 
caste, or Gooroo, as among some seats of 
Brahmins before the Dhurm, Adhikaree." 
See page :73 Ibid. It may be noted that 
‘the oaste may levy a fine when a wife willingly 
receives a chhor chittht. A seremony is 
apparently required when the husband after 
acsusing his wife divorees her against her 
will, Trevelyan in his workon Hindu Law, 

. Second Edition, states at page 63 aa fol. 
lows:— . 

*Divoree is unknown to the general Hindu 
Law. . 

"Divoree is allowed by sustom in -sertain 

. Joealities and among sertain low sastes. 
'Sush sustom will not be resognized if itis 
. immoral or oontrary to publia policy.” 

Where it is allowed by eustom, a divoree 
by mutual sgreement is resognized by law. 

Although matters of divorse are frequently 

; adjudisated upon bya Panehayet, or assembly 
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of a caste, sush Panehayet has no power to 
deelare a marriage void or to give permission 
to a woman tore marry. In suoh gastes a 
divorse is generally not effectual, except 
with the authority of the Panshayet.” 

The text-books, then, do not assist me to 
some to a sopelusion whether, in the caste 
with which we are dealing, the authority of a 
Panchayet is required; or whether if mutual 
songent be »uífisjent it is nesessary that both 
parties should express their eonsent formally 
on the date of the divoree. I remark that a 
easte might well reeognise a divorse by mutual 
eonsent but refuse to recognise a divorce 
initiated by the aonsent of one party and som. 
pleted by the eonsent of another after an 
interval of days or weeks. Jf a ocustom 
existed that mutual sonsent soustituted a 
divorse even if no witnesses were present and 
no formalities were observed, I should refuse 
to recognise thia eustomon the ground that 
it is contrary to publie policy: the marriage- 
tie should not be dissolved by the utteraneé 


_of a few hasty words at the time of a passing 


disagreement.. But tho ease is different if a 
custom exists that the deliberate execution 
by the husband of a document in presence of 
witnesses is followed by a deliberate agree- 
ment on the part of the wife. The burden 
of proof regarding austom rested in the first 
instance on the.plaintiff. 


None of the parties to the present suit 
has given direat evidcnee of eustom. But 
itis slear that there was no sonecealment 
regarding the facts of the divorce in this suit. 
After the divoree Baru was married to Naru 
by pat with due eeremony. There is no 
suggestion that the caste Panshayet ever 
objested to the subsequent marriage, Naru 
remained in saste, Even when he desired to 
eonsider the marriage void the sole ground 
he alleged was that Amritya had never 
relinquished his rights over her. I eonsider 
that these fasts form grima facte evidenee 
that the divoree was asoording to easte 
eunstom, No rebutting evideneo has been 
adduced, 1, therefore, hold that  Barü's 
marriage with Amritya was no longer in 
forse and that Baru besame the legal pat 
wife of Naru, 


I may remark that the appellant urges 
that Baru was a major according to the 
provisions of Hindu Law at the time of the 
This contention appears eorreet as 
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no attempt has been made to prove that she 
was a minor, 

It was faintly urged before us that the 
evidense that Amritya exesuted the deed of 
divorse should not have been believed. The 
learned Distrist Judge who examined Amri. 
tya and Baru has. ascsepted their evidense. 
There is muah forse in bis remark that 
Naru would not have performed a pai mar- 
riage without assuring himself that the pre- 
vious marriage to Amritya who lived only 
ona mile from his village was no longer in 
forse. I see no reason to disbelieve this 
evidense, l 

It is next urged that Naru's evidense 
proves that he had not assess to Baru at any 
period when he oould have begotten the 
plaintiff. It is argued that,Naru wonld not 
disown the plaintiff if he had really begot- 
ten him. It is very probable that Naru for 
some, reason or other suspested that the 
plaintiff was not his son: ‘but it has been 
found that Nara has given false evidenee 
regarding his knowledge of the divoraa:; it 
is impossible to acaspt his statement as proof 
that he had no aoeess to Baru. There 
seems little doubt that Barn was living in 
a house belonging to Naru when the plaint- 
iff was sonseived. Narn admits that she 
lived there in 1913 and subsequently return- 
ed to her mothar. Two of Naru’s witnesses 
state that the plaintiff was born a few 
months after Baru's return to Berdi. They 
must then have notised that Baru was preg- 
nant when she returned to Berdi. Apart 
from thie, Berdi is only five miles from 
Naru's village, Very sogent evidensea is 
nesessary to rebut the presamption raised 
by seetion 112 of the Indian Evidense Ast. 
No evidence at all has been addased exsept 
the statement of Naru himself, __ 

In grounds 7 and 8 ofthe a»peal it is 
urged that Naru had severed hia marriage- 
tiè with Baru. There is no elear pleading 
that Nara ever divorced Baru. The mar- 
riage eontinued until the plaintiff's birth. 

No argument is put forsard on the first 
and sesond grounds of appeal. Regarding 
the fifth ground it ia suffieient to say that 
the first issue, — Was Musammat Baru legally 
divoreed by her firsthusband Amritya?”,— 
slearly allowed evidenesa as to the oustom in 
the caste regarding the aoustitution of a valid 
divoree. There were pleadings on the point. 
The appeal is dismissed, Costs on appellant, 
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A eross-objestion has been fled ‘by the 
respondent who urges that the reasons 
given for dismissing the plaintiff's olaim for 
partition are not sound. Prior to the 
hearing of the appeal Naru, defendant No. 1, 
died. The respondent, therefore, asked that 
he should be given a deeree for separate 
possession of half the property in suit. Tae 
appellant urged that the  desree of the 
learned Distriet Judge had effected a parti- 
tion though a division by metes and bounds 
was refused. It is abundantly elear that 
the learned Distriet Judge did not intend 
to effest a partition. He remarks that the 
question he haa to deside is, whether parti. 
tion would bein-the interest of the minor 
plaintiff, His devision is:— 

“I think that the interest of the plaintiff 
will best bs served and protested if he is 
given a deslaration that he is the legitimate 
son of Naru and a finding is resorded ag 
to the property in which he got an ine 
terest by birth and he is given a daoree 
for joint possession of sueh property.” 

Hs adds that should sirsumatanses render 
it advisable a anit for partition ean be 
instituted subsaquently. The first and sesond , 
grouoda of appeal show that the appellant 
understood that partition had been refus- 
ed. The desres whieh orders joint pos. 
session to the extent of a  aertain share 
may ba inassurately worded: bab this is im- 
material, Auinadvertent phrase ina desrse 
aaunot separate the interest of the plaintiff: 
the desree may ba sorrested and brought 
into sonformity with the judgment at any 
time. it was urged that the filing of a 
guit for partition effasted a ssverause of ia- 
terests of the parties. This is not the 
ease when the plaintiff is a minor, 

{t ia olear that, owing to the death of 
Naru, partition is now in the interest of the 
plaintiff. The plaintiff ia entitled to ona: 
half of the property. He has paid addi- 
tional Ceurt-fee on the elaim. A deerea for 
partition and possession will be granted. 
The plaintiff respondent originally asked 
for partition and possession of a share of 
sertain tenansy fields. Hə impleaded Jhin. 
gryathesurviving defendant, At the date 
of the institution of thesurit he had no right 
to a share in the fields, but it is admitted 
that heis now entitled toa share sinse the 
holding of Naru devolves upon his sons, The 
respondant’s Counsel did not urge that if par. 


» 
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tition of the remaining property was decreed 
these fields should bs omitted: this omission 
would merely lead to multiplisation of suits, 
The deeree of the lower Court is set aside and 
in lien thereof a deeree is passed 
deelaring that the plaintiff is Narn’s 
legitimate son and a eo-pareener by birth 
in the property, that he is .entitled {to parti- 
tion and possession of sone-half share in 
all the property listed in the plaint and 
that partition shall now be made. The 
defendant-appellant must bear the sosts of 
the sross-objestion ineluding the additional 
Court.fee and Counsel’s fee neeessitated by 
the inerease of elaim on aesount of the death 
of Naru, j 
HaLLIFAK, A, J. O.— I havehad the ad. 
vantage of reading the judgment my learned 
brother Masnair proposes to deliver in this 
ease and have little toadd to what he says, 
in all of whieh Isoneur. I might, however, 
mention another way in which I sonsider 
that the validity of the divoree whieh 
undoubtedly did take plase seems to me estab- 
lished. On the -question whether the mar- 
riage between Naru and Baru and sonse. 
quently the diyoree between Amritya and Baru 
were valid, the opinions, as expressed by their 
sonduat, of Naru, Amritya and Baru themselves, 
of Barn’s father and of all the members of 
their caste is relevant under sestion 50 of the 
Evidenee Ast. They ‘all permitted and at. 
tended: the "po?" marriage between Naru and 
Baru and up to the institution of this suit 
every one of them, with the exeeption of Narn 
himself, treated the marriage and consequently 
the divoree whieh]preseded it as perfeetly valid, 
Naru himself never questioned either till he 
wanted an exeuse to get rid of the woman 
himself, onaseount perhaps of her unpre- 
possessing appearance or ill temper or per. 
haps of suspieions, well or illfounded, of 
her fidelity, Even, then, hedid no more than 
deolare to the "Panshayet? that Amritya had 
in fast never relinquished his rights over 
her, This statement was false to his know- 
ledge; but, even so, it did not raise the ques. 
tion of the validity of the divorse by "chhor 
chittht.’ ' Nara merely asserted that there 
was no sush divorse, practically admitting 
thereby that if it did take plaee it was valid, 
All the persone, therefore, with spesial means 
of knowledge on the subjeet, are proved to 
have expressed by their eonduat a strong 
opinion that the marriage of Naru and Baru 
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and eonsequently the divoree of Amritya and 
Baru were perfeetly valid according to the 
losal eustoms of the caste to whieh they all 
belong. On this evidence I sorsider the 
validity of the diyores and subsequent mar- 
riage sompletely proved. 

lagree entirely in the finding that there 
is no proof that Naru had no aaeess to his 
wife Baru during the eighteen months pre- 
vious to the birth of the plaintiff. It is, 
on the eontrary, alearly proved that she liv- 
ed in his village and in his house and under 


his protestion till four or five. months 
before the birth of her son, And even 
if it were true that she lived at 


Berdi during that eighteen months, that 
village is not more than five miles from 
Biehwa and there is absolutely nothing 
beyond Naru's bare word, whieh I do not 
believe, to show that he never saw her after 
she left Berdi for Biehwa. I agree finally 
as to the terms of the desree proposed by 
my learned!brother. i 


Decree set aside, 


LAHORE HIGH COURT, 
Sxconp Cryin APPEAL No, 2721 or 1917. 
May 31, 1921. ; 
Present :—Mr. Justice Abdul Raoof an 
Mr. Justies Moti Sagar. 
MUHAMMAD —PriAINTIFF— APPELLANT 
versus 
UTTAM OHAND AND orskggS—DzrF£NDANTS 


— RESPONDENTS. 
Mortgage—Morigagee in possession —4Accounts, 
method of-—Failure to keep accounts, effect oj. 


The rule applicable tothe taking of accounts in 
a case in which the mortgagee is in possession of 
the mortgaged property and in receipt of the 
income thereof is that the gross receipts, 
whether they arise from the rents or from 
accidental payments are ascertained at the end of 
each year, and after deducting the necessary outlay 
on account of revenue, expenses of collection and 
preservation of the estate, the balance goes to 
reduce, sither in whole orin part, the interest, and 
if there isa surplus over, it goes to the reduction 
of the principal,the account being closed at the end of 
each year. [p. 60), col. 1.] 

If the mortgagee refuses or neglecta to deliver 
in the accounts the Court must take the best evi. 
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dence available and decide upon it. The general 
presumption will no doubt, be against the mort- 
gageo, bub this would not. justify the Oourt in 
accepting without examination any evidence which 
may be offered by the mortgagor. [p. 600, col. 1.] 

Sesond appeal from a aires of the 
Distriet Judge, Shahpur, at Sargodha, dated 
the 23rd April 1917, varying that of the 
Senior Subordinate Judge, Jhang, dated the 
8th Desember 1916. 

Sheikh Niaz Ali, for the Appellant. 

Messrs, B. P. Khosla and O, L. Gulati, for 
the Respondents. 


- JUDGMENT.—This wan a suit for the 
redemption of a lekha mukh? mortgage, 
The plaintiff is the son of Gahna, the mort- 
gagor, while the defendants are the heirs 
and legal representatives of the original 
mortyagee, The mortgage was dated the 
21st Ostober 1875. The mortgage-money 
ia stated to be Rs. 350. The terms of the 
mortgage, as set forth in the plaint and 
not denied by the defendants, were that 
the mortgagee was to eredit produee and 
debit the amount of revenue paid and other 
legitimate expenses, and that he was to 
get interest at the rate of Be. l per sent. 
per mensem; the land to be redeemed on 
the whole debt being thus wiped off by 
the usufruet. The plaintiff alleged that the 
mortgage-debt together with interest there- 
on had been paid off by means of the 
usufrnct and elaimed possession of the 
mortgaged property. 

The defendants, on the other hand, asserted 
. that there were still due to them Rs. 5,709.6 0 
aesording to the aesount on the mortgage, 
and that the plaintiff was not entitled to 
get possession without paying off the 
amount. In addition to the prinsipal mort- 
gage-money above stated’ the defendants 
elaimed. eertain other sums, whieh they 
said had been subsequently advansed on 
various ossasions, They relied npon certain 
balanses atrusk from time to time, and 
alleged to have been signed by Gahna, 
the original mortgagor. The Trial Oourt 


went into the assounts and in the oaleula: : 


tion of the mortgage-money ineluded also 
the additional sums whieh the defendants 
elaimed as part of the mortgage.money. 
As regards the amount reeovered by the 
mortgagee the Trial Court had an estimate 


of the produse of the land prepared by. 


the Naib Sadar Kanungo, The result of 
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the enquiry was, that on a rough ealeula- 
tion the average of the annual ineome was 
found to be Hs.30. The books of the 
defendants showed only Rs. 20 as ineome, 
but as the pries of lands had gone up 
the Court fixed the amount at Hs. 30 as 
reported by the Kanungo. Dedueting from 
it Rs. 10 on aeeount of land revenue the 
net balanes of the ineome eame to Ra. 20. 
This was eredited: to the mortgagor and, 
after allowing interest to the mortgagee 
and ineluding the further advanees, the 
total amount found to be due to the mort- 
gagees was fixed at Re. 4,600. From the 
asecunts stated in the judgment of ur 
Trial Court it would appear that Re, 1 
per sent. per mensem interest was allowed 
to the mortgagor on the insome of the 
property realised by the mortgagees from 
time to time. A desree for redemption 
was granted on payment of Rs, 4,600, 

Against this deeree the plaintiff appealed 
and urged that, aseording to the true 
assount, the debt had been wiped off, and 
that he was entitled to possession of the 
land without being ealled upon to pay 
anything. to the mortgagees. The lower 
Appellate Oourt arrived at the following 
findings :— 

(i) that the further advanses alleged to 
have been made by the mortgagees were 
not a eharge on the mortgaged property; 

(i) that the balances said to have been 
strusk from time to time were not proved 
to have been signed by Gahna, the mort- 
gagor; 

(i3) that in any ease the mere strike 
ing of balanees ineluding the farther advanees 
by itself did not prove that the amounts 
thus advaneed were to be a sharge onthe 
mortgaged property. 

As regards the amounts realized from 
the usufrust of the land the lower Appel. 
late Court agreed in the finding of the 
Court of first instanse. It did not allow 
any interest to the plaintiff on the amounts 
paid out of the  ineome, and that after 
allowing interest to the mortgagees the 
lower Appellate Court held that Rs, 20 
remained to be due to the mortgagor every 
year, At the date of the deeree passed 
by the lower Court the amount found to 
be due on the mortgage same to Re, 350 
prinsipal plus Rs, 22 into 39$ —He. 1,219, 
The time for redemption was extended te 
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the 23rd August 1917. The deeree of the 
Court of. first instanee was  aeeordingly 
modified and redemption was granted to 
the plaintiff on payment of Rs. 1,219. 

The plaintiff in still dissatisfied and baa 
some up in gesond appeal in this Court, 
Two sontentions have been raised by Mr. 
Niaz Alion his behalf, namely, that the 
mortgagor, aecording to the true principle 
of aseounting between a mortgagor and 
mortgagee, was entitled to interst on pay- 
ments made on his behalf. In -support of 
this eontention the learned Counsel relied 
ön Ganda Mal v. Thakar Harkishen (1) and 
partieularly upon a passage in the judgment to 
“be found at the bottom of page 13. That 
passage, who ever, is not in his favour, The 
learned Judges who desided the oase, quoted a 
passage from Maepherson on Mortgages at 
page 550, 7th Edition. In that passage 
the following statement is to be foand:— 

“Or thé amount sollested by the mort- 
gagee in possession may be sarried first 
to interest, and after paying that to the 
liquidation of the prineipal, the aseount 
being elosed st the end of eneh year, and 
then being allowed from year to year only 
redueed interest on the redueed prineipal,”’ 

This is what has astually been done in 
the present ease, but instead of the prinei- 
pal being reduced eash year there was a 
balanse as to interest in favour of the 
mortgügees. Praetieally, the same rule is 
to be found atated in Ghose on Mortgage; 
Volume ‘I; page 561, in’ the following 
words ;— 

"The ‘gross receipts, whether they arise 
from the rents or from aeeidental payments, 
so to speak,. are sasoertained at the end of 
eash year, and after dednueting the nesessary 
ontlay on aseount of revenue, expenses of 


eollestion and preservation of the estate, 


the balanse goes to reduoe, either in whole 
ór in part, the interest, and if there isa 
surplus over, it goes to the reduotion of 
the prinsipal, the aseount being elosed at 
the end of eash year." 

There is not the least possible doubt 
that this is the prinsiple of assounting 
which is applicable to a mortgage of thia 
ebaraeter, It is not slear hcw the Trial 
Court sonsidered itself justified in &llowing 
interest to the plaintiff on ‘the payments 


made. We sre clearly of opinion that the 
n (1) BP. R. 190072, L.-R. 1900; p. 1 
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Oourt of first instanse was wrong in doing ` 
this, and that the lower Appellate Oourt, 
has adopted: a true prineiple of àeeounting. 

We, thereforé, disallow this contention raised 

by Mr, Niaz Ali, 

The seeond aontention put forward by the 
learned Vakil was that, inasmush as it had 
been found that the mortgagees did not 
keep up full assounts of the ineome and 
disbursements after Sambat 1951 and that 
as their plea’ ae to the submersion of the 
land after that year had been found to 
be false, the highest ineome in any year 
ought to have been fixed as the basis for 
the saloulation of the vsufrneat realised by 
the mortgagees. He sontended that at least 
there were two deerees obtained by the 
mortgagees against the plaintiff himself 
under whish Rs. 40 had been deereed as 
the annual insome of the mortgaged land, 
and he asked us to bavean aesount pre- 
pared  saleulating the annual ineome at 
Rs. 40 throughout. He relied in support 
of this seaond sontention on Ranga v. Piaree 
(2) and on Ghose on Mortgages at page 
565. In the sase relied upon the fasts 
were totally differentfrom the present case. 
We have in this sase elear evidence as 
to the insome for 14 years. In our opinion 
the Courts below were fully justified in 
taking the average of the annual insome 
shown in the aseounts prepared by the 
Kanungo. The rule applieable in such eases 
is stated in (hose on Mortgage thus :— 

"if the mortgagee refuses or neglests to 
deliver in the asconnta the Court must 
take the best evidenee available and deeide 
upon it. The general presumption will, no 
doubt, be against the mortgagee, but this 
would not justify the Oourt in asaeeepting’ 
without examination any evidence whieh 
may be offered by the mortgagor.” 

We assordinly uphold the desision of the: 
lower Appellate Court and dismiss the appeal 
with sosts, Tha time for payment is extended 
up to the fth Desember 1921. The defend. 
ants would be entitled to interest of five 
more years whieh would bring in the total 
amount payable by the plaintiff to Rs. 1,219 
plus Re. li0--HRs. 1,829. The plaintiff will 
be entitled to get possession by redemption 
on payment of this sum together with sosts 
on or before the date fixed, 

Appeal ae 

(2) 99 P;R, 1809. . . ] 
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ALLAHABAD HIGH COURT. 
Fikir Oivit APPEAL FRoM Osp&g No. 18 
or 1921. . 
July 18, 1921. 
< Present:—Mr. Justióo Walsh and 
. . Mr. Justiee Wallach, . 
Lala SHIKRI PRASAD—ArPLICANT 
versus 
Hafiz AZIZ ALI AND-0OTBERS— 
OrrosiTE PARTIES. 
Provincial Insolvency Act (F of 1920), ss. 15 
(2)—1nsolvency Court, power of—Transfer of Projet 
‘Act (IV of 1882), s, 68— Fraudulent transfer by in- 


solvent before insolvency— Inquiry— Procedwre—Deci- 
sion—Appeal, 


ån Insolvency Court has to administer the law 
under its own procedure and to décide questions 
arising in insolvency which are covered by -special 
provisions of the Insolvency Aot where for example 
a trustee is given a higher title than the original 
debtor. But the Insolvency Court also has to 
apply, and to decide all questions of general law 
including: such questions as are raised by section 53 
of tke Transfer of Property Act. [p. 601, col 2.] 

In a case where itis alleged that the insolvent 
has sold his property before the insolvency merely 
with intent to defrand and delay his creditors 
there ought to be a full inquiry between the 
Receivér and the creditor on one hand, and the 
debtor and his family on the other as to the bona 
fides of this transaction and in the main the 
provisions of the Civil Procedure Code are appli. 
cable to such inquiry, and there ought to be sworn 
testimony and the same care used with regard 
ta documents and the admission or rejection of 
documentary evidence, as in a suit. [ p. 621, col. 2.] 

A decision on a question whether an insolvent 
three years before the insolvency sold his property 
merély with intent to defraud and delay his 
creditors is a decision on a question of title within 
the meaning of section 4 of the Provincial In. 
solvency Act, 1920, and is appealable under section 
75 (2) of the "Act. fp. 602, col. 1.] 


First appeal from an order of the District 
Judge, Ssabaranpur, dated the 14th May 
1920. 

Mr. Nehal Chand, for the Appellant. 

Mr. M. L, Agarwala, for the Respondents. 

JUDGMENT .—This order sannot &tand. 
The learned Judge has totally missonoeivàd 
the position. The original applieation was 
by the insolvent somplaining under the old 
Aet whish is now repealed against an aet of 
the Rassiver. The act of the Recsiver was 
an act attaching some vary valuable property 
whieh the Ressiver ina ‘vary slear, slosely 
reasoned, and trong report has some to the 
sonalusion tai been sold by the insolvent 
soma three years before the insolveney 

^merely with intent to defraud and delay his 
ereditors, or,.as the Hoeeiver says, to hoodwink 
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his sreditors and save the property. The 
Distriet Judge has held rightly that it does 
not some within any of the express provisions 
of the Insolvensy law and he has gone on fo 
hold erroneonsly that a transastion sannot 
be attasked under the provisions of the 
Transfer of Property Aet or under the 
general provisions of the law in the 
Insolveney Court. Here he is wrong. The 
Insolveney Court has to administer the law 
under its own proeedure and to decide 
questions arising in insolveney whieh are 
sovered by spesial provisions of the Insolvency 
Aet, where, for example, a trustee is given a 
bisher title than the original debtor. But tha 
Insolveney Court also has to apply, and to 
deside, all questious of general law ineluding 
sueb questions as are raised by section 53 of 
the Transfer of Property Aet. That is one 
reason why the administration of insolveney 
is co cnercus and imposes a very heavy burden 
on the District Courts If the Receiver is right 
in fact, slesrly this transastion was void 
under sedation 53 of the Transfer of Property 
Ast, ard the property attaehed by the Reseiver 
ought to be distributed as part of the estate 
among the ereditors. But the Reeeiver is 
not a judicial officer, and it 1s not sufficient 
for the Judge merely to refuse to disagree 
with him. Weare of opinion in this sase 
that, owing to his having eonsidered the 
question of law to be a final bar, he has not 
applied his mind af all to the question of faot, 
He has only said that the Reseiver’s reasoning 
is sound enough. There ought to bea full 
inquiry between the Ressiver and the ereditor 
on one hand, and the debtor and his family 
on the other as to the bona fides of this 
transastion. Whether you call it summary 
or not, it ought to follow the ordinary eourse 
In the main, the provisions of the 
Civil Prosedure Code are applieable to sush 
inquiry, and there ought to be sworn testimony 
and the same sare used with regard to dosumente, 
aud the admission or rejestion of dosumentary 
evidense, as iu a suit. We remit the case to 
the Distriet Judge to hear and deeide the 
applisation as thoagh it were a question of 
title involving matters of law and faet under 
seation 4 of the. now Ast whish was not in 
He must allow 
the respective parties to.addues any material 
evidense they may be adyised. 

Mr, M. L. Agarwala on bhehált of the. 
respondent has very foreibly urgéd upon: us 
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the contention that we ought to dismiss this 
appeal on the ground that no appsal lay, 
Probably no appeal did lie under the old 
Ast ‘under whish this proeeeding was som. 
meneed and desided. At gny rate, no appeal 
lay without the permission of the Court and 
no permission has been given. The new Aet 
of 1920 besame law on the 25th February 
1920. This desision was passed on the 5th 
May 1920. The appellant had to eonsider 
at the date when the desision was passed what 
his right of appeal was, if any. The old Aat 
of 1907 had been repealed and the only Aat 
in foree was the Ast of 1920. Sestion 75, 
sub-section (2) of the Ast of 1920 gives a 
right ofappeal to any ereditor against a desision 
of the Distrist Court of the nature spesified 
in Sehedule I of that Ast. Amongst the 
desisions spesified in Sshedule I of that Ast 
is the deeision under seetion 4 of a question of 
title. We are olearly of opinion that the 
decision whieh is appealed against was a 
decision on a question of title within the 
meaning of sestion 4, although seetion 4 did not 
exist when the ease arose, and being sush 
a decision it was one against whieh the 
ereditor had aright of appeal by the only 
Ast in foros at the time when the appeal was 
filed. We, therefore, remit the sase as above 
mentioned, and on the whole justise will 
be done by allowing «osts to abide the 
result, 
Oase remitted, 


CALCUTTA HIGH COURT, 
: ÅPPBAL FROM APPELLATE Dxoskx No. 2512 
or 1919. 
February 21, 1921. 

Present :—Mr, Justise Cuming. 
SEBA DAS JANA-—PLAINTIEF— 
APPELLANT 
tersus 
Srimatt NIRODA BALA DASI—~Deranpant 
— RESPONDENT, 

Bengal Tenancy Act (VIII of 1886), s. 106, scope of 
—Decree in land registration — procegding, whether 
PTGS POSES, 8 ` 
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In deciding disputes between rival proprietors 
under section 106 of the Bengal Tenancy Act, the 
Revenüe Officer is confined to the question of posses- 
sion only. [p. 608, col 2] 

Ram Chandra v. Nanda Nandanananda Deb, 20 
Ind. Cas. 298; 190. L. J. 197; 180. W. N. 988, 
followed. f 

A decree ina land registration proceeding does 
not prove the decreo-holder's possession, It proves 
that the Colleotor held that he had a right to 
possession. [p. 603, cols, 1 & 2.] 


Appeal against the decree of the Spesial 
Judge, Midnapore, dated the 21st August 
1919, affirming that of the Revenue Offiser, 
Midnapur, dated the 29th April 1918, 


FAOTS appear from the judgment. 

Babu Satcowrtpati Roy, for the Appellant. 
— The plaintiff is the appellant. The appeal 
arises out of a suit under sestion 106 of the 
Bengal Tenansy Ast fora deslaration that 
the entries in the Resord of Rights were 
wrong and insorrest. Plaintiff’s ease is that 
he is the owner of 85 gundas of a mehal by 
right of purshage atan exesution sale, that 
he had got his name registered in the Collee- 
torate and was in possession by eollestion of 
rents, His name was not reeorded in the 
Resord of Rights, The defendant’s name was 
resorded with regard to 5 annas 12 gundas. 
Therefore, the defendant has been made a 
party to the suit, The defenee was that the 
plaintiff was the benamidar of the defendant's 
husband for the 83 gundas. The defendant 
filed a written statement but not having 
appeared, the suit was desided ex parie. The 
Revenue Offiaer beld that the plaintiff's title 
was proved but did not believe the evidenss 
and dismissed the suit. The appeal was also 
heard ex parte, the Appellate Court upholding 
the judgment of the Revenue Offiser. I 
submit the Land Registration sertifieate is 
a good evidense of possession. The onus 
is entirely on defendant to prove the 
benami whish was in issue. The Spesial 
Judge was wrong in omitting to  sonsider 
the effest of the admission of the defendants 
husband in an affidavit admitting possession 
of 5 annas only. Thirdly, the Judge does not 
disbelieve my title. In sush ease he ought 
to have deereed my suit, 

Babau Baranashibast Mukerit, (for Babu 
Karunamoy Bose}, for the Respondent. 
The plaintiff in a seetion 106 ease eannot 
get a  deslaration of his title on mere 
proof of title. He must prove his possession. 
Refers. to Mohunt Padmalav .y, Lulmsi Bang- 


~ Vol. LXIII] 
SEBA DAS JANA U, NIRODA BiLA DABI, 


(1), Ram Ohandra v. Nanda Nandanananda 
Deb (2), Pran Krishna Saha v. Trailakhya Nath 
Ohowdhury (3). As regards the effest of the 
land registration sertifieate ses Omrunissa 
Bibee v. Dilawar Ally (4). 

Babu Satcowrtpatt Roy replied in brief. 


JUDGMENT.—tThis appeal arises out of 
an applieation under sestion 106 of the Bengal 
Tenaney Act. 

The plaintiff's case was that he purchased 
in a sertain execution proseeding an 8$ 
gandas share in Estate Hatikhoja, Tauzi 
No. 1634 out of 5 annas 19$ gandas recorded in 
the name of tho defendant. He got his name 
duly registered in the Colleotor's registers 
and is in possession through tenants. As 
his name has not been resorded in the 
Resord of Rights as owner of 8% gandas 
share he now asks that the resord should 
be amended, The defendant filed & written 
statement alleging that the plaintiff had 
purshased the share benam? on her behulf 
but took no further part in the proesedings, 

The learned Settlement Offiser held that 
the plaintiff had{not proved that he had been 
in possession and dismiased his applisation. 

He sppealed to the Spesial Judge. The 
Spesial Judge held that he had proved that he 
had asquired 82gandas ghare out of the 5 annas 
193 gandas share and. had got his name regis- 
tered as owner and that also that defendant 
had previously admitted that he owned no 
more than a 5 annas share. He, however, 
held that the plaintiff had no possession and, 
therefore, he dismissed the plaintiff's appeal, 
Plaintiff has appealed and he eontends, first of 
all, that the Appellate Court in desiding the 
question of possession has omitted to eonsider 
the effest of the entry in the Colleetor's Re- 
gisration register. Nodoubt, the Judge has 
not spesifisally referred to this pieee of evi- 
denes in sonsidering the question of posses. 
sion but he has referred to it in sonsidering 
the question of title and he elearly had it 
before him in soming to his finding on the 
whole ease, 

Moreover, the desree in the Land Registra: 
tion prooeedings dees not prove the plaintiff's 
possession. It proves that the Collestor held 


(1) 12 C. W. N. 8. 

(2) 20 Ind. Cas. 298; 19 O. L. J. 197; 18 O. W. 
N. 9038. 

(8) 27 Ind. Cas, 888; 19 C. W. N. 911. 


(4) 10 0, 850 at p. 358; 6 Ind. Deo. (N. $.) 234, 
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he had a right to possession but it does 
not appear that in this ease any delivery 
of possession followed. I may point ont that 
the point is not taken in the grounds of 
appeal in this Court. 


Then, the learned Vakil has argued that 
the Sepesial Judge has not sonsidered the 
effost of the admission of the defendant's 
husband in a sertain affidavit that she was in 
the possession of 5annas. But this admission 
of the defendant’s hushand that she was only 
in possession of 5 annas does not prove that 
the plaintiff was in possession of the 82 gandas 
elaimed. Itis only a piece of evidense and 
not sonslusive as to the plaintiff's possession. 
The plaintiff has still to prove affirmatively 
that he was in possession. It sannot, 
therefore, be said that the lower Courts were 
not justified in soming to the finding that 
the plaintiff had failed to prove his posses. 
sion, 

The appellant has then eontended that as 
his title has been admitted he is entitled to & 
deelaration that the entry in the Reeord of 
Rights regarding his title ig ineorreet and 
that he nesd not prove possession, I need only 
refer to the saseof Ram Ohandra v. Nanda 
Nandanananda Deb (2) as an authority for 
holding that in desiding disputes between 
rival proprietors under sestion 106, Bengal 
Tenaney Act, the Revenue Offieer is sonfined 
to the question of possession only. 

Referense may also be made to the ease of 
Mohunt Padmalav v. Lukmt Rant (1) and the 
ease of Pran Krishna Saha v, Tratlakhya Nath 
Ohowdhury (3) as further authorities in sup- 
port of the view whieh I have taken. The 
result is that the appeal fails and is dis. 
missed with somts, 


Appeal dismissed. 


604 , 
BORA SHIB LAL 9. MUNNI LAL. 


ALLAHABAD HIGH COURT. 
SzooND Orvie ArpeaL No, 9120r 1918, 
July 11, 1921, 

. Present :—~Juatiea Sir P. C. Banerji, KT, 
and Mr. Justice Gokul Prasad 
BORA SHIB LAL —PraiNTIFF— 
APPELLANT 
versus 
MUNNI LAL AND otuers—Deranpants 
— RESPONDENTS, 

Transfer of Property Act (IV of 1882), ss. 74, 95 
—Mortgages—Prior mortgage, discharge of, by puisne 
mortgagee—-Puiene mortgagee, right of, to be re-imbursed, 
when aeerues— Limitation -Üoniraet Act (1X of 1872), 
s. 69. 

A second mortgagee who discharges a prior 
mortgage acquires a charge on the property which 
he relieves.of liability for that mortgage and he 
acquires that charge on the date on which he pays 
off the amount of the prior mortgage and his 
right also to be re-imbursed accrues to him on 
the date on which he pays off the amount of the 
decree and relieves the mortgagors of the obliga» 
tion which under the’ decree exists on them. [p 606, 
col. 1.] 

Nathuram v. Sheol, 42 Ind. Cas. 798, 183 N. L, 
R..217 (P. C. J} not followed. 

Gopi Narain v. Bansidhar, 27 A. 325; 9 O. W.N. 
577; OA. 'L.J. 886; 2.0. L. J. 173; 7 Bom. L. R. 
427; 15 M. L. J. 191; 321, A. 123; 8 Sar. P. C. J. 
799, referred to. 

Sesond appeal from a decree of the Distriet 
Judge, Mainpuri, dated the 27th April 19 8. 


. Messre. M. L. Agarwala and A. Sanyal, for 


the Appellant. 

Messrs, B. R. Dave and G, Agarwala, for the 
Respondents. 

JUDGMENT.—The fasts of this ease are 
these:—In 4t86 certain persons mortgaged 
their property -to one Shadi Lal. 
they mortgaged the same property to the 
présent plaintiff, Shib Lal. Shadi Lal brought 
a ruit upon his mortgage and obtained a deoree 
for sale c gainst the mortgagors and the seoond 
mortgagee, the present plaintif, on the 17th of 
January 1912. The deəəree was not dis- 
eharged by the mortgagors and, therefore, on 
the 24th of January 1914, that is, before 
the deeree had- beeomg time-barred, the 
present plaintiff paid on sesount of the 
aforesaid -desree and in diseharge of it, a 
aum of Rs. 2.297. After the dissharge of 
the deeree by the above mentioned payment 
the mortgagors sold a part of their pro- 
perty to one Mohan Lal The defendant 
Panna Lal brought a suit for pre-emption in 
respest cf this sale and obtained a deeree, 
He deposited in Oourt an amount whieh 
discharged the second mortgage held by 


INDIAN OASES. 


In 1906. 


1921” 


the plaintiff. This amount had not “been; 
paid by the transferees of the property and 
consequently the pre-emptor had to pay it 
and the second mortgage was thus satisfied. 
After this the present suit was .brought by 
the plaintiff to resover Bs. 2, 297 prinsipal 
and Rs. 811-8 intereat from the mortgagors 
and from the property against which the 
mortgage deeree had been passed and a, 
part of which is admittedly in the posses-. 
sion of Pana Lal, defendant, Various de- 
fences were raised in the. Coarts ‘below, but, 
both those Courts have dismissed the suit. 
on the ground of limitation. The learned 
Subordinate Judge who tried the suit was 
of opinion that the plaintiff stepped into 
the shoes of the first mortgagee, Shadi Lal, 
and that as Shadi Lal’s mortgage sould 
be enforeed only after 1888 tha plaintiff 
sould not resover his money after the lapse 
of twelve yeara from that year. This view 
also found favour with the lower Appellate 
Court. The learned Judge of that Court 
says in his judgment that the right of the 
plaintiff to resover the money arose at the 
time when the first mortgagee's right to 
reaoveritaeerued. We do not agree with this 
view. In our opinion the right of the 
plaintiff to resover the amount claimed by. 
him aeerued to him only on the date on 
which he made the payment. He was a 
gesond mortgagee of the property comprised 
in the first mortgage and was, therefore, 
interested in paying off the amount of that, 
mortgage and the ‘decree obtained on the 
basis of it, There was a liability for the 
amount of the deeree on the mortgagora 
personally and atso on the property mort- 
gaged, Of this liability the plaintiff relieved 
the mortgagors and their property by pay- 
ment on the 24th of January 1914 when 
the deeree was atill enforeible. By puah 
payment and by relieving the defendants’ 
mortgagors and their property of the liability 
whioh existed on them, he, by virtue of the 
provisions of section 69 of the Contrast Ast, 
asquired a right to be re-imbursed the 
money whieh he had paid for the baneft 
of the mortgagors and for the protestion 
of their property. As he was the seoond 
mortgagee he was interested in seeing that 
the property was not soldin exesution of 


-the desres on the first mortgage as other- 
wise he would not have been entitled to. 


enforee his own mortgage on the pr222tiy 
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As there was a sharge on’ the mortgagors’ 
property in favour of the first mortgagee 
and the sesond mortgagee, the present 
plaintiff, discharged that sharge, he asquired 
. a oharge on the property. On the prineiple 
of seetion 95 of the Transfer of Property 
Aot whish has been held not to be ex: 
haustive, & 40-mortgagor who diseharges s 
mortgage is entitled to a aharge on the 
property of the other mortgagor. On the 
same principle a second mortgagee who 
dissharges a prior mortgage acquires A 
eharge on the property whieh he relieves 
of liability for that mortgage, This is also 
manifest from the provisions of seation 74. 
This sharge he sequires not when the prior 
mortgage was made nor when that prior 
mortgage sould be enforced but on the 
date ou whieh he pays off the amount of 
the prior mortgage, The right also to be 
re.imbursed aserues to him on the date on 
whieh be pays off the amount of the deoeree 
and relieves the mortgagors of the obliga- 
tion whieh under the deeree exista on 
.them. It ‘is slear, as already remarked, 
that this right sould not have aeerued when 
the original mortgage besame payable. The 
second mortgagee who diseharges the prior 
mortgage and the decree obtained on that 
mortgage is not an assignee of the deorea and 
he is not entitled to exeeute thedearee. “This 
was held by their Lordships of the Privy 
Oouneil in the case of Gopt Narain v. Ban- 
sidhar (1). In view of this ruling of their 
Lordships of the Privy Couneil the Court 
of first instance was right when, on the 
lst of August 1914 it refused the appliea- 
tion of the present plaintiff for the making 
of a nal desree in his favour in respest 
_of the decree obtained by the first mortgagee. 
The lower Court has relied upon the desi- 
sion of the Judieial Commissioner of the 
Central Provinees in the ease of Nathuram 
v. Sheolal (2). That ruling no doubt to 
a great extent supports the view of the 
learned Judge, but with great deferense we 
are unable to follow it. Itis impossible fo 
. hold that the right of the plaintiff aasrued 
' before he made any payment at all In that 
ruling the learned Judge seems to have assumed 
that the plaintiff was the assignee of the 


(1) 24 A. 825; 9 0. W. N, oT; 2 A, L. J. 896; 
. 9'O. L.J, 178; 7 Bom. L. R. 427; 16 M. LJ. 191; 
32 I. A. 123; 8 Sar. P. O. J. 799 (P. 0). 

(2) 42 Ind. Cas. 796; 18 N. L. R. 217. 
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deeree. Under sestion 74 of the Transfer of 
Property Aet he, no doubt, asquired the rights 
and powers of the mortgages whom he 
redeemed, but the fast of thia redeeming the, 
prior mortgage does not make him an 
assignee of the mortgage. His rights may 
be akin to those of an assignee but he is not 
the aetual assignee. If he had been the 
assignee of the mortgage and no suit had 
been brought on-the basis of the mortgage 
by the prior mortgagee he, would have been 
bound to bring his suit to enforae that prior 
mortgage within the period of limitation 
whish was available to the prior mortgagee, 
But a suit like the present is not a suit to 
enforse the prior mortgage nor is it an 
applieation for the exeaution of the deeree 


obtained on the ‘basis of the prior mortgage, 


This is soneeded by the learned Vakil for 
urges that the 
plaintiff is seeking to extend the period 
of limitation. We fail tosee how the present 
plaintiff san be said, to be seeking to 
extend the period of limitation which is 
not the period of limitation available 
to the first mortgagee. He is entitled to 
bring his suit within the period of limitation 
whish would govern the alaim to resover 
money paid by him for the defendants or to 
enforee a sharge whieh he has aequired on 
the property of the defendants. So far aB 
the suit is a snit of this nature the slaim is 
admittedly within time, If the suit were 
treated as a snit personally against the 
mortgagors the limitation would be three 
years from the date of payment. (See 
Artiele 61, Sehedule I, of the Limitation Act), 
If it is a suit to enforee a charge, as it 
obviously im, or for a deelaration that he has 
a eharge on the property, it is still within 
time. In this view, no question of ask. 
nowledgment arises. There are several 


.Other questions involved in the case whish 


the Court of firat instanoe did not try in 


 eonsequenee of ita deoision on the question of 


limitation. We aesordingly allow the appeal, 
set aside the deereas of the Courts below and 


remand the case to the Oourt of first 


instanse with instruetions to restore’ it to its 
original number in the register and to try 


. and dispose of the other questions whioh 


arise in the ease. Costs here and hitherto 


“will be eosts in theearse and. will in this 


Court inelude fees on the higher seale. 
Appeal allowed, 
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TARA SINGH £, GANDA SINGH. 
LAHORE HIGH COURT, 
First Ü1vin APrERAL No, 2917 0r 1917. 
February 22, 1921. 
Present :—-Mr, Justiee Chevis and Mr, 
Justice Soott. Smith. 
TARA SINGH AND OTHERS—PLAINTIFFS— 
APPELLANTS 
versus 
GANDA SINGH AND orgzRS—DEFENDANTS — 


— RESPONDENTS, 
- Punjab Court of Wards Act (II of 1908), ss. 8, 19— 
Court of Wards assuming superintendence of property 
of person other than ward, effect of. 


If the Court of Wards, purporting to aob under 
-gection 8 of the Punjab Court of Wards Act, wrongly 
assiimes superintendence of the property of 
persons other than the ward in which the ward 
has no share, its actionis ultra vires and it cannot 
‘be said that it has assumed superintendence under 
the powers conferred upon it by the Act, thongh 
it may have purported to act in accordance there- 
with, In such a case objection can be taken to 
the action of the Court of Wards not only by the 
person owning the property but by any person 
affected thereby. [p. 607, col. 1.] 


First appeal from the order of the Senior 
Subordinate Judge, Montgomery, dated the 
20th August 1917, 

Bakhshi Tek Chand, for the Appellants. 

Mr, Jat Lal, for the Respondents, 

JUDGMENT.—This is an appeal by 
the plaintiffs from an order of the Sub- 
- ordinate Judge, Montgomery, rejesting 4 
plaint in a suit for pre-emption on the 
ground that the land in suit is under 
the superintendenee of the Court of Wards 
and that no notiee of suit was delivered 
- to, or left at, the office of the Deputy 
Commissioner in assordanee with  seotion 
19 of the Punjab Court of Wards Aet, If 
of 1913. The fasts of the case, which are 
not given in the order of tbe lower 
. Court, are briefly as follows:—The land 
. in suit was on the 26th January 1916 

sold by Ganda Singh by a registered-deed 
of sale, whieh is printed at page 3 of the 
‘paper book. In it the vendees are shown 
as: Gardit Singb, Hukam Singh and Hardit 
Singh. The suit was originally filed against 
. the vendor and the three vendees mentioned 
ín the deed of sale, but Hukam Singh, de. 
fendant, in his pleas printed at page 32 of the 
paper. book, pleaded that Naunihal Singh, real 
. brother of Gurdit Singh, defendant, was also 
a partner in the sale and a co-sharer in 
the land sold and was a nesessary party 
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to the sni, On the 12th Marah 1917 
Counselappeared on behalf of the Court 
of Wards and applied that Naunihal Siogh, 
who was a ward of the Court, should 
be made a party to the suit, and it was 
alleged that Gurdit Singh and  Naunihal 
Singh were members of a joint Hindu 
family and that the latter had a sharein 
the land sold. On the 14th Marsh the 
Court resorded an order stating that, in 
its opinion, Naunihal Singh was a nesessary 
party and directed notise to issue to him 
through the Colleator as Manager, Court 
of Wards. On the i2th, April the plaint- 
iff applied for review of the Court's order 
of the láth Marsh under whish Naunihal 
Singh was made a party to the case. Oa 
this arguments were heard and the Court 
held that Naunihal Singh was not a so- 
sharer in the land sold and was not a neses- 
sary party to the suit, It aeeordingly order. 
ed that his name should ba strusk off the list 
of defendants. Subsequent to this, both 
Hukam Singh and Gardit Singh urged that 
the property in dispute was under the super- 
intendenee of the Court of Wards and a 
preliminary issue was framed as follows :— 
"Is the land in dispute under the superin- 
tendenae of the Court of Wards, and, if so, 
how would that aífest this ease ?". 
Evidenee was then taken and the Court 
held that that of Jamiat Singh (D. W. No, 1.) 


‘Manager, Oourt of Wards, Kila Tara Singh, 


and of Shiv Narain (D. W. No. 3), Court of 
Wards clerk, showed that the Oourt of 
Wards had assumed the superintendense of 
the land in’ dispute, As no notie had been 
given to the Collestor in assordanse with 
sestion 19, the Court rejected the plaint. 

By Punjab Government Notification No. 
149 of the 14th August 1916 the Oocrt of 
Wards assumed the superintendence of the 
person and property of Sardar Naunihal 
Singh, minor, and by Notification No. 1350 
of the same date it assumed the superinten- 
dence of the share of Sardar Gurdit Singh 
whisa he held in lands jointly owned by 
himself and Sardar Naunihal Singh. Again, 
by Notification No. 601-408, dated the lst 
December 1916, the Court of Wards as- 
sumed the superintendence of the shares of 
Sardar Hukam Singh and Hardit Singh in 
the joins property owned by them and 
Sardar Naunihal Singh. Haviag regard to 
the evidence there can be noddoubs that the 
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Colleetor has assumed the superintendence 
of the land in suit, considering it to be 
property jointly owned by Naunihal Singh 
and the vendees named in the deed of sale. 
It is contended, however, by Counsel for 
the appellante that it was necessary for the 
defendants to show that the land was the 
joint property of Naunihal Singh and the 
vendees named in the deed of sale. Mr. 
‘Jai Lal on behalf of the Oourt of Wards, 
whish we added asa party to the appeal, 
contends that the notifications in question 
entitle the Oourt of Wards to take posses- 
sion ofany land whioh it considers to be 
eovered by the  notifieations subjest to ob- 
jection only by the person owning the land 
and no one else, We are unable to assede to 
this proposition, If the Colleetor acts ultra 
vires we have no doubt that any person affected 
thereby oan objest. If the Courtof Wards 
purporting to aot under sestion 8 of Punjab 
Aet, Ilof 1903, wrongly assumes superin- 
tendenee of the property of other persons 
in whieh the minor has no share its action 
is ultra vires and it eannot be said that it 
has assumed superintendenee under the power 
eonferred upon it by the Aet, though it may 
have purported to ast in aesordanee thers- 
with. Now the Oourt below by its order 
of the 12th April 1917 held that Naunihbal 
Singh was nota so-sharer in the land in 
suit and was, therefore, not a necessary party, 
No objestion to this order was subsequently 
taken in the lower Court by or on behalf 
of Naunihal Singh. Subsequent objestions 
were taken by Hukam Singh and Gurdit 
Singh only. Mr, Jai Lal sontends that there 
was no issue as tío whether the land was 


joint of Naunihal Singh and the vendees or 


not and that there ought to be an inquiry 
on this point. The reeord, however, shows 
that the question whether Naunihal Singh 
was a eo-sharer in the land and a neces- 
sary party to the suit was argued by Coun- 
sel before the lower Court apparently on 
the materials then before it and that no 
applieation was made for time to be granted 
to produee evidense, We, therefore, do not 
think if rightto direst any further inquiry 
into this point now. We hold that the land 
in dispute was not under the superintendense 
of the Uourt of Wards within the meaning 
of section 19 of the Court of Wards Aot 
and that, therefore, it was not neasssary to 
give any notise to the Deputy Oommissioner 


before filing the guit, 

We accept the appeal and, setting aside 
the order of the lower Court rejesting the 
plaint, remand the ease thereto for desision 
in assordanee with law. As the Oourt of 
Wards has taken possession of the property 
we direst that its name remain on the 
resord asa defendant, Stamp on this ap- 
peal will be refunded; other seosts will be 
costs in the sauso., 


Appeal accepied ; Case remanded, 


ALLAHABAD HIGH COURT. 
Figsr APPEAL F&OM ORDER No, 79 
or 1920, 
February 10, 1921, 
Present :— Mr, Juatieo Walsh and 
Mr. Justise Hyves. 
THe PEOPLE'S INDUSTRIAL BAN'&, 
LIMITED— PETITIONER 
versus 
GOVIND DAS DUBE—Opposire.P) gay 
| Companies Act ( VI | of 1682), s, 169, ini lerpretan 
wee pe iia aaa for appeal-—1 Jotension 


In connection with the liquidation of s 
an order was passed by thé. Court on 6th Webs 
1914, The Official Liquidator applied for- leave to 
appeal the same day, and got it, and on 18th 
February gave a notice under section I 89 of the 
Companies Act to the opposite-party tha b the order 
would be appealed against, The appeal was actual. 
ly filed on 20th May. The opposite-par ty objected 
that, according to the provisions of set:tion 169 of 
the Companies Act, the appeal was time- barred: 

Held, that a literal construction of section 169 
of the Companies Act, as meaning that the appedl 
as well as a notice of its being filed, must ‘be 
made within three weeks, makes it un workable in 
practice, and that, in any event, the Official 
Liquidator having done all he could in reason to 
comply bis | the Pn tho law was entitled 
oan extension of time under that geg ti 
cola, 1 & 2.) PaL 


First appeal from an order of the Dis, 
triet Judge, Allahabad. 

Mr. A. Sanyal, for the Appellant, 

Messrs, Stial Prasad Ghosh and Jang 
Bahadur Lal, for the Respondent, 
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JUDGMENT.—This is an appeal by the 
Offisial Liquidator against an order passed 
by the Distriet Judge of Allahabad allow- 
ing Pandit Govind Das Dube's objestion 
to be insluded in the list of eontributories, 
A preliminary objection has been taken 
whish we. must noties. The judgment of 
the learned Distriet Judge was dated the 
6th of February 1920. The formal order 
was dated the 3rd of Mareh 1920, The 
memorandum of appeal was filed in this 
Oourt on the 20th o£ May.1920. Assuming 
that time began to run from the 6th of 
February 1920, this appeal was 13 days 
beyond time under the Indian Limitation 
Ast, unless the 14 days required to obtain 
eopies of judgment _and formal order are 
exeluded. lt is urged that under sestion 
169 of the Indian Companies Aat of 18:2 
the ordinary limit of 90 days is nesessarily 
superseded by the requirements of that 
sestion and that aesording to it the appeal 
must be filed within three weeks and notiee 
of the same must be given in the manner 
provided by the Code of Civil Prosedure 
within three weeks. If this sestion ia 
gonstrued literally, she logisal sonelusion 
seems to be that arrived atin the ease of 
. Daulat Ram v. Woollen Mills Oo, (1) as 
stated by Mr. Justise Chatterji. If that 
is the proper and  nesesmsary eonstrustion, 
it seems to us that the sestion is unwork- 
able in praetioo,  besause it. can very 
seldom happen that an appeal ean be filed 
in this Court and notice of it served through 
the Oourt within three weeka of the date 
‘of the judgment under appeal The judg- 
ment of Mr. Justiee Johnatone in that same 
same hows that he himself felt, this 
difficulty besause he draws the distinetion 
between the giving notíoe of the appeal 
and giving notiee of the hearing of the 
‘appeal. There is no provision in the Oode 
of Civil Prosedure that we are aware of 
by whieh notico of an appeal having been 
filed as distinguished from notiee of the 
hearing of an appeal as laid down in Form 


' No-Vl of Appendix G is provided for. 


‘There are & number of aasés whioh have 
been ‘quoted whieh show. that to sonstrue 


the sestion in this sense would render an’ 


appeal prastiealy impossible. We may 
note that the Legislature itself has evi- 


: (1) 95 P. R.-1908; 165' P. W. B. 1908. 


dently realised this, besause in the new 
Act of 1913 the provisions of aeation 169 
of the old Ast have been completely repealed 
so far as this rule of three weeks is 
eonserned. It may be noted that in the 
Punjab case juat referred to, the time was 
extended. We find that what happened was 
this. On the very day that the learned Judge 
pronouneed his order the Offieial Liquidator 
asked for leave fo appeal and that was 
granted. That was on the 6th of February 1920. 
On the 16th of February 1920 the Official 
Liquidator sent to the respondent a type- 
written noties formally headed “noties under 
seetion 169 of the Indian Companies Ast., VI 
of 1882," informing him that an appeal would 
be filed against the order ofthe District Judge 
dated the 6th of February 1990 passed 
against the People's Industrial Bank Limited, 
in liquidation, in upholding his objestion for 
being put in the list of eon&ributories of the 
said Bank." That notise was sent to the 
respondent by registered post on the same 
date. The reseipt of that notise is before 
us. It was signed by Govind Das Dube on 
the 18th of February 1920. He, therefore, in 
fast had noties and it seems to us that the 
Official Liquidator did all he sonld do in 
reason to somply with the provisions of the 
law. Anyhow we think that he has made outa 
good ease for the exersise of our diseretion, 
under the sestion itself, to extend the time 
and we-do so aseordingly. The respondent 
had notiee of this appeal for over a year. and 
has some to Court fully prepared to contest 
it. Onthe merits, we are sonsluded by the 
desision given in (People's Industrial Bank, 
Lid v.Jalpa Prasad (2)] First Appeal No. 72 
of 1920 desided by us on the 9tk of February 
1921. The result is that we allow the appeal 
and dismiss the objestionof Pandit Govind Das 
Dabe., "We direst him to be plaeed on the 
list of scntributories in respesb of his ahare, 
The Offisial Liquidator will have his eosts in 
thia Court in the amount certified. 


Appeal allowed 
"v e Ind, Oas, 450; 19 A. L, J. 861; 8 U. P. L, R. 
57. 
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PATNA HIGH COURT. 
URIMINAL Rererence No, 2 or 1921, 
February 9, 1921. 

Present: —Mr. Jaatiss Jwala Prasad. 
DAULAT SHAW AND ANOTHER —PETITIONERS 
Versus 


HM PEHROR—Opposite PARTY. 
Penal Code (Act XLV of 1860), s. 378— Theft, defini. 
tion of—Forcible removal of property to compel pay- 
ment of amount due, whether theft. 


It is essential for theft as defined in section 378 
of the Penal Code, that property should be removed 
with the intention to take it dishonestly; in other 
words, there must be an intent to cause wrongful 
gain io one person or wrongful loss to another 
person. 

The forcible removal of property with the inten- 
tion of compelling the owner ‘to make a payment 
which he is legally bound to make does not amount 
hi theft, inasmuch as there is no aj. inten- 
ion. 


Reference made by the Sessions Judge, 
Purnea, 

JUDGMENTI.—-This is a Raferenes by the 
Sessions Judge of Parnes recommending that 
the sonvistion of, and the sentences passed on, 
the petitioners under seetion 379, Indian Penal 
Code,;be set aside. 


Ths petitioners are the agents of the 
Ferry Ghat at Barsi on bebalf of the lessee 
of the Ghat and their duty is to eolleet 
tolls froin persons srossing at the Ghat. The 
ease of the prosesution was that the som- 
plainant with 5 others srossed the ferry and 
paid 4 annas as toll instead of annas 6 at the 
rate of one anna per head. The aesused 
demanded annas two more, whish the com. 
plainant refused. Thereupon the aseused 
removed a thalt from the bundle of the 
somplainant saying ' "pay the ‘toll and take 
bask the tkali.” -The Magistrate held that 
the petitioners took out the thal foreibly 
im order to sompel the somplainant to pay 
two annas more due to them as toll. The 
learned Sessions Judge says that the Magis- 
trate is wrong in this finding inasmuch aa 
the evidense of prosesution witnesses Nos. 3 
and 4 showed that the thali in question was 
made over to the pstitieners by the eom- 
plainant of his own aesord as sesurity for 
payment of the toll in question. If the 
finding of the learned Sessions Judge be 
asesepted, then elearly there is no ease of 
theft and there is no reason why this find- 
ing should not be assepted, based as it is 


39 


dishonestly, 


INDIAN OASES: , 609 


upon the evidenee of witnesses on behalf of 
the prosesution. 

The learned Sessions Judge has, however, 
resommended the setting aside of the son- 
vistion upon another ground also, He says 
that, assuming for the sake of argument 
that the finding of the Magistrate was 
eorrest that the #kalz in question was remove- 
ed by the petitioners foreibly in order to 
enforee payment of the toll due to them, 
there was no dishonest motive on their part 
and sonsequently they sould not be eonvieted 
of theft. Səotion 24, Indian Penal Code, 
BAYS ; 

“Whoever does anything with the intention 
of causing wrongful gain to any person, or 
wrongful loss to another person, ia said to do 
that thing ‘dishonestly,’ ” 

It is essential for theft, as defined in seation 
378, Indian Penal . Code, that the remoyal 
of the property in question must have been 
done with the intention to take that property 
In other words, there must 
be .an intent to aanbe, wrongful gain to one 
person or wrongful, loas. to; another person. 
The petitioners were the ‘servants on behalf 
of the lessee of the Ghat ard it was their 
duty to sollest tolls from” the passengers 
and not to allow them-to.,eross the ferry 
without sush payment, «The somplainant 
had no right to erdss the ferry without 
payment of the toll fixed, and the petitionera 
had to protest theruselvos from the sharga 
of negligenée or sonnivanee in allowing 
the somplainant and his party to sross the 
ferry without payment of the legaldues to 
the master of the petitioners. "There might 
have been some zeal on their part, assuming 
that the finding of the Magistrate is sorreet 
that they forsibly removed the thali, in en- 
forsing their dues, but they did so with a 
view to realise the legal dues, and not 
with a view to make any wrongful gain out 
of it or to sause any wrongful loss to the 
somplainant. This was the view taken 
in a ease on all fours with the present 
sase : Matabbar Sheikh v. Emperor (1). The 
sonvistion of the petitioners is, therefore, 
illegal. 


The resommendation of the learned Ses- 
sions Judge is acsepted and the eonvietion 


(1) 7 Ind. Cas, 267; 14 C. W. N. 938; 11 Cr, L, J; 


* 
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o f, and the aentenoe passed or, the petitioners 
Are set aside. 
Reference accepted, 


LAHORE HIGH COURT. 
CrivinaL ÁPPEAL No, 347 or 1921. 
June 22, 1921. 
. Present :— Mr. Justise Abdul Racof and 
l Mr. Justiae Moti Sagar. 
LAL SINGH—COONVIOIT— APPELLANT - 
Versus 


EMPEROR—Resroxpenr. 
Penal Code'(Act XLV of 1860), s. 300, Emcep. 
Hon (1) —Grave and sudden provocation, what amounts 
to. $ 


f 


. Before a person can claim the benefit of Hxcep- 
tion (1) to section 800 of the Penal Code, he must 


` prove (4) that he was deprived of the power of 


self-control, and (ii) that the provocation was so 
grave and sudden as to reasonably justify such loss 
of self-control. In other words, it ought to be 
distinctly shown not only that the act was done 
under the influence of some feeling which took 
away Írom' ihe pérson doing it all control over 
his action but that that feeling had an adequate 
cause. ln ihe absence of such proof, the atrocity 
of the offence will not be mitigated and the 
offender “will not be able to escape the legal con- 
sequences of his‘act [p 411, col L] 
' A person who flies into a passion without just cause 
and goes about slaughtering people may be insane 
but if he is sane he cannot defend his action 
on the ground of provocation. [p. 611, cols. 1 & 2.] 

Appeal from: the order of the Sessions 
Judge, Multan, dated the 12th April 1921, 
convioting the appellant. 

Mr. B. A. Cooper, for the Appellant, 

JUDGMENT.—Lal Singb, the appellant in 
this ease, has been sonvisted of the murder of 
his own mother, Musammat Karmon, and of her 
second husband, Kahan Singh, by the Sessions 
Judge of the Multan Division. He has been 
sentensed, under sestion 302 of thé Indian 
Penal Code, to transportation for life on the 
firat sount relating to the murder of Kahan 
Singh, and-to the penalty of death on the 
other, His ense has also come up before us 
under sestion 974 of the Criminal Prosedure 
Code for oonfirmation of the sentenee of 
death passed upon him. 
Thé etory for the prosecution is, that 
Harnam Singb, father of the appellant, died 
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18 or 16 years ago, leaving him, surviving 
a widow Musammat Karmon, the’ deeeased, 
and’ a son Lal Singh, who is the appellant 
in this ease.  Musaminot Karmon shortly 
after her husband’s death, is said to have 
left his house, and to have gone over to “live 
with one Kaban Singh with whom she 
presumbly sontracted a sesond .marriage. 
This:sonduet on thé part of his mother was 
not at firstliked by Lal Singb, but it appears 
that he subsequently besame resonsiled to 
his mother’s sesond marriage with Kaban 
Singh, and began to live peaceably with them 
and to help them in the aultivation of their 


land, 


On 124h January 1921 there was a dispute 
between Musammat Karmen and one Hukam 
Singh in the presense of Lal Singh on whieh 
occasion Hukam Singh is alleged to have 
abused Musammai Karmon. Lal Singh did 
not interfere and is said to have shown hia 
complete indifferenee by. keeping quite aloof 
in the matter, This was naturally resented 
by his mother, Musammat Karmon, and his 
step-father, Kaban Singh, who expested 
Lal Singh to have taken sides with his 
mother. It is alleged that Kahan Singh 
abused Lal Singh and hit him with a stick, 
Lal Singh besame angry at this, took upa 
hatehet whiah was lying olose by:and with. 
it inflisted injuries od Kahan Singh to which 
the unfortunate man sucáumbéd shortly after, 
Musammat Karmon tried to shiéld her hüsband, 
raised an ontery and also began abusing Lal 
Singh. Thereupon LAl Singh is said to 
have struck her also with the hatehet whioh 
was stil in his hand, and to have inflisted 
several injuries on ber head and fase, as a 
result of whioh she at onse died. 

Realising what he had done, Lal Singh 
then went to the Lambardar of the village arid 
madea fulldisolosure to him of what had 
taken plase. Information was sent fo the Police 
and Lal Singh was in due sonrae arrested 
and shallaned under seetion 302 of the Indian 
Penal Code for the two murders he had eom- 
mitted. He confessed in Oourt to his having 
killed both his step-father and his mother, 
bat ib was eonténdéd on his behalf that hia 
offenca did not amount to maurdèr, as he was 
deprived of the power of self control by grave 
&nd'sudden provosation, and that his ease 
fell within Exoéption (1) to seation 300 of 
the Indian Panal Code. The learned Sessions 
Judge did not give effest to bhis plea and 
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eonvieted him, as already stated, of murder 
under sestion 302, Indian Penal Code. 

On appeal the only point urged before us 
by the learned Counsel appearing on behalf of 
the appellant is, that the finding of the learred 
Sessions Judge with respect to the nature of 
the offense saommitted is errorneous, and 
that the asaused should have bean eonviated 
of culpable homiside not amounting to murder 
under seetion 204, Indian Penal Code, and 
not of murder under seetion 302. In any 
ease, it is further argued that the sentenee 
of death awarded on the sesond sount relat- 
ing to the murder of Musammat Karmón 18 
‘excessive, and ‘that there was nothing to 
differentiate this easefrom the other gase 
relating to the murder of Kahan Singh, and 
that there was no auffisient ground for award. 
ing &'severer sentenae in this ease than in the 
other. 

We have earefully read the evidenss and, 
after hearing Mr. Cooper for the appellant, 
are of opinion that the appellant has been 
rightly held guilty of the offense of murder 
and that his eonvietion under sestion 302 
‘Of the Indian Penal Oode is fully justified. 

Before a person oan elaim the benefit of 
Exception (1) to sestion 300 of the Penal 
.Oode, he must prove (2) that he was depriv- 
- *ed of the power of self.sontrol, and (22) that 
the provocation was so grave and sudden as 
‘to reasonably justify aueh loss of self. 
aontrol, In other words, it ought to 
‘be distinatly shown “not only that the aot 
‘was done. under the influence of some feeling 
‘whish took away from the person doing it 
‘all eontrol over his &stion but that that 
feeling had an adequate sause.” In the 
‘absence of sush proof, the atrosity of the 
offense will not be mitigated and the offender 
will not be able to eseape the legal sonse- 
quenees of his erime. In the present ease 
ean it be said that the alleged provosation 
had an adequate cause P Now, taking the 
‘ase in. the most favourable light for the 
appellant we sannot find any sirsumstance 
that ‘satisfies these sonditions. However 
indignant he may have been at the abuses 
levelled at him by his father and his 
mother, it appeara to ds impossible to say 
that the provocation he ressived was of such 
a‘ grave oharasisr as wouid take away from 
him ali power of self‘sontrol, In any «ase, 
we cannot hold that there was an adequate 
provosation, It has been held that a person 
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who flies into a passion without just sause 
and goes abnut slaughtering men may be 
insane bat if sane he sould not defend hia 
action on the ground of provoaation, If sush 
a plea were allowed, it would ba made the 
legal oloak for unbridled passion and 
atrosions crime, The abuses given by the 
deceased in thia aase were very likely ordinary 
abuses whieh any father or mother would, 
under the sirsumstanses, ba expested to give 
to his orto her son and would sertainly not 
justify a son to fy into a passion and to kill 
them on the spot. If he does so, the faet 
ean hardly be pleaded as a palliative sireum- 
stanee in mitigation of the arime sommitted, 

The medical evidenee shows that the 
deseased, Kahan Singh, reseived two insised 
wounds on the head one of whieh frastured 
the skull and proved fatal; Musammat Karmon 
received no less than four injuries on her 
head and fase and her skull was also fraa- 
tured There san be no doubt that the assaults 
were of a most brutal eharaster and that the 
eharge of murder has been fully established. 
We do not find any extenuating eireumstaneos 
in the sase and see no adequate grounds for 
reducing the sentense. 

We aecordingly uphold the sonvistions and, 
sonfirming the sentenee of death, dismiss the 
appeal, 

Appeal dismissed, 


PATNA HIGH OOURT. 
OstminaL RzregENOS No ilor 1991, 
February 28, 1921. 
Ü'resent; — Mr. Justiee Jwala Prasad. 
AMAR ALI AND OTHERS — ÀQOUSRD 
D8T8548 


EMPEROR—Ob»»osrrg PARTY. 
Criminal Procedure Code (Act V of 1898), s, 248 — 
Compromise of compoundable case, effect of. 


Once a compromise petition is accepted by the 
Magistrate in a oompoundable case, he becomes 
functus officio and ceases to have any jurisdiction 
over the matter: and if the entire case is com. 
pounded the compromise absolves not only the 
acuused present in Jourt but all the accused in the 
case, [p, 612, col. 1.] 
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Referense under section 438 of the Orimi- 
nal Prosedure Code made by the Sessions 
Judge, Purnes. 

Mr. G. O Pal, for the Complainant. 

° JUDGMENT.—This is a referenca by the 
Sessions Judge of Purnea under section 438 
of the Code of Criminal Procedure. He 
recommends that the  sonvistion of the 
aosused for offenses under seotion 214o0f Aet I 
of 1871 and under section 323, Indian Penal 
Code, be set aside. 

Mr, Pal opposes the refurense. The afore- 
said offenses were somponndable and on the 
16th June 1920 a petition of sompromise 
wasfiled, and the Court resorded the following 
order:— 

'Oase sompromised. Petition filed. The 
injury has not healed as yet. Com- 
plainant must again appear on the 30th 
June 1920, when I shall pass final’ ordere, 
ete.’ 
~- On the 80th June the Magistrate directed 
summons fo issueon the assused upon the 
ground thatthe somplainant did not want 
to sompromise, This order of the Magistrate 
was obviously illegal and unwarranted by 
law. The Magistrate was bound, on the 
16th June when the sompromise petition 
was filed, to forthwith aesept it or to refuse 
it. His order of that date resording that 
the ease was aompromised amounts to an 
aeseptanee of the petition of the parties, 
He besame functus officio and seased to have 
any jurisdietion over the matter. The som- 
promise absolved not only the seensed 
present but also al] the asoused as the entire 
offense was eompounded. The view taken 
by the learned: Sessions Judge is supported 
by the authority* quoted by him and is in 
sonsonanse with the provisions of the Code. 
Mr. Pal virtually eoncedes this. 

The reference is, therefore, aseepted and, as 
resommended by the learned Sessions Judge, 
the convietion of, and the sentenee passed 
against, tho aseused are set aside. 

Reference accepted. 


- Siyam Behari Singh v. Sagar Singh, 58 Ind. as. 


824; 1 P, L. T. 32; 20 Cr, L. J. 824; (1921!. Pat 144. 


INDJAN OASES, - 


-[1921 


fF LAHORE HIGH COURT. 
ORIMINAL ArreaL No. 183 or 1971. 
May 23, 1921. 
Preseni:—Mr, Justice Harrison. 
SARDARA. AND orgERs——Ooxvi0t?— 
APPELLANTS 
cersus gr 
EMPEROR — RESPONDENT, 
Criminal Procedure Code (Act V of 1898), s. 337, 
applicability of —Pardon, when can be offered— 
Approver, statement of —Corroboration, nature of. 


upport a conviction the statement of 
Patni Pa gana of one whose initial state» 
ment was very long delayed, requires material 
corroboration connecting each individual accused 
with the crime committed. [p. 618, col. 1.] 

Section 387 of the Criminal Procedure Oode 
applies where there is a bona fide enquiry into 
what it is believed at the time may prove to be 
an offence triable by the Court of Session. [p. 613, 
b is subsequent proceedings show that 
the offence was of a less serious nature the section 
still applies provided that a case under such section 
materialises and is committed to Sessions, [p. 618, 
col, 2. . 

ed from an order of the Sessions 
Judge, Shahpur at Sargodha, dated the 31st 
January 192], convioting the appollanta. 

Pandit Sheo Narain, R, B., for the Appel: 
lante. . 

The Government Advosate, for the Res- 

pondent, 
JUDGMENT,—Seven men have been 
sonvisted under seetion 382, Indian Penal 
Code, and have been senteneed to five years 
rigorous imprisonment eash by the Sessions 
Judge of Sargodha. The evidenee against 
them may be divided under threes heads; 
first, the evidense of the approver, named. 
Dina; secondly, the evidenee of sertain wite 
nesses who have been dessribed as$akkars 
and thirdiy, the evidence of two traokors, 
Ziada P. W. No. 11 and Khushi Muhammad, 
P. W No. 16, the latter being à professional 
Polies tracker. . 

The approver gives evidenee against the 
whole of the seven and against the three 
prinsipal assused, Naja Sial, Bhai Khan, 
Maken and. Gaman Machht, there is the 
takkar’s evidenée and also that of the two 
trackers. Against Sardara Mekan and Shah 
Nawaz Sayyad there is evidences of one 


tracker Khushi Muhammad but not that of any 
‘of the takkar witnesses. 


Against Naja Lak 
and Raja Lak there is no evidenee beyond 
that of the approver. ` The learned Seseiong 


4 


‘tion 
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, Judge appears to have been under the 
impression that if the approver iz eorro- 
.borated' generally and in many material 
partisulars and also in the evidense he gives 
against sertain individusls, it is not uesessary 
that there should bs any definite eorrobra: 
identifying eaeh identifying with tha 
erime. This view is not” eorrest, as an 
approver, especially one whose initial state: 
ment was very long delayed, requires 
material sorroboration eonnseting eaeh in. 
dividual with tho erime sommittad. The 
Government Advosate agrees that there is no 
Bush evidenee against the two men, Naja and 
Raja, and, therefore, their appeal must 
Bueseed, I aesept their appeal and asquit 
them. : 

As againat all the other aesused there.is 
definite evidenee sonneeting them with the 
erime, The learned Advosate who appears 
on their behalf has urged with great forse 
that the provisiona of aestion 337, Criminal 
Procedure Code, haye not been fully oom- 
plied with and, therefore, the evidenee of 
the approver should be treated as non- 
existent, His sontention ie, that this saation 
requires, as the first essential, that there 
shall have been an offense sommitted triable, 
exslusively by the Court of Session or 
High Court. It is immaterial, he admits, 
whether the evidenes eventually proves to 
be good or bad and whether it stands 
the test of produation in Court, but the 
offense, he urges, must have been committed 
and the only test, whether it has been 
sommitted or not is the final result of the 
trial. Here the oase. was shallaned under 
sestions 396 and 302, Indian Penal Code. 
The learned Sessions Judge held, and the 
Publis Prosesutor agreed with him in this 
finding, that the offense actually committed 
was one under section 382, Indian Penal 
Code The asoused party are said to have 
gone ont to aommit theft of sattle armed 
with lethts and to have. killed a man who 
was sleeping near the animals. The sireum- 
stanses were not sush as to establish an 
offense under sestion 302 or 304, and, there. 


` fore, Counsel urges -there never was an 


offense triable by the Court of Session, Now 
the essential im l 
offense under enquiry, and the 4th parae 
graph of the seetion appears to me to 
explain that where thera is sueh a bona 
fide enquiry into what itis believed at the 


that there shall be an 
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time may prove to bs an offense" triable by 
gush Court, even if the subsequent pro. 
esedings show that the offense was of a less 
serious nature, the sastion still applies provid- 
ed that a ease under saeh sestion materialisos 
aud is sommitted to Sessions. It is trus 
that this wonld render it possible to pro- 
duse an approver by deliberately inserting: 
a sestion whieh did not apply. The reply 
to this appears to me to be that unless 
the proseedings in all respects be obviously 
bona fide, no Court would allow an approver 
to give evidenes. Here, a man has been 
killed and at the time the pardon was offered 
and also af the time when the case waa 
sent up’ for trial, there was reasonable 
ground for doubt as to what oífenee would 
eventually be found to have been sommitted 
and whether sestion 302, seetion 304 or 
seation 396 would be held to apply. In 
these eireumstanses, it appears to. me that 
the approver’s evidenae is admissible. 

Now, to deal with the approver's state- 
ment first. The story told is thata party 
of eight ‘men sollested with a view to 
committing burglary in a goldsmith's shop; 
that thay found that they were too late 
to do so, the time being midnight, and 
that, therefore, they shanged their plan 
of eampaign and proeesded to make an 
attempt to steal the eattle of the somplainant’s 
family, ~ These they found surrounded by 
five beds with a man sleeping on easeh. 
They did not notiee the 5th but posted 
guards on eaeh of the other four and 
prosesded to untie the eattle. While they 
ware doing so the 5th man gave an alarm 
and the'theives all ran away, taking with 
them one pair of shoes and one latki whieh 
were lying onthe ground, When the 5th 
man gave the alarm he was struek on 
the head and killed. All the members of 
the assused party were wearing shoes at 
the time. There had been previous trouble 
and litigation between some of the asoused 
party and some of tho somplainant’s party, 
and in a riot ease two members of the 
asensed party had been  asquitted while 
some of the other side had heen sonvioted, 
Oounsel pointa out that the whole story 
is highly improbable, as it is not natural 
that the suesessful party should take steps 
to revenge themeslves on their enemies, 
whom they have defeated, but that the 


eontrary sourse might have been expes'e1 


_ early enough to 
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and that when men go out to, steal sattle 
and ket about unloosing the animals whieh 
are surrounded by a large member of gnards, 
the first thing for them to do is to remove 
their, shoes, He also points ont how 
eurious it.is that if it is too late to burgle 
a goldsmith's shop it would be aonsidered 
steal enttle and that a 
party “of eight on finding five men on the 
wateh would not be sush fools as to son- 
tinue in their enterprise. This is all true 
enough, but though some details may be 
improbable, the story may be true. Counsel 


alea points out that eight days slapsed between 


the arrest of the approver and first state- 
ment made by bim to the Police, There 
WAN A further delay before. his statement 
WAS, resorded by the Magistrate, but itis 


“the. initial delay whieh makes it all the 


more nesessary bo see that there is full 
and ample eorroboration of his statement. 

"Now, against the two. men Sardara Mekan 
and Shah ‘Nawaz Sayyad there is nothing but 
the statement of Khushi Muhammad, trasker, 
This man is doubtless sapable and Hr Med, 
but he had a task of most extraordinary 
difficulty in identifying the foot-prints of 
ordinary native shoes about whish there 
eannot be the same individuality as there 
is in the prints of naked fest., He . gives 
alear and aonvineing details of the pesuliari- 
ties of ihe shoes of two of the three men 
whose foot- prints he resognised, Bnt neither 
Sardara nor Shah Nawaz is amongst the 
three. I have gone through the zimmis 
and I find that there is no mention of 
any sort by any witness of either of these 
aesused before the 23rd September when 
the approver made his first statement, 
Under these siraumatencer, I am not pre- 
pared to find that there i is sufficient sorrobora- 
tion of the approver's story as against these 
two men. I accept their appeal and acquit 
them. 

‘As against two of the remaining three 
men, w22,,. Naja Shah and Gaman, the 
traoker, Khushi Muhammad, is very positive 
inthe sense that he san give very real 
reasons explaining how he same to identify 
their foot prints. He deseribes the peeuliar 
patehes he found on their shoes whieh 
eorresponded. with the foot prints , 
ground, It is, of eourse, possible that the 
existenee of these identisally placed patches 


may be ecinsideness,. but as, eorroboration the 


on the, 


e) 


evidenee has its value. What, kaarak elearly 
sonnests these three men with the arime, 
apart entirely from the approver's statement, 
is the evidenos of the takkar witnesses. 
These are not of the usual type of ¢akkar, 
witnesses in that they were not diseovered 
after other evidense had .been obtained 
against the aesumed and they do not merely 
gupport that evidense. These were the’ 
people who first led the Polise to suspest . 
and proseed against these men. It is 
true that on the 13th. September, or a day. 
after the offense had been committed, Kadu, 
who is apparently a relation of the aom. 
plainant’s family, named four persons, but, ` 
apart from this, it was these takhar wit: 
nesses who gave definite information. Of 
these, Sardara, P. W. No. 5, may be: ignored. 
He resognised only one man Naja Sjal who | 
he says is an enemy of his. | The other five, 
however, seem to me to be reliable and 
satisfastory witnesses. It is true that some 
acnnestion and relationship has (been. shown ' 
with the somplainant’s party, but this is 
not very olose in the esce of auy. -exeept ` 
Shera, who is the brother-in-law of Karm 
Ali who made the frst report, and he 
says that he is not on good terms with 
Karm Ali. Two of these witnesses, Shera 
and Sardara, son .of Marwana, resognised 
all three of these asensed and the approver, 
All resognised Naja Stal, and Sardara, son 
of. Marwana, reeognised (aman and Bhai 
Khan as well, as they were on their way 
to commit the erime, After giving every 


possible value to the sonnestion of these 


men, such as itis, wifh the somplainant's 
party I aesept their evidenee whioh I find 
is. sufficient aorroboration of. the story told 
by the approver. The sentenssa are not, 
in my opinion, excessive. I dismiss the 
appeals of these three men Naja „Sial, Bhai 
Khan and Gaman Macht aud. confirm their 


sentenses, 
Appeal E STET 
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PATNA HiGH COURT 
Criminal Revision No. 354 or 1921. 
August 10, 1921, 

Present; —Justise Sir Jobn Buskonill, KT. 
GOSSAIN MISSIR AND ANOTHER— 

À CCUSED— PETITIONER 


versus 


EMPEROR—Opposrre PARTY. 
Punishment, deterrent, when should be inflicted. 


The theory of deterrent punishments should not 
be loosely put into practice and the principles 
upon which alone deterrent penalties should, as a 
rule, be inflicted should be clearly comprehended. 
[p. 615, col. 2.] 

These principles indicated. 


Applisation against an order of eonvietion 


and sentense passed by the District Magis» ` 


trate, Champaran, dated the 9th July 1921, 
eonfirming that of the Deputy Magistrate, 
Motihari, dated the 13th June 1921, 


Messrs. Gour Ohandra Pal and Ba: kuntha 
Nath Mitter, for the Petitioners. 

Messrs. Kulwant Sahay and Siva Narayan 
Bose, forthe Complainant. 


JUDGMENT.— This is an applisation in 
'Üriminal Reyisioval  Jurisdietion No 354 
of 1921. The applisants are two men, 


named Gossain Missir and Nandun Missir, ` 


and they ask for the setting aside of, or 
the interference by this Oourt in, an ` order 
of the Deputy Magistrate of Motibari, 
dated the 13th June of this year, sonvieting 
and senteneing them under seetion 506 of 
the Indian Penal Code to three months’ 
rigorous imprisonment eaeh, from whish 
an appeal to the Diatriet Magistrate of 
Ohamparan was dismissed’ on the 9th 
July 1921. 

I have thought over this gase very oare- 
fully. There is no doubt that the two 
applicants threatened the eomplaivant; 
whether they would have ventured to turn 
their words and gestures into an aotual 
assault it is impossible to say—had: they 
done 80, the sonsequense would have been 


M: of Motihari and the Distriat 
Ms of Champaran eonsidered that 
the senteres was a deterrent one, the former 
spesifisally passed itas sush on the ground 
that—to use his own words, 

"I must consider the times and the 
prevailing atmosphere of the monary all 
round”, 
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the latter thought the sentence appro- 
priate 
‘in times whieh ara somewhat exseptional." - 

The somplainant, who was mounted on 
a horse, says that he did not feel ' ‘somfort- 
able’ when the two applisants threatened 
him and expeeted they would attaek “him; 
the two applieants were Indian residents of 
Sugaon village: the somplainant is the 
European manager of Sugaon fastory, the 
somplainant had endeavoured to intervene 
between the applieants here and a man 
ealled  Chaudhur Turaha, who had a 
dispute abont. the ownership of the fruit 
of a bael tree; the applisants had resented 
this. 

In none of these aireumstanses oan [, I 
must confess, see anything relating to this 
particular oesurrenee whieh renders the 
offense of exeeptional gravity. 

It is said at the Bar that the planters 
are isolated in these eountry losalities; I 
appreciate fully that statement which I 
have no doubt is eorreet. 

In the deaisions of the Deputy Magistrate 
and Distriet Magistrate the expressions 
ossur, whioh I have quoted just above; I 
do nof, however, see any evidense or indeed 
anything in the papers before me, whioh 
indisate that at orin the neighbourhood 
of the losality where this ineident ossurred 
there was any marked popular exoitement 
ereating or likely to sreate breaches of the 
publies peaae or any publio tumult or dis- 
order. I think it is of some importanae 
that the theory of deterrent punishments 
should not be loosely put into prastise and 
that the prineiples upon whieh alone deter- 
rent penalties should, as a rule, be inflioted 
slearly  somprshended. Normally, most 
penalties in one sense are supposed to be 
primarily punitive (that is, a punishment 
imposed upon the offender personally) and 
from &  sesondary apes! and in minor 
degree of a nature admonitory to others 
(that is, a warning to those who may at 
any time osontemplate a like offenee), a 
‘deterrent’ penalty is an elaboration of the 
latter. Penalties were at one lime of a 
type whioh to modern mentality were savage 
and wrong; but those were based largely on 
slass distinotions, most of whieh have 
long sinse disappeared, and on the theory of 
the deterrent effest whieh erushing punish. 
ments were thought to have on srime, But 
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that hypothesis has long sinee been 
exploded; for experiense has shown that 
where the general average of punishment 
was of a ernal severity, the effest was bat 
to minimize inthe publie the soeinl sense 
and resognition of crime as an evil and to 
produse a  eallous ^ and brutalising 
indifferense. 


Deterrent punishments are now regarded 
only as of utility—and it eannot be denied 
that they have, under sertain cirenmstaneen, 
their value—in what are luekily as a rule 
exceptional eireumstanses, When waves of 
imitative srime, sush as for example (and 
I speak from personal experience) garroting, 


gang robbery (or dasoity as it is ealled ` 


here) and forgery of eounterfeit soin or 
noter, sommenes to sweep over a State, 
judicious and  itiereasing severity may 
properly be utilized to cheek and deter 
sush an inundation: again, in times of 
publio tumult when there is danger of a 
wide breaeh of the publis penes or security, 
or where a highly ‘organized or what one 
may oal} semi-professional  assosiation of 
persons engineer series of offences, suah as 


swindling or burglary, ‘deterrent punish. 


ments may be with eáution advantageously 
inflisted—sueh a sategory is naturally not 
exhaustive but illustrative only ; and sound 
knowledge, experience and a proper sense 
of perspestive are alone the guides whieh 
ean safely be followed in eoneluding 
whether the use of sueh an aid to the 
maintenanee of the order and tranquility of 
a losality is properly permissible and 
‘desirable. 


It is now  reeognised that the hardest 
and most diffien]lt ‘tack of those who are 
set as Judges over the serimes of misde- 
meanours of their fellowmen is that most 
important question, č. é, what is the proper 
penalty, Few, however, I fear, make a 
serious study of this almost unwritten 
branoh of oriminal jarispradenee : and it is 
unwritten beeause thé fasts whieh make 
up the environmént of an offense are so 
infinitely diversified that  somparatively 
seldom are two srimes éxastly identical, 

To adjust the punishment so as to make 
it appropridte should be the aim: and to 
balance it so that it justly fts the gravity 
of the offense but does not shoak the publie 
gonsoienee (and thus warp and dull the 
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publie’s sosial sense and sppresiation of 
crime as evil) is no easy task, 

Now, in this ease, as I have stated at 
the outset of my remarks, I ean see no 
apparent reason for any punishment of a 
deterrent eharaster such as thia is explicitly 
stated to be. It is, of course, ethieally 
untoward that persons should not be of 
one mind and should have’ differenses of 
opinion ; but it is indeed deplorable when 
in eountries sush as this and others, where 
Indians and Europeans have to. reside 
together and where they should live side by 
side in amity and sommunity ‘of interest, 
either should provoke the other, self sontrol 
and the treatment of one’s neighbours as 
you would that they should treat you are 
the keys of all higher life, eall that by 
whatever phrase one may. I shall set aside 
these sentenees as inappropriate, I shall 
fine each of these men Rs. 30 easel, and as 
their offenee is one whieh, not least for 
their own sakes, I am most anxious they 
should not repeat, I shall bind them over 
eaeh in one surety of Rs. 100, to keep the 
pease for a period of one year, I hope and 
trust that my astion in this matter may be 
of general valuo, 

Sentence reduced, 


ALLAHABAD HIGH COURT. 
Civit, Revision No, 18 or 1921. 
June 25, 1921. 
Present : — Mr. Justiee Kanhbaiya Lal. 
BADRI SINQH— PETITIONER 
versus 
EMPEROR ragovuas tax SUB. 
JUDGE, BAREILLY—Opposrrs Parry. 
Criminal Procedure Code (Act V of 18989, e, 476 
—"'Üourt", meaning of —Successor of Jadge, whether can 
take action for offence committed before or brought to 
notice of his predecessor. 


, The word “Court” in section 478 of the Criminal 

Procedure Code includes the successer of the Judge 
before whom the alleged offence was committed or 
to whose notice the commisgion of it was brought 
re course of a judicial proceeding. [p. 617, col. 
l. 
‘Therefore, the successor of a Judge is justified in 
taking action under section 476 of the Code of 
Criminal Procedure in continuation of the order 
passed by hiş predecessor. [p. 617, col, 1.] 
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Civil revision from an order of the Sub. 
ordinate Judge, Bareilly, dated the 17th 
December 1920, 

Mr. &, R. Dang, for the Petitioner. 

Mr. L. M. Banerjt, for the Opposite Party. 

JUDGMENT.—In a eertain ease a Will 
was prodused by the applisant whish was 
found to be a forged doenment, The Trial 
Judge, after having some to that finding, 
direeted that the matter should be put up again 
before him for orders after his desision had 
besome final. No appeal was, however, 
filed, Meanwhile, the Trial Judge was trans- 
ferred and was suoeeeded by another Judge, 
The order of his predesessor was brought to 
his noties and he direoted the prosesution 
of. the applieant under seetion 476 of the 
Oode of Criminal Prosedure on aharges under 
seetions 467 and 471 of the Indian Penal 
Coda. 

It is urged on behalf of the applicant that 
the suesessor of the Trial Judge sould 
not have passed that: but that, as was held 
in Bahadur v. Hradctullah Mallick (1), the 
word “Court” in seation 476 of the Code of 
Criminal Procedure ineludes the suesessor of 
the Judge before whom the alleged offense was 
committed or to whose notiee the soramission 
of ib was brought in the sourse of a judisial 
proeeeding. In Tilak Pandey v. Emperor (2), 
it was laid down that there was nothing in 
gestion 476 of the Code of Criminal Prosedure 
.whish required a Court to take nation, if at 
all, immediately after the eonslusion of the 
ease, in whieh the offenses were said to have 
been sommitted or within any fixed time 
thereafter. The Court below was, therefore, 
justified in taking astion under sestion 476 
of the Code of Criminal Proeadure in sonti. 
nuation of the order passed by his prede. 
eessor. "Theapplieation is, therefore, rejeoted. 

Application rejected. 


(1) 6 Ind. Cas. 801; 37 0.642; 14 C. W. N. 799; 12 C, 
L. J, 45; 11 Cr. L. J. 407. 

(2) 29 Ind. Cas, 97; 87 A. 844; 18 A, L. J. 466; 16 
Cr. L. J. 406, 
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LAHORE HIGH COURT. 
ORIMINAL Revision Petition No, 530 
^ or 1921. 

May 27, 1921. 
Present:—Sir Shadi Lal, Kr., Chief 
Justies, and Mr. Justiee Moti Sagar, 
0, J. ROBISON—-Ooavicr —ÅPPILLANT 
versus 


EMPEROR—Responpent, 

Penal Code (Act XLV of 1860), ss. 26, 465, 47!— 
“Intent to defraud”, meaning of —Fraudulently using 
forged document as genuine —Morphia obtained under 
forged prescription-—Offence, 


The expression “intent to defraud” in section 26 
of the Penal Code means intent to deceive in such 
a manner as to expose any person to loss or the 
risk of loss, and loss means not only a deprivation of 
property but covers the infringement of any right 
possessed by a person. [p. 618, col. 1.] 

Accused obtained a prescription from a medical 
man for one tube of morphia and altering the 
words “one tube” to “four tubes” presented the 
prescription to a chemist and obtained four tubes 
of morphia from him: 

Held, that the accused was guilty of an offence 
under section 471 of the Penal Code. [p. 618, col, 2.] 


Petition under sestion 439, Criminal 
Prosedure Code, for revision of the order 
of the Sessions Judge, Multan, dated the 14th 
Marsh 1921, modifying that of the Distrist 
Magistrate, Multan, dated the Ist Mareh 
1921, 

Mr. Manohar Lai, for the Petitioner. 

Diwan Khilinda Ram, R. S., Publie Pro. 
gesutor, for the Respondent. 

JUDGMENT.—The faeta of this ease, 
whieh no longer admit: of any dispute, are 
briefly as follows:— The petitioner, who ia 
a Guard on the North Western Railway, 
obtained from the Sub-Assistant Surgeon 
in charge of the Cantonment General 
Hospital, Multan, a preseription for one 
tubs of morphia, and after the words “one 
tube” had been altered to “four tubes”; he 
presented the preseription to a Ohemisá 
and obtained from him four tubes of 
morphia, The same prosess was repeated 
by him on two more oesasions, with the 
result that he used three  preseriptions 
forged in the manner deseribed above and 
obtained from the Ohemist twelve, instead 
He bas assord. 
ingly been tried for three offenses punish- 
able under sestions 465.471, Indian Penal. 


. Code, and sentenced to rigorous imprison- 


meut in respeat of each of the offenses, 
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There san be no doubt that all the 
thrae pressriptions wara forgad doauments, 
and that the: petitioner used .as genuine 
. each of these doenments whish he knew to 
be a forged one. The law, however, does 
not punish. a man who merely uses a forged 
dosument unless he used itfraudulently or 
dishonestly, Now, the learned Sessions 
Judge is doubtful whether the petitioner 
was guilty of dishonesty, but he holds that 
the sonviet asted fraudulently. 


The question whieh arises for consideration 
is, whether,upon the fasta found by the learned 
Sessions Judge, fraud, whioh is an essential 
ingredient of the. offense, has been estab- 
lished. Now the 25th sestion of the Indian 
‘Penal Code does not define fraud bat it 
lays down that in order to eonstitute fraud 
an intent to defrand is ‘nesessary. The 
Code does nob attempt to define the phrase 
"'intent to defraud”, but Sir James Fitz- 
james Stephen in his History-of the 
Criminal Law,’ Volume ill, page 187, makes 
the following observatione: — 


"The meaning of the phrase ‘intent to 
defraud’ would be more exactly, though less 
really, expressedif it was intent to deseiye 
in sush a manner as to expose any person 
to logs or the risk of loss." 

Now, it is beyond: doubt tbat the petitioner 
by using the forged preagriptions led the 
Chemist to believe that a medieal man had 
authorised him to dispense four iubes of 
morphia in, respest of each  pressription, 
and it, ie, therefore, slear that deseption was 
praatised upon bim. 

We have, however, to sonsider whether 
the petitioner exposed any person fo loss 
or the,risk of lose. It must be remembered 
that the loss sonismplate] by law is not 
eonfned to a deprivation of property and 
that the. word. wonld sover the infringement 
of any right possessed by a person, As 
pointed.out,by Sir James Fitzjames Stephen 
(History of Criminal Law, Volume Il, page 
122) “A prastisally sonelusive test as to the 
fraudulent sharaster of a depeption for 
eriminal purposes is thie:—Did the author 
cf the deseit derive any advantage from it 


whieh he sovld not’ have had if the truth. 


had been known? If so, it is bardly possible 
that that advantage should not have had 
an equivalent in loss, or risk of loss, to 
seme .one else and if so, there was fraud," 
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Upon the evidenee in this ease we are quite 
alear that the Chemist, would not have 
sold twelve tubes to the petitioner if he had 
not been led to believe that he had been 
authorized to do so by a medisal man. 
The deseption thus prastised upon him 
deprived him of his right to refnse to sell 
morphia in quantity exseeding that specified 
in the genuine preseriptions. In this view 
of: the ease we are of opinion that the 
petitioner used the forged documents frauda- 
lently, and that his sonvistion is justified. 
It is, however, eontended on his behalf 
that the rules regulating the sale of 
morphia are wulira vires and: that the 
petitioner was legally entitled to buy 
morphia without any preseription from a 
medieal man. Now, the question * relating 
to the yalidity or otherwise of the rules is 
one to ba desided in a sonnested oasa after 
further enquiry, buf we think that a4 
pronouncement on thatquestion is not essential 
to an adjudisation upon the point arising 
in the present sase. It is perfestly elear 
that thea Chemist would have refused to 
sell morphia exeept on medigal presaription 
and the question whether the rules were 
valid or not world not have male the 
slightest differense. Farther, the question 
that fraud was unaeessgsary is immaterial. 
Where, therefore, a, person having atherwise 
good title forged a Will to support his 
title, though there was no ngsessity for it, 
still its user was held by the OCaleutta High 
Court to be oslearly fraudulent. :In this 
sonnestion Norris, J. observed as follow*: — 
"Let a person's title to property be ever 
so good, yet if in the eourse, of an action 
brought against him to gain possession of 
the property he uses. by way of supportiug 
his title though there may be no nesessity 
for the. use of ib, a forged dosument, sush as 
this hiba. [ am slearly of opinion that 
he uses it fraudulently,” vide | Empress 
v. Dhunum Kazee (1). - 
For the aforesaid measons, wa are of 
opinioa that the patitionar has b3ea- rightly 
‘held guilty of an offense punishable under 
8eobions 435 471, Indian Penal Oode, but 
in view of the fast that he has already 
been released on bail by the learned Judge 


' (1) 9 C. 53; 11 C. L. R., 169; 7 Ind, Jur, 196; 4 Ind. 
Deo, (N. 8.) 688. 
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MUNSHI TELI t. EMPEROR, 
who.admitted. the-applisation to Division 


Beneh, we reduse the -sentence to the 
imprisonment already undergone. We 
aesordingly assent the applidation for 


revision so far.as-t3 ralas the sentenee to 
the extent stated above but dismiss it. in 
aJl.other respeets. 

Application accepted; Sentence reduced. 


PATNA HIGH COURT. 
ORIMINAaL Revision No. 458 or 1920, 
Ostober 14, 1920. - 
Present:—Mr. Justiee Jwala Prasad, 
MUNSHI TELI AND oTaxgs—PETITIONEBS 
versus 


HM PEROR— Oprosits Panty. 
Criminal Procedure Code (Act V of 898), 
Ohapters XX, XXI, ss. 244, 2656—Trial commenced 
as warrant-case, whether can be concluded as trial 
in swmmons-case—Accused’s application to summon 
defence witnesses—Adjournment, 


Where the trial of a warrant-case has been 
commenced under Chapter XXI of the Criminal 
Procedure Code, it should be continued and con- 
cluded by the procedure laid down in that 
chapter, [p. 619, col. 2; p. 620, col. 1. ] 

It is not open to a Magistrate after commencing 
the trial of a case as a warrant-case to change the 
procedure in the midst of the trial and :conolude 
it -by the procedure prescribed for summons-cases 
in Ohapter XX of the Oriminal Procedure Code, 
[p. 620,.col, 1.] 

Whether a case is tried as a summons-cage or 
88 a warrant-case, in either case the accused should 
be given an opportunity to produce his defence 
under section 244 or section 256 of the Oriminal 
Procedure Code, as the case may be and if ke 
applies for his witnesses to be:summoned and the 
case being adjourned for that purpose, his request 
should be granted. The fact that he was directed 
by the Court to come with his witnesses does not 
justify a refusal.of his request. [p. 620, cols. 1 & 2.] 

Raghwvalu Naicker v. Singaram, 45 Ind. Cas, 517; 
84 M. L. J. 369; 7L. W. 520;. 19 Cr. L. J. 613; 41 
M. 727; (1916) M. W. N.'827, Rajuarain Koonwar 
v. Lala Tamoli Raut, 11 0. 91; 6 Ind. Deo. (N. 8.) 
819, King -Emperor v. San Dun, 2-Cr.L. J. 139; 8 L.B.R. 

52 (F. .B.), Bhowanath Singh v. Emperor, 43 Ind. Cas. - 
B 4 P. L.W. 40; 19 Cr, -L. J, 202, Mahomed Zamirud- 
gin v. Emperor, 47 Ind. Cas, 274; 8 P, L, J. 682; d 
Cr. L. J, 902, referred to. 


Mr, J. N, AMuitra, for the Petitioners. 

JUDGMENT,—The Rule must be made 
absolute. The trial of the sesused by the 
prosedure laid down.for summons-sases has. 
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been illegal, irregular and prejudielal to the 
assused, Both the somplaint petition and 
the examination of the complainant on oath 
disclosed offences under seetions 504 and. 
352, Indian Penal Oode, These seotions were 
expre&sly mentioned in the somplaint peti- 
tion. The former isa warrant-ease and the 
latter a summons-sase, The Magistrate 
summoned the aesused under the former see- 
tion as exprossly mentioned in the order. sheet 
as well as in the summons.to the aeeused. 
The asensed assordingly appeared and the 
trial sommenecd on the l7th of July as 
& warrant ease, Two witnesses for the 
prosesution were examined.and the state- 
ment of the aooused was  resorded and 
the judgment was ab onse resorded and the 
aseused eonvisted under seotion 352, Indian 
Penal Code. 

The ecsised pub ina petition saying that 
their witnesses cannot some without summone 
apd asked for issue of summons and the 
adjournment of the sase for some other date 
for the dsfenos. The Magistrate wrote on 
the petition the following  order:—" Filed 
when [ was in the midst of judgment.” No 
order as regarda this petition appeara in the 
order sheet. In faat, the entire order of the 
17th of July is in the following terms:— 
“Examined somplainant and two witnesses. 
Statement of the sooused taken. Aeensed 
sonvisted.” This is, no doubt, a very quisk 
diaposal and saying cf time of the Magistrate, 
Bat this has, however, resulted in the failure 
of justice and the assused have been deprived 
of the opportunity to meet the eharge, of 
whioh they have been sonvisted, The 
Magistrate justifies his aation in the explana- 
tion sabmitted to this Court, that "after 
reaording the examination-in-shief of the 
somplainan', it appeared that the offense 
somplained of was not under sestion 504, 
Indian Penal Code, bab that it was: an offenses 
under sestion 352, Indian Penal Code, whieh 
iea summons ease, and as &ush the prossdare 
for the trial of summons-oase was adopted...... 
er Lese» GANG BubStanss of he assusa- 
Hons wae, however. made known to them and 
their statemen’s were daly resorded as pro. 
videl in seation 342 Criminal Prosedare Code, 
the mukhiears having bsen fully informed 
that the ease was baing dealt with under 
gestion 352, Indian Penal Code." 

Admittedly, therefore, the trial was eom. 
under sesion, 
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504, Indian Penal Code, whieh the aasused 
were summoned to meet. The trial. should 
have been sonsluded by the prosedure leid 
-down for warrant-sases under Chapter XXI 
of the Code. 
Summons eases under Chapter . XX so 
suddenly and to seonelude the trial forthwith 
on immediate  notise being given to the 
aosused, is not justified by any express law 
nor any known prineiple in eriminal jurispru- 
dense. The fast that the assused wers asked 
to some with their witnesses, does not do 
away with the prosedure laid down in Ohapter 
XXI, notably the aesused being salled upon 
to enter inta their defenee and to adduse 
defense witnesses. In any saseg, the assused 
wera highly prejudised by the refusal of the 
Magistrate to give tham an opportunity. to 
produse their witnesses by giving them an 
adjournment, even if the ease was triable as 
a summong-68se. The authorities are 
numerous on this point. The prinsiple may 
be gathered, however, from the following 

88888 ;— ! 

' Raghuvalu Naicker v. Singaram (1), Baj- 
narain .Koonwar v. Lala Tamoli, Raut (2), 
King Emperor. San Dun(8), Bhowanaths Singh 
v. Emperor (4) and.Mahomed Zamiruddin v. 
Emperor (5). 

To my mind, the trial of the aseused has 
been illegal -and irregular, : The seeused were 
taken by-surprise. They osma to meet the 
charge under sestion 504, Indian Penal 
Oode. In the midst of the trial, they were 
told that they were being tried nasa summons- 
aare under sestion 352, Indian Penal Oode. 
Seetion 244 requires the Magistrate, after 
the elose of the prosesution case, "to hear 
the aséused, and take all suah evidence as he 
produeesin his defense", Under elause (2), 
the Magistrate may issue prosess to sompel 
the attendance of the defense witnesses, The 
Magistrate did not use his diseretion 
judicially aud. properly in refusing the 
petition of the ‘asauced to summon their 


defense witnesses, filed on the 17th. There: 


. (1) 45 Ind. Cas. 517, 84 M. L. J. 869; 
620; 19 Or. L. J. 618; 41 M. 727; (1918) 
82 | 


1. 
(2) 11 C. 01, 6 Ind. Dec. (N..8.) 819. 
(8) 2 Cr. L. J. 720; 8 L. B. R, 62 iF. B.). 


'7 L. W. 
M. W. N. 


(4) 43 Ind. Cas. 618; 4 P. L. W, 40; 19 Cr. L. J. 


202. c ne 
(5) 47 Ind. Gas. 274; 9 P, T. J, 692; 19 Or. Li J. 
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ia nothing in.the order-sheeb to. indieate that _ 
the Magistrate somplied with elause (1) of 
sestion 244. That the aceused were pre- 
judieed is apparent from the observation of 
the learned Sessions Judge in the last 
paragraph, of his judgment, dated the 9th 
August 1920, in the appeal of the petitioner 
(Griminal Appeal No. 7 of 1920), I would 
quote one passage from it: "In the absenee 
of. any satisfastory evidense on the side of 
prosasution, I am not in a position to sag 
that the defones put forth as to the eause of 
assulb was not a eorrest ons, lf that be 
the sase there was, at least, grave provosation 
on the side of the assused". To the same 
effest is the following remark of his in his 
order dated the llth August in Oriminal 
Revision No. 15 filed by petitioners Nos. 2 
and 3; —" There is also evidenee, though not of 
a very satiefastory  sharaater, that the 
petitioners eommitted the offense. The trial 
must be set aside.” In the eireumstaneses of 
the ease, regard being had tothe remarka of 
the learned Sessions Judge, to the harassment 
already eaused to the aesused by the un. 
warrantable method adopted by theMagistrate, 
to the petty nature of tha offense, to the 
defenee story as to the eause of the assault 
being true, to the proseaution suppressing the 
eause to the prisoner No. 1 already having 
been in jail for four days, and to the small 
fine of Rs. 10 imposed, I would not direst any 
re-trial, but would set aside the eonvietion 
and asquit the assused. The fine, if. already 
realised, will be refunded. 
Rule made absolute, 
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ALLAHABAD HIGH COURT. 
OgiuiNAL Revision No. 336 or 1921. 
dune 25, 1921. 

Present :—-Mr, Juaties Stuart, 

“RAM SARUP AND ANOTAER — APPLIGANTA 

VErates 
EMPEROR —Opposira Parry. 

Criminal Procedure Code (Act V of 1898), s. 289 
—Joint trial—Stolen property recovered from . two 
persons on different occasions—~Accused, whether can be 
tried together—Penal Code (Act XLV of 1860), 
2 411, 

Where properties stolen at a burglary are re. 
covered from the possession of two persons on 
‘different dates and on different places they cannot 
be tried together for an offence under section 411 
of the Penal Code, [p. 621, col, 1.] 
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Criminal revision from an order of the 
oe Judge, Muttra, dated the 15th April 

Mr. E. A. Howard, for Applisant No. 1. 

The Assistant Government Advosate, for 
the Crown. 

JUDGMENT,—In this ease the proseau-, 
tion put forward that a burglary was sommit- 
ted in the house of a esrtain Karari, in which 
a sonsiderable quantity of sloth was stolen. 
Ib is alleged. that later on a .portion of this 
elcth was found in the possession of Ram 
Sarup. 
the sloth was found in possession of Pir 
Bax. Ram-Sarup and Pir Bax have been 
tried- together and sonvieted eaoh under ses- 
tion 411, Indian Penal.Code, of being in dis. 
honest. possession of stolen property knowing 
the same to be stolen. I am not soneerned 
with the truth or falsehood of the prosecution’ 
story with regard to the sommiasion of the 
burglary, the possession of the oloth by the 
two applisants and its identifieation as a 
portion of the stolen property, It -is not 
necessary for me to express an opinion as to 
the value of the evidense on these points. 
There. isa defect in the prosedure in the 
trying.the two men together. This is an 
insuperable defest, They sould not be tried 
together legally for the offenses whieh they 
are alleged to have committed. The sonviet- 
ion cannot stand. I direst that the applisant 
Ram Sarup be released. As, however, the 
eonvietion is equally bad against Pir Bux 
who has not applied, I further direst that 
the sonvistion of Pir Bux be set aside and 
that he. be also released. The offüiee will sce 
the latter order earried ont. 

Oonwiction ses aside. 





PATNA HIGH COURT. 
URIMINAL Revision No, 522 or 1920, 
November 16, 1920, 

Present: —Mr. Justiae Jwala Prasad. 

. MADAN LAL-—PezriTIONER 
Verays 
FULOHAND RAM AND OTHERS 
' —QOpposire PARTY. 

Criminal Proeadure Gode (Act V of 1898), as, 144 
(1), (4), 145—Possession doubdtful—Proper section 
under which order can be passed—Order amounting to 
ejectment decree of Oivil Court, whether can be made ` 
by Magistrate—Jurisdiction ~ Ultra vires order, whe- 
ther can be set aside under sub-s. (4) of s, l44—. 
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Itis only when possession is either undisputed 
or clear beyond any shadow of doubt that section 
144 of the Criminal Procedure Code applies. Where 
the possession is disputed the seotion has no appli- 
cation, the effective and proper section is section 
143 of the Code. [p. 6:2, col 1.) . 

A Magistrate has no jurisdiction to pass under 
section i4!, Oriminal Procedure Code, an order 
which amounts toanejectment decree of a Civil 
Court. [ p. 622, col. 2.] 

Where an ‘order made by a Magistrate under 
sub-section (1) of section 144, Criminal Procedure 
Code, is such as the Magistrate had no jurisdic- 
tion to make, the order cannot be set aside under 
sub-section (4) of that section. Such ultra vires 
orders can be set aside only by a High Court in 
revision. [p. 622, col. 2; p. 623, col. 1.] 

Applisation for revision against an order 
of the Sub-Divisional Magistrate, Gicidh, 


dated the 5th Ostober 1920. 


Mr. G. 0. Fal, for the Petitioner. 
Messrs. K. B. Dutt and A. K. Roy, for the 
Opposite Party.. 


JUOGMENT.—This 18 
against the order of‘ the Sub.Divisional 
Magistrate of Giridih, dated the Sth of 
Ostober 1920, passed under sestion 144 of 
the Code of Criminal Prosedure against 
the petitioner, The order dirests a `notise 
to be served upon the. petitioner requiring 
him "to keep away from -the mine, unlesa 
he gets an order of possession from a 
competent Court." The order is an onteome 
of a dispute between the parties with 
respest to the possession of ssrtain Mies 
mines, 

On the report of the Polise, at first tha 
Magistrate isaned noties under ssetion 144 
on the sesond party by his order of the 14th 
of September 1920, diresting him to show 
eause on the 28th.of September 1920, 
The matter was taken up on the 5th of 
Ostober, the parties filed oertain dosuments 
and argued . ont their respestive  elaims. 
The Magistrate then  dissovered that the 
original order of the 14th of September 
against the second party was passed under 
a misapprehension of the report of the 
Poliee and that noties under sastion 144 
of the Code of Criminal Proasedure should 
really issue againat the first party peti- 
tioners. From the fasts plased before the 
Magistrate he further found that the 
“dispute” batween the parties was “about 
the possession of Misa mines in village 
Baharwabauk in Gadi Bhandari.” After 
diseussing the ease] and the documents of 


an appliaation 
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- *hé partibs the' Magistrate recorded the 
fal awing findihg:— 

"Henee the truth appears fairly obvious 
that the second party, who paid Chaukidari 
"tax and has a house in the village, has 
‘owned and worked : the rmiines for years, 
bat five months ago Having, esased tempo- 
rarily to work them the first party seized 
the opportunity to staré work.. (n the 
‘return of the second : party a danger -of a 
breash of ‘thé’ pease naturally arose. 

He further held thatthe first party 

“in oesüpying these temporarily aban- 
doned mines, were mere trespassers and 
néver sequired legal possession atall. As 
goon ‘as the ascond party discovered the 
trespass, ho took mensüres for ejestment,” 

Upon these findings’ the Magistrate an- 
sswered the question raised by him as to 
"who is to be considered to. be in real 
possession,” in favour of the sesond party. 
He eaéselled the provisional order against 
the sesond party and dirested a notiee to 
be issued against the first party under 
section 144 of ‘the Code of Criminal Pro- 
eedure, i in the ternis already adverted to. 

It is thus. elear from the findings resord- 
ed by the Magistrate that the first party 
‘was not in astual possession of the mines 
‘ on the date of the order and was; in fast, 
dispossessed five or six months ago. This 
is clearly a ease to whieh séetion 144 
‘of the Code of Oriminal Prosedure had 
no application, The dispute as to the 
‘possession of the property in question 
gould only be desided under sestion 145 
of the Ocde. The authorities on this 
‘point are too numéróus to be quoted. I 
lately diseussed the suthorities and have 
‘laid: down the respeetive sedpe and appliea- 
‘tion of sestions 144 and 145 of the Coda 
-of ‘Criminal Prosédüre. isde Gourt Dutt 
‘ty, Gobind Singh (1) and  Tarapada 
‘Bhaitacharjt v. Emperor (2)]. It is only 
when the possession is either undisupted 
‘or eléar beyond any shadow of doubt 
' that sestion 144 of the Qode applies, 
Where, as in the present sase, fhe posses. 
sion is disputed, sestion 144 of the Code 
has no applieation, the effestive and the 
‘proper sestion is seotion 145 of the Code, 


i mee) 53 Ind, Cas. 829; 1 P: L, T: 44; 20 Or, L; ds 
829. l l 

(2) 56 hid, Cas, 193, 1 P.L. T. 72; 21 Or. L. J, 
241. 
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Again, the order of the Magistrate vir- 
tually is one of ejeetíment in a aivil suit, 
This is beyond tha juriedistion of the 
Magistrate to do. No doubt, thers is a 
serious dispute between the parties threaten- 
ing a breash of the pease. -The best 
sourse for the Magistrate to do was to 
prevent the breash of the pease by,issuing 
notises upon both the parties ` under 
section 144, instituting proseedings under- 
sestion 145, attaching temporarily the 
subject-matter in dispute under slause (4) 
of sestion 145 of the Oode and finally 
determining once for all the possession of 
the parties. If, however, he was not .abla 
to determine that any of the parties was 
in possession within two months next 
before the date of his order, under elause (1) 
of section 145 of the Code, he sould 


-‘attash the subjest-matter in dispute Boer 


section 146 of the Code. 

Lastly, the temporary order against one . 
of the parties under sestion 144 of the 
Code is not a permanent prevention of 
the danger to the breash of the pease for 
its duration is only of two months. 

For these reasons, I hold that the finding 
as well as the order of the Magistrate, 
dated the 5th of Ostober is without juris. 
distion, and. I have no hesitation in setting 
it aside. 

Mr. Dutt took-a preliminary objeetion 
to the applieation, being heard by this 
Court. He urged that the applisation was 
premature under elanse (4) of seation 144 
of the Code, and that the petitioners ought 
to have gone to the  Distrieb Magistrate 
in the first instanee. Under that slause, 
the Distriet Magistrate, or the Magistrate 
who passed the original order under seo- 


, tion 144 sould rescind or alter the order. 


The petitioner, however, asks to have the 
order set aside on the ground that the 
Magistrate had no jurisdistioh to make the 
order under section 144-of the Code. This 
question sould not, to my mind, be enter- 
tained by the Distriet Magistrate, or the 
Magistrate, who passed the order in 
question, The petitioner invokes the powere 
of revision of superintandeneé of this Court, 
Sash a power doàs not exist in the sub. 
ordinüte Court. I am fortified in this view by 
the desision of Mr. Juatiee Das-in Oriminal 
Revision No. 299 ‘of 1919, desided on thé 
22nd of September 1919. I adopt thet 
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reasoning of that learned Judge for hia 
holding that sestion 144 clause (4) “was 
mot intended to bə axersised as an 
appellate or revisional power, that is to 
say, it was not intended fo be exercised 
when the order is shallonged as a wrong 
order, or an order beyond the jurisdistion 
of the Court, but was intended to be 
exersised when sirsumstanses arose render- 
ing the eontinuanse of the order necessary 
or rendering the alteration of the order 
neeessary.' 

I, therefore, overrule the contention 
of Mr. Dutt and hold that this Court has 
jurisdiction to set aside the order in question, 

At the same time. I eannot help notio- 
ing that the applieation in the present 
ease purports to have been made under 
seetion 439 of the Code of Criminal Pro- 
cedure. 
oversight and was only a clerical mistake, 
The applieation was intended bo be both 
under sestion 439 of the Code and under 
sestion 107 of the Government of India 
Ast. That this was the intention, is 
obvious from the grounds taken for the 
setting aside of the order. The ground 
taken in the petition ia that the order, 
"passed was without jurisdistion, inasmush 
as the learned Magistrate ould not deside 
the question of possession in a proceeding 
under section 144 of tha Code of Criminal 
‘Prosedure, mush less aould he declare 
possession in favour of a partisular party.” 

The result is that the order of the 
Magistrate, dated the 5th of Ostober is set 
aside. I have no doubt that the Magistrate 
wil take prompt aetion under the law 
and institüte proseedings under sestion 145 
of tha Code, in sase there be a danger to 
the breach óf the pease on assount of 
the dispute between the parties as to the 
possession of the mines in question. 

i Rule made absolute. 





LAHORE HIGH COURT. 
OnrMINAL APPEAL No. 285 oF 1921. 
June 18, 1921, 

Present ; —Sir Shadi Lal, Kr., Chief 
Justiee, and Mr. Justise Harrison. 
LASHKAR AND OTHERS— ÁPPEGLANTS 
veraus 


EMPEROR-—HzsPONDENT. 
PenalKCode (Act XLV of; 1860), ss. 890, 396— 
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Dacoity—Murder committed during retreat-Offence— 
Liability of members of gang. 


A murder committed by a member of a gang 
of dacoits while carrying away the stolen property 
is murder committed in the commission of daooity 
within the meaning of section 398 of the Penal 
Code, and all members of the gang are liable to 
Pa punishment provided by that section. [p. 624, col. 


Appeal from an order of the Sessions 
Judge, Lahore, dated the 17th Marsh 1921. 

Mr. M. Obedulla and Mirza Asghar Beg, 
for the Appellants. - 

Diwan Khzlanda Ram, R. S., Publie Pro. 
gesutor, for the Respondent. 


JUDGMENT.—On the night of the 19th 
August 1921 the house of one Kiman in 
the village óf Sheikh Saad in the District 
of Lahore was raided by a gang of five 
dasoits, one of whom was armed with a 
gun and the rest with chhàvis Kiman 
himself was not in the house at that time, 
but his two wives, Musammai Phanan and 
Musammat Nuran, who were in the housa 
with two shildren were deprived of their 
ornaments and Musammat Phanan wasalso 
molested. The dasoits rausasked the house, 
broke open a box sontaining jewellery and 
made good their escape with their booty. 
It appears that on hearing the ontery of 
the women a large number of villagers 
assembled outside the house, and the offenders 
in fighting their way through the srowd 
shot one Jaimal déad, and inflioted serioxsg 
wounds upon one Jamala who died shortly 
afterwards. 


The Sessions Judge of Lahore has gone 
visted three persons, namely, Lashkar, Musa 
and Bagga, of having partisipated in dasoity- 
and has sentensed them under sestion 396, 
indian Penal Code, to the penalty of death 
eash. That the house of Kiman was the 
scene of a daring daooity does not admit 
of any dispute and the only question is 
whether the partisipation of the sonvists has 
been duly established. 

Upon an examination of the evidense for 
the prosesution we have reashed the son. 
elusion that, so far as Lashkar and Masa 
are ponserned, there sannot be the slightest 
doubt that they took partin the dasoity, 
As against them we hava not only the 
testimony of the approver Mahanda but 
also the evidense of the witnesses Musam- 
mat-Phanan, Musammat Nuran and Nizam 
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Din, who are 
both these persons formed part 


unanimous. in saying that 
of the 


- gang who visited the house of Kiman on 


the night in question. Further, we hava 
the fast that on .the 25th August 1920 


. Lashkar . prodused Hon his house an earthen 


vessel. .oontaining. . stolen:. ornaments and 
Musa prodused from the house of his 
eousin [mam Din an earthen pot containing 


. jewels, and from the house of a man Saddu 


. out the 
.four days afterwards, at an identifieation 


Kureshi .a pisces of sloth sontaining some 
other ornaments which have been identified 
to be a part of the stolen property. There 
is & mass of evidenee on the resord to 
show. that the ornaments produeed by 
Lashkar and Musa are the property of 
Kiman, and no serious attempt has been made 
to impeach the veracity of the witnesses 
who profess to identify the artieles. The 
‘dissovery of the stolen property soupled 
with the identifieation evidenee referred to 
‘above affords, in our opinion, & strong sor: 


i 


roboration of the approver’s story as againat 
these two men, and we have, therefore, no 


doubt that their guilt has been fully estab» 


‘lished. 


Coming now to the ense against Bagga 
we find that there is no evidence to support 
the story of the approver. It is admitted 


that -Bagga was not found in possession of 


any stolen property, and the learned Sessions 


.dudge is wholly wrong in saying that Musam- 
. mat ‘Phanan identified this sonviet 


“before 
The learned 
that ‘the 


the Poliee and again in Court." 
Vakil for the Orown admits 


‘identifiaation parade, at whieh Musammat 


Phanan was asked to pisk out the offenders 


‘was held on the 27th Angust 1920, and 
ib is 


beyond doubt that Bagga was not 
arrested until the &th September 1920, 
It is elear that this lady never identified 
Bagga and her statement that she  pisked 
"three. aosusel and the approver 


parade” is manifestly ineorrest. We have 


'gearehed in vain for any evidense to show 
‘that Bagga was identified by any person 


before the Court, indeed, the learned Vakil 


. for the Orown admits that he is unable 
 .to.mupport the eonelusion arrived at by 
‘It is elear that beyond ` 


the Sessions Judge. 
the approver's testimony there is not an tota 
of evidenee tosonnest Bagga with the aom- 
mission of the erime and we must, therefore, 
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hold that his partieipation in the dasoity 
has not been established, 

The learned Vakil for the appellants 
esontends that as the murders were sommitted 
when the offenders were effesting a retreat, 
if cannot be said that they were eommitted 
in tha aourse of the aommission of the 
dasoity. To this sontention we sannot 
asoede, It is beyond doubt that the eulprits 
were engaged in earrying off their booty, 
and in view of the definition of robbery 
sontained in sestion 390, Indian Penal 
Code, it: must be held that they were still 
engaged in committing dasoity. Themurders 
of Jaimal and Jamala were, therefore, 
committed in the sommission of the daeoity, 
and every offender is equally liable for the 
sonsequenses of the asts of ons or more 
of his somrades. The judgment in Emperor 
v. Ohandar (1), relied upon on bshalf of 
the appellants, is olearly distinguishable. 
In that oases the dasoits did not get 
any plunder and it was while they 
were retreating without any booty that ons 
of them turned round upon his pursuers . and 
committed & murder, Ib was sonsequently 
held that only the person who had astually 
committed the murder eould be sonvieted 
under sestion 396, and ‘that the responsi. 
bility for murder eannot be extended to the 
whole gang. 

We have no hesitation in holding that mur- 
der sommitted by daecits while carrying away 
the stolen property is “murder sommitted 
in the aommission of daeoity; and this 
view has been held by the Bombay High 
Oourí in Queen. Empress v. Sakharam 
Khandu (2), and by the Madras High 
Court in Vitti Thevan v. Vitti Thevan (3). 

For the aforesaid reasons we uphold the 
sonvistions of Lashkar and Musa and son- 
firming the sentenees of death imposed 
upon them dismiss their appeal, We 
aesept the appeal of Bagga and direst that 
he be released forthwith. 


Appeal accepted tn pari. 
'(1) A. W. N. (1906) 47; 8 8 Or. L: J. 294, 
(2) 2 Bom. L. R. 325. 
(8) 17 M. L. J. E 6 Or, L. J. 201. 
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PATNA HIGH COURT, 
APPSALS FROM ORIGINAL Decenns Nos, 85 AND 
86 or 1918. 
July 19, 1921. 
Present : —Mr. Justice Das aud 
: Justiee Sir John Bueknill, Kr, 
Kumar KALIKA NAND SINGH AND OTHERS 
i ~ [)EFENDANTS— APPELLANTS 
versus 


Kumar SHIVA NANDAN SINGH AND 


OTHERS —P GAI«TIFFS— RESPONDENTS. 

Hindu Law —Mitakshara—Karta's power to create 
charge—Karbu's precedent and subsequent conduct, 
effect of—Karta's power to borrow for buying prop- 
eróy--Karta's discretion —Kgrta's power to execute 
deed on behalf of family—Lender's duty to enquire 
into necessity or` to see to application of money— 
Necessity — Benefit —Lender's mala fides, how establish- 
ed— Burden of proof—Consideration— Presumption in 
lender's favour—Antecedent debt, doctrine of, appli- 
cability of—Evidence Act (1 of 1872), s. 114, 
iius. (g)—Suppression of docwment—Presumption 
against suppressor — Relevancy, whether questionable at 
any stage—Unproved document admitted without 
protest—Admissibility, whether questionable at any 
stage-~ Construction of doeument—Grant ~Construction 
doubtful — Doubt, how to be vemoved—Morigage— 
General description of mortgaged property, whether can 
be restricted by: enumerative description, | 


Per Das, J.—Under Hindu Law the karta of a 
joint family is entitled to charge the joint family 
property in- case of need, for the benefit of the 
estate, or for the purpose of saving the estate; 
and. where the charge is one that a prudent owner 
would make, the lender is not affected by the 
precedent mismanagement of the estate, nor 
would the validity of the transaction depend on 
the future conduct and mode of living of the 
karta. The actual pressure on the estate, the 
danger to be averted, or the benefit to be 
conferred upon it, in the particular instance, is the 
thing to be regarded. [p. 630, col. 1.] 


_, Hunoomanpersaud Panday v. Musammat Babooee 
Munroj Koonweree, 6 M. I. A, 898; 18 W. B. 812; 
Sevesire 258n; 2Suth. P. C. J. 29; I Sar. P. C. J, 
562; 19 H.R. 147 (P.C.) and Manna Lal v, Karu 
Singh, 56 Ind, Cas, 766; 1 P L,T.6 13 L. W. 652 
(P.O), relied upon. i 

The karta of a Hindu joint family is entitled 
to borrow for purchasing property. [p. 630, col. 1.] 
t Manna- Lal v: Karu Singh, 56 Ind. Cas. 760; 1 P. Li 
T. 6; 18 L. W. 652 (P. 0.), followed, 


t H 
The Manager of a joint family can execute a 
deed on behalf of the family. It is immaterial 
Whether the minor members of the family join or 
not. As a matter of law they cannot join. But 
if their names are mentioned as executants along 
with the manager, the deed is valideven if there 


was no registration, and consequently no execution 
dn their behalf. [p. 647, coli.) 


.A lender is bound to enquire into the neces- 
sities of the loan and to satisfy himself as well as 


40 
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he can, with reference to the parties with whom 
he is dealing, that the manager of the joint 
family is acting, in the particular instance, for the 
benefit of the estate. He should not act morely 
upon the representation made to him by ‘the 
manager. He is bound to make an honest enquiry. If he 
does so enquire and acts honestly, the real existence 
of an alleged sufficient and reasonably credited 
necessity is not & condition precedent to the valid. 
ity of the charge, and the lenderis not bound 
to see to the application of the money. But if 
he'does see to the application of the money, the 
uestion of enquiry becomes perfectly immaterial, 
To. 638, col. 2.] 

. Hunoomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree, 6 M. I. A.’ 893; 18 W. R. 81«; 
Bevestre 258»; 2 Suth P. O. J. 29; 1 Sar. P. O, J. 652; 
19 E. R. 147 (P. O.), explained and relied upon. 

If a case of mala fides is established against the 
lender, and such a case is established where it is 
shown that he must have known, when ho lent the 
money, that the transaction was bound to involve 
the family in ruin and that in entering it the 
borrower was acting in his own interest and not in 
the interest of and for the benefit of the family, 
he cannot ask the Court to uphold the charge in his 
favour and censsquently the security cannot be 
enforced against the family. [p. 839, col. 1.] 


To establish a case of mala fides against the 
lender each case must depend on its own facts. 
But generally (where the transaction is beneficial 
to the joint family and yet mala fidesis alleged 
against the lender) there must be evidence from 
‘which the irresistible inference would follow that 
the lender knew, when he advanced the money, 
that the borrower was so reckless and extravagant 
that it would be impossible for him to discharge 
the debt incurred by him, that the lender knew 
that the objéct of the borrower in purchashing 
property was not so much to benefit the family 
as to get an additional income for himself, and 
‘that in giving the loan the lender had for his 
object not so much the return of his loan as the 
acquisition of the property mortgaged to him. 
Tp. 640, ool. 1.] 

When the mortgagee of a joint family property 
threatens to sue on his mortgage, the karta of the 
family is entitled to exercise his discretion as to 
Whether he should submit to the suit or take a 
‘further loan to discharge the debt of the mort. 
gagee. Ifhe exercises his discretion bona fide and 
for the benefit of the estate, it should not be 
narrowly scrutinized by the Oourt. [p. 646, col. 1.] 


The burden of proving that a charge oreated by 
the karta: of a Hindu joint family on the joint 
family property was for a justifying necessity or 
for the benefit of the family- is on the lender. But 
when he makes out a prima facie caso of necessity 
and. benefit, it is for the opposite party to rebut 
that case by cogent evidence. [p. 631, col. L.] . 

Where & oharge is created by the substitution 
of a new security for an older one, and the con. 
sideration for the older one was an old precedent 
debt of an ancestor not previously questioned, there 
is a prima facie presumption in the lender's favour of 
a consideration that bind the estate. [p, 644, col, 


2.] 
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Humoomanpersaud Panday v. Musammat Babooee 
Mumraj Koonweree, 6 M.I. A. 398: 18 W.B. Bim 
Sevestre 26n; 2 Suth, P. C. J. 29; 1 Sar. P. C. J. 552; 
19 E. R. 147, relied upon. 

Wheré a party suppresses a document, the Court 
is bound to make every presumption, consistent 
swith facts, against that party. [p 63 ,col 1.] 

Hunoomanpersaud Panday v. Musammat Babooee 
Mumraj Koonweree, 6 M. L A. 898; 18 W. R. Sin; 
Sevestre 252n; 2 Suth, P, O. J. 29; 1 Sar. P. O.J. 
652; 19 E. R. 147 (P.C.) and Murugesam Pillai v. 
Manickavasaka | Desika Gnana Sambanda Pandara 
Sannadhi, 89 Ind. Cas. 659; 40 M. 402 ab p. 408; 
21 M. L. T. 288; 82 M, L. J. 369;. 15 A. L.J. 281; 
1 P. L.W. 4657; 86 L. W. 759; 21 C. W. N, 761; 
19 Bom. L. R. 456; 25 O. L. J. 585; (1917) M. W. N, 
487; 44 I. A. 08 (P. C.), referred to. i 

The question of the relevancy of a dooument is 
a question of law and can be raised at any 
stage; but the question of the proof ot a document 
is a question’ of procedure and can be waived, 
[p. 646, col. 1.] l 

Where, in the course of his examination by 
commission, certain documents are produced, 
tendered and admitted in.evidence without being 
proved according to law and without any objection 
or protest by the opposite party, the Court has no 
power to reject those documents, after they have 
come on its record with the proceedings of the 
commission, inasmuch as the question of the proof 
of the documents should be deemed to have been 
waived. [p. 646, col, 1.] d 

The best construction of deeds, and the one most 
‘satisfactory to the Courts, is to make each part 
expound the other, so as-to make allthe parts 
agree; and, if a doubt arises upon the ¢onstruo- 
‘tien of a grant, and the doubt can be removed 
by construing the deed adversely to the grantor, 
this will be done, especially where the deed is 
executed for valuable ' consideration, [p. 648, col. 
l ; 
3. soon as there is an adequate and sufficient 
definition, with convenient certainty, of what is 
intended to pass by a deed, any subsequent erroneous 
addition will not vitiate it, Therefore, the entirety 
which has been expressly and definitely mortgaged 
cannot be. prejudiced by an imperfect and inaccurate 
„enumeration of the partionlars of the mortgage, 
That isto say, a general description of the mort. 
gaged property cannot be restricted by its enumer- 
ative description following the general description. 
[p. 644, col 1.]. 

_ Llewellyn v., Jersey (Earl of), (1848) 11 M. & W. 
188 ab p. 189; l2 L. J. Ex 243; 68 R. R. 569; 
152 E. R. 707, Morrell v. Fisher, (1849) 4 Ex. 691 
at p 604; 19 L. J. Ex 278: 154 E, R. 1850, 14 L. T. 
(o, 8.) 898; 80 R. R. 702, West v. Lawday, (1866) 11 


t 


HLL. C. 375; 11 E. B. 1878; 18 L, T. (x. s.) 17h. 


“145 R, R. 238, relied upon. 


Per Bucknitl, J—It would be throwing far too 
grèat a burden upon one who lends money to the 
karta of-a joint family subject to Mitakshara Law, 
to demand from him a correct prophecy, -at the 
‘date of the transaction, as- to whether it will or will 
not turn out beneficial to the family [p. €54, col. 4, | 

The doctrine of antecedent debt applies only 
where the relationship of father and son exists. 
[p. 655, col. 2.] MIT r 2 E 
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., Appeals from a decision of the Subordinate 
Judge, Monghyr. 

Messre. Manuk, S. N. Sahat, Hari Bhusan 
Mukhar i, D. N, Strear, Bazkunth Nath Mitter, 
7 ulwant Sahay and S. N, Palit, for the Appel- 
anta. 

Messrs. Hasan Imam, P, K. Sen, O. O. Das, 
A. O. Sen, Syed Hyder Imam, Purnendu 
Narain Sinha, Naresh Ohandra Sinha and 
Abani Bhusan Mukharji, for the Respond- 
ents, ; 


JUDGMENT, : 

Das, J.— The substantia] question whieh 
we have to decide in these appeals ie, whether 
the plaintiffs are entitled to enforae the 
mortgsage-bonds exesuted in their favour 
on the 18th July 1904 and on the 7th 
November 1912 against the minor sons of 
the exesutants. The bond of the 18th 
July 1904 forms the subjest matter of Suit 
No. 464 of 1914 and of Appeal No. 85 of 
1918; the bond of the 7th November 1912 
forms the subjeet matter of Suit No. 465 
and of Appeal No. t6 of 1918. 

The material fasts are aa follows :— 
Kumar Srinandan Singh, the Malik Zemin» 
dar of extensive properties known as Sri- 
nagar Raj, died sometime in 1880 leaving 
& widow, Jugrama Koer, and three minor 
sons, Nityanand Singh, Kamalanend Singh and 
Kalikanand Singh. Nityanand was the son of 
Brinandan by a predespased wife, and Kamala- 
nand and Kalikanand were his sons by Jug. 
rama Koer, ln 1882, the Court of Wards took 
up the management of the estate on behalf 
of the minor proprietors and sontinued to 
be in possession of the estate until the 
year 1791 when Nityanand, having attained 
his majority, took over the management 
from the Oourt of Wards. In the same 
year, Rani Jugrams Koer, as the next 
friend of her minor sons Kamalanand and 
Kalikanand, instituted a partition snit 
against Nityanand, and, on the 30:h June 
1892, a final partition deeree. was by son~ 
sent passed awarding one-third of the 
estate to Nityanand ‘and, two-thirda of the 
estate to Kamalanand and Kalikanand jointe 
ly. It is important to remember that thia 
desree did not effeet a division of the 
properties by metes and ‘bounds, but that 
it provided for separate ‘sollestion of the 
rents, issues and profits assording to the 
shares of the parties whieh were defined 
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and askowledged in the desree, Ib is also 
important to remember that the Banaily 
Raj and the Srinagar Raj (originally son. 
stituting one Raj) are tenants-in-common 
in most of the properties whish formed 
the subject-matter of the partition suit, 
and that the share allotted to Nityanand was 2- 
annas, 4-pie in the properties constituting 
the Srinagar and Banaily Kaj. 

On the [4th June 1894, Nityanand 
borrowed Rs. 2,00,000 from the plaintiffs on 
the sesurity of his 2-annas, 8-pie in Tuppa 
Jamalpur, Nawhatta, and in twenty-two 
other items of properties, and exesuted a 
mortgage-bond in favour of the plaintiffs 
agreeing to pay interest on the money 
advansed at the rate of 73 par sent. per 
annum, On the 6th Marsh 1599, he bor- 
rowed a sum of Ra. 3,50,000 from the Banaily 
Raj, on the sesurity of the entire share 
allotted to him on partition: and executed 
a mortgage-bond in favour of the Banaily 
Raj, agreeing to pay interest at the rate 
of seven -pər sent, per annum with half 
yearly rests. In 1901, the Bansily Raj 
sued upon the sesurity of the 6th Mareh 
1899 and, on the lith Maroh 1902, obtained 
a mortzage-deeree against Nityanand. By 
the 12th September 1903, the olaim of 
the Banaily Raj against Nityanand onthe 
foot of the mortgage.deeree of the llth 
Marsh 1902 amounted to Rs. 4,89,679. On 
that date, a very important transastion 
took plase whish it is neoessery to mention 
at this stage. Kamalanand and Kalikanand, 
both of whom were now of age, pur- 
ehased the desrea obtained by the Banaily 
Raj against Nityanand for the sum of 
Hs. 4,89,079 and, as a sesurity for the 
payment of the purehase.money as well as 
for an advanse of Hs, 11,000 made on that 
date by the Banailly Raj to Kamalanand 
and Kalikanand, they exesuted a mortgage- 
bond in favour of the Banaily Raj agree- 
ing to re pay the sum of Rs, 5,00,000 
with interest thereon at 6 per sent. per 


annum with half yearly rests "on the expiry ` 


of one year from the date of the bond," 
that is tosay, on the 19th September 1904. 
lt appears that the sum of Rs. 679 was 
paid eash by Kamalanand and Kalikanand 
to the Bansily Raj. That was the first 
step taken by Kamalanand and Kalikanand 
to prevent the family properties from going 
into the hands of strangers, The next 


-took place; first, in 
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step, obviously, was to purehase from Nitya- 
nand sueh interest as he still had in the 
properties, namely, his equity of redemption; 
and this they did on the 28th Ostober 
1903 for the sum of Hs. 60,000, ont of 
whish they paid Rs, 6,000 in sash to’ 
Nityanand and retained the balanes in 
their hands agreeing to pay Rs. 300 per 
month to him during his natural life. 

By the purehase of the 28th Ostober 
1903, Kamalanand and Kalikanand made 
themselves liable to diseharge the debt 
due by Nityanand to the plaintiffs on the 
mortgage of the 14th June 1894. On the 
18th July 1904, the position was as follows;— 
The plaintiffs elaim on the foot of the 
mortgage of the 18th July 1904 amounted 
to Hs. 4,833,135. Banaily's elaim on the 
foot of the mortgage of the 12th September 
1908 amounted to Hs, 5,295,815. On that 
date, Kamalanand and Kealikanand took a 
loan of Rs. 3,00,000 from the plaintiffs and 
diasharged the mortgage of the 12th 
September 1903 in favour of Banaily Raj 
by the payment of Rs, 3,00,000 and by the 
execution of a fresh mortgage in its favour 
for the balanse still due to it, that is to 
say, for Rs. 2,295,000, Rs. 815 apparently 
having been paid by them out of their 
own funds. They also diseharged the mort- 


gage of the 14th June 1894 exeeuted by ` 


Nityanand in favour of the plaintifs by 
exeeuting a fresh mortgage in favour cf 
the plaintiffs binding themselves in the 
gum of Re. 7,883,135 whieh insluded the 
sum of Rs. 3,00,000 advaneed to them by the 
plaintiffs on that date. On the 18th July 
1904, therefore, two important transaetions 
eonsideration of the 
sum of Hs, 4,338,135 on that date due and 
owing to the plaintiffa by Nityanand, whose 
equity of redemption had meanwhile vested 
in Kamalanand and  Kalikanand, aud in 
eoneideration of & present  advanse of 
Rs. 3,00,000 made by the plaintiffs ta 
Kamslanand and Kalikanand, the latter oxe- 
auted a mortgage-bond in favour of the 
former, agreeing to pay interest on the 
sum due at the rate of 6 per eent, per 
annum with half-yearly rests; seeondly, in 
consideration of the sum of Hs. 2,25,000, 
which still remained due and owing by 
Kamalanand and Kalikanand tothe Banaily 
Rej, the former, in substitution of the 
sesurity of the 12th September 1903, ereated 
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& fresh seourity in favour of the latter 
and agreed to pay interest at the rate of 
‘six per cent. per annum with half-yearly 
rests, The mortgage-bond exesuted by 
Kamálanand and Kalikanand on the 18th 
July 1904 in favour of the plaintiffs is 
` tbe- subjeet matter, of Suit No. 464 of 1914, 
-and Appeal No, 85 of 191r. 
Kamalanand died on the 14th April 1910 
leaving three sons, Ganganand, born on 
‘the 24th September 1898, Ambikanand, 
‘since deeeased, and: Ashutanand, born on 
: the 31st Mareh 1507. He did not in his 
-lifetime take any steps to disoharge ‘the 
. debt' due- to the Banaily Raj on the seourity 
of the 18th July 1904, On the 7th Novem- 
“ber 1912, the total sum due to the Banaily 
‘Raj was Rs. 3,894,000. On that date, 
+ Kalikanand for self and as guardian of 
' his mincr sons and nephews borrowed 
: another sum of Re, 3,00,00. from the plaint- 
. ifs and dissharged the debt due to the 
Banaily Raj. It appears that they paid 
„out of their own fonds Rs, 34,000 to the 
; Banaily Rap The mortgage  whish 
“they: executed in favour of the 
plaintiff on tbe 7th November 1912 is the 
: Bübjeot-matter of Suit No. 465 of 1914 and 
Appéal. No. 86 of 1918, 
* „The only serious defense put forward to 
^ the slaim of the plaintiffs waa ky the 
minor sons of '‘Kamalanand:and Kalikanand 
who eontended that tke joint family proper- 
- ties sould not be'affeated by the trans- 
. actions ‘of the 1&th July 1904and the 7th 
* November 1912. The: defenee was one 
* which is familiar to the QOourts -of law in 
.fhis: country, namely, that there was no 
..jüstifying necesdity for the loan, and; as it 
. eonferred no benefit on the joint family, 
| the properties belonging to' tlie joint family 
: are not answerable for the olaim of the 
: plaintiffs.. There were sertain other points 
raised in ihe written statement of the 
' defendants whish it will be oar duty to eon- 
^ sider; but the substantial question raised 
is one of fact, namely, 
'ineurred fora justifying family necessity 
«or in order fo:confer a benefit on the joint 
‘family P The learned Subordinate Judge 
>. dealt with the question in a ‘judgment of 
" ‘great-ability and fairness, He thought that 
“the question of. legal nesessity or benefit 
did not really arise,- as -tho sesurities sued 
^apon were given in order to enable Kamála. 
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nand and Kalikanand to discharge obliga- 
tions not only anteeedently insurred, but 
insurred distinet and separate, or, in other 
words, apart from the seeurity sued upon. 
Dealing then with the question of fast, he 
same to the seonelueion that, though there 
wes no legal nesessity for the loane, still 
the seeurities were enforeeable against the 
joint family as the debts were ineurred for 
the benefit of the joint family.  Acsording 
to the view of the learned Subordinate 
Judge, it was a distinet advantage to the 
joint family to retain Nityanand’s one- 
third share in the family; and as that share 
was . worth more than sixteeo lakhs of 
rupees, and as Kalikanand and Kamalanand 
paid Rs. 9,67,00C for it, the transastion 
was intrinsically benefeial to the family. 
Examining the cease from another stand. 
point, the standpoint of the actual profit 
made by the joint family from the trans- 
astior, the learned Subordinate Judge 
found that, though the joint family had to 
pay Rs, 60,000 a year as interest on the 
debts inourred by Kamalanand and Kalika- 
nand, Nityanand’s share was worth to it at 
least Rs. 95,000 a year. As there may be 
some doubt as tothe astual finding of the 
learned Subordinate Judge on this “point, 
itis as well to explain that, aesording to 
the learned Subordinate Judge, Nityanand 
derived a profit of at least Ra. 80,000 a 
year from his share of the properties after 
meeting the Government demands, rent 
payable to superior landlord and eatablish. 
ment charger, of whioh the last item aost 
Nityanand Rs. 15,000 a year. As there is 
evidence in the  resord from the side of 
the defendants themselves that the joint 
family did not inour any additional expen- 
ditnore in respeet of establishment sharges 
by the purshase of Nityanand’s share beyond 
Re. 30 per month, the learned Subordinate 
Judge thought that that is a.matter whieh 
ought to be taken into consideration in 
estimatin: the benefit that aserued to the 
joint family, In the result, the learned 
Subordinate Judge gava the plaintiffs mort. 
gage deerees for the full amount alaimed by 
them. 

It was not sontended by Mr. Manuk in 
this Coart that the fall eonaideration was 
not paid by the plaintiffs ine respest of the 
securities whieh fhe plaintiffs are seeking to 
enforso against the defendacts, Nor was 
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it sontended that the money advansed by 
the plaintiffs did not go in full to dissharge 
the prior obligation of Kamalanand and 
Kalikanand. It is not the sasa of the defend- 
auta that the monsy advanced by the 
plaintiffs was paid into the hands of Kamala- 
nand and Kalikanand and was wasted and 
dissipated by the latter in immoral and 
extravagant living. Indeed, the evidense is 
onslusive that, after satisfying their own 
elaims in respeot , of the transaction of the 
l4th June 1894, the plaintiffa paid the 
balanee of the money advansed direstly into 
the hands of the Banaily Raj, first in 
reduetion of its slaim against Kamalanand 
and Kalikanand on the mortgage of the 
12th September 1903, and then in satis- 
fastion of its entire elaim against Kamala- 
nand and Kalikanand. It was, however, 
sontended by Mr. Manuk that justifying 
nesessity there.was none for the loans, and, 
as for benefit, however benefisial the trau- 
sation might have been to Kamalanand 
and Kalikanand it has not,in its rasulé, 
benefited the joint family as a whole. 


I propose first to sonsider whether the 


transastion of the 12th September 1993 was 
binding on the joint family; for if it wa, 
then the plaintiffs start with an initial 
advantage in their favour, for it is conceded 
that, as to part cf the charge in one appeal, 
and the whole of the sharge in the other 
appeal, they were ereated by substitution of 
new securities for old ones, It is, therefore, 
of the utmost importanss to sonsider the 
binding sharaster of the transastion of the 
12th September 1903. Mr. Manuk's argua 
ment is, that -that transastion was an 
improvident transastion into whieh no 
prudent owner would enter. Ho asaordingly 
argues that the  eharge must fail in its 
entirety, and the plaintiff.’ suit dismissed. 
Now, what was the transaction of the 12th 
Saptember 1903? It will be remembered 
that by the sompromise.deoree passed on 
the 30th June 1822 (Hxhibit 60) there was 
a disruption of the joint family sonsisting 
of. Nityanand on the ons hand and Kamila- 
nand and Kalikanand on the other. That 
desree did not offeat a division of joint family 
properties, but it did provide for the separate 
eollestion of rents, issues and profits by the 
parties in proportion fo their shares in the 
joint family properties,  Nityananl, in the 
eourse of his management of one third shara, 
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insurred heavy liabilities both to the plaint: 
ifa and to the Banaily Raj. Banaily Raj 


obtained a mortgage desree against Nitya- , 


nand for Rs. 4,57,159.12.6 on the lith 
March 19029. On the 12th September 1903, 
the liability of Nityanand, on the foot of the 
desree obtained by the Banaily Raj,amounted 
to Rs. 4,89,079.3.9. On that date, Kamala- 
nand and Kalikanand, in order ultimately to 
buy up the share of Nityanand, purshasad 
the desree obtained by the Banaily Aaj 
against  Naityanand for the 
Rs, 4,89,679-3-9, and taking a eash advanse 
of Rs. 10,320-12-3, executed a mortgage bond 
in favour of tbe Banaily Raj for Rs, 5,00,060. 
On the 28th October 1903, Kamalanand and 
Kalikanand obtained a transfer to them of the 
equity of redemption that was in Nityanand 


in eonsideration ofa sum of Rs. 6,000 paid. 


to Nityanand in sash and an annuity of 
Rs. 3,600 a year during the term of his natural 


life whioh was valued at Rs. 54,000. Now, 


in my view, the mortgage of the 12th 
september 1903, (Exhibit 35) and the 
purashase of the 28th Ostober 1903 (Hxhibit 
59) must be sonsidered as one transastion. 
It is nesessary to remember that the share 
of Nityanand purshased by Kamalanand 
and Kalikanand on the 28th Oatober 1903 
was subject to charges, first, in favour of the 


plaintiff, sesondly, in favour of the Banaily | 


Raj, and, lastly, in favour of his mother 
Jugrama Koer. The plaintiffs’ claim against 
Nityanand on foot of the mortgage executed 
by Nityanand in favour of the plaintiffs on 
the 14th Juve 1294 amounted, at this date, 
to about four lakhs of rupees. Banaily Raj’s 
elaim, as has been mentioned, was 
Rs, 4,89,679, His mother was entitled to gat 
Rs. 333.5.4 per month which at fifteen 
years’ purohas3 may bə aapitalizad at 
Rs. 60,000. The sonsideration-money paid or 
agreed to he paid to Nityanand was 
Rs. 60,000. It will appear, therefore, that 
Kamalanand and Kalikanand paid rapses 
10 lakhs for the share of Nityanand, The 
question which we have to deside is, was the 
transastion a prudent one on the part of 
Kamalanand and Kalikanand ? 

It was argued by Mr. Manuk that Hindu 
Law does not permit the karta of a joint 
Hindu family to sharge the joint family 
properties exeept in the sase of a jastifying 
nesesBity, and as justifying nesessitg there 


was none for the trausaotion of 1903, that, 


sum of. 


i 


N 
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transastion was not binding on the joint 
family. In my view, the argument is wholly 


< inadmissible in view of the desisions of the 


Judieial Committee. It is suffisient to refer to 
two eases, the earliest and the latest, desided 
by: the Judisial Committee. In the eelebrat- 
ed ease of  Hunoomanpersaud Panday v, 
Musammat , Babooee Munrai Koonweree (1) 
Lord Justice Knight. Bruse laid down the 
law as follows :— Upon the third point, it is 
to be observed that under the Hindu Law, 
the right of a bona fide ineumbraneer who 
has taken froma de facto manager a sharge 
on lands ereated honestly, for the purpose of 
saving the estate, or for the benefit of the 
estate, is not (provided the sireumstanses 
would support the eharge kad it emanated 
-from a de facto and de jure manager) affeeted 
' by the want of union of the de facto, with the 
de jure title." And again; "The power of 
the manager for an infant heir to eharge an 
estate, not his own, is, under the Hindoo Law, 
a limited and qualified power. it ean only 


“be exereised rightly in a ease of need, or for 


the benefit of the estate. But where, in the 
‘particular instance, the charge is one that a 
prudent owner would make, in order to 
benefit the estate, the bona fide lender is.not 
affested by the presedent mismanagement of 
the estate. The aetual pressure on the 
estate, the dangerto be averted, or the benefit 
to be eonferred üpon ir, in the particular 
instanee, is the thing to be regarded.” In the 
ease of Manna Lal v. Karu Singh (2), desided 
by the Judieial Committee on the 29th July 
1919, the question at issue was, whether the 
mortgagee was entitled as against the joint 


family to enforce a mortgage exeauted by the ` 


karta to raise a loan, in order to enable him 
to pay a premium on a lease whieh the karia 
had taken for the benefit of the family, The 
Judieial Committee answered the question in 
the affirmative, Ineidentally, it desided that 
the saria of a joint family was entitled to 
borrow money in order to purehase property, 

I have next to  eonsider whether the 
irensaetion was for the benefit of the family, 
as to whieh question, the onus is undonbtedly 
on the piena It will be remembered 


(1) 6 M. IA. 898; 18 W. R. 8ln; Sevestre 258; 


2 Sud. P. G. J.20 1 Ban P. O. J. 65% 19 HB, 


147 (P. CJ. 
p (2) 56 Ind. Ons. 766; 1 P. L; T, 6; 18 L. W, 662 
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that there was a mortgage by Nityanand 
in favour of the plaintiffs so far bask as the 
14th June 1894, and Raja Kamaleshwari 
Prasad, one of the plaintiffs, swears that, at 
that time, he ascertained that the insome 
whieh Nityanand derived from his one-third , 
share was Rs. 1,50,000. Now there is no 
question that the evidence of the plaintiffs on 
thia point must be assepted, for it is admitted 
in the written statement of the minors that 
the income derived by Kamalanand and 
Kalikanand in respest of two-thirds share of 
was "not less than 
three lakha of rupees.”  Naranath Jha, one 
of the witnesses examined on behalf of the 
defendants, said that "the insome of Kumar 
Nityanand was about Re, 13 lakhs.” 

Now, the question whiah the plaintiffs have 
to answer is this: would a prudent'owner 
give 10 lakhs of rupees for a property which 
yielded an ineome of 1i lakhs? As a business 
man, Raja Kara lah A had no: diffieulty 
in answering the question in the affirmative, 
He makes three points in hisevidenee as to 
the benefit sonferred on the family by the 
purehase: “rst, (to quote his own words) 
the purchase was sheap at the prise; secondly, 
no additional establishment charges were 
insurred by the family by this purahuse; and, 
lastly, there would have been insurmountable 
diffieulties in the way of the family if Nitya. 
nand’s share had passed into the hands of 
strangers, 

The firat point needs no argument. The 
learned Sobordinate Judge bas shown that 
the value of Nityanand’s share was at least 
16 lakhs of rupees and that the transaction 
was prima facte benefieial to the family. 
The sonslusion of the learned Subordinate 
Judge on this point is far too favourable to 
the defendants, for I have no doubt whatever, 
as I shall presently show, that the value of 
Nityanand’s share was over twenty lakhs of 
rupees. 

The sesond point is not so elear; but, as 
the learned Subordinate Judge has asdepted 
Raja Kamaleshwari’s evidense on this point, 
and as it ia sorroborated by the evidense of 
the defendauts’ witness Ziahurul Hussain, I: 
cught not to differ from the learned Subordi- 
nate Judge on this point. That evidenee is 
again inherently probable, as it does not 
require two persons to sollest rent from the 
It will be remembered that the 
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not effest a division of ‘the properties; it 
merely provided for the separate sollestion 
of rents, and if is probable, as the plaintiff 
says, and as Zahurul Hussain admits and as 
the learned Subordinate Judge has found, 
that no additional establishment sharges 
were ineurred by the family as a result of the 
purehase Now the aeseptance of this 
evidence has important results, for the value 
of Nityanand’s share “must be far greater 
to the defendants’ than to Nityanand. 

The third point, to my mind, is 
perfestly elear, The share of Nityanand 
was part of the Srinagar Raj. It sonsisted 
not only of Zemindari properties, but 
valuable kamat and jote lands and 41 
villages eomprised in 7 putni mahals and 
6 villagas eomprised in one darpuini mahal. 
I have said before, but it is nesessary to 


repeat, that the partition between the . 


brothers did not effest a division of the 
properties. It was manifestly undesirable 
to let in strangers into the land, The 
question was not merely ona of sentiment, 
but one of imperative neeessity, The Raj 
Banaily had advertized Nityanand’s ‘share 
for sale in exeeution of its mortgage-desrea 
against Nityanand. Ib is improbable that, 
at the austion-sale, “one purchaser sould 
have been found for  Nityanand's share. 
Bansily Raj was obviously unwilling to 
purehase, for it sold the deeree to the 
defendants. Now if the integrity of that 
share had been broken up at the auetion- 
sale, eomplieations of the worst kind would 
have arisen in the management of the 
two-thirds share whish was in the defend- 
ants. This does not requireany argament; 
it is a matter of experience, and, in my 
opinion, the plaintiffs were entitled to 
assume that the transaetion was one into 
whieh any prudent owner would enter. 

The plaintiff's evidenee, therefore, raised 
a prima facie ease of nosessity and benefit, 
and if was for the defendants to rebut 
that ease by eogent evidence. Now the 
evidence on behalf of the defendants may 
be plased under two heads; tirat, that the 
transaction was the result of impulse and 
not of forethought on the part of Kamala- 
nand who earried it through in  deflanse 
of the advise of Kalixanand and of numer- 
ous friends whom he eonsulted; and secondly, 
that the transaction has, in fact, not bene- 
fitted the joint fsmily. On the first point 
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mush relianeo was placed on the opinion 
given by Babu Jogendra Nath Mukherji, 
Vakil, ənd on his evidense. The opinion 
(Exhibit A) was given on the 6th September 
1901, and was with referenee to the 
purchase’ not of the entire share of Nitya- 
nand, but of his interest in Pargana Dhapur. 
The ease for opinion showed that the 
transaction eould not be a profitable one 
and the Vakil had no diffieulty in advising 
his elient not to enter into the transaetion, 
The only point established by this doeu- 
ment is that Kamalanand aeespted the 
advise of his Vakil and deslined to purehase 
the share of Nityanand in Parganna Dhapur, 
Now, in. his evidenee, it was sought to 
establish that his opinion related to . the 
purehase of Nityanand’s share whieh took 
plase exastly two years from the date of 
the opinion. Now this is obviously not 
so, as the opinion itself shows, It was 
with referenee to his opinion that he gave 
his evidenee and in his examination-in- 
ehief he stated that he did not eonsider 
the purehase benefieia] at the pries named, 
and that he gave his reasons in the opinion 
whieh had just been exhibited. In his 
re-examination, however, he gave another 
reason for advising against the purehase, 
not the reason of the lawyer bnt the 
reason of the friend of the family. That 
reason may be given in his own words: 
"judging from the past management of 
the estate," so his evidenee runs, “by 
the then proprietors and the manner in 
whieh they were spending money, they 
would not be able to pay off the debt 
that might arise in sonsequenee of the 
purehase, but they would go on spending 
whatever they sould, leaving the debt as 
a further burden on their already eneum- 
bered estate.” Now, he admits that this 
was & reason that operated on his mind 
and that he did not eonvey it to the 
proprietors. That, in my opinion, ia entirely 
irrelevant. The ease for opinion showed 
that the purehase of Parganna Dhapur 
eould not be a benefieial one; he said so 
in his opinion, and his advise was aesepted 
by the proprietors. If, as was suggested, 
he gave snother opinion at the time of 
the purehase of the entire share of Nitya- 
nand, that opinion has not been produeed, 
and we eannot gpeculate as to what his opinion 
was, If he was against the purehase, it 
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is .sertainly remarkable that his name 
should appear as a witness to the transaction 
by whieh Nityanaud sonveyed his share 
to Kamalanand and Kalikenand. A lawyer 
may witness a doaument, though he may 
be opposed . to the trangastion; but then 
he. gives his opinion on the fasts that are 
placed "before him; but a friend of ‘the 
family, for - such he haa been deseribed by 

r, Manuk, „does ,nof usually witness a 
transastion whioh he does not approye of. 
Tha evidense of Babu Jogindra Nath 
Mukharji is entirely irreleyant, exeept in 
so far as it establishes that his advise 
as regards the purshase of Parganna Dhapur 
was assapted by Kamalanand, 

‘The next evidenee i ia that of the defend. 
ant Kalikanand. He says that there were 
various songultations before the purehase, 
and | that they were always of opinion that 
the purchase would not be a beneficial one. 
He admits, however, "that Mr. Weatherall 
was strongly in favour .of the purchase. 
Now, Mr. Weatherall was the manager of 
the estate under Kamalanand and Kalika- 
nand, and was the Receiver of Nityanand’s 
one: third share. He was, therefore, pre- 
eminently in & position to give sorreot 
advise in regard to the purshase. Now, 
the prominent argument employed by 
Kalikanand in the dissussions with his 
brother was that the income from the 
property was not sufficient to pay the 
interest on the loan. Now this is absolutely 
false, as I shall presently show. The 
other argument was that the estate was 
already eneumbered, Now, as to this, the 
only reliable evidense is the plaint filed 
by the Maharajah of Darbhanga against 
the family to enforse à mortgage- bond 
executed by Kamalanand Singh and Kalika- 
nand Singh on the 7th May 1900 to 
gesure an advanee of Rs. 3,900,000 made 
by the Maharaja to the exeeutanta, We 
do not know what the defence of the 
defendants was to the suit, nor do wa 
know whether the Maharaja has resovered 
judgment against the defendants, Bat 
Kalikanand’s evidense is that that was an 
entirely immoral debt not binding on the 
joint family, If, at the time of the trans 
action in suit, ‘Kalikanand believed that 
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told his brother: that there were various. 
enoumbranees affesting the joint family 
properties. I altogether disbelieve his 
evidense that he ever advised against the 
purehase. He sould easily haye ‘prevented 
the trangastion by refusing to exesute the 
necessary dosuments. But he did execute 
all the dosuments and it is not open to 
him to suggest that he was altogether 
opposed to this transaction. 

The next important evidense is that of | 
Jainandan Jha, the present ' manager of 
the defendants. His evidense establishes ! 
that there wore protraeted consultations 
before the transaction was eoneluded 
and .that hisab kitab took plaee in the 
house of Babu Jogindra Nath Mukherji, 
as a result of whioh Babu Jogindra Nath 
gave a written opinion against the purchase. 
That written opinion has not been prodused, 
and wa have, the undoubted fast that Babu 
Jogindra Nath WAS A prominent witness to 
the transastion, Now the hisab kitab would 
diselose the fast.(aa I shall presently show) 
that the trensastion would be an exseedingly. 
profitable one to the family. 

l need not puraue this gubjeat any further, 
but I ought to refer to the evidense of two 
other persons, Madho Ram, who has been 
strongly relied upon by Mr. Manuk, and 
Padarath Jha. Madho Ram isa rieh jeweller 
and sloth mershant of Benares, and it appears 
that he used to be extensively patronized by 
Lady Curzon. He is, inaddition, a money- 
lender who has still to get about three lakhs 
from the defendants. He says that he has 
been a friend of the family for a long time and 
that Rani Jugrama sent for him and his unele 
when negotiations were taking plase for the 
purehaseof Nityanand’s share. Tho advise 
whish he gave to the family was that the trana- 
action would be an unprofitable one as the 
insome of the property to be purehased would 
not be auffisient to pay the interest.on theloan. 
Now. the value of his evidence must depend on 
whether the argument whieh he advinsaed 
had any foundation in fast, If, in point of 
fact, every one knew that the ineome: WAS 
largely i in excess of the interest to be paid on 
the loans, that argument  oould not 
possibly have been put forwardeby him or by 
any one else. Qaite apart from this, the evi- 
dense af this friend of the family must be 
reseived with eaution. Aesording to his. eyi» . 
dense, he knew that the. family WAS in involyed 
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sireumblanaen;. and yet. he, does. not soruple to 
go year after year to Srinagar to sell his wares. 
He knew: that the debts inanrred by Kamala: 


nand were all for immoral purposes; and yet he. 


never hesitated to lend. money to: Kamalanand 
at high rates of interest. I have no doubt 
whatever that he is an interested witness, 
for, the shanee of-his resovering his three 
lakha of rupees is somewhat remote, unless 
the plaintiffs’ alaims in these. actions fail. 

The. evidence of Padarath J ha establishes 
that there were various persons who were in 
favour of the purchase, Mr. Weatherall, 
Nand Kishore Chowdhry, Naranath Jha and 
Jai. Ohedan Jha. He adds, however, that he 
was, himself opposed to the purohase 

My sonelusions on this point are as fol- 
lows;— 

1. The transastion was the result of mush 
deliberation and anxious consideration. Not 
only did Kamalanand take tho advice of many 
persons, . but he went into the question of 
assounts and took the opinion of his Pleader on 
this point. 

2, That opinion not: ;having been prodused, 
we must asgume. thatit was in favour of the 
purchase, espesially as the examination of 
the assountas would establish that the transas- 
tion would be a profitable ona for the family. 
16 is probable that the Vakil supported the 
tranaaetion, as he was a witness to it; and 
we know that when, two years previonsly, the 
Vakil advised Kamalanand not to purahase 
Parganna Dhapur, he asted on the advice. 

3. Mr. Weatherall was the moat competent 
person to advise in the matter, and his advioe 
was undoubtedly in favour of the purshase. 

4, The evidence on whioh Mr, Manuk 


has relied is wholly unoonvinsing as ib fails. 


ata orusial point, namely, in establishing that 
the inoome available from Nityanand’s share 
was not snffisient to pay the interest on the 
loan. 

I now some to the next point, namely, 
whether the transaetion has in faat bensfited 
the joint family. Now, on this point, the 
most material evidense would ba the account. 
books, but these have not been prodased by 
the defendants, 
tended before us that the issue of benefis ar 
no ben.f: being, uppa the plaigtiffa, it was 
not his duty :» produos the book: of asssunt, 
l qnife agrea that it was for the plaiatiffa to 
establish thatthe trangastion was entered into 
for &he benefit of the family, but the plaintiffs, 
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inmy judgment, huve given suffisient evi- 
dense to throw the burden on the defendants. 
The defendants meet the evidenee of the 
plaintiffs by the substantive aase that the 
inaome from Nityanand’s share purebased by 
Kamalanand and Kalikanand was not suffisi- 
ent to pay the interest on the loans taken by 


“them to enable them to buy that share. In 


my view if was for the defendants to estab- 
lish that ease by the produstion of their 
books of assount. The following observations 
of Lord Justiee Knight.Bruee in the sase 
already eited [Hunoomanpersaud Panday v. 
Musammat Babooee Munraj Koonweree (1) | 
are pesuliary applisable to this question:— 


“Consequently, this dietum,” said the 
learned Lord  Justise, referring to the 
dictum of the Sudder Dewani Adalt at 


Agra on the question of onus of proof in a 
ease which need not be sited, " may perhaps 
be supported on the general prinsiple that 
the allegation and proof of fasts, presumably 
in his better knowledge, is to be looked for 
from the party who possesses that better 
knowledge, as wall as on the obvious ground 
in sush suits of the danger of eollusion 
between father and sons in frand of the 
ereditor of the former. But thia-oase is of 
a deseription wholly different, and the dietum 
does not profess to bea general one, nor is 
it so to be regarded. Their Lordships think 
that the question on whom does the onus of 
proof lie in sush suits as the present, is one 
not sapable of a general and inflexible answer. 
The presumption proper to be made will 
vary with cirsumstanoer, and must be regu- 
lated by and dependent on them. Thus, 
where the mortgagee himself with whom the 
transastion took plase, is setting up a eharge 
in his favour made by ona whose tiile to 
alienate ha nesassarily knaw to be limited 
and qualified, he may be reasonably expested 
to allege and prove faote presumably batter 
known to him than to the infant heir, namely, 
those fasts whish embody the representations 
made to him of the alleged needs of the 
estats, and the motives inflaensing his 
immediate loan Thea mortgages was nota 
party to the trausastion whish we are at 
present considering, that is to say, the trana- 
aation of 1993. The defendants, from their 
books of aesount, have an assurate know- 
ledge as to the trnth of the allegation made 
by them, namely, that the insoms from 
Nityanaud's share’ wa3 noh saffisient to pay 
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the interest on the debts insurred by Kamala- 
nand and Kalikanand. The proof of fasts is 
ascordingly to be looked for from the defend. 
ants who possess this aesurate knowledge. 
Iam of opinion that, the books of assount 
having been suppressed by the defendants, 
we ara bound to make every presumption 
eonsistent with fasts against the defendants. 

The learned Subordinate Judge has found 
that the nett insome available to Nityanand 
was at least Rs. 80,000 a year and that, as 
the interest payable by the defendants on 
^ the debts ineurred by them for the purpose 
of asaniring the share was Ra, 60,000 a year, 
the transaction was undoubtedly a benefisial 
one to the family, a transastion into which a 
prudent owner would enter. The learned 
Subordinate Judge has also found that the 
establishment sharges sost Nityanand 
Ra, 15,000 a year and that the defendants, after 
their purehase, saved this amount as they 
insurred no additional expenditure in respest 
of establishment eharges. 
of the learned Subordinate Judge, therefore, 
the nett insome available to the defendants 
from  Nityanand'a share was ab least 
Rs. 95,000 a year. The eonelusion at whieh 
the learned Subordinate Judge arrived was 
based on the admissions made by the defend. 
anta! witnesses, It does nof require mush 
ingenuity to see that the transastion must 
have been & profitable one to the defendants, 
as they had to pay Rs, 60,000 as the interest 
on the loans, 

The finding of the learned Subordinate 
Judge was attseked before us by the ap- 
pellants as wellas by the respondents. On 
behalf of the appellants it waa urged that 
the oral admission made by their witnesses 
should not have been relied upon by the 
learned Subordinate Judge, but that he should 
have acted upon the Report of the Survey 
and Settlement Operations of Srinagar Estate 
whieh ~ took plase in the year 1887.58. 
The argument isa bold one, seeing that it 
was within the power of the defendants to 
give aesurate and precise information fo the 
Oourt as to the insome derived by them from 
Nityanand’s share. But Lagree that if the 
Survey and Settlement Report make it im- 
possible for us to accept the eonolusiou of the 
learned Subordinate Judge on this point, we 
ought not to ascept it. X must not be ander- 
stood, however, to suggest that the learned 
Subordinate Judge did not sonsider the 
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Report of the Survey and Settlement Opera. 
tions, He did sansider it -and thought that 
this eonslusion reseived strong corroboration 
from that Report. 

Mr, Manuk's whole argument is based on 
the table at page 40 of the Report whish 
shows that the total rent demand of the 16, 
annas Srinagar Raj was Hs. 2,79,418 and 
that the aetual profit was Re, 1,97,880.8.81 
after taking into aesount the Government 
revenue and the puint rent payable by the 
estate, but not the establishment sharges 
whieh, »ssording to Mr. Manuk, must have 
been at least Ra, 45,000 a year. He aseord- 
ingly argues that the nett profit of the entire 
estate sould not have exeeeded Rs. 1,50,000, 
and that the nett profit from Nitysnand's 
share sould not have exseeded Rs. 50,000 s 
year. But, as has been pointed ont by the 
learned Subordinate Judge, there are mate- 
rials in the Report itself whish sonelusively 
establiah that the position must have altered 
eonsiderably between 1887.88 and 1908. 
For instanse, the report showa at nage 72 
that the Banaily Raj and the Srivagar 
E«tate held between them 10,568 seres of 
sultivated, but not rent paying, land as str 
land, and 84,867 seres of uneultivated land 
as roade, waste land, ete. Now the Srinagar 
Raj had admittedly 8 annas share in all these 
lands, so that, apart from the astual rent 
damand, the Raj must have reseived a son- 
siderable income from these lands whieh muat 
have eonsiderably increased as waste lands 
were gradually brought under eultivation, 
Mr, Manuk has eontended before us that the 
profit derived from the str lands muat have 
been taken into sonsideration in giving the 
share of the rental whish went to the Srina- 
gar Estate, and that there is no 
evidense, that the waste lands have been 
brought under sultivation, On the first point, 
Mr. Manuk relies upon the statement whieh 
appears at page 40 of the Report to the ef- 
feat that the rentals inelude reseipts from 
halhasli and jatdadt landsestimated at Re.1.8.0 
per aere. Mr. Manuk's point is that the 
halhasli and jaidadé landa are part of the 
str land mentioned at page 72 of the 
Report and that the rental shown in the 
table at page 40 ineluded kueh profits as 
were made from the sir lands. In my opi- 
nion there is no foundation for the argument 
that khalhasli and jacdad: lands area 
part of the sr lands mentioned at page .72 
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of : the Report. Now  halhasl; and 
jaidadi lands are rent paying lands, as 
the Report at page 49 shows. They are 
pesuliar to the Bhagalpur Distriet and are 
found ohiefly in the Khubkhand Parganna 
of Bhagalpur. It is not sorreat to refer to 
the lands as hkalhasiz or jatdadz, These are 
names given toa spesial tenure existing 
between landlord and tenant in Bhagalpur 
Distriet and partieularly in Khubkhand 
' Pargana of Bhagalpur. Now the sir lands 
mentioned at page 72 of the Report are 
expressly stated to be not rent paying and 
it will be found that they are not confined 
to Bhagalpur, hut are distributed amongst 
the different distriets in whieh the Srinagar 
Raj is interested, 

On the sesond point, I quite agree that 
there is no evidense that the waste lands 
mentioned at page 72 of the Report were 
brought under eultivation before the year 
1903. But that is entirely irrelevant. The 
plaintiffs do not rely upon the Settlement 
Report, Exhibit M, at all, It is the defend- 
ants whorely upon it. It is their sase that 
this Report sonslusively establishes that the 
nett income available to Nityanand aould not 
have exeseded Rs, 50,000. It is suf. 
fisient forthe plaintiffs to say in reply that 
the Report sannot be aesepted as a safe guide 
as to what the position was in 1903. 
The Report makes it perfestly clear at page 
41 that all this waste land (21-21 per 
sent. of the area actually settled with the 
proprietors) was available for settlement with 
ratyats. f 

There are other points whish emerge from 
the Report whick make it impossible for us 
to rely upon it as showing the nett ineome 
available to Nityanand in 1903. The state- 
ments at page 30, page 33. page 34, page 35 
and page 36 show that there was a large 
percentage of lands whieh were sulturable, 
but not eultivated. In other words, they 
were all available for immediate settlement, 
Then, again, it appears that there were 
large traets of landa whish were not taken 
up for settlement and ware not inslaied in 
the statements appended to the Report For 
instanee, 7,654 aeres in 11 villages in Havali 
Parganna, Purneah, in whish the Srinagar 
Raj had a small share, were altogether 
exeluded from the Raport (sae paragraph 11, 
page 27). So also wara 23 villagas iu Dap» 
har Parganna, as they wera not under sulii- 
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vation and wera sovered with.grassand jungle 
(see paragraph 11, page 27). So also were 
9,188 acres as there were adverse desisions 
in boundary dispute eases. I do not sui 
gest for a moment that all these lands beeame 
profitable lands in 1903: ButI do suggest 
that all the different eiroumstanses to whieh 
I have referred make it impossible for us to 
rely upon the report as showing what was the 
nett insome available to Nityanand in 1908. 

Mr. P. K. Sen on behalf of the respondents 
has eontended before us that the estimate of 
the learned Subordinate Judge on the ques- 
tion of insome is far too favourable to the 
defendants. He says thai the nett ineome 
available to Nifyanand was far in exeess 
of Rs, 95,000 a year. It must be said in 
favour of the learned Subordinate Judge that 
he made no attempt to arrive at a proeise 
figure. His finding is thatthe nett insome 
available to Nityanand was at least Ra, 80,000 
a year and that, in purshasing the share, 
Kamalanand and Kalikanand mada a further 
saving of at least Rs. 15,000 a year, as 
they iusurred no additional expenditure in 
respest of establishment ehargea, 

Now, in my view it is possible to arriva 
ata sonelusion as to the nett income on the 
admitted evidensa in tle ease, First, there 
san be no possible room for sontroversy that 
the gross insome of l6 annas Srinagar Raj 
ig 4$ lakhs, That was the eommon ease 
of the parties up toa partieular date. The 
plaintiff in his  evidenee states that 
Rs, 1$ lakhs was the ineome from Nityanand's 
share, The defendants in their written state. 
ment admit that Rupees 3 lakhs was the ineome 
of two-thirds share in the possession of 
Kamalanand and Kalikanand, Durga Prasad, 
the mukhiar-am of the Srinagar Raj, 
supports in his evidenes the written state. 
ment of the minor defendants as to the 
insome, Naranath Jha, who aerved the 
Srinagar Raj in various sapasities and was 
examined on behalf of the defendants, admits 
that the insome of Nityanand’s share was 
Rapees lj lakhs. We are, therefore, on safe 
grouad ia assepiing Rupees 44 lakhs as the 
gross insome of the entire Raj. In order 
now 6) arrivo at the nett insomse, wa must 
dedust, first, the amount payable in raspeat . 
of Government revanue and sosses, sesondly, 
the amount payable to the superior landlords 
in respest of the putni mahals, and, lastly, 
the expenses ineurred for tha management 
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of the estate, Now, the Settlement Report 
(Exhibit M) shows that the Government 
revenue in respect of the entire estate was 
Rs. 58,142 and that the putni rent payable 
by the.proprietors was Ra. 23,859. In regard 
to establishment charges, no diffisulty 
arises, as it is the defendants’ ease that it 
eost the proprietors Rs. 45,000 a year under 
this head. There only remains the ques- 
tion of sesses, and this is merely a matter 
of enleulation. We know from the Statate 
that one anna per rupee is payable on the 
gross insome; and, on the hy pothesis that 
the gross ingome of the entire Raj was 
Rupees 4j lakhs, the ess payable by the 
proprietors must be Rs, 28,125. Now, 
these figures reseive strong sorroboration 
from the admitted evidense inthe ease. It 
will be seen that, on these figures, Rs. 46,297 
was payable by the Raj in respect of 
Government revenue and osases. Jainandan 
Jha, a-relative of the defendants and tha 
Assistant Manager of the Raj, said in his 
evidense. that Rs. 85,000 to.Rs, 83,000 was 
payable on sosonnt of land revenue and eesses. 
Naranath, who is also intimately sonnested 
with the Raj, says that the entire revenue pay- 
able by the Srinagar Raj inolusive of aasses 
is between Rs, 80,000 and Rs, 90,000. 
These admissions are most important, for 
they estsblish that.the eessen payable by 
the Raj must be about Rs. 28,007, for 
there ean be no sontroversy that the Govern- 
ment revenue is Rs, 58,142. If onse we 
get the cesses, there is no difficulty in 
assertaining the gross.insome of the Raj, 

In whatever way you may look at the 
evidenee, there san bə no doubt whatever 
thatthe gross insome of the Raj is Rs. 4,50,000 
and that the eesses payable by the Ra 
amount to Rs. 28,125. 

By a simple arithmetieal ealeulation it is 
possible to say, with tolerable eartainty, that 
the nett insome of the entire Rij must be 
Rs, 3,39,874 or thereabout, and that 
Nityanand’s share of this income must have 
been Rs. 1,13,000. 

We are now in a position to say whether 
the transaetion has in faet benefited the 
family. The.eapitalized value of Nityanand’s 
share :^at. : twenty years’  purshase is 
Ra. 22,60,.00, and for this the family gave 
Rupees ten lakhs. I may point out. that the 
Jearned Subordinate Judge, with his losal 
knowledge, took the value of hia share at 
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twenty years’ purehase, and Mr, Manuk in 
his arzgument-bsfore us, did not assail this’ 
method of valnation. We may look at it 

from another point of view. In oalsulating 

the nett savings effested by  Karaalanand 
and Kalikanand, we must, asl have shown 
before, add the sum of Rs. 15,000 to 
Rs, 1,138,000. ín other words, the nett 
insome available to Kamalanand and 
Kalikanand was Rs. 1,28,000 a year. Ont of 
thia sum they had to pay Rs, 60,000 a year 
by way of interast, and Rs, 4,008 a year to 
Rani Jugrama for and by way of her 
maintenance. This left them with a slear 

profit of Rs, 64,000 per year. Iamy opinion, 

it cannot be suggested for one moment that 

in this particular instanes, tha seharga is 

not one that a prudent owner would make. 

On the one hand, a-vary large profit was 

made by the joint family asa rasulé of thia 

transastion; on the other hand, the family 

not only eonsolidated the. ansestral proparties, 

but averted a danger,a real danger, by this 

transaction. Had Nityanand's share passed, 
as it might, to ten different persons, a 
partition suit would of nesessity have followed 
and, apart from the  unssrtainty as to 
allotment whioh sueh a suit would have 
involved and the loss of ingoma during the 
pendeney of sush a suit, the aosta of prosesut- 
ing suoha suit would have bean a serious 
burden on the estate. I am of opinion that 
the aharge in favour of fhe Banaily Raj was 
sreated ‘honestly for the safety and the 

benefit of the estate and that the transaction 
was binding on the joint family. 

There is one argument of Mr. Manuk 
whieh I must not omit to sonsider. He says 
that. Rani Jugrama  purabased oertain 
properties belonging to Nityanand in exaan: 
tion of her desree against him and that, in 
ealoulating the insome available to the 
defendants by the purehase of Nityanand’s 
share, we onght to ignore the income of 
these properties whish  passsd to Rani 
Jugrama. Mr. Manuk:relies upon Hehibits J 
and Jl, Exhibit J shows that Rani Jugrama, 
on the 8th Oatober 1901, purehassd two diffar- ` 
ent lota of properties belonging to Nityanand 
for Rs. 505 each, eash of whieh shs valued at 
Rs. 500. Exhibit J] shows that.on the llth 
August 19CO, she pmrehased three -lots of 
properties belonging to Nityanand, one whioh 
she valued at Rs, 300 for Rs. 500, the other 
whieh she valued at Rs, 500 for Rs. 900, and 
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the third. whiah she valued at Rs. 809 for 
Es. 1,460, It is suffisient for me to say that 
the properties are so insignifisan$ in value 
that their insome, whatever it may be, 
may be safely ignored, But 4 quite 
agree with the learned Subordinate Judge 
that there is no reliable evidence that 
Rani Jngrama ever got possession of these 
properties. 

I hold that the oharge oreated. by Kaliks- 
rand and Kamalanand in favour of the 
Banaily Raj on the:12th September 1903 was 
operative against the joint family of which 
Kamalanand was the karia. 

I now some to the mortgage (Sxhibit 11) 
exesuted by Kamalanand and Kalikanand in 
favour of-the plaintiffs on the 18th Jnly 1904, 
the subjeat matter of one of the appeals 
before ua. 16 will be remembered that, so 
far baok as the l4th June 1894, Nityanand 
had exesuted a mortgage (Exhibit 1) in 
favour of the plaintifs and that Kamalanand 
and Kalikanand,by the transastion of the 28th 
October 1903 (Exhibit 52), had undertaken, 
as they were bound in law, to dissharge 
Nityanand’s debt to the plaintiffs. it will 
also be remembered that Raj Banaily had a 
largo elaim against the defendants on the foot 
. of the mortgage (Exhibit 35) exesuted by 
Kamalanand and Kalikanand in its favour on 
ihe 12th September 1903, On the 18th 
July 1904, the. position was as followa:— 
‘Rs. 4,338,135 was found to be due to the 
plaintiff on the font of the mortgage (Exhibit 
1) of the 14th June 1594, and Rs. 5,25,515 
was found to be due to Raj Banaily on the 
- mortgage (Exhibit 35) of the 12th September 
1903. On the 18th July 1904, a new arrange- 
ment took place to which the plaintiffs, the 
defendants and the Banaily Raj were parties. 
The defendants took a loan of Rs, 3,06,000; 
from: the plaintiffe, exeauted a mortgage- bond 
(Exhibit 11) in favour of the plaintiffs for 
Re, 7,383,185, thus extinguishing the debt 
due by Nityanand to the plaintiffs, paid the 
entire sum borrowed by them from the plaint- 
iffa to Banaily Raj, and. (Exhibit 2) exeont: 
ed a fresh mortgage-bond in favour of the 
Banaily Raj for Rs. 2,25,000. The transae- 
tions of the 18th July L904 were essentially 
substitutions of new sesurities for the old 
ones; The sesurijy sreated in favour of the 
plaintiffs, on the 18th July 1904 forms the 
Bubjest-matter of one of the appeals before us 
the sesurity sreated in favour of Raj Banaily 
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on that date or rather the soeurity whish was 
again substituted in its plaga form the subject- 
matter of the other appeal before ua, 

Now, in oonsidering the binding oharaster 
of the sesurity oreated in favour of the plaint. 
iffs on the 186h July 1904, we have to examine, 
firet, the validity of Nityanand's mortgage in 
favour of the plaintiffs on the láth June 
1894, and, seeondly, tbe validity of the 
defendants’ mortgage in favour of Raj 
Banaily on the 12th September 1903, Now, 
so far as Nityanand’s mortgage is sonoerned, 
no question, in my opinion, oan possibly 
arise. Nityanand was the sole mala member 
of the family after his separation from his 
brothers, In this ease we have not those 
familiar figures of our law Courts, the 
Mitakshara song, to dispute the validity of the 
aeaurity sreated by him in favour of the 
plaintiffs. The defendants took his share 
not by survivorship, but by purehase, and the 
defenae ordinarily available to the members of 
a joint family is not open to the defendants, 
The defendants by their transaction with 
Nityanand expressly undertook to diseharge 
his liability to Nityanand, Notwithstanding 
the purchase, the properties whieh Nityanand 
had mortgaged to the plaintiffs were still liable 
for the plaintiffs’ claim against Nityanand; 
and F can see no answer to the argument 
that, if the purohase of Nityanand’s share by 
the defendants stand good,the mortgage of 
the 18th Júly 1:04 in favour of the plaintiffs 
cannot fail, at least as regards the adwanse 
mede to the defendants in order to enable 
them to dissharge Nityanand's obligation to 
the plaintiffs, Jt was argued, however, by 
Mr. Manuk that the new seourity inoluded 
joint family properties, whereas the old 
Besurity consisted only of Nityanand’s share 
in certain properties and that the karta 
should not have involved the joint family 
properties in such an undertaking. But the 
question arises only because the joint family 
properties have been involved, If, indeed, the 
karia had not inoluded the joint family 
properties in the security sreated in favour 
of the plaintiffs, the question of nesessity or 
benefi& sould not possibly arise; for; on the 
hypothesis that the purshase of Nityanand’s 
share waga purahase made by Kamalanand 
and Kalikanand and nota purehase by tha 
joint family of whish Kamalanand was the 
karta, the joint family sould hava no locus 
standi to adutest tha ttanddotion. --- The 
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question of nesessity or benefit only arises 
besauss the joint family properties were 
ineluded in the sesurity ereated in favour of 
the plaintiffs. In my opinion, the validity of 
the aesurity must depend on the validity of 
the transaetion by whieh the family purshased 
the share of Nityanand in the joint family 
properties. That question Í have already 
sonsidered and I have some to the deliberate 
eonslusion that the transastion of 1903 is 
binding on the joint family. That being so, 
the deed of the 18th July 1924 must stand as 
a security for at least Rs. 4,33,135, the sum 
whieh was found due and owing by 
Nityanand to the plaintiffs on the 18th July 
1904, 

I now some to the balance of the sonsidera- 
tion paid on the mortgage of the 18th July 
1904, Re. 3,,0,000, whieh went to the radus- 
tion of Banaily's elaim against the defendants 
on the mortgage of the {2th September 1903. 
The question must again depend on the 
validity of the transastion of the 12th Septem. 
ber 1903, and I have already resorded my 
opinion that the transaction of the 12th 
September 1903 was binding on the joint 
family, Mr. Manuk, however, bas argued 
that, though the transastion of the 12th 
September 1903 may stand, that of the 18th 
July 1904 is not operative against the joint 
family, as the plaintiffs knew or should 
have known if he had made any enquiry 
at all, that Kamalanand and Kalikanand 
were wasting and dissipating the estate, 
and that their only object was to get an ad- 
ditional income to waste on their extrava- 
ganse. It was not argued by Mr. Manuk that 
they dissipated the money whish they actual. 
ly borrowed from ths plaintiffs, for the evi- 
dense i» eonslusive that every piae which the 
plaintiffs advaneed to the defendants went first 
to extinguish their elaim against Nityanand 
and then to the reduetion of Banaily’s slaim 
against the defendants, But it was argued 
by Mr. Manuk that if, in fast, Kamalanand 
and Kalikanand were not only mismanaging 
the estate but were actually leading a life of 
dissipation and debaushery, the plaintiffs 
lent money to them at their own risk and 
aannot make the joint family properties res- 
ponsible for the debts ineurred by them; and 
he strongly relied upon the following passage in 
the judgment of the Judicial Committee in the 
ease of Hunoomanrpersaud Panday v. Musammat 
Babooee Munraj Koonwerse; (1):— "Their Lord. 
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shipa think that the lender is bound to enquire 
into the neaeesities for the loan and to satisfy 
himself as well as he ean, with referenee to 
the parties with whom he is dealing, that 
the Manager ia acting in the partienlar in- 
stanse for the benefit of the eatate.” 

In my judgment, the passage sited gives 
no support to Mr. Manuk’s argument. The 
Judieial Committee laid down two propositions 
whioh it is impossible either to misread and 
misunderstand. First, where, in the parti. 
sular instanos, the ehargs is one that a 
prudent owner would make, and the prudent 
owner would makea oharge either in the case 
of necessity or for the benefit of the estate,— 
the bona fide lender is not affested by the 
presedent management of the estate; sesondly, 
if the lender is shown to have aeted «ala fide, 
he eannot ask the Court to uphold the charge 
in his favour against the heir, grounded on 
a necessity whish his wrong has helped to 
eause. The passrge relied upon merely 
asserts that the lendec eannot aot merely 
upon the representation made to him by 
the manager but that he is bound to make 
an honest enquiry into tho nesessity of the 
loan with referenss to the parties with whom 
he is dealing, that is to say, with referenee to 
the representation made to him by the parties 
with whom he is dealing, The nesessity for 
the enquiry, it seems to me, is purely for 
the proteation of the lender; it is an equitable 
rule framed for the protestion of the lender, 
so that he may not be met with the case 
that there was no nesessity at all for the loan, — 
or that the money lent was wasted and dis- 
aipated by the manager; for the Judioial . 
Committee in the next passage made if quite 
elear that if the lender does so enquire, and 
acts honestly, the real existense of an alleged 
suffisient and reasonably oredited nesessity 
is not & condition presedent fo the validity 
of the sharge and that the lender is not 
bound to see to the applieation of the money, 
But if the lender does sso to the applieation 


of the money, as he has in the ease before 


ne, the question of enquiry besomes perfestly 
immaterial. 

I am, therefore, not disposed to agree with 
Mr. Manuk that the lender is bound to take 
into eonsideration what has been deseribed 
as “the psyohology.of the situation.” It is 
impossible, assording to Mr. Manuk, to regard 
the intrinsis merit of the transaetion as an 
isolated matter apart from the femperament, 
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eharaster, and the mode of living of the 
borrower; and if a osonsideration of these 
extrinsio matters suggest the inference that 
the transaction sould not possibly be benefi 
sial to the joint family, then the transaotion, 
so Mr. Manuk argned, ought not to stand, 
however intrinsisally meritorious if may 
appear to be. I confess that the argu. 
ment is an  attrastive one, but to 
asseda to it is to reduse the transas- 
tion into a speeulative one and to plaee the 
lender in an almost impossible situation, 
Aesording to the Judicial Committee, in the 
ease already cited, the aotual pressure on the 
estate, the danger to be averted, or the benefit 
to be conferred on it, in the particalar instanse, 
is the thing to be regarded. In my view, 
we must examine the íransaetion to see 
whether, in the partieular instanee, there was 
a benefit to be eonferred by it on the family. 
I quite agree, however, that if a ease of 
mala 'idesis established against the lender 
and such a ease is established where it ia 
Bhown that the lender must have known 
when he lent the money, that transastion 
was bound to involve the family in ruin, and 
that in entering into it, the borrower was 
acting in his own interest and for his own 
benefi£ and not in the interest and for the 
benefit of the family, the security saannot be 
enforsed against the family. ' 

I will first examine the evidenae to ses 
whether any sase of mala fides has been 
established against the plaintiffs. I will 
then deal with “the psyshology of the 
situation” and see whether, on faets, Mr, 
Manuk is entitled to suseeed, assuming that 
he is right as to his interpretation of the 
law. 

Now, on these questions, ib is important 
to eonsider the arguments of Mr. Manuk. 
He says that Kamalanand began to live a 
life of debaushery and vise almost as soon 
as he attained his majority, that so long as 
he had money to spend on his extravagance 
and folly, he did not seruple to saerifiae 
the interests of the family, and that he had 
made himself notorious in three sities of 
whieh Monghyr, where the plaintiffs live, 
was one, So far as Kalikanand is soneerned, 
it was not suggested that he has ever led a 
life of vieo and debauchery, but it was sug- 
gested that his” partieular hobby was to 
buy pedigree dogs and motor ears and 
fo start perfestly useless ventures, for the 
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manufaeture of soap and anutlery at the 
expense of the joint family. 

A few dates will not be ont of plase here. 
It appears that Srinaudan, the father of 
Nityanand, Kamalanand and  Kalikanand 
died in the year 1850, when, hia widow Rani 
Jugrama besame, for short period, the manager 
of the estate under Act. XL of 1858, In the 
same year, the Court of Wards took up 
the management and _ relinquished it 
in July 1891, when Nityanand attained his 
majority. It is quite sertain that the estate 
was solvent when the Conrt of Wards made 
over possession to Nityanand, In 1891, Rani 
Jugrama, asthe next friend of her minor 
sons, instituted a partition suit against 
Nityanand, and, on the 30th June 1892, 
the final partition deeree was passed by 
sonsent, awarding one thirds share in the 
estate to Nityanand. From 1892 to 1596, 
Jugrama managed the two-thirds share of 
the estate on behalf of her minor sons, and 
ber management was so good that she 
astualiy made a saving out of the ineome 
whish she made over, along with the estate, 
to Kamalanand when he attained hig 
majority in 1606. . On the 7th May 1900, 
Kamelenand and Kalikanand borrowed 
Rs. 4,50,00C from the Maharajah of Darbhanga 
and exesuted a mortgage-bond in his favour, 
On the 12th September 1903, Kamalanand 
and Kalikanand purehased the mortgage- 
dearee for Rs. 4,89,679 whieh Banaily had 
obtained against Nityanand on the lith 
Marsh 1902, and, being unable to pay the 
purshase-money, exesuted a mortgage-bond 
in favour of Banaily on the same date. Oa 
the 28th Ostober 1903, they purshased from 
Nityanand his share in the family estate, 
aubjeet to three oharges, that is to say, 
gharge in favour of the plaintiffs for about 
four lakhs, sharge in favour of Banaily for 
Rs. 4,89,6:9 and sharge in favour of hia 
mother for Rs. 333-5 4 per month. On the 
18th July 1904, they borrowed Re, 3,00,000 
from the plaintiffs and exeeuted a mortgage. 
bond in their favour for Ra. 7,393,135, 
thereby extinguishing the plaintiffs’ olaima 
against Nityanand, On the same date they 
paid Rs. 3,00,000 to Banaily and exesnted 
a morigage-bond in its favour for 
Rs, 2,250,000, thereby satisfying the mortgaga- 
bond of the 12th September 1903. Kamala- 
nand died on the léth April 1910 withont 
having paid off the debt due eitheriato the 
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plaintiffs or to Banaily. On the 7th Novem- 
ber 19:2, Kalikanand borrowed Rs. 8,023,000 
from the plaintiffs and executed another 
mortgage: bond in favour of the plaintiffs. 
‘This sum; together with another sum of 
Rs. 34,000, he paid to Banaily and satis- 
“fied its mortgage of the 18th July 1904: 

his,’ in brief, is the history of the 
trarisastions of Kamalanand and Kalikanand, 
‘and Mr, Manuk has contended before us 
‘that the very resital of these events in & 
'élironologieal order is suffieient to' establish 
‘that Kamalanand and CKalikanand were 
wanting and dissipating the estate, and that 
the plaintiffs must have known that they 
‘were wasting and dissipating the astate. 
‘It will be noticed, however, that, apart from 
the Darbhanga bond, every debt ineurred 
by the family is referable to the purshase 
‘of Nityanand’s share by them. I will 
assume for the moment that they were 
leading a life of reckless extravagance 
‘regardless of the interest of the family; but 
‘the question whish we are investigating for 
‘the moment is, has & eame of mala fides heen 
established against the plaintiffs ? : Now, it 
‘would be impossible, nor is it desirable, to 
attempt a somplete eodifisation of the evi- 
'denee that would, in all oases, establish a 
ense of mala fides against the lender. Each 
‘ease must depend on its own faats; but, 
‘speaking broadly, there must be evidense 
‘in the ease from whish the irresistible 
inferenee would follow that the lender 
‘knew, when; he advaneed the ‘money, that 
‘the borrowers were so reskless and extrava: 
‘gant that it would be impossible for them to 
'diseharge tha debt incurred by them, that 
sthe lender knew that the objeat of the 
‘borrowers in porehasing the property was 
‘not so much to benefit the family as to 
"get an additional ineome for themselves, 
‘and that in giving the loan, the lender had 
for his objet, not so much the return of 
‘his money, as the aequisition of the proper- 
"ies mortgaged to him, This, I think, must 
tha "established by the family before they 
ean be heard to say that a transaotion 
whish, as an isolated matter, is undoubtedly 
beneficial to the family, is still not binding 
Gh it." I ‘do not fora moment suggest that 
the same: sonsideration will apply when 
the transadtion itself ia not benefisial to 
the family. But here the transaction, a5 a 
fnatter: of cold’ daldulation, was undoubtedly 
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for the benefit of the family. But the 
family says that, though on paper, the 
transaction may appear tc bean attractive 
one, still, as their managers threw away 
the entire insome on a life of reskless folly 
and extravagance withont ever attempting 
to reduce the debts incurred by them, it 
has not, in its result, benefited it and ought 
not to bind' it. The answer to the argument 
is that, if the validity of a transaction is to 
depend on the future eondust and mode of 
living of the manager, then an amount of 
risk and uneertainty is iotrodueed so as to 
make the transastion a speculative one. 
But the cass would be entirely different if 
mala fides is established against the lender. 

' Now, it is remarkable that in the lengthy 
eross-examination of Rajah Kamaleshwari 
‘there is not one question to suggest a oase 
‘of had faith against him. I have read his 
evidense over and' over again, and I san 
find nothing even remotely suggesting a 
ease of bad faith. I think this is important, 
and ought to be sarefully remembered in 
‘dealing with the ease of mala fides, But Mr, 
Manuk's argument is, it does not very much 
matter whether his: case on this particular 
point was or was not put to Rajah Kamalesh- 
wari; but, if he has established that Rajah 
Kamalesh wari Prasad ‘knew only too well 
what sort of life Kamalanand was leading, 
he has made out a ease of mala fides against 
Rajah Kamaleshwari. Here, again, the evi. 
dense is wholly  insuffisient. There ig no 
doubt a mass of evidence that Kemalanand 
had two women in his keeping, and that he 
spent large sums of monies on them and 
that he was fond of shooting, and that he 
spent lavishly in indulging in that partieular 
hobby of his; but there is not an atom pf 
evidenee whieh even remotely suggests that 
‘Rajah Kamaleshwari knew of his viees or 
that he ensouraged him to indulge in those 
viees. Amongst the mass of evidence that 
has been addueed ‘oh behalf of the defend. 
ants, there is just one passage,—the only 
one whieh I have been able to` discover, — 
whioh was strongly relied'on by Mr. Manuk, 
That passage will be found' in the evidense 
of Zahurul Hussain and is as follows: 
"During the Holi daneing and singing took 
plasa and all the'town pegple were there, 
ineluding the plaintiff Rajah Sahib, that 
took plase in 1907 or 1909. In other years 
during the Holi thé ‘Kurar used‘ to go to 
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` his. Deori?! Now, it is perfeatly idle to say 
that this evidence establishes a ease of 
“mala fides against Rajah Kamalesh wari. Holi 
festivals are resognized festivals in Behar 
when dansing and singing take plass and 
it ia part of the duty of a rish Zemindar to 
` entertain friends on such a festive onaasion. 
' It was then argued that Kamalanand was 
- go lost to all sense of shame and desensy that 
he-made himself notorious in three sities, 
Pnurnea, Bhagalpur and Monghyr, and that 
his reputation must have reashed the ears of 
Rajah Kamaleshwari. Here, again, the 
evidenae does not support theargument. We 
are, for the moment, not sonserned with hia 
doings in Purnesh and Bhagalpur, for the 
plaintiffs resided and have their plase of 
business in Monghyr. Now, Jainandan Jha 
makes if perfestly clear that Kamalanand 
did not goto reside in Monghyr until the 
year- 1905 or 19C6, that is to say, not till 
long after the exeeution of the bond of the 
18th July 1904, On the question whether 
‘Kamalanand had any sense of shame or 
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Jearned from -him. that the family of the 
defendanta was benefited by the transaction 
by whioh ttey had purehased Nityanand’s 
share, They alao ascertained that Kamala- 
nand and Kalikanand were men of good 
moral sharaster, Their enquiry at Purnea 
and Srinagar elisited the same fasts, At 
Purnea, they made enquiries from Ram 
Prasad Lal, a Pleader, who has asted on 
behalf of the defendants in the present sase, 
and from three or four Pleaders in the 
Bar Library. At Srinagar they made 
enquiries from Khublal  Khajanahi and 
Jainandan dha, both in the servise of the 
defendants. Mahabir explains in his evidenea 
that he was eapesially asked by the plaintiff 
Rajah Kamaleshwaritoenquire if Kamalanand 
and Kalikanand were of good moral sharaster 


. and what was their previous debt and if the 


debt was for legal nesessity. He ascertained 
that they were of good-moral eharaster, that 
the previous debt arose as-a result of- the 
purchase of Nityanand’s share, and that the 
family was oonsiderably benefited by the 


transastion. He reported the result of his 
. enquiries to Rajah Kamaleshwari and Rajah 
. Kamaleshwari swears that he especially 
questioned Mr. Weatherall and Rai Bahadur 
Laehmi Prasad, who were, respestively, the 
manager and assistant manager of the 


' deseney, itis suffisient to refer to the evidenae 
of Kalikanand himself, of Jainandan Jha and 
Madho Ram, all examined on behalf of the 

' defendants, Kalikanand says that Kamala» 
nand did not doany “immoral sotion" in 

. his presenee,. Jainandan says that Kamala- 


nand never associated with prostitutes in 
: his presence. Madho Ram says thas 
Rajeswari, one of the women in his keeping, 
used to come to the Kothi after sunset; and 
then he adds, 'Kamalanand felt ashamed to 
appear with them in pablis,”- 
‘ — [t 1a perfectly clear, then, that Kamalanand 
did not make himself as nctorioua as Mr, 
- Manuk would have:us believe; and this is a 
. convenient plaoe to.investigate what enquiry 
was made by the plaintiffs before they 
. sonsented to lend money to the defendants, 
as the question is intimately sonnected 
. with the -question that we areat present 
considering. 
The astual enquiry was sondueted on 
' behalf of the plaintiffs by Mahabir Prasad, 
‘who has given evidence inthe oase and 
: Bhagbat Prasad, who is dead, Mahabir says 
“in his.evidenee that he, assompanied by 
` Bhagbat, went. to Bhagalpur, Purnea and 
: Srinagar. At Bhagalpur,. they. met Rai 
‘Bahadur Sheo. Shankar Sahai, the manager 
‘of: Banaily. Raj and a gentleman of 
‘gonsiderable importance in Bshar. They 
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Srinagar Raj, as to the truth of the state- 


. ments made to him by. Mahabir Prasad, and 


that "they oorroborated the fasts reported 
by Babu Mahabir Prasad.and Babu Bhagbat 
Prasad.” 

Rai Bahadur.Sheo Shankar Sahai is dead, 
and he sonld not, of sourse, be sailed by the 
defendants to sontradist the story told on 
bshalf of the plaintiffs. But- all the other 
persons named by Rajah Kamaleshwari and 
Mahabir are alive, and, in my judgment, it 
was the duty of the defendants to sall them, 
if it be their ease (as has been eontended 
before us by Mr. Manuk) that the whole of 
the story told by Rajah Kamaleshwari and 
Mahabir on this point is false, One of the 
persons named by Mahabir, Jainandan 
Jha, was indeed ealled by the defend- 
anta, but no question was put to him aa 
to the enquiry alleged to have been made 

by Mahabir from him. The others were 
.not oalled, though, at the date of.the trial, 
they were allalive. In these sireumstaness, 
it is quite impossible to ignore the.testimony 
of Mahabir and Rajah Kamaleswari. The 
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sonseguense is far reashing. It establishes 
that Kamslanand and Kalikanand, however 
immoral and extravagant they might have 
been, were not so fisgrantly immoral and 
extravagant that the report of it must have 
reached the ears of the plaintiffs. 

There is another point that ought to be 
mentioned here. When it is argued that tha 
plaintiffs were actuated by bad faith and 
that their whole object was to get the 
property and not the return of their money, 
it must not be forgotten that they redused 
the rate of interest sonsiderably on the 
transaetion of the 18th July 1904, The 
interest on Nityanand’s mortgage in favour of 
the plaintiffa was seven.and-a-half per sent. 
with quarterly rests. The transaction of 
' the 18th July 1904 was largely a substitution 
of a new security for Nityanand's sesurlty, 
The rate of interest on this transgastion was 
six per sent. per year with half-yearly rests. 
As was said by the  Judisidi Committee in 
Hunoomanpersaud Panday’s case (1), this waa 
a transastion prima facie for the benefit of 
the estate. I have taken the trouble to 
ássortain at what rate of interest the defend. 
ants have borrowed money from other money- 
lenders. I find that the interest on the loan 
of Rs. 3,50,000 advaneed by the Maharajah of 
Darbhanga ran at the rate of 7% per sent, with 
half-yearly rests (Exhibit H1); that the 
interest on the loan for Rs. 7,00,000 ad. 
vaneed by Prithi Chand Lal ran at the rate 
of 74 per eent, per annum with half yearly 
rests (Exhibit Al); that Olao Babu sharged 
ten per sent. and Madho Ram nine per sent, 
(see Madho Ram'a evidense), I hold that 
it has not been established that the plaintiffs 
were actuated by bad faith in entering into the 
transaation. : 

1 will now deal with the question whether 
Kamalanand and Kalikanand were actually 
dissipating the estate, not beeause I think 
that the question is at all relevant, but 
besause the question has been argued at great 
length before us. Now, in sonsidering this 
question, the date that must be regarded is 
the 12th September 1903, for the transactions 
sued upon have all arisen out of the 
transastions of the 12th September 1903, 


But I do not think that it makes the slightest ` 


differenee if we regard the 18th July 1904 
&sthesritieal date for the seonsideration of 
this question. 

Now, there ean be no doubt-that both 
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Kamalanand and Kalikanand were thoroughly 
negligent as to the affairs of their estate and 
that they spent their life in high, and, indeed, 
reskless living. But the question whieh we 
have to investigate is, did they look to the 
insome of the estate for the satisfastion of 
their whims and osaprices? If, indeed, they 
borrowed tha money which they spent on their 
pleasure then, so far as the estate is conserned, ` 
it has nothing to somplain. That would be 
& personal question between themselves and 
their lenders without the'slightest embarrass- 
ment to the estate, for it is well established 
that sueh debts are not binding on the estate. 
Now, on this point, Jainandan Jha, who has 
long been associated with the Srinagar Raj 
and is at present the manager of the Raj, 
says that “the amounts whieh Kumar 
Kamalanand Singh usedto spend extrava- 
gantly on immoral purposes used to be raised 
by him on loans.” He alao says that Kumar 
Kamalanand "had also to borrow money for his 
Shikar parties.” Kalikanandin his evidence 
says that he was indebted to the extent of five 
or six lakhs before the purchase of the share 
of Nityanand and that all these debts were 
ineurred, to quote bis own words, “to meet 
our Inxurious desires, immorality and hunting 
purposes.” To the same oftest is the evidenee 
of Zahurul Hussain, The evidenee established 
eonelusively that, though at times Kamala- 
nand took money from the Mufassil, the bulk 
of the money spent by him for immoral 
purposes was borrowed by him from various 
persons, Now, so far as we know, there is 
only one debt whieh he ineurred on the seaurity 
of joint family properties before the 
transastion in suit, the debt in favour of 
Maharajah : of Darbhanga. All the other 
debts were apparently personal debts which 
do not affest the joint family properties. In 
my opinion, this view of the matter has an 
important bearing on the ease. It may be 
that the sreditors from whom Kamalanand 
and Kalikanand borrowed money eoald hays 
obtained personal deerees against them, and 
then eompelled a partition of the joint family 
estate; but the irresistible inferenae is that, so 
far as Kamalanand and Kalikanand are son- 
eerned, they left the joint family properties 
severely alone and preferred to borrow money 
on their personal sesurities, ` If I am right in 
my sonelusion on this point, the ineome of the 
joint family properties would always be 
available to dissharge tha debt due to the 
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plaintiffs. Mr. Manuk has, however, argued 
that the fast, the undoubted fast,is that the 
joint family properties will be sold up in 
exesutionof the plaintiffs’ desrees, should he 
bs fortunate enough to obtain them. That, 
in my view, is entirely a matter of spesulation. 
The fast that the suits are sontested does not 
deside that there is not available to the 
defendants suffisient funds to diseharge tha 
debts due to the plaintiffs, That question 
sould only be solved by the produetion of the 
asesount-books of the estate; and these books 
have been sarefully suppressed. On this ques- 
tion, as well as on the question of the insome 
derived by the family from Nityanand’s 
share, the following observations of Lord Shaw 
in the case of Murugesam Pillai v, Mantckava- 
saka Desika Gnana Sambanda Pandara San- 
nadht (3) are peculiarly applicable:—“A praa- 
tice has grown up”, said his Lordship, “in 


Indian prosedure of those in possession of im: 


portant dosuments or information lying by, 
trusting to the abstrast dostrine of the onus of 
proof, and failing aesordingly to furnish to the 
" Courts the bast material for its desision, With 
regard to third parties, this may be right 
. enough; they have no responsibility for the 
eondust of the suit, but with regard to the 
parties to the suit it is, in their Lordships’ 
opinion, an inversion of sound praetise for 
those desiring to rely upon a aertain 
state of fasts to withhold from the Oourt 
the written evidensa in their possession 
whish would throw light upon the pro- 
position. The present is a good  instanse 
of this bad praetise, It is proved in the 
sasa by the first witness that ‘the Matt 
has regular fair day books: they are not 
now before the Oourt; ledgers are also 
maintained in the Mutt.’ These ledgers 
and day-books were in the possession of 
the defendants or those of them who were 
heads of the institution, and they are not 
put in evidense. The proposition that 
these defendants shallenged was that the 
expenses insurred had basen ineurred for 
the Mutt and were neesessary for its 
purposes. The best assistanae to a Court 
of Justise would hava been a seratiny of 
these dosuments, and their Lordships feel 


free to oonslude,that if they had been by 

(8) 89 Ind. Cas. 659; 40 M. 402 at p.403; 21 M. 
L. T. 258; 82 M. L.J. 309; 16 A.L. 4. 28%; 1 P. 
L. R. 456; 25 O. L. J. 689; (1917) M. W. N, 487; 44 
I. A. 98 (P, Oh 
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their ‘entries eonfirmatory of the defendants’ 
view the defendants would have brought 
them into Court." 

Coming now to the astual evidense of 
extravaganse and waste prior to the date of 
the first bond sued upon, we have to 
sonsider what are the sharges made against 
Kamalanand and Kalikanand. Kamalanand 
is said to have been thoroughly immoral: 
he is further said to have organized large 
shooting parties in whish money was 
lavishly spent. The evidenee, in my opinion, 
faila to establish that he had shown any 
partisular tendeney in those  direstiona 
prior to the 18th July 1904, The defend. 
ants have, indeed, prodused a large number 
of letters written by two women, Shahzadi 
and Rajeswari, to Kamalanand. Those 
letters do not fix the date at all; and, if 
they establish anything, they establish that 
his relation with them was purely a matter 
of business. Apart from the letters, 
there are three dosuments Exhibits G3, G5 
and G6, whiehthrow saocnsiderable light an 
the question. They are drafts of ekrar- 
namaha whieh Kamalanand: and  Shahzadi 
proposed to exeeute in eneh other's favour, 
These ekrarnamahs wera, of  seourse, not 
exesuted, but they show that the parties 
looked upon the arrangement between thom 
purely as a matter of business. 

Mr. Manuk has, however, argued that 
Kamalanand borrowed between five and six 
lakhs prior to the 18th July 1904 and 
that if must follow that his eareer of 
extravaganes had already sommenead. 
The only doeumentary evidenes on thig 
point is the mortgags bond exeeuted in 
favour of the Maharajah of Darbhanga on 
the 7th May 1900 for Rs, 3,50,000. Now, the 
bond itself has not been produeed in the 
ease, but the plaint filed by the Maharajah 
has bsen prodused. We do not know 
what the defenee of the defendants was 
or whether the Maharajah has resovered 
desres against-.the defendants on the mort. 
gage of the 7th May 1900. If we go by 
the allegations made in the plaint filed by 
the Maharajah, then it will appear that 
there was a justifying nesessity for the 
loan. In any event, I am not prepared to 
regard a debt of Ra. 3,50,000 as aonelusive 
evidense of waste and extravaganee, The 
defendant says that, apart from the loan 
taken from the Maharajah of Darbhanga, 
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“they - took loans from Ulao Babu, Ohetnarain 

and Dharam Ohand. Darga Prasad gives 
two other names, Debi Marwari and Ram 
‘Chand Marwari. There is, however, no 
doeumentary evidense on this point; and 
thongh it may well be that Kamalanand 
‘and Kalikavand took various loans from 
time to time from various persons, I am 
‘not "prepared to assept the oral evidence 
that all these loans were taken prior to 
the 18th July 1904; 

So.far as Kalikanand is soncerned, it 
has been suggested that ha wasted nearly 
three and a-half lakhs, on dogs, motor 
oars; horses and in  mashioeries for the 
. mannfaature of soap, knives, eto, In my 
opinion, the evidense is wholly unreliable. 
In the first plase, it is admitted by Kalika- 
nand that the aesount-books will not show 
any expenditure in respeot of his extra- 
vaganos, 
, bcoks being silent on the question of money 
‘from time to time paid to Shabzadi and 
.Rajeswariy but I am wholly unable to 
.believe that the money paid for buying 
mashineries or motor sars would not be 
„entered in the books of assount. There 
is no reason to doubt that Kalikanand, 
like others in his position, had motor'oare, 
horses and doge; bat it.is one thing to say 
that, from time to time, he bought motor oars, 
horses and dogs, and quite another .that, 
“in respeot of these extravagancer, he spent 
nearly three lakhs and-a half. { wholly 
disbelieve that he ever spent money in 
.respeot of machineries, for I find it difficult 
to believe that, if he inesnrred any expenses 
in sonnestion with his-ambition to learn 
how soapsand knives are manufactured, 
‘they should not be entered. in the books 
of acsount, unless it be that he regarded 
the enterprise as his personal enterprise, 
“in whish oase, of sourse. the estate has 
nothing to eomplain, Kalika does say. in 
his evidenee that he never took any money 
from the estate for these purposes but that 
-he always took loans. If he did, his 
eonduot was meritorious in that he made 
no attempt to learn an.art at the expense 
of the estate. On his own evidenee, he 
. did not impoverish the: estate to any extent 
‘by tha zeal which he is supposed to have 
shown.in aequiring a very useful knowledge. 

My. oonelusions on . this point tare as 
follows:-—~ 
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(1) there san be no doubt that Kamala- 
nang was both immoral and extravagant; 
but, for the most part, he indulged himself, 
not at the expense of the estate, but by 
borrowiag money from different persons; 

(2) there is no reliable evidense that he 
began his eareer in this direotion prior to 
the 18th July 1504; 

(3) so far as Kalikanand ia eoncerned, 
there is no reliable evidense that he was 
at any time extravagant. 

It must follow, therefore, that the security 
of the 18th July 1904 is enforosable as 
againat the joint family. 

I have now to deal with the validity of 
the mortgage of the 7th November 1912 


-exeeuted by Kalikanand ia favour of the 


plaintiffs, It will be remembered that, at 
this date, Kamalanand was dead. The 
transastion of the 7th: November 1912 


amounted to tha substitution of a new 
security for the sesurity of the 18th July 
1904 areated by Kamalanand and Kalika- 
nand in favour’ of Banaily whieh itself 
was substituted for the  sesurity of the 
12th September 1903 in favour of Banaily. 
The presumption of law, therefore, on the 
authority of Hunoomanpersaud | Panday's case 
(1), is prima facis to support the charge. Their 
Lordships in the case eited said aa follows: — 
“Consequently, if, as is the ease here as 
to part of the sharge, it bs sreated by 
substitution of a new seonrity for an older 
one, where the consideration for the older 
one was an old presedent dsbt of an 
ancestor not previously questioned, a pre» 
sumption of the kind sontended for by the 
appellant would be reasonable.” Oa the 
authority of the Judisial Committee, there 
is ground to raise a prima facie presump- 
tion in the plaintiff's favour of a considera. 
tion that binds the estate. The ase of 
the defendants, again, is the same, namely, 
that they are not bound by a transastion 
entered into by one who has throughout 
lived a life.of reckless folly. Bat the 
transastion of the 7th November 1912 was 
entered into by Kalikanand, and not by 
Kamalanand; and, if l am right in my 
sonelusion, there ia no reliable evidenae 
tha: Klikanand was at any time guilty 
of wastes and extravagauco. Baut, then, say 
the defendants, though Kalikanand may 
aginally hava, eatered into the transagtion, 
it was made inevitable by the: wasfe and 
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exiravaganse of Kamalanand. To this, 
there is this answer; that if you are 
going to trase the transastion of the 7th 
. Novembar 1912 to its origin, there is no 
reliable  evidenee that, on the 12th 
September 1903, Kamalanand had begun 
his eareer of waste and  extravaganse, 
and that the transastion of the 12th 
September 1903, if [am right in my oon- 
slusion, was wundochtedly for the benefit of 
the joint family. Quite apart from these 
sonsiderations, there is not the slightest 
evidense that the plaintiffs or any of them 
knew or had reason to believe that, though 
the transaation was prima facie benefiaial, 
16 would not in its result, benefit the family 
besause of the eharaeter, temperament, and 
mode of lifa of Kamalanand. I am, there- 
fore, unable to see how the validity of 
the transastion cf the 7th November 1912 
ean at all be questioned. 


There is, in my opinion, another argument 
in favour of the validity of the mortgage of the 
4th November 1912. The evidenee makes it 
perfestly slear that Banaily was abont to sue 
on the mortgage of the 18th July 1904 and 
that the plaintiffs found the money for the 
defendants just in time to prevent the suit. 
Now, it seems that, though the bond was 
exeonted on the 7th November 1912, there 
was a delay in paying the money to Banaily. 
On that date we haya the following letter 
(Exhibit 13) from Kalikanand to Rajah 
NEMUS 


“My dear Rajah Saheb, 

"I thank you very mush for your kindly 
helping me with the mouey to pay. off the 
Banaily bond, for whish ‘I was in great 
diffieulty. 

"I further assure you that from now the 
interest of both of your bonds will be paid 
very regularly to every six monthly due &nd 
if I fail to fulfil my promise, you are at 
liberty to take any astion you will take and 
for this, I will not blame you. 

With kindest regards. 

Yours very sineerly, 

(Sd) Kalika Nand Singh." 
On the llth November 1912, Hai Bahadur 
Lashmi Prasad Sinha, who was at that time, 
the manager of the Srinagar R3j, wrote the 
following letter to Rajah Kamaleshwari : 

"My dear Raja Bahadur, 


“We have arranged to pay up all the 
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Banaily dues exsept the fifty thousand rupess 
as arranged. 

‘To morrow the Civil Courts will re open 
and so we must resah Bhagalpur to-night and 
pay off the money before 10 a. m. to morrow, 


else I hear Shiva Babu will positively file 


the anit in the first hour. I, therefore, request 
that you will kindly send your man with the 
money this evening by the Loop Mail. They 
will stop with me at Bhagalpur to-night. 


There is no any earlier train to-morrow exeept . 


one which leaves here at 10 4. w. and reashes 
Bhagalpur ut nearly 10 o'elosk. whish I think 
will.be too late. 
Trusting you are well. 
Yours Sinaerly, 
(Sd.) Gashmi Prasad Sinha.” 


On the same day the following telegram 
wasrassivad by Rijah Kamalesh wari from 


Nishikanta Sen. 

‘To Rajah Kamleahwari Prasai Singh, 
Mopghyr. 

Please pay your money otherwise snit 
inevitable balance is being arranged no fear 
when wa are helping Srinagar no anxiety 
when we take aix lakhs wire. 

Nishikanta Sen.” 

Nishikanta Sen, it may be mentioned, held 
a general power-of-attorney from the defend- 
ants whioh was exeonted in his favour nt the 
time of the exeaution of the mortgage-bond in 
favour of Prithi Chand Lal, that is to say, 30th 
Oatober 1912, There is, therefore, prama facte 
proof of the representations made by Kalika- 
nand in the mortgage: bond of the 7th Novem- 
ber 1912 whish are to the effeet that Banaily 
was about to institute a anit on foot of the 
mortgage of the 18th July 1904 and that, if 
the olaim of Banaily was not immediately 
satisfied, there was likely to be sonsiderable 


‘loss to the family. As the Jndieial Committee 


said in the leading ease [Hunoomanpersaud 
Panday v. Musammat  Babooes Munra, 
Koonweres (1)], tha representations by the 
manager asoompanying the loan as part of 
the res gests and as the oontemporane- 
ous deoslaration of an sgent, though not 
astually selested by the prinsipal, have been 
held to be evidenee against the heir, The 
eorrespondenee to whieh I have referred 
furnish prima facie proof of sush represen- 
tations, 

Mr.. Manuk, whose robust advosasy ia 
always of the greatest assistanse to the Oourt,. 


objeeted that.the doeumenta whish I haya i 
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get out were not proved aseording to law. 
Now it appears that Rajah Kamaleshwari, 
in the eourse of his evidenee on eommission, 
prodused these dosumenta, They were then 
tendered in evidenee and, as the defendants 
did not objeet to them, they were marked as 
exhibits by the Commissioner. This took 
plase on the 19th September 1915, though, 
assording to the praotiee in tbe Mofuasail, 

they were aetually filed in Court so far bask 
as the 18th May 1915.. On the 5th Desember 
1917, when the arguments in the ease had 
eommeneed, the defendant filed a petition 
objesting to the admissibility of these 
dosuments. The learned Subordinate Judge 
passed no order on this petition. 

Mr. Manuk's argument is that the refusal 
of the learned Subordinate Judge to pass an 
order on his petition was tantamount to his 
rejesting these doenments, In my opinion, the 
argument is wholly -without foundation. It 
was not in the power of the learned Subordi-. 
nate Judge to rejest documenta whish had 
been admitted without protest, Mr, Manuk does 
not seam to appresiate the distinstion between 
the relevaney of a dosument and the proof of 
a dosument. That question of relevaney is a 
question of law and oan be raised at any 
stage; bub the question, of proof is a question 
of proeedure and is eapable of being waived. 
I hold that the question of proof of these 
documenta was waived by the defendants 
and ean no longer be urged before us. 

Now, if we are at liberty to sonsider these 
. dosuments, they undoubtedly establish that 
there was necessity, and an urgent nesessity, 
for the Joan of the 7th November 1912. 
There is no reason io doubt that Banaily 
was about to sue on the mortgage of the 18th 
July 1904; there was ño defense to the suit, 
and Kalikanand, as the karta of the family, 
was entitled to exereise his diseretion on the 
question whether it was better for the family to 
submit to adesree or to take a further loan 
to dissharge the debt due from the family. He 
did exersise his dissretion and applied 
for a loan to the plaintiffs to enable them to 
diseharge the debt due to Banaily. I am of 
opinion that, when the diseretion of the manag- 
ing member is exersised bona fide and, as he 
gonseives, for the benefit of the estate, it should 
not be narrowly serutinized by the Court. 

It waslastly argued that there was no en- 


quiry made by the plaintiffs as to the transe- 


aetion of the 7th November 1912, and, indeed, 
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as to any of the transaetions on whieh the 
present astions have been brought. I sonfess 
that it is diffieult to appreoiate what enquiry 
sould have been made by the plaintiffs. They 
asoertained that the original transaction by 
whieh the defendants purshased Nityanand’s 
shara was undoubtedly for the benefit of the 
estate. They knew that, in purshasing the 
share, the defendants had to take a loan from 
Banaily. They enquired into the moral sbaras- 
ter of Kamalanand and Kalikanand,and the 
result of the enquiry was wholly- satisfastory. 


They paid the money not into the hands of 


Kamalanand and Kalikanand, but to Banaily 
and thus satisfied the loan given by Banaily 
to enable the defendants to saequire the 
share of Nityanand. In other words, they saw 
to the applieation of the money, and took the 
presaution to resover from Banaily the 
mortgage-bonds of the 12th September 1903 
and 18th July 1904 exeauted in iba favour by 
the defendants. They saw that there was a 
pressing necessity for the defendants to 
take a further advance on the 7th November 
1912, as Banaily was about to sue on the 
mortgage of the L&th July 1904. In 
my judgment, sush enquiry as was made 
by them was quite suffisient, in view of the 
faot that they saw to the applieation of the 
money. In my opinion, the mortgage of the 
7th November 1912 is enforseable as against 
the family. 

In view of my finding on this point, it is 
quite unnecessary to deal with the question 
of antesedent debt. ' 

There remain three other questions whish 
were argued before us on behalf of the 
appellants. It was sontended that the 
personal remedy against Kalikanand on the 
transaction of the 18th July 1904 is barred 
by limitation. The only question 15, whether 
the part-payments upon whish the plaintiffs 
rely have been established. It is suffisient 
for me to express my. entire eoneurreneo 


. with the reasonings employed by the learned 


Subordinate Judge in eoming to the son- 
elusion that the personal remedy is not 
barred. 
The next point is as to the validity of the 
registration, The argument is this: the 
mortgage bond of the 18th July 1904 was 
exesuted by Kalikanand and by Kamalanand 
in two eapasities, first, on his awn behalf, 
and, secondly, as the father and guardian of 
Ganganand and Ambikanand, The doen. 
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ment was presented for registration by 
Laehmi Prasad under a power-of-attorney 
exeeuted in his favour by Kamalanand and 
Kalikanand. It was argued before us that 
there was no valid presentation on behalf 
of Ganganand and Ambikanand and, aesord. 
ingly, the dosument is invalid as against 


them. It was not made slear to us how: 


Ganganand and  Ambikanand, who were 
minors, eould either have exesuted a power- 
of.attorney in favour of Lashmi Prasad or 
presented the dosument themselves for 
registration, The argument is wholly 
unsubstantial, The only argument whieh is 
open to Mr. Minuk, on the admitted fasts, 
is that there was no valid exesution by the 
minors; but then, nobody suggests that there 
was. Ifitb was, then the dosument would 
bind them, aud the question of benefit and 
legal neeessity would not arise: It is only 
besause the seaurity was brought into 
existense by the managers of the joint family 
that the question of nesessity and benefit 
has arisen. I apprahend that, provided that 
the transastion is ona into whish a prudent 
owner would enter, the manager of a joint 
family is entitled to. bind the joint family 
properties by a mortgage exesuted by him. 
It is wholly immaterial whether the minors 
join in the mortgage or not. As a matter 
of law, they eannot join in the transastion, 
The transastion must stand or fall on the 
determination of the question whether the 
transastion was one into whish a prudent 
owner would enter. If it was, then the 
transaetion must bind the -joint family 
properties, although there was no regis- 
tration, and, eonsequently, no exesution on 
behalf of the minors. If it was not, then 
the fransastion fails, and it is wholly 
immaterial whether there was registration 
and consequently exesution on behalf of 
the minors, I must overrule Mr. Manuk’s 
argument on this point, 

These are all the questions thatarise in 
eonnestion with First Appeal No. 86 of 
1918. In my opinion the arguments adyane- 
ed by Mr. Manuk are unsustainable, and I 
would  aesordingly dismiss First Appeal 
No. 88 of 1913 with costs. 

In eonneetion with Firat Appeal No, 85 
of 1918, anothef question arises, and it will 
ba my duty now to deal with it. Tha 
question is, what are the pareels intended 
to be sesured by the dosumené of the 18th 
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July 1904? The 19th elause of the mort- 
gage-bond runs as follows:— For the pay. 
ment of the loan, prinsipal, interest and 
compound interest, and of sosts in sase of 
institution of a suit, we do hereby mortgage. 
and hypothesate our sbares in mauzas 
entered in Sehedule No. I, allowing the 
mortgage lien ereated (P) the bond, dated 
3rd June 1894 to stand good, as also shares 
in maueas entered in Sehedules Nos, 2 and .3 
with all rights and appurtenanses, appere 
taining thereto whieh belong to us, or may 
hereafter belong to us. Until the payment 
of the loan, principal, interest and eompound 
interest, we shall not have the right to 
transfer the mortgaged properties in any 
manner, direetly or indirestly, on any 
allegation whatever. The mortgage in 
favour of the said Hai Bahadur shall have 
preferenee and shall take effest from the 
3rd June 1894," It is neeessary to state 
that the date 3rd June 1894 isa mistake 
for 14th Jane 1894 and that the bond of 
14th June 1894, whieh was expressly kept 
alive by this tranaastion, was the bond exeen- 
ted by Nityanand in favour of the plaintiffs 
whereby he mortgaged eaeh portion and 
whole of his 2-annas, &-pie share in 16-annas 
of eaoh of the mausas in Tappa Jamalpur, 
The sehedule at the foot of tha bond is 
in three parts. Speoifieation No. 1 deals with 
Nityanand’s share in the villages appertain- 
ing to Tappa Jamalpur purshased by the 
family on the 28th Oetober 1903 and it 
expressly keeps alive the sesurity sreated 
by Nityanand in favour of the plaintiffs 
by the bond of the 14th June 1594, 
Then there is the deseription of the 
property mortgaged whieh rans as follows:— 
“Tappa Jamalpur, Purgannah  Pharkia, 
Polies Station and Sub. Registry Offiee of Gogri4 
asli mahal, the dakklt mausas of whieh are 
given below with kumat lands.” Then 
there follows o list of 52 dakhis villages the 
total value whereof would be very insigni- 
fisant, It: is sonseded that the enumera- 
tion is entirly false in the sense that there 
are numerous Gakhi villages whieh find 
no plase in the list. It is also sonaeded 
that not a single mausa finds a plaee in 
the enumeration, Bat it is argued that the 
enumeration of dakhii mautas must be read 
as restrietivo of the general deseription of 
the properties mortgaged, that sonveyed by 
the expression Tappa Jamaipur, Pargannah 
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Pharkia, Polies Station and Sub-Registry 
Offise-of Gogri,”’ 

Spesifieation No, 2 deals with the two thirds 
share of the family in Tappa Jamalpur. 
It is ooneeded that if Mr. Manuk’s argu. 
mént with reference to Spesifisation No, 1 is 
right, he must equally .sueosed on his 
argument as to Spesifiontion No. 2. No question 
arises as to-Spesifisation No, 3, as Mr. Manuk 
soneedes- that all the villages appertaining 
to"Talüka-Naüliatta baye been vailidly mort- 
raged. ' 


In my opinion, there is nc diffieuliy 
whatever | in sonstruing the  sehedule. 
Now, the best sonstrustiou of deeds, and 
the one most.satisfastory to the Oonrts, 
is to make eash part expound the other, 
so as. to. make all the parts agree; and, 
if a.doubt arises upon the oonstrustion of 
a grant, and the doubt ean, be removed by 
sonstruing the. deed adversely to the 
grantor, this will be done, especially where 
the deed .is exeouted, as here, for valuable 
eonsideration. This rule, however, does 
not .eome into operation until a doubt 
has arisen upon the seonstrustion of the 


deed. 


Now, the eritical question is whether the 
deseription by enumeration ought to be 
rejested. as inaseurate or false or whether 
it ought to be read as restristiva of the 
general deseription eontained in the schedule, 
Now,:there are two important eonsiderations 
whish ought not to beignored, First, the 
dosument makes if -perfestly elear both 
in the operative: part and i. the sehedule, 
that.the seeurity created. by the mortgage. 
bond of the 14th Jnne 1894 was to be 
kept: alive and not: extinguished, Now, the 
seeurity. ereated by the bond of the 14th 
June 1894 was in respest of sash and 
avery village appertaining to Nityanand’s 
2.annar, 4 pie of Tappa Jamalpur. The 
plaintiffs held the sesurity in their favour, 
by. the transaetion of the 1?th July 1904, 
The: defendants, who had meanwhile taken a 
sonveyanse of Nityanand's shafe in the entire 
family properties, and, therefore, in 2-annas 
4-pie :of Tappa Jamalpur, discharged 
the debt:due. by Nityanand to the plaintiffs 
by: taking a fresh loan from the plaintiffs 
on the:sesurity, assording to the plaintiffs, 
of the 2 annas 4-pie of Tappa Jamalpur, and, 
according to the defendants, of . 52 dakhli 
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mauzas appertaining.to the 2 annas, 4 pie of. 
Tappa Jamalpur. The question is, who. 18 
righi? In my opinion the fast that the 
plaintiffa expressly kept alive the sesurity 
of the 14th June 1894 suggests the inferense 
thet all the villages appertaining to the, 
2.annas 8 pie of Tappa Jamalpur whieh once. 
belonged to Nityanand were intended to be 
mortgaged. Now, the whole object in keeping 
alive a seeurity is to enable a party to 
hold that seeurity as -a shield against a8. 
hostile attask upon that sesurity. Now, & 
shield withouta sword would be perfestly 
useless to the party; in other words, if the 
transaction which we are at present. sonsider- 
ing did not intend to create’ a security in 
respect ‘of the entire 2-annas 4-pie.of-Tavpa 
Jamalpur whieh onse belonged-to Nityanand 
so asto givara right to the plaintiffs ` to 
enforee the security in respest of that. 2.annas 
4-pie of Tappa Jamalpur, it would be.per- 
festly -useless for the plaintiffs to be told that 
they aan use the sesurity of the 14th June 
1894 as a sheild against a - hostile -at- 
taek. 

The other consideration isthat we have 
details in the echedule which suggest that 
the entire 2 annas &-pie of Tappa Jamalpur 
was intended to be mortgaged. First, we have 
the sxtent of the mortgaged share, 2-annas 
8.pie; 2Z-annas &-pie in what? The doaument . 
saye, 2annas 8-pie in Tappa Jamalpur, Par- 
gannah Pharkia, Poliee Station and Sub- 
Regiatry Offiee of Gogri. Then we have 
the £ouzt number; fouzt number of what ? Not 
of the few dakhlz villages whioh are enumerated . 
in the sshedule whieh -eannot have any foust 
numbers but of the entire mahal, Tappa 
Jamalpur, Then we have the mention of the 
sadar jama, notof the 52 dakhl: villages, but 
of the 2.annas 8-pie of Tappa Jamalpur. 

It was then argued by Mr. Manuk- that 
it was elearly unnecessary to enumerate the 
52 dakhli villages, unless they were intended 
to be restrietive of the general deseription. 
Now,in my opinion, i£ is one thing to say 
that I am oonveying the dakhit mauzas, a“ 
list of whish is given below, appertaining to 
my Tappa Jamalpur, and quite another that 
I am eonveying my Tappa Jamalpur of whieh 
the fouze:number is this and the saddar jama 
is s0 much, the dakhli masas of whish are: ag: 
follows. Now, it is quite trae that “if there is . 
some land. wherein all tha demans:rasions are | 


_true.and some where in part,are.trie and part — 
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false, thoy- shall be intended words of trué 
limitation to pass only these lands wherein 
aall the -sireuimstaneés ar trae,” Take, for 
instanse, a grant of “all these messuages, ete." 
in the ossupation of B, in the City of W, 
formerly belonging to the Hospital of W. Now 
there. may be messuages in the osaupation of. 
B. in the City of W. bat not belonging to the 
Hospital of W. Under the rule just stated 
they will- not pass if there are "lands wherein 
all ‘the sireumstances are true," 


But here the enumeration is sonfessedly 
inassurate; and I am of opinion that the sasa 
falls under the other rule stated in the books, 
namely; whenever there is, in the first plase, 
a sufficient certainty and demonstration, and 
afterwards an assumulative deseription and 
it fails in point of asouraey, it will be rejested. 
That rule has also been stated iu this form: 
as- soon A8 there is an adequate any sufficient 
definition, with- sonvenient sertainty, of what 
is intended to pass by a dead,:any subsequent 
erroneous addition will not vitiate it, Llewellyn 
v. Jersey (Harl of) (4), Morrell v. Fisher (5). 
In Weet v. Lawday (6) Lord Westbury, G. 0,, 
stated the rule in these words: “that maxim 
to whieh I refer," referring to the maxim 
of. falee demonstration, 'is applicable to a 
ease where some subject-matter is devised as 
a whole under a denomination whieh is appli- 
a&ble to the entire land, and then the words of 
dassription that inelude and denote the 
entire aubjeot.matter are followed by words 
whioh ara added on the prineiple of enumera- 
tion, bat do not sompletely enumerate and 
exhaust all the partienlars whieh ara oom. 
prehended and ineluded within the antesedent 
universal or generic denomination. The 
ordinary-prinoiple and rule of law, whish is 
perfectly sonsistent with common sense and 
reason, is this, that: the entirety whieh has 
been expressly and definitely given shall not 
be prejudiced by au: imperfeet and inasenrate 
enumeration of the ne of the speoifie 
gift.” 


n (1843) 11 M. & W. 183 nt p. 189; 12 L, J. Ex. 
243; 63 R. R ! ^9: 152 €. B. 767. 
(5) (1849) 4 tix. 591 at p. 604; 19 L, J. Ex, 273; 154 
E. R. 1850; 14 L. T. (o. s.) 898: 80 R. R. 709. 
(6) (1865) 11 H, L, 0. 375; 11 E. R. 1878; 18 L. 
Ti 171; 146 R. R. 238, 
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In my opinion, thé passage oited is entirely 
relevant to the present enquiry. Here some 
aubjést-matter has been mortgaged as a 
whole under a denomination—Tappa Jamal. 
pur with a definite fone? number and s 
definite sudder jama, whieh is applieable 
to the entire land  ineluding the dakhit 
villages, and then the words of dessription 
that inelude and denote the entire subjeot- 
matter, namely, Tappa Jamalpur with a 
definite fouet number and a definite sadder 
gama are followed by words whish are 
added on the prinsiple of enumeration, namely, 
the fifty-two dathli villagas, but do not som. 
pletely enumerate and ixhatsi all the parti. 
sülars whish are comprehended and inelnded 
within the antesédent universal or generia 
denomination, namely, Tappa Jamalpur, It 
must follow that the entirety whish has 
been expressly and definitely mortgaged, 
namely, Tappa Jamalpur, shall not be pre. 
judieed by an imperfeet and inaesurate 
enumeration of the partisulars of the mort- 
gage. 


I must dismisa First Appeal No. 85 of 1918 
with aosta, 


BuoksiLL, J.— These two First Appeals 
were appeals from a desision of the Addi. 
tional Subordinate Judge of Monghyr, dated 
the 22ni Desember 1917. The litigation 
soneerns a sum of money amounting to 
approximately twenty laas of rupees, Al- 
though tbe dooumentary and oral evidenoe 
is very extensive the fasts are very simple 
and are eapable of being summarized very 
shortly, 


One Kumar Srinand Singh was the pro- 
pristor of a large estate known as the Sri. 
nagar Raj situated in this Provinee near the 
Nepal border; it seems, with the .elosely son- 
nested domain known as the Banaily Raj, 
to comprise about 4,50;000, acres (i.e, ap- 
proximately 700 square miles). 


Kumar Srinand Singh, who died in 1880, 
bad more than one wife. By the first he 
had one son, Nityanand Singh, who was born 
about 1870. By the seeond he had two 
sons, Kamalanand Singh and Kalikanand 
Singh, the former born in 1875 and the 
latter in 1877, Kamalanand died in 1910 
leaving three Bone, (1) Ganganand Singb, 
born in 1898, who is here the.sesond defend. 
ant; (2) Ambikanand Singh, born in 1903, who 
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was the third defendant, but who died during 
the sourse of this litigation, and (3) Ashita- 
nand, born in 1507, who is the fourth defend- 
ent. Kalikanand iasliveand is the first de- 
tendant; he, too, had three sons, (1) Abhaya- 
nand, who is thefifth defendant, (2) Bigayand, 
the sixth, and (3) Jianand, who also died 
during. the sourse of this litigation. Shortly 
after Kumar Srinand Singh died, if is stated, 
that disputes arose between the two widows, 
1. e., namely, the mother of Nityanand and the 
mother of Kamalanand and Kalikanand, with 
the result that in 1882 the management of 
the estate was plaeed under the Court of 
Wards. The property was thus, and well, 
looked after until 1591 when Nityanand 
Singh, soming of age, he tookover the eontrol 
of the Raj. The estate was at this date in 
a very flourishing sondition. 

For some reason, it has been suggested 
that she was apprehensive as to his manage: 
ment—the mother of Kamalanand and Kalika- 
nand brought on their behalf in 1891 against 
Nityanand a partition suit whieh resulted in 
a compromise desree in 1892 under whish 
Nityanand reseived one-third and Kamala- 
nand with Kalikanand two-thirds of the 
Raj. From 1892 to 1896 (when Kamala. 
nand attained his majority) his mother looked 
after her two sons’ joint two-thirds share, 
but in the latter year Kamalanand then 
being of age was naturally plased in sharge. 

In 1898 Kalikanand same of age. 

Nityanand appears to:have led an extrava- 
gant and  eareless life, and though his 
estate had a revenue of what is said ta have 
been roughly £0,000 rupees per annum he 
sagome quickly to have run into debt. His 
two step-brothers were also doubtless impro- 
vident for, though in reseipt of extremely 
handsome revenues from their property, their 
mode of living was so luxurious and 
their expenses so great, that they, too, seem to 
have found their inaome inadequate to pro. 
vide for the large sums spent by them (pare 
tially in entertaining and hunting) and had 
resourses to borrowing. 

None of the three kinsmen appear to have 
taken any personal part in the management 
of their domains but to have been oontent to 
leave it in the eharge of others and merely 
to reseive and spend their revenues, 

It is from the string of borrowing tranagas- 
tions indulged in by these three gentlemen 
that the present litigation emanates, The 
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following is a short history of these arrange» ` 
ments:— 

l. On June 6th, 1894, Nityanand, who 
had no son, borrowed from one Babu Kama- 
leshwar Prasad (who was the father of the 
first plaintiff in these suits) two laes of 
rupees: as sesurity he mortgaged (the morb- 
gage-bond is Exhibit 1) “ash portion and 
whole of my 2-annas 8-pies share in my pro- 
prietorahip and possession in 16 annas of eash 
of mauzas in Tappa Jamalpur, eto., asli with 
dakhili, Soesifisations whereof with Parganah 
Polias Station, Registry Offise, and sadar 
jama are entered at the foot of this bond, 
with all rights, Kamat lands and Zemindary 
Kutehery, ote.” 

In this deed Nityanaud resites that " it is 
nesessary for mé and ineumbent on me, on 
aseount of heavy interest and repeated 
demands to re-pay Rs, 1,51,677.7.10 prinsipal 
and interest due under rokas, dated 6th 
Desember 1893, 7th Desember 1893, 28th 
January 1894, and 25th May 1894, exesuted 
by me in favour of Anant Kam Marwari of 
Bazar Sujaganj, eto., as also under barckhata 
aesounts due to Kalu Malu, a Mahajan of 
Benares, and on asaount of fees of B, Grish- 
shandra Banerji, Vakil of Adampur, a 
quarter of  Bhagalpur -(torn) I require 
Rs, 45,322.8.2 for preparation (torn) and 
purehase of stamp of this bond and for other 
domestie purposes and there does not appear 
to be any other means of re-paymeat aud of 
meeting the nesessary expenses than borrow: 
ing. 

The rate of interest was 10 annas per 
hundred rupees per month, Z.e., 7$ per oent., 
but it was sompound interest with resta at 
the end of every four months. Nityanand 
does not appear to have paid the interest as 
it fell due but to have allowed it to aseumu- 
late. 

9. On Mareh 6th, 1899, Nityanand exesut- 
ed another mortgage.bond in favour of Kumar 
Kamalanand Singh and Kumar Kirtyanand 
Singh. In it he resited that hs had besome 
involved in heavy debts of whieh he gives 
a ashedale; that his properties were held in 
mortgage on assount of several debta; that 
various deerees had been obtained against 
him and that, in exesution of sertain of such, 
some of his properties had been advertised 
for sale and that, without borrowing maney 
for the satisfaction of all these debts, there 
was no hope of saving the properties from 
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being sold, The mortgagees were relatives 
of Nityanand, being deseendants from a 
regent sommon anosestor; they were the 
minor sons of one Raja  Lilanand Singh 
Bahadur and were represented in this 
transastion by Rani Sita Pati, their mother 
and guardian. This branch of the family 
has been referred to in this litigation as the 
' "Banaily Raj." 

Nityanand borrowed under this deed 3% 
lacs at 7 per sent. sompound interest with 
half-yearly rests. (The  mortgage-bond is 
Exhibit 45). In the sehedula of the debts 
given, the loan of June 6th, 1894, to Babu 
Kamaleshwar Prasad is ineluded ; with the 
aeorued interest the total then due seems 
to have been Hs. 2,90,000. Nityanand fur. 
nished as seeurity and mortgaged “my 
Zemindari, paint, tstimrart, durpaint, and 
lakheraj rights, eta., to all the immoveable 
properties in the Distriet of Bhagalpur, 
Monghyr, Darbhanga, Maldak and Parnes,” 
some of these properties (whieh were son- 
tained in a sahedule) had already been 
mortgaged ; others had not, 

3. On May 7tb, 1900, Kamalanand and 
Kalikanand (the former then having one son 
born in 189:) borrowed from the then 
Hon'ble Maharaja Sir Rameshwar Singh Baha- 
dur, G. C. I. E., proprietor of the Darbhanga 
Rai, 31 lass at 73 per sent, compound interest 
with half-yearly rests. Kamalanand and his 
son and Kalikanand were members of a joint 
Hindu family whieh was governed by the 
Mitakshara School of Hindu Law. Kamala- 
nand was its karia. We have not had any 
copy of this bond placed before us but from 
Exhibit H(1), whioh is a certified sopy of a 
plaint in a Mortgage Suit No. 172 of 1916 
brought on the 28th April- 1916 by the 
Maharaja against Kalikanand and his (then 
two living) sons and the two (then living) 
sons of Kamalanand Singh who had, as I 
have mentioned before, died in April 1910, 
a eertain amount of information san be 
gleaned as to its nature. In paragraph 4 
of this plaint itis resited that Kamealanand 
and Kalikanand, the adult members of the 
joint family, wəre in 1900 in need of about 
44 lacs of rupees for the purpose (a) of 
paying off joint family debts due to different 
ereditors on Hat Ohitha and on demand 
notes, ete., and insurred on aeaount of the 
marriages of Kalikanand and of his relations 
and those of Kamalsusnd Singh, as also for 
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the performanse of the Namkaran seremony 
of the shilderen of the said Kamalanand 
and (b) for meeting the expenses of the 
marriages of the daughters of Kamalanand 
which were about to take place in the near 
future, and (c) also for the purehasing. of 
property for the benefit of the joint family. - 
. Kamalansnd and Kalikanand as sesurity 
for this loan, mortgaged a sonsiderable quan- 
tity of their properties belonging to their 
joint family. Apparently, there was a 
sonvenant by them in the mortgage bond that 
they would pay off the whole of the principal 
and the interest withiu a period of 19 years, 
and that if the arrears due on assount of 
interest exeeeded af any time the sum of 
Ra. 40,000, the mortgages wan to be at 
liberty forthwith to sue for the entire prin- 
sipal, interest and sompound interest. due. 
As a matter of fast, only a very small amount 
was paid off by the mortgagors. 

4 On the llth Marah, 1902, Kumar 
Kamalanand Singh and Kumar Kirtyanand 
Singh, from whom Nityanand had borrowed 
33 lass, obtained a deeree against him under 
the mortgage, for the sum of Rs. 4,11,285.4 0 
whieh represented the amount due on the 
original loan plus the interest: due, On 
the i2th September 1903, these desreo- 
holders by a deed of transfer sold to Kamala- 
nand and Kalikanand all their rights under 
the deeree for the sum of Rs, 4,89,679 3.9 
This deed of transfer is Exhibit 36. In it, 
after resiting how the deoree-holders had 
lent 3$ lass to Nityanand and how and 
why they had obtained their deoree 
against him, it is indisated that as the 


properties in the Srinagar Raj belonged 


as to one-third part to Nityanand and 
as to two-thirds to the transferees but had 
not been partitioned the transfereos had 
under sush cireumstanees and for their own 
benefit, desided to buy all the rights and 
interests possessed by the transferors under 
their morigage-bond on the basis of whish 
tbe desree had been obtained. The franse 


ferees did not pay eash for their purehase, but 


entered into a mortgage-bond with the trang. 
ferors under whish : they borrowed from. 
the transferors 5 laos of rupees. From this 
sum was deducted the purchase Price of 
Re, 4,29,679.3-9, This mortgage-bond is Era 
hibit 38 and was entered into by the moríga. 
gors Kamalanand and Kalikenand on behalf 
of their joint family, This bond reeites that 
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they purshased the mortgagee's deeree from 
the deeree-holders for the benefit of the joint 
family “with the advise of friends and well. 
wishers” but that "as they (the mortgagors) 
had no'monéy in eash ab present to pay the 
price of the said desrea as well as to meet 
other: necessities" the loan of 5 laas had ascord- 
ingly been’ arranged. The money earried -j 
per sent. sompound interest with six-monthly 
rests and. was to be paid. back on the expira- 
tion of one year from the date of the bond. 
As security, the mortgagors hypotheoated a 
large. amount of their family property which 
is detailed in long sehedules. 

5. On the 28th October 1993 Kamala- 
nànd and: Kalikanand bought by deed from 


Nityanand whathe desaribes as "tha.whole and - 


the entire interest. that I have got together 
with the right of redemption” with respsot 
to what may ba shortly .deseribed ae his 
share in the Srinagar Raj. This deed is 
Exhibit 52 and isa somewhat curious.doeu. 
ment, It resites the sonnestion between 
himself and his two step-brothers; how he 
had-eneumbered his property: and had been 
unable to:pay his debts; the-different.sharges 
to.whioh the property was subjest and how 
he feared that if he was given any aeon- 
siderable lump sum he might spend the whole 
amount, .The sonsideration was a sum of 
Rs; 60,000, but this was (with the exeeption 
of‘the ‘sum‘of Ra. 6,000 which was to -be 
utilised to.pay off.sertain patty debts. whieh 
hehad sontrasted) to be dolad-out to: him in 
the shape of a monthly allowance of 
Ria, 300. There can be no doubt that Kamala. 
nand and Kalikanand' made this | urahase on 
behalf of their joint: family in order to round 
off the previous transaetion by whic they 
had &aequired the rights in the  dasree 
obtained. by. the Banaily Raj'under its mort- 
gage against Nityanand's property, 

‘6. It willbe remembered that, under the 
mortgage ‘of the 12th September 1903, it 
was nominally inaumbent upon Kamalanand 
and. Kalikanand to:re- pay to the Banaily 
Raj. at the end of the year the.5 lacs whieh 
they had borrowed from it. They wers not 
ina position to do so, and acsordingly a 
new arrangement was-eome to with the pre- 
sent firat plaintiff, Raja Kamaleshwar Prasad 
Singh. - 

7, Kamalanand and Kalikanand on the 
186h .July 1904 entered on -behalf'of their 
joint family into a morigage bond -whish ‘is 
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Exhibit 11, whieh is the first bond sued upon; 
this is the bond sued upon in Suit No. 464 of 
1914 whish is the subjest-matter of the 
Both the 
date of and the bond itself are of: vary graat 
importanae. It resites at great length the 
eiraumstances whish had given rise to the posi- 
tion as it stood that day. Under the mort. 
mage of the 3rd July 1894, Hs. 4,33,135.8.0 
were due to the mortgages whilst to the 
Banaily Raj under that of the 12th Septem- 
ber 1903 the amount due was Rs, 5,235,815. 
The mortgagors assordingly borrowed from 
the plaintiff Ra. .7,33,1385 8-0. This sum 
represented, first of sll, the amount due on 
the bond of the 3rd June, 1904, and, sesondly, 
the sum of 3 lass of rupees whish was utilised 
in paying off a portion of the Rs, 5,25,815 
due by the mortgagors to the Banaily Raj. 
This large sum earried 6 per sent. sompourid 
interest with six-monthly resta. As seeur- 
ity, the -mortgagors hypothesated their share 
ina large number of properties over sush 
of whieh, however, as werealready pledged 
under the mortgage of the 3rd June 1894 
the lien.of that.sharge being declared to 
have preferenes, "There is no doubt that 
this mortgaga was entered into on behalf of 
the joint family, The interest was never 
properly paid by the morigagors in respeet 
ofthis transastion, andon the data whan 
the plaintiff brought his suit, 3. e., in 1914 the 
slaim in respest of prinsipal aud interest had 
already-amounted to Rs. 12,15,045 7-9. 

8. Ou:the same date, viz, the 18th July 
1904, Kamalanand and.Kalikanand exesuted 
a mortgage- bond in favour of the Banaily Raj. 
This mortgage-deed only really sonstituted a 
re arrangament of the previous mortgage of 
the 20sh September, 1903. Under the mort- 
gage the amount due was Rs. 5,25,815. 
With the money borrowed from.the plaint» 
iff the mortgagors had paid off.3 lac: of this 
amount and in addition another small sum, 
and they now gave.a fresh mortgage for the 
balanse, viz. Ri 2,25,000, after having 


.made some ‘adjustments with regard to the 


properties whieh they gawa as sesurity for 
the new substituted loan. , The loan - bora 
compound interest at 6 .per oent, with .six- 
monthly resta, A 5 

9, The last transaction, whish sonoludes 
the series, was sotered into on the 7th No- 
vember 1912. On that date Kalikanand, 
purporing to act:on behalf-of-the joint family, . 


$ 
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(Kamalanand being then dead) exeeuted a 
mortgage in favour of the first plaintiff. The 
effest of this bond was to extinguish the bond 
of the 18th July 1904 exesuted by Kamala- 
nand and Kalikanand in favour of the 
Banaily Raj and to sabstitute the first plaint- 
iff in ita plass. The amount of the debt 
due under that bond had reashed Rs, 3,34,000, 
The sum now borrowed from the first plaintiff 
was 3 lacs whieh was utilised (together with 
ihe sum of Rs, 34,000 otherwise provided) 
to pay off the amount dae under the mortgage 
of the 18th July 1904 to the Banaily Rai; 
and muah property was given by the mort- 
gagors as sesurity for the loan. This bond 
forms the basis of Suit No. 465 of 1914 and 
of Appeal No. 86 of 1918. The amount 
slaimed in reapest of prineipal and interest 
under the bond was Rs, 3,41,029.3.0. 


The Offieiating Subordinate Judge of Mon" 
ghyr,by his desision,dated the 22nd Desember, 
1917, decreed both suits in full in favour of 
the plaintiffs with eosts. The arguments 
whish were put forward before this Oourt 
were vary numerous and very lengthy, but if 
will be seen that the whole subject-matter of 
the two suits san rightly and sonveniently be 
divided into three headings: 

(1) That part of the mortgage of the 18th 
July 1904 (Exhibit 11) exesuted by Kamala- 
nand and Kalikanand in favour of the first 
plaintiff whieh relates tothe payment of the 
Rs, 4,338,135 due under the mortgage of the 
6th June 1894, which was sesured on 
Nityanand's separate’ share in the prop- 
erty. 

(2) That part of the same mortgage, Exhibit 
ll, whisb related to the payment to the 
Banaily Raj of 3 laes of rupees in respest 
of the Rs. 5,25,815 then due to it under 
the mortgage of the 12th September 1903 
made by Kamalanand and Kalikanand in 
its favour in respeet of the purehase of 
that Raj’a desreo for Rs, 4,89,679 as a result 
of its mortgage over Nityanand’s share 
made on the 6th Maroh 1899, 

(3) The mortgage of the 7th November, 
1912 (Exhibit 17) whioh is again in relation 
to the payment of what stil remained then 
due to the Banaily. Raj in respest of tho same 
transaetion mentioned in heading (b). 


With regard to (1). Itisquite elear that 
when Kamslanand and Kalikanand bought 
on behalf of the joint family on Ostober 
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28th, 1903, the rights remaining in his 
property of their step-brother Nityanand they 
purehased the estate subjest to the ensum- 
branes sraated by the mortgage of June 6th, 
1894; but at that date they insurred no direst 
obligation to the plaintiff as the liability was 
then only upon the land and upon Nityanand. 
The srusial date ie, of course ,July 18th, 1904, 
when Kamalanand and Kalikanand, on behalf 
of joint family paid off the sum of 4,383,135 
rupees, at whioh sum the liability under the 
mortgage of June 6th, 1894, then stood; 
borrowing money on the sesurity of the joint 
family property so to do. 

Now, how san sush a transastion be jus. 
tified or supported ? 

It is urged here that it ean on three differ- 
ent grounds — 


(a) On the ground of family nesessity, . 
(b) On the ground of family benefit, 
(e) On the doctrine of antesedent debt. 


As to (a) Family nesessity. Now, what 
was the real nature of the transastion ? It 
was simply part of the purchase of Nitya. 
nand's property. 

Now, although this purehase may have 
been very desirable and sonvenient both from 
a practical and sentimental point of view — 
prastisal, besanse if brought together. once 
more properties whish were béing separately 
administered, and sentimental, besause it 
prevented the falling into the handa of 
strangers of a large portion of what had 
onog been the old ansastral domain of 
the Srinagar Raj—I cannot bring myself 
to regard it às in any way a family nesessiby; 
so obvious do I sonsider this fact that I do 
not propose fo diseuss this point farther, 
. With regard to (b) Family benefit. This 
is a far more debateable question. 

It has to be sonsidered whether the pur. 
shase was really for the family benefit; and it 
is on this point that the main part of the 
lengthy arguments have been addressed to 


, us - 


The sontentions put forward on behalf of 
the minors have been presented to us upon 
two general lines, 

A. That. having regard to what has been 
frequently designated the "psyehology^ of 
this sae, the plaintiff must have known that 
the transastion would not astually ensure to 
the benefit of the family. 

B. That, in fast, the transastion was a-bad 
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bargain for the joint family at the date of 
the loan (18th July 1904), 

1 think it is as well to point out as a pre- 
'liminary that it must be always borne in 
mind that, although large cums are being 
dealt with in sonnestion with all these loans 
and this litigation, the prineipal figures, ¢. e., 
Nityanand, Kamalanand, Kalikanand and the 
Kumars of the Banaily Raj, were and some 
still are large landed proprietors of great 
wealth and sonsiderable importanae. 

There was addused beforethe Court below 
a great quantity of evidense (mush of whish 
has been read before us and of whish I have 
no doubt a sertainamountis trne) .to show 
that the three sons of Srinand Singh were of 
very extravagant habits, and that Nityanand 
and Kamalanand were in addition dissolute 
and immoral. 

I am quite prepared to assept the view 
that all three were always very careless about 
money, that Nityanand and Kamalanand 
lived, at times, what, by mora respestably 
minded psople, would be regarded as 
profligate and sinful lives; that very large 
amounts were at times expended upon 
hunting parties, sporting or luxurious 
hobbies or pursuits, entertainments, and 
even upon courtezans, and other parasites; 
and, indeed, there is no doubt that, 
generally speaking, these young men susseed. 
ad fora long time in living beyond their 
handsome insomesand failed to perform, to 
their position or .their inheritanee, those 
duties whieh they, quite wrongly, thought 
beneath their dignity. 

All these features may be very lamentable, 
but the salient fast remains that on- the date 
of the mortgage, %¢, 18th July 1904, 
Kamalanand (then 29 years ofage) and 
Kalikanand (then 27) who were the 
proprietors of an estate worth perhaps 40 
laos, had, so faras we slearly know, only 
eneumbered their estate (apart from the 
purehase of their step-brother’s property) by 
borrowing in May 1900 35 lass from the then 
Maharaja of Darbhanga (Exhibii 41); and 
thet loan was sontraeted, so far as we know 
legitimately, for various benefieial or neses- 
gary family purposes, 

Ido not think that sueh an ensumbransee is 
of any material importanee assuming even 
(as I do for the moment) that it was known 
to the first plaintiff in this ease. 

It is also important to notiee that the 
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money borrowed for paying off the, mortgage 
of June 6th, 1894, did not go into the poskets 
of Kamalanand and Kalikanaud. 

The fast that, as it has turned ouf, little 
attempt was made, apparently, to pay off 
the prinsipal or evan interest on the loan 
eontraoted on 18th July 1904 seems to me 
to bə not very material. I think that if 
would be throwing far too great a burden 
upon one who lends money to the karta of 
a joint Hindu family subjest to Mitakshara 
Law to demand from him a sorrest prophesy 
at the date of the transaetion as to whether 
it will or will not turn out benefisial to the 
family. 

Whilst, no doubt, if the transaction does, 
in faat, later, show advantage, his position - 
is thereby strengthened if not actually sub- 
stantiated (one may be sure it would never 
be repudiated), the sonverse is not, neses. 
sarily, the sase; there may be innumerable 
reasons why an affair whish at the date of 
its  inseption promises well'sub3equently 
emerges unsusgoessful, 

This line of argument eannot really ba 
put higher than by way of suggesting that 
the habits of the borrowers were so notori- 
ously bad that the lenders must or ought to 
have known that there was no likelihood 
of the brothers attempting to meet their 
obligations under the bond and that their 
real objest in entering into the transaction 
was merely to gain an immediato inerease 
of their insome from the revenues of the 
purehased property with the object of 
indulging further in their thriftless modes 
of life. I do not think that this isan argue 
ment whish san really be supported. I do 
not think, that at the date of the transastion, 
there existed any ground whish would 
justify this Oourt in saying that the 
lenders were merely pandering to improvi- 
dent persons. Thetruth is, thatone must 
be thrown bask, in order to express a proper 
opinion, upon a eonsideration of whether in 
fast the bargain at the date of the loan was 
ove benefisial, ao far as & prudent person 
sould say, to the interests of the family. It 
may here by pointed ont that the transaetion 
was apparently sarried out under the advise 
of Mr. Weatherall, the Mamager of the Raj, 
and not in haste or without investigation 
and eonsideration, A great deal of igenuity 
has been displayed and mush detailed matter 
plaeed before this Court in an ‘endeayour 
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to show that the bargain was prima facie a 
bed one; but I feel that this effort has on 
the whole quite failed. I feel satisfied that 
the revenue derived from the property was 
far more than adequate to meet the intereat 
payable and that the value of the estate was 
very much more than was paid for it by the 
borrowers. In my view, therefore, this part 
of the transastion was justifiable as being 
for the benefit of the family, 

This being my view, it seems hardly neses- 
sary to express any opinion as to whether 
this part of the loan sould be supported, as 
is argued, on ground (c), 2. e, by the appli- 
eation of the dostrine of antesedent debt; 
but I think, perbaps, that it is desirable that 
I should do so even if very sursorily. It 
appears to me that when the two brothers 
: bought on Ostober 28th. 1903, from Nitya- 
nand his estate, it is slear that they then 
took upon themselves and ineurred the debt 
whieh Nityanand owed under the mortgage 
of June 3rd, 1894, and basame liable at any 
rate to indemnify Nityanard in respeat 
thereof. They thus insurred a liability 
whieh, so far as the relative part of the 
transaction of the 18th July 1904 was 
soneerned, might in law be regarded as to 
itan antesedent debt and on that ground 
eapable of supporting the osorresponding 
material portion of the loan now under 
sonsideration. 

We next have to deal with heading No. 2, 
f. €, the other portion of the transaction of 
July 18th. 1904. It sonsists of the borrowing 
by Kamalanand and Kalikanand of 3 laos 
from the first plaintiff for the purpose of 
paying off to the Banaily Raj a substantial 
portion of what was owing by them to that 
Raj under the mortgage of September 12th, 
1903. Kamalanand and Kalikanand had 
borrowed this money in order to pay for 
the purehase of the deoree obtained by the 
Banaily Raj against Nityanand and the 
present transastion sonstifutes to my mind 
a typieal instanoe of the karias of a joint 
Hindu family governed by Mitakshara Law 
eharging the family property with an 
eneumbranee for the purpose of paying off 
an antesedent debt. This antesedent debt 
was eertainly  npt ineurred for immoral 
purposes but for the purposes of buying 
the deeres whieh. the Banail Raj had 
obtainod against Nityanand’s property and 
though it may be that this antesedert debt 
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was itself sesured by & mortgage on the: 
family property, yet we are bound by the 
resent desision of the Fall Beneh of thia 
Court in Sesond Appeal No. 370 of 1918, 
Mathura Misra v. Raj Kumar Misra (7). The 
two debts are olearly disassosiated both in 
time and in faot, On this ground, therefore, 
it seems to me that this portion of the trang- 
astion is unassailable. 

But, apart from this, this part of the 
transaction is also one astually attashed 
quite as slosely as was the other portion to 
the acquisition by the two brothers of 
Nityanand’s estate; and if that part of the 
transaction first dealt with is capable, os I 
have stated that I thought ib was, of being 
supported on the ground of family benefit 
there is no reason why this other portion 
of the transastion should not be similarly 
upheld. For the above reasons, I am of the 
opinion that the plaintiffa should susased on 
this bond in their suit. 

We now come to (3), that is to say, the 
transaction whish is identified with the 
mortgage-bond of November 7th, 1912 
(Exhibit 17) whieh formed the basis of suit 
No, 465 of 1914. Now, here, the cireumstaneon 
surrounding and the date of this bond. were 
different to those connested with the trang- 
action of the 18th July 1904. 

Firat of all, the money, 3 laes, is borrowed 
to pay off the amount still remaining due £o 
the Banaily Raj under the mortgage by 
Kamalanand and Kalikanand exeeuted on 
the 18th July 1£04 in favour of the Banaily 
Raj. The amount was the balansa due 
under the old transastion of 1903 under 
which the brothers bad bought the deeree 
of the Banaily Kaj whish it had obtained 
against Nityanand, But Kamalanand had died 
on April 14tb, 1910, and this bond (Exhibit 17) 


.now sued on is exeeuted by Kalikanand 


as karia of the family on behalf of himself, 
his three sons and the three sons of the de. 
ceased Kamalanand. It is not contended that 
the dostrine of antesedent debt san be applied 
in the oaae of this transaotion, nor sonld it, 
indeed, have been sussessfally urged; for the 
reason that Kalikanand’s nephews would 
not be amenable to the insidences of the 
dostrine whieh is only applis&ble where the 
relationship of father and son exists; and, 
though, if Kalikanand and his sons had alone 
been affested by the transaetion, the doatrina 

(7) 62 Ind. Cas, 182; 2 P, L, T, 407; (1921) Pat, 245, 
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' might well have been called in aid by the 
plaintiff, the existense of the nephews, whom 
Kalikanand purported to bind as their 
‘karta, prevent it from being untilized. The 
liability of Kalikanand and his sons - under 
the doctrine of antesedent debt eannot be 
supported if other mortgagors (here the 
nephews) are not liable under the same 
dostrine; it is not legally possible to split the 
liability of mortgagors in any sush way as 
this, 

But itis sontended that thongh it is 
admitted that the dostrine of antesedent 
debt- eannot: be applied here yet it was open 
to Kalikanand to bind his 
(Kamalanand’s sons) if the transastion was 
either for family benefit or family necessity. 
It is strongly urged for the respondents that 
in this transaction both elements of family 
benefit and family nesessity were present 
and these eontentions must both be sarefully 
examined. 

Firstly, then, as-to family benefit: At the 
date of the loan (1912) was the transaction 
really.a benefieial one to the family? A 
good deal had taken plase sinsee 1904, 
Kamalanand had,died after living a froward 
and no donbt extravagant existence; . the 
-interest on the Banaily Raj’s loan had not 
been fully paid and rather more than a las 
had aesumulated and was due, The old loan 
had been made at 6 per sent. sompound 


interest with half-yearly rests; the new loan. 


was on the same terms. Was there any 
advantage, then, in substituting the first 
plaintiff for the Banaily Raj? In the first 
place, it is said that the Banaily Raj was 
threatening to sue on its mortgage; and it is 
no doubt true that thiswasso. It may be 


gaid that to avoid this suit whieh sould not . 


but be followed by a asle of the property, the 
new arrangement was for the family benefit; 
.&nd though this argument has been addressed 
more.fully towards the sontention that there 
was family necessity, it is not possible to 
.gonsider the question of family benefit 
disassociated from this pressure or threat 
of litigation. Hight years had elapsed sinse 
the loan by the Banaily Raj and during that 
period the amount due under the bond had 
.swollen, owing.to the fast that the interest 
had been but irregularly paid, from 2,25,000 
rupees in 1904 to3,34,000 rupees in 1912, The 
-Banaily Rajeould only have sold, in exesution 
‘of atiy*deoree: whish-if might have obtained 


INDIAN OASES, 


nephews . 


nou [4921 
is } ; 
under its mortgage, sueh properties: as were 
mortgaged to it. The effest of: the new 
transastion on the family property was that 
Kalikanand pledged to the plaintiff -more 
property than had been hypotheeated to the 
Banaily: Raj to sesure a sum less than that 
due to the Raj by Rs. 34,000. Sneha 
transaetion, sonsidered without further 
fastors, would not. prima. facie be for, the 
family benefit; but if it was entered into 
for the purpose of saving the sale by the 
Banaily Raj of the family property. mortgaged 
to it, the transaction may very well he 
regarded as for the benefit of the family. 
Trus it is, that more of the family property 
had to be. sharged, but that was due to the 
non-payment of interest in the past and was 
a faet whieh, however regrettable, . had to be 
fased. True, too, it may be that, in the 
interval, the sonduatiofjthe brothers had been 
marked by extravaganee- but,.unless it can 
be shown that the first plaintiff was here in 


. making this loan, deliberately. and. mala fide 


merely indulging Kalikanand in his desire 


“to be extravagant, or knowing as a pradent 


man from Kalikanand’s past unbusiness-like 
and sareless habits that the transastion 
sould not, within any reasonable probability, 
turn out to the family’s benefit, I do not 
think that either the passing of the years 
with the brothers eonduet in the - interval 
between 1904 and 1912 or the asaumulation 
of interest are very material.fastors, if it is 
slear that; as I sonsider was the ease, the 
object of.the new arrangement was to save 
the family property from being sold. 1 do not 
sonsider that there is any evidense adequate 
to saddle the plaintiff with any sueh 
imputation. : 
‘I think, therefore, that, under all: the 
eireumstances, the transaction .must. be 


: regarded as having been for the benefit of 


the family. 

As I have already expressed my view that 
the transaction was for the benefit of:the 
family, it may seem somewhat redundant. to 
give any opinion as to whether the transaction 
was for family neeesity; but the point was 
strenuously argued and I do not like £o pass it 
over, . ; 

I.have already said that I did. not think 
that. the question of family benefit sauld 
fairly be dealt with.separately and apart from 
the fastor whish is here urged as eonatituting 
family neoessity, There is,.to my.mind, ample 
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-@vidense to show that the Banaily Raj had 
been preasing the mortgagors to make 
payments due under the bond of July 18th, 
-1904; and. further, that the defendants were 
aware that that Raj was on the verge of 
‘commencing a suit against them (Exhibits 14 
and 15). 
. The fast is ineidentally referred to in 
the mortgage-deed itself where in sestion 7 
it is recited that “the Banaily Raj was inclined 
to institute asnit." Nor is ita matter for 
surprise as for sometime nothing material 
had been paid under the bond to the 
Raj. 

Now, if à person who has lent money to a 
karia on the sesurity of joint family property 
‘gives olear evidense of his intention of 
foreing there. payment of the loan and if the 
-borrower sees no means of paying bask 
the loan to the lender without saerifieing the 
family property, are sush eireumstanses cir- 
aumstanees whish san be galled “family 
necessity” justifying the borrower making 
arrangements with some third person ready 
to pay off the loan and as it were to be substi. 
tuted as lender: 

1 have no doubt but that it should bein 
general so regarded. Nor do I feel any doubt 
that it was the pressure from, and the threa- 
tening attitude of, the Banaily Raj whieh led 


the defendants to make the new arrangement . 


with the plaintiff. 

I, therefore, sonsider that there were 
sonditions of family necessity here present 
whieh justified a re-arrangement and the 
exsention of the new bond, and that the 


plaintiffs should sueseed in their suit upon it. . 


Before sonsluding my observations I think’ 
it desirable that 1 should take notice of the. 
fast that there were sertain minor points, 
whieh were argued before us for the appellants. 
in sonnestion with portions of their appeal. 
These were three in number, 

. (1). A sontention that in aonnestion with, 
the transaction of the 18th of July 1904 any. 
personal remedy against Kalikanand. was 
barred by limitation. 1 need only say with 


regard to this contention that I felt satisfied. 


that there had been pericdieal payments 
which take the question of limitation ont- 
side the region of any practical argument, 
These payments were, in my opinion, 
satisfactorily established and, although it 


was suggested that’ they had not really. 


been made on behalf of the mortgagees, 
42 
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I think thet-there san benodoubt whatever 
that they were in fact payments made on 
behalf of the debtors in the ordinary sourse, 

(2) It was sontended that the registration of 
the. bond of the 18th Jnly 1904 was not made 
on behalf of the minors and that, therefore, 


as far as they were conssrned, the bond did 


not bind them. -I have had the advantage. of 
‘reading the judgment of my legarned.brother 
on this point and I entirely agree with the 
eonelusion at whieh he has arrived, namely, 
trat aa the bond was exeeuted by the kartas 
on behalf of the joint family so a registration 
by the kartas would, whether the minors were 
at the registration mentioned by name: or 
not, be effective in binding the minors. 

(3) The third question whish arose was as - 
to the extent of the property whish passed 
as sesurity under the mortgage of the 18th 
May 1904, Here, again, I have had the 
advantage of perusing my learned eolleague's 
observations upon this point. There is no 
doubt that the sehedule is somewhat 
misleading when read with elause 19 of the ' 
bond. Oa the other hand, when the dosument 
is considered as a whole, it seems to me that 
it is quite slear that my learned colleague 
has taken the sorrest view of what passed 
under the mortgage, and, to what he has 
stated, I do not think I need add anything 
exsept to say that I am in agreement with 
him. 

Appeal No. 85. dismissed. 
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The question of onus probandi in a case in which 
the custom set up is that the adoption of a 
daughter’s son isinvalid,is one relating to the 
existence of a custom governing the question of 
adoption, and cannot be agitated in second appeal 
in the absence of a certificate under section 41 (3) 
‘of the Punjab Courts Act, 

Seeond appeal from .a deeree of the 
Additional Distrieé Judge, Amritsar at 
‘Lahore, dated the 4th Desember 1916, 
reversing that of the Subordinate Judge, 
First Olass, Amritsar, dated the 29th March 
1915. 

Mr. Balwant Rat, for the Appellant. 

Bakhahi Tek Ohand, for the Respondents, 


JUDGMENT,— The fasts of the suit 

giving rise to this sesond appeal are detailed 
in the judgments of the Courts below. 
Briefly stated, they are these : — 
“On the 21st April 1913 one Musammat 
Malan obtained a deoree for money against 
Mela Ram and in the execution of her deeree 
a house was attashed and brought to sale. 
It was purehased by Dhanna Mal on the 
24th Mareh 1914, the sale being confirmed 
. on the Ist of May 1914. The house had 
originally belonged to one Harbhagwan and 
on the 1st April 1914 Musammats Ram Rakhi 
and Rukmani, two of Harbhagwan’s 
daughters, filed objestions to the attachment 
of the E house. These objestions wers not 
proeesded with, being dismissed in default on 
the 2nd April 1914. 

On the 18th April 1914 the same two 
‘ladies, in eonjunetion with Musammat Bishan 
Devi, widow of Harbhagwan, instituted a 
suit asking for a deslaration tbat the house 
in question was not liable to attashment and 
sale in exdeution of the dearse against 
Mela Ram who, it was said, was the daughter's 
son of the original owner, Harbhagwan, and, 
therefore, not entitled toit. The suit was 
sontested by Musammat Malan and Dhanna 
Mal, the auetion purehaser, on the ground 
That the house belonged to Mela Ram, he 
being the adopted son of Harbhagwan. The 
Trial Court desreed the elaim in favour of 
Musammat Bishan Devi, holding that the 
adoption was. not proved, and that under 
Hindu Law -Harbhagwan sould not adopt 
his daughter's son. ^ | 

On appeal, the learned. Distrist Judge 
reversed the findings of the tria] Court and 
held that the. adoption had taken plase. He 
also held that the rule in the Punjab 


amongst Hindu non-agrieulturists was that a 
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daughter's or sister’s son sould be adopted, 
and that the parties in this case, being 
Brahmins of the Amritsar Distrist, were 
governed by this general rule andthe adop- 
tion in the present sase was, therefore, valid 
by eustom. The onus of proving that a 


-eustom existed at Amritsar by whieh the 


adoption of a daughter's son was invalid lay 
on the plaintiffs whish they did not disebarge. 

He acsordingly dismissed the plaintiffs’ suit. 

Against this order of dismissal the plaintiffs 

have some up to this Conrt in seeond appeal 

and on their behalf we have heard Lala 

Balwant Rai. 

On behalf of the respondents Mr. Tek 
Chand raised anobjestion to the offeet that 
the question involved, being one of eustom, A 
sortificate under seation 41 (3) of the Punjab 
Courts Aet was nesessary and as none bad 
been obtained the appeal could not proseed. 
After hearing Lala Balwant Rai we are of 
opinion that the objestion must prevail In 
Lachmi Dhar v. Thakur Das (1) it was found 
that an adoption of s sister’s son by Brahmins 
of Amritsar was not invalid. Mr. Balwant 
Rai contended that as under Hindu Law the 
adoption. pleaded in this ease was invalid the 
onus lay on the appellants to prove a sustom 
validating the adoption of & daughter's son, 
and he further sontended that the question of 
onus probandi was one whieh sould be raised 
in seeond appeal without a sertifisute under 
gestion 41 (3) of the Punjab Courts Aet. 
Allah Din v. Salam Din (2) is, however, an 
authority against this eontention. In Musan- 
mat Bhari v. Khannu (3) it was held by | 
a Division Beneh of the Chief Court that 
“the question of onus probandi ina eustom 
ease is nota pure question of law, unsonnest- 
ed with sustom, and that, on the other band, 
it is not, under all eireumstanees, a question 
relating to the validity or the existence of a 
eustom, except in so faras, in proving or 
disproving the validity or existence of a 
eustom, a party to a suit may be held to be 
entitled to an initial presumption in his favour . 
on the strength of a generally assepted rule 
of eustom." 

: In the present oase there seems to be no 
doubt that, having regard to the decision in 


. (1) 149 P. B, 1888, i 
(2) 31 Ind. Cas, 497; 96 P. R, -1916; 169 P. W. R, 


1915. 
(3) 44 Ind. Oas,-162;7 P. R. 1918, 
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Lachm: Dhar v. Thakur Das (1), the question 
of onus probandi must be regarded as one relat* 
ing to the existence of a sustom governing the 
question of adoption, and, therefore, in our 
opinion, & certifieste undar seation 41 (3) of 
the Punjab Courts Aet was neeessary. The 
appeal, therefore, fails and is dismissed with 
eosta, . R 
Appeal dismissed, 


MADRAS HIGH COURT. 
SECOND Oivin APPEAL No, 257 or 1920. 
February 15, 1921. 

Present :—Justieo Sir William 
Ayling, Kr., and Mr. Justice Odgers. 
SAMBASIY AN PILLAIAND ANOTHER— 

. DarENDANTS Nos, l AND 3— ÁPPELLANTS 
versus 
Tar SECRETARY or STATE rog INDIA 
[in COUNCIL, REPRESENTED BY THE 
COLLECTOR or SOUTH ARCOT, axp 
ANOTHER—~PLAINTIFE AND DEFENDANT No, 2— 


RESPONDENTS, 

Hindu Law—Mitakshara—BSuccession—Sudra ascetic 
dying without relations—uccession, rule of—Sishya, 
whether can succeed—Obsolete text, judicial decision 
on, absence Of, effect of, 


According to the rule of Hindu Law contained in 
Yajnavalkya, Chapter II, verse 187, upon the death 
of a Sudra ascetic without any relations, his secular 
property descends to his “sishya” or disciple, and 
does not escheat to Government. [p. 661, col. l; 
p. 664, col, 1] 

The Mitakshara recognizes the interposition of 
three classes of heirs, viz, preceptor, pupil and 
fellow student, between the relatives of a deceased 
person and the King. [p. 668, col. 2.] 

. Dharmapuram Pandara Sannadhi v. Virapandtyam 
Pillai, 22 M. 302; 8 Ind, Deo, (N. s.) 215, explained 
&nd distinguished, 

Ramchandra Martand Waikar v. Vinayak Venkatesh 
Kothekar, 25 Ind. Oas. 290; 42 C. 884 ab p.421; 18 
0, W. N. 1154; 27 M. Li, d, 888; i L, W. 88i; 10 N, 
L. R. 112; 16 M, L, T. 447; (1914) M. W. N. 835; 
16 Bom, L. R. 863; 12 A. L. J. 1281; 20 C. L. J. 578; 
41 l1. A, 290 (P.0.), Gridhari Lall Roy v. The 
Government of Bengal, 12 M. I. A. 448 ab pp. 456, 
488; 10 W. R. P. C. 31; 1 B. L. Ba P. 6. 444 2 
Suth, P. C, J. 169; 2 Sar, P, C. Je 882; 20 E, 
R. 408; Gunjeshwar* Kunwar v. Durga Prashad 
Singh, 42 Ind. Cas. 849; 46 0. 17 atp. 24; 94 M. 
L. J. 1; 22 M. L. T. 403; 22 OC. W. N. 74; 260. L, 
J, 567; 16 A, L. J. 1; 20 Bom. L. B. 88; (1918) 
M, W. N. 16; 7 L. W, 94 4 P, L. W, lj 44 I. A. 229 
(P, C.), and Giyana Sambenda Pandara Sannadhé v. 


Kandasami Tambiran, 10 M. 375 atp. 385; 8 Ind, 
Dec, (N. s.) 1015, referred to. 

A rule of Hindu Law cannot be said to be 
obsolete merely because there is no occasion fer 
its application. Where there is a clear rule of 
Hindu Law deducible from the ancient Hindu 
authorities which is generally recognized and 
Supported by judicial authority it cannot be said 
to be obsolete because there happens to be no 
judicial decision exactly in point. [p. 664, cols. & 1 2.] 

Yellavajhula Surayya v. Yellavajhula Subbamma, 
58 Ind. Cas. 498; 48 M.4atp. 18; 26 M. L. T. 164; 
(1919) M, W. N. 580; 37 M. L. J. 405, doubted, 

Gunjeshwar Kunwar v. Durga Prashad Singh, 42 
Ind,.Cas, 849; 45 C. 17 ab p.24; 34 M, L. J.1; 22 
M. L. T. 408; 220. W.N. 74 26 O. L. J. 687; 16 
A. I. J. 1; 20 Bom. L. R. 88; (1918) M. W.N. 16; 
TL. W. 94 4 P.L. W.1; 441. A. 229 (P. C.), 
Collector of Masulipatam v. Cavaly Venkata Narain- 
apah, 8 M. I. A. 500 at pp. 624, 526; 2 W., R, P. C. 
59; 1 Sar. P. O. J. 762; 1 Suth. P. O. J. 417; 19 E, R. 
620 and Rajant Nath Das v. Nital Chandra De, 68 
Ind. Cas, 50; 82 O. L, J. 838; 26 C. W. N. 483, referred 
O. 

Second appeal against a deeree of tha 
Oourt of the Temporary Subordinate Judge, 
Cuddalore, in Appeal Suit No. 30 of 1918, 
(Appsal Snit No. 121 of 1916, on the file of the 
Distrist Ooart of South Areot), preferred 
against a deeree of the Court of the Distriet 
Munsif, Ohidambaram, in Original Suit 
No. 140 of 1915. ) 

FAOTS appear from: the. judgment. 

Mr. 0. Padmanabha Iyengar with 
him Mr, T. Rangacharry for the Appellants. 
—The defendants one and three are the 
appellants. Plaintiff is the Government, 
respondent. One Sudra Sanyasi died in 
April 1908 On his death, the 4th 
defendant, Shanumuga Swami, sold the 
house in question to the first defendant.’ He 
slaims to be a diseiple of the old Swami. It has 
been found by both the lower Oourts that he 
is a dissiple, The only question in the 
appeal is, whether he is entitled to inherit 
to the property of the deseased Sanyasi, 
In Dharmapuram Pandara Sannadht v. Vira- 
pandiyam Pillai (1) the eompetition was bet- 
ween a dissiple anda blood relation. There 
the diseiple elaimed a preferable right. Oar 
present point is new and arises-for the first 
time. Itis devoid of any reported desision. 
So I shall deal with the original texta of 
Hindu Law which are relevant to the point, 
Yajnavalkys, Chapter II, verses 137—139, 
whieh is reproduesd in Ghosh’s Hindu 
Law, Volume I, page 171, 


~ 


(1) 22 M. 802; 8 Ind, Dee, (N, s.) 215, 


“ 
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.-"The.seoond paragraph there does not apply 
to Sudras: for they sannot besome ascetias, 

. Colebrook'a Digest of Hindu Law, page 522. 
Same passage translated, Same book, page 


977 also, 

Mitakshara, Setlur’s Translation, page 
9C. Thisrule extends to all sastes. Ses 
tion 7 at page 48. 

- On failure of heirs down to fellow 


student, the King is to take, Page 4. 

Mann. in ‘she ‘Sacred Books of the Bast, 
Volume XXV, page 366, verse 187, 
Apastamba also in the Sacred Books of 
the Haat, Volume II, page 138. Widow, 
daughter, daughter’s son aud others sucsaed 
only unler that ,spesial text. HExsepting 
that, there is no text of Hindu Law. See 
Sir Thomas Strange, page 148. 

Oolleclor of Masulipatam v. Oavaly Vencata 
Narrainapah 42), Gridhart Lall Roy v. 
Government of Bengal (3). 

' Hindu Law recognises three heirs between 
the blood relations and the Orown. 
ke Ramchandra Martand Waikar y. Vinayak 
Venk tesh Kothekar (4). Mayne, paga £27. 

Whether a rule of inheritence ean beoome 
obsolete is disaussed in Rasani Nath Das v, 
Nital Ohandra De (5), Raniagamter v. Ran,a- 
gamter Ayyar(5) and Yellavayhula Surayya v. 
Yellavajhula Subbamma (7), 

So this rule of inheritanse, has not be. 
some obsolete and sannot basome so, besause 
seh instances ara rare. That it is a living 
law is resognisedas late as 42 Qalentta 
(4) by the Privy Couacil So the dissiple 
in the sass is an heir and the Govern. 
ment cannot sueceed by essheat. 

Mr. J.0. Adam, Government Pleader, for. 


Respondent. —My learned friend is right in. 


saying that there ia no reported desision 
direstly in point, The rigntofa blind man to 


(2) 8M.I. A. FOO ab pp. 524, 526; 2 W. R.P; C. 
59; 1 Sar. P. C. J, 762; 1 Suth. P. C. J. 417; 19 E. R. 
620, 

(83) 12 M. L, A, 448 at: pp. 430, 463; 10 W.R. 
P. 0.81; 1 B. L. R, P. C. 44, 2 Suth. P. C. J.:159; 
2 Sar P. O. J. 382; .20 E. R. 408. 

(4) 26 Ind. Cas. 290; 42 C, 384 at p. 421; 18 QC. 
W. N. 1154; 27 M. L. J. 883, 1 L. W. 881; 10 N. 
L.R. 112; 16 M.L T. 447; (1914) M. W. N. 835; 
16 Bom L. B. we 12 A. L. J. 1281; 20 0. L. J. 573; 
41 I. A. 290 (P. O 

(5) 63 Ind, Cas. 50; 82 C, L.J. 333; 25 0. W. N, 


433, 
je 67 Ind. Cas. 18,;39 M, L. J 852; 12 T, W, 


un 58 Ind. Cas. 498; 48 M. 4at p. 18,26 M. L, 
T, NG, (1919) BAW, N. 680; 87 M, L. J. 405. 


The 


sueaeed quoted by my friend is an authority i 
my favour where it is desided that those texts 
have besome obsolete. If we take these 
texte, they are quite unworkable. We 
shell take the very same text. it applies 
only to aneient system of sosiety:: that be. 
somes very elear, if we take the oase of 
fellow students right to suessed af page 
175, thers is text of Narada and Bribas- 
pathi, whieh does not resognise the right 
of & diasiple and fellow student. 

[AvuixsG, J.— The text is olear that it 
applies only to religious studenta]. 

Mr. J. 0. Adam.—Mayne, page 526, 

Mr. O. Padmanabha Iyengar, in reply.— 
Giyana Sambandha Pandara  Sannadhi v. 
Kantasamt Tambiran (8). Sudras also oan have 
religious instruetions. Gunjeshwar Kunwar 
v. Durga Prashad Singh (9). This case is 
not sited béfore the Judges who desided 
the Fall Bensh sase of a blind man’ whish 
holds the sontiary view. So I submit the 
Ful Bensh ease requires re-aonsideration. 


JUDGMENT. 
Aytsa, J.—This sesond appeal arises 
out, of a suit by Government to obtain 


possession as an escheat of the property 
of one Shanmuga Yogeswaraswami. The 
fasts found. are that the latter was a 
Sudra asestie, not entitled to enter . the 
order of Yati or Sanyasi; that the suit 
property was his secular “property, not 
endowed in favour of any. institution; that 
he died leaving no relations, and that. the 
fourth defendant was his obief "Sishya" or: 
disciple. The sole question for our desision 
is, whether the claims of the fourth defend- 
ant to inherit as “Sishya” are sufficient to 
stop the eseheat to’ Government. Both :the 
lower Courts desided in favour of Gov. 
ernment. Defendants Nos. l and 3, who have 
aquired the rights of the fourth defendant by 
purshase, appeal. 

Bath the lower Courts have -desided the 
question as if is were sonsludéd by the 
ruling in Dharmapuram Pandara Sannadhs v. 
Virapandiyam Pillai (l),but as. a matter of 
foot: that has no applisation to the present 
ease, Appellants here rely on the passages in 
_ Yajnavalkya, Chapter, LI, 137 and Mitakshara 


(8) 30 M. d at p. 255, 6 Ind. “Dec. aS s.b 1015. 
J. ‘1; 22M., L, T; 403; ‘92 G. W.N. 74; '28 Q. i5 
557; 16A. L. J, 4; 20 Bom. L. R. 88; (1918) M 
W. N36 7 L W.94 4P. L.W. 1; [41 1.14. 229 
(B.C 
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11, seetion 7, whioh resognise in ordinary saseg 
of suseession the elaims of a pupil or fellow 
student to sueseed in default of kindred. 
The text in Yajnevalkya runs thus ;— 

The lawfully wedded wife and the daughters 
also, both parents. brothers likewise, and 
their sons, gentiles, eognates, a pupil and 
. & fellaw student, on failure of the first 
among them, the nextin order is the heir 
to the estate of one who departed for 
heaven, leaving no male issue. This rule 
extends to all slasses,” 

The learned Judges in  Dharmapuram 
Pandara Sannadht v. Virapandtyam Fillat 
(1), on the other hand, were sonsidering 
the applicability of a totally different 
seation of the Mitakshara, sestion 8, 
whish is’ based ont Yajnavalkys II, 138, and 
lays down a spesial rule of sugsession to 
a hermit or aseetis whereby the slaims of 
kindred are dismissed in favour of those of 
&  preseptor, virtuons pupil, and spiritual 
brother or assosiate in holiness.” This is an 
exception to the ordinary rule; and it was 
held in the above quoted judgment that it 
did not govern the ease of a Sudra aseotia. 
The dispute there was between the spiritual 
and natural heirs. 

What has to be determined here is, whether 
the rule in Yajnavalkya, II, 137, whieh is 
stated to apply to all elasses, should be 
given effest to as against the essheat alaim 
of Government: or whether, as urged by the 
learned Government  Pleader, the rule ig 
‘obsolete and should be disregarded, I nged 
hardly say that, where the meaning and 
applisability of aneient texts is eonserned, 
1 eome to a eonolusion with great diffidenee; 
but in the present instanse there seams 
to be no doubt as to the meaning of the texts 
themselves while as to their applieability 
I am not unfortified by authority . and the 
eonslusion to whish. L feel foreed is not 
so unreasonable, even to the western ideas, 
as it might seem at first sight. 

[ have already quoted the text of 
Yajnavalkya whieh is not only perfeatly 
spesifis but purports to be of universal 
applisation. Sestion 7 of the Mitakshara 
is equally slear, quoting Apastamba. “If 
there be no male issue the nearest Sapindas 
inherit; or, im default of.. kindred, the pre. 
esptor, or failing him the disciple, If 
there be no pupil, the fellow student is 
his suesessor." And the last iparagraph 


' Having regard to the 


of the section limits the Kings right of 
sasheat as regards property of Kshatryas 
or other inferior aastes, (3, e. non-Brabmans), 
to oases of "failure of all heirs down to 
the fellow student.” i 

The sameseetion makes it elear (paragraph 
2) that in dealing with the ease of preseptors 
pupils and fellow-sindents, we have only to 
eonsider purely religious instrusiione, a gon- 
sideration whieh would largely limit the 
applisation aod prevent the undesirable ex: 
tension of the rule, vide also Manu IX, 
187 whieh, in dealing with the same point, 
speaks of "the spiritnal teasher of the pupil." 
importance of reli. 
gious teaching in Hindu ideas, and to tha 
fast that this kind of heirship only operates 
on failure of. natural heirs, and to defeat 
the slaims of the State, this seems to me to 
present the rule in a maseh less unreason: 
able and fa&ntastis light, than one might 
be at first inelined to view it in, 

In this sonnestion it may be useful to 
refer to a passage from a judgment of 
the Judieial Committee of the Privy Oounsil 
reported as Ramchandra Martand Wazkar v, 
Vinay sk Venkatesh Kothekar (4). Their Lord. 
ships were there dealing with an attempt 
to secure resognition as heirs of Sapinda 
relations beyond the 5th degree. They say 
(page 421) "it was urged that itis hardly 
likely Vijnaneswara would give a right 
of inheritance to a spiritual preseptor or 
Guru before kinsmen, however remotely 
eonnested. This argument appears to ignore 
the psenliar and intimate relationship whish 
their Lordshipa understand exists in the 
Hindu system between the pupil and the 
Guru who has to initiate him into the 
mysteries of the Vedie laws and rites, and 
under whose roof he has to pass many years 
of his life, It is easy to suppose that, in sueh 
eireumstanees, the mystieal relationship 
between a spiritual preseptor and a pupil 
should be regarded aa ereating a far closer 
tie than remote relationship of blood.” 

The spirit of these remarks seem to me to 
militate strongly against any tendeney to 
brush asida appellants’ slaim as based on an 
obsolete and unreasonable rule, l 

In another sase Gridhart Lall Roy v. The 


Government of Bengal (3) their Lordahips 


also eomment at page 463* on the extreme 
jealousy with which the Hindu Law regarded 
*Paga of 12 M. I. A.—[ Ed. j 
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the right of the King to take on a failure 
of heirs. They quote the provisions of the 
Mitakshara to whieh I have referred; and 
they do so without any suggestion that 
thé rules should not be given effeet to, 

No doubt, the elaim is a noval one so 
far as the Oourts are eonserned. Mr. 
Mayne in his Book on Hindu Law, in 
paragraph 589, says: “I know of no instance 
in whieh a slaim has-ever been set up by 
a preeeptor or pupil to the property of a 
man dying without heirs” and no ease has 
been quoted to us. But it by no means 
follows that the rule has not been observed 


in prastiee,and I hesitate to treat a elear ` 


direstion of the texts as obsolete and 
negligible, when it involves no inequity 
or eonfliet, so far as I know, with even 
modern Hindu ideas, and when it has 
been referred to by the: highest Tribunal in 
the terms I have quoted. 

The learned Government  Pleader has, 
drawn our attention toa resent esse of this 
Oourt in whieh the ansient Hindu rule 
diequalifying a person born blind from 
inheriting was held to be obsolete. I do not 
find anything in the reasoning of the 
learned Judges whioh bears on the question 
before us. The learned Vakil for appel. 
lanta also referred to a ease of the Privy 
Council [ Gun, eshwar Kunwar v. Durga Prashad 
Singh (9) } as throwing doubts on the eorreot- 
ness of the desision in that ease, 

On the best eonsideration I san give to 
the matter, I am inclined to think that 
the old rule appearing in the text shonld 
mot be treated as obsolete. Its applisability 
wil naturally be closely serutinized by the 
Oourts and strist proof required of the 
spiritual relationship alleged. But where, 
as in the present ease, that is  elearly 
established, | ean see noreason for refusing 
to give effeet to it. 

I would allow the appeal and dismiss 
the suit with eosts throughont. 

Ovenszs, J.— This appeal sonserns the 
property of a certain Sudra aseetis, Shanmuga 
Yogeswaraswami by name, who died without 
heirs or relations in the ordinary sense of 
those words. The property of the deseased 
ig, elaimed by the appellant, who was a 
"dissiple" of the deseased, and by the Govern: 
ment as essheat. The lower Courts have 
held that the Government is entitled, henee 
jhis seeoud sppeal,- The ease reported as 


Dharmapuram Pandara Sannadht v, Virapan’ 
diyam Fillat (i) is relied on by both the 
lower Courts. This Jays down that a Sudra 
is unable to enter the order of ‘Yathi’ or 
Sanyasi and that the ordinary law of in- 
heritanee regulates the devolution of ‘his 
property, There, the property was deereed 
to the seenlar heir, the brother of the 
deseased as against the members of the 
mutt into whieh the deeeased had been 
admitted. Thera is no sush contest in 
this ease. I am not ealled upon fo deside 
between a devolution to an ordinary heir, 
8, g., 8 brother or a son, and one to a 
religious institution. The question is, whether 
a diseiple of a Sudra ascetic san be inter- 
posed between the deeeased and the Gov. 
ernment, who, admittedly, take by eseheat 
only in the last resort. It is admitted 
that there is no desision that the diseiple 
of a Sudra assetis is an heirand the ease 
is, therefore, largely one of first impression, 
The sase of Giyana Sambandha Pandara San- 
nadhi v. Kandasami Tambiran (8) is autho. 
rity for holding that religious training is not 
eonfined to Brahmins and the first authority 
relied on by the appellant for establishing 
his right in the first paragraph of Yajna- 
valkaya, II, 137.139 quoted at page 171 of 
J. O, Ghose’s Book on Hindu Law, It runs 
as follows:— 

“The lawfully wedded wife and the 
daughters also, both parents, brothers likewise 
and their sons, gentiles, sognates, a pupil, 
and a fellow student, on failure of the 
first among them, the next in order is the 
heir to the estate of one who departed 
for heaven, leaving no male iasue. This 
rule extends to all elasses.” (Note espesially 
the last sentenes), 


"The heirs to the property of a hermit, 
of an aseetie, and of a student in theology 
are in order (that is in the inverse order) 
the preesptor, a virtuous pupil and a spiri. 
tual brother and one belonging to the sare 
hermitage,” 


The sesond paragraph admittedly eannot 
apply as a Sudra sannot be an aseetie: 
Dharmapuram Pandara Sannadhi v. Virapand: 
yam Pillai (1); cf. also Ooleprook’s. Digest 
of Hindu Law, Volume IJ, page 522 for 
the former of these texts and page 577 
for the second, Similar quotations are 
given from . Yaejuavalkyain —— Setlur'g. 
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Hindu Law Books on Inheritanas, the 
Mitakehara, page 36, where under it is stated 
that the rule of Yajuavalkya must bs uuder- 
stood AK @rtending to all aastes; at page 48, ib 
is stated: “If there ba no Bandhus of the 
deeeased, the preseptor, or on failure of 
him, the pupil, inherits under the texts of 
Apastamba (22 6, 14—2, 3)" cf. also Sacred 
Books of the Hast, Volume IT, page 133. In 
the Laws of Manu, Chapter LX, section 187 
(Saered Books of the East, Volume XXV, 
page 366) it is stated: ' IUE to that (relative 
within three degrees) who is nearest to 
the (deseased) Sapinds, the estate shall 
belong, afterwards a Saknlya shall be (the 
heir, then) the spiritual teasher or the pupil.” 

Sir Thomas Strange, in his Book on Hindu 
Law, Chapter VIT, page 148, puts it thua: "In 
default of natural kin, the series of heirs, 
in all the elasses, that of the Brabmin 
exaspted, terminates with the preaeptor of 
the deseased, his pupil, his priest hired to 
perform saerifiaes, or his fellow student, 
each in his order—and, finally, failing all 
thess, the lawfall heirs of the Kshatriya, 
Vaisya and Sndra, are learned and virtnous 
Brahmins—a deseription, however spesial, 
yet too somprehensive. to be sonsistent with 
the right of eseheat, for want of heirs, 
in the. King; and, therefore, it has been 
narrowed . in eonstruetion, to sugh as resides 
in- the same town or village.” 

It was laid down by the Privy Couneil 
in QOollector of ^ Masulipatam v., Oavaly 
Vencata Narrainapah (2), that the Mitakshara 
‘is the highest authority on. inheritanse for 
(his Provines. Their Lordships say, at 
„page 525*: “But when it is made out olaarly 
that by the law  &ppiieable to the last 
owner, there is a total failure of heirs, 
then the elaim to the land eeases (we 
-apprehend) to be aubjeat to any such 
personal law.” They proceed at page 526*: 
"(n the present ease, if the Hindu Law 
bad expressly provided that, upon the death 
of a Brabmin without heirs, ordinarily so 
ealled, his property should pass to some 
-definite person or olags. of persons, if, for 
instance, it admitted, inthe ease of a Brah. 
minieal suaeession, collaterals more remote 
than it would admit in the ease of. suaaes- 
sion to & Sudra, there would be ground 
for exeluding the title of the  Orown, 
beoause there would 


besause there would, by Hindu Law, be 
"Pages of 8 M, I. AAK Ta ee 


some person. in the nature of an heir 
eapable of suoseeding; but here the Sudder 
Dewany Adawlat rests its desision on what 
it- terms ‘the primary deaelaration of Mann’ 
that the property of a Brahmin shall never 
be taken by tho King." Itis, therefore, 
established in my opinion, that there is, 


‘on the authority of the texts quoted above, 


a rule of Hindu Law that the property 


of a person sush as the deeeased should 


pass toa definite person or elass of persons 
by the personal law of the deseased. Tha 
ease of Gridhart Lali Rey v. The Government 
of Bengal (3) is also authority for saying 
that the Mitakshara resognises the inter- 
position of three elasses of heirs, viz., pra- 
eeptor, pupil, fellow student, between the 
ralatives of the deseased and the King. 

In Ramchandra Martand Warkar v. Vinayak 
Venkatesh Kothekar (4), a ease before the 
Privy Couneil, their Lordships say (page 
406*): “Is is to be remarked, as has been 
observed in previous eases before this Board, 
that the Hindu Law eontaing ita own 
prinsiples of exposition, and that questions 
arising under it eaunot be determined on 
abstraet reasoning or analogies borrowed 
from ather systems of law, but must 
depend for their deeision on the rulesand 
doctrines snunsiated by its own law-givers and 
resogpnised. expounders;" again, after notieing 
the argument that it is hardly likely that 
Vijnaneswara would givea right of inheri- 
tanse to a spiritual preaeptor or Guru before 
kinsmen, however remotely sonneeted, their 
Lordships’ remark: “This argument appears 
to ignore the peculiar and intimate rela- 
tionship whieh their Lordships understand 
exists in the Hindu system between the 
pupil and the Gura who has fo initiate 
him into the mysteries ofthe Vedie Lawa and 
the rites, and under whose roof he has to 
pass many years of his life. It ia easy 
to suppose that in sush eireumstanees the 
mystiseal relationship between a spiritual 
preseptor aud & pupil should bs regarded 
as ereating a far eloser tie than remote rela. 
tionship of blood" (page 421%), The answer 
to this argument is that the rule of law, and 
the texts on whiah it is based, are obsolete 
and that, in the absense of proof of a 
spesial eustom, it ia impossible or imprastie- 
able to apply it. The texts ere alco asid 
to be too indefinite and vague. Relianeg 
"SPages of 49 O,— [Bd] ` 
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B . plased .on the text of Brihaspati, XXV, 
(cf; Ghose, page 175): "should a Kshatriya, 
Vaisya or Sudra die without leaving male 
jssnue, or wife, or brother, their property 
shall be taken (as essheat) by the King, 
for he is Lord of: ell". The objestion to 
this view is that Brihaspati haa admittedly 
nothing -like the same authority as the 
Mitakshara, whieh, as pointed out above, 
: has been leid down by the highast judicial 
Tribunal as being the authority for the 
Hindu Law of Inheritance in this part of 
India. .There. is also the objection that 
Bribaspati does not enumerate all heirs, 
Bandhus, ete. I do not think it is impos- 
sible to apply the fext—at least to a dis- 
eiple. I admit greater diffüeulty in the 
ease of.a “fellow student" in modern days. 
It. is.not ,dispnted that the appellant was 
a Sishya or student of the deeeased and 
this was so found by the learned Sub- 
ordinate Judge. 

With regard to the question of the rule 
of inheritanee being obsolete, reference 
wan madeto Yellavajhula Surayya v. Yella- 
vajhula Subbamma (7). In that case it 
was held that the rule whish prevents 
a person ‘born blind’ from olaiming a share 
in his anoestral property was ‘obsolete 
. having regard to present day sirenmstanses 
and modern methods to enable the blind to, 
at, any rate, partially overcome their defect, 
. However, in Gunjeshwar Kunwar v. Durga 
Prashad Singh (9) it was held that blindness, 
to exelude from inheritanse, must be son- 
genital, adopting the statement of law 
in . Rajkumar Sarvadhikari’s Hindu Law of 
Inheritanes, page 5256. Apparently, the 
attention of the learned Judges of this 
Conrt was not salled to thia authority when 
they desided -Yeüavajhula Surayya v. Yella- 
varhula Subbamma (7). In any ease, the Privy 
Oounsil has upheld the rule of Hindu 
Law as far as songenital blindness is oon. 
eerned. Further, the Fall Boneh ease of 
Rajani Nath Das v. Nital Ohandra De (5) ia 
authority for saying that a rule (in that 
ase also a rule of inheritanse) sannot be 
said’ to be obsolets merely besause there is 
no oseasion for its applieation. The applies- 


tion of a rule like that under diseussion ` 


must of nesessity be extremely rare, but 
I have already stated that, in my opinion, its 
applisaticn, when nesessity arises, is neither 
impossible or imprastigable,-.I&- seems to 
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me tbat where we have, as I think we 
have here, a  olear rule of inheritance 


deducible from the ansient Hindu authorities 
whish is generally resognised and supported 
by the .bighest jadisial authority in rasent 
times (cf. Ramchandra Martand Watkar v. 
Venayak Venkatesh Kothekar (4)] it sannot 
be said that the rule is obsolete besause 
there happens to be no judieial desision 
exactly in point. For all these reasons I 
would allow the appesl and dismiss the snit 
throughout. 

M. ©, P. 
Appeal allowed. 


LAHORE HIGH OOURT. 
MisoELLANEOUS SECOND Civit APPEAL 
No. 822 or 1920. 

Mareh 2, 1921, 
Present:—Mr, Justise LeRossignol and 
Mr. Justiee Martineau, 

HAR GOPAL—Dscane-Horpes— 
APPELLANT 
versus 
RAM RACHHPAL AND oTHERS— 


JUDGMENT- DEBTORS — RESPONDENTS. 

Construction of decree—Instalment decree — Posses- 
sion of land directed to be given in case of defauli— 
Limitation. 

Where an instalment decree provided that in 
default of payment of the whole or part of an 
instalment the judgment-debtor would put the 
deoree-holder in possession of a certain area of 


land: 

Held, that it was notintended that the option 
given to the decree-holder of obtaining possession 
of the land on adefault being made in payment 
was to he exercised’ only on the ocourrence of the 
first default and that he was entitled under the 
decres toapply for delivery of possession on the 
occurrence of any subsequent default. [p, 665, col. 2.] 


Missellaneous sesond appeal from an order 
of the Distriot Judge, Karnal, daied the 
23th November 1919, affirming that of the 
Munsif, 2nd Olass, Jhajjar, Distriet Hohtak, 
dated the 2nd July. 1918. 

Mr. Rama Nand, for the Appellant; 

Mr. Gullu Ram, for the Raspondents, 


JUDGMENI.—In 1903, the appellant 


_ obtained a desree against the respondenis on 


a compromise for-Ri.370-payable , by anaua 
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of Hs. 25. The -deersee pro- 
vided that in ‘default of payment of 
the whole or part of an instalment 
the  judgment.debtors would pnt the 
deeree-holder in proprie!azy possession of 5 
bighas 4 biswasof land. The dearee-holder 
applied to be'put in possession of the land. 
He alleged that the first five instalments 
had been paid, but failed to prove that any 
payment had been made, and the -Courts 
below have eonsurred in holding that the 
application, not having been made within 
three years of the date when the first default 
took plase, is barred by limitation, "The 
desree-holder has preferred 3 sesond appeal 
to this Court, 

The learned Judge in Ohambers, before 
whom the appeal was laid, being doubtful 
as to the eorrestness of the desision of thia 
Court in Kirpa Dew v. Dasaundhi Ram (1) 
whieh was eited on behalf of the respond- 
enta has referred the ease to a Division 
Benoh. 

Shankar Prasad w. Jalpa Prasad (2) was a 
ease relating to the  exesution of an 
instalment dearee whieh sontained a proviso 
that on default being made in the payment 
of any instalment the desree-holder would 
be entitled to exesute the deeree for the whole 
of the deoretal amount notyet paid. It was 
held that when the wording of a decree aen 
fairly be construed as giving the judgment- 
sreditar an option to exesute the whole dearee 
- on the happening of a default, or to allow 
the desree to run on and leave the remaining 
instalments to be paid in due time, the deoree 
should be eonstrueclas giving sueh option. 

Muhammad Islam v. Muhammad Ahsan (2) 
where a deeree -for possession of property 
. provided that if the judgment-debtor paid to 

thea desree holder à eertain allowanes year by 
year the deoree for possession should not be 
executed, but that if he made default in the 
payment of any one year's allowanse, the 
dearee-bolder would be entitled to obtain 
possession of tha property, it was held that 
:the deeree- holder was not obliged to exeeute 

the deeree onse and for all upon the osaur-. 
^ rense of the firot default, but might exeeute 
it on the oosasion of any subsequent default, 

a £6 Ind Cam 978; 8 P. R. 1917; 104 P. W, R. 
^ (2) 16 A. 371; A. W. N. (1894) 115; 8 Ind. Dec. 
(x. 8.) 241. 

(8) 16 A. 257; A, W. N. (1804) 61; 8 Ind. Dec, 
(948.1155, 


instalments 
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In Kirpa Devt v. Dasaundhi Ram (1), 
on the other hand, where a money 
deeree payable by instalments provided that 
-in the ease of default of two sonsesutiye 
instalments, the deoree-holders were antho- 
rized to take possession of certain land in 
lieu of the outstanding deeretal amount in 
exesution of the dearee, it was held by Shah 
Din, J., that as more than three years had 
elapsed sinse the first failure in the payment 
of two eonseoutive instalments, the option 
reserved in the desree to the dearee-holders 
of taking possession of the land was barred 
by limitation. The learned Judge, referring 
to the decision of the Allahabad High Court 
in Shankar Prasad v. Jalpa Prasad (2), 
remarked that, although it was true that 
auch an instalment deeree must be construed, 
as far as possible, in favour of the deeree- 
holder so as to give him an option to execute 
the whole deeree on the happening of a 
default or to allow the desree to run on, the 
Allahabad desision nowhere laid down that 
in sneh a sase the deeree-holder was at 
liberty to waive the option given to him by 
the deoree on the happening of the first 
default and then to revive .it on the happen- 
ing of any subsequent default. We are, 
however, of opinion that the learned Jndgea 
of the Allahabad High Court did intend to 
lay down this principle, as althongh the 
application for exeeution was made more 
-than three years from the date of the first 
default, they expressly held on page 375 of 
the judgment that the deeree-holder was 
entitled to exeoute the deorée for the full 
balance of the deeretal moneys. Itis also to 
be observed that the other ruling of the 
Allahabad High Court, namely, Muhammad 
Islam v. Muhammad Ahsan (3), whioh ia 
in point in the present ease, was not dis. 
-oussed in Kirpa Devi v. Dasaundht Ram 
(1) although it was sited on behalf of 
the deeree holders. 

From the wording of the deeree in the 
present osse it appears to us that it was not 
intended that the option given to the deeree- 
holder of obtaining possession of the land on 
a default being made in payment was to be 
‘exersised only on-tke osourrence of the first 
“default, He waa, in our opinion, entitled 
under the desree to apply for delivery of 
possession on the oseurrence of any subse. 
quent default, and we hold, therefore, that 
the applieation made by him is within time 
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under Artiele 181 of the First Schedule of 
the Limitation Aet. | 

We ascent the appeal set aside the orders 
af the lower Courts, and direst the Exesnut- 
ing Court to proesed to exeaute the dearee. 
The respondents will pay the appellant’s 
sosts throughout. 

` Appeal accepted, 





COURT OF THE ELEOTION COM. 
MISSIONERS, PUNJAB. 
PETITION UNDER ELECTION RULES. 
May 12, 1921. 
Prestsni:— Mr. F. W. Kennaway, 

Khan Bahadur Sheikh Abdul Qadir, and 
Kanwar Dalip Singh, Commissioners. 
Nawabzada MAHAMMAD IRSHAD 

ALI KHAN—PETITIONER 
versus 
Khan Bahadur MIR MOHAMMAD KHAN 
RESPONDENT. 

` Punjab Electoral Rules, r. 3, Pt. I, Bch. IV, r. 2, 
Pi. I, Sch. IV—Personation—Corrupt practice— 
Personation, when not corrupt practice—Personation 
to knowledge of candidate—Candidate, whether guilty 
of corrupt parctice, : | 


Mere personation at an election does not 
amount to corrupt practice; to constitute the latter, 
a corrupt motive is essential, and unless there be 
corruption and a bad mind and intention in 
personating it ia not an offence. [p. 669, col. 1.] 

A person who is able to write and, who, instead 
of signing: the identity voucher of an illiterate 
voter, thumb-marks it in order to enable him to 
vote in the name of thab voter,is guilty of & corrupt 
practice nader rule 2, Part II, Schedule IV to the 
Punjab Electoral Rules. [ p. 689, col, L] 

In ihe Electoral Roll of a constituency the name 
of a voter was entered twice with a slight difference 
in the spelling; the voter to whom the entries 
referred voted twice, in one case Signing hig 
correct name in English on the identity voucher, 
and in the other in vernacular making small alter- 
ations so as to bring the signature into accord with 
the name entered a second time on the Hlectoral 


Pleiad, that he was guilty of a corrupt practice 
within the meaning of rule 2, Part IT, Sohedule IV, 
to the Punjab Electoral Rules. [p, 669, col. 1.] 
Where, to the knowledge of a candidate, & wide. 
spread compaign of personation is carried on in his 
interests, and he takes no steps to disassociate 
himself from the corrupt practices of his agents, 
he must.be held to-have connived at these practices, 
andis guilty of a corrupt practice within the meaning 
of rule 8, Part I, Schedule IV, to the Punjab 
Electoral Rules. [p. 670, col. 1.] 
REPORT.—The respondent in this gase, 
Khan Bahadur Mir Muhammad Khan of 
Simle, was returned by a majority of one 
vote only over" the petitioner, Nawabzada 
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Muhammad Irshad Ali Khan, of Karnal, 
The parties were the only two eandidates 
for elestion in this eonstituensy and polled 
respeatively.198 and 197 votes. The elestion 
has been ealled in question by the peti. 
tioner on the grounds that there were 
numerous eases of personation among the 
voters of the town of Simla aud that sertain 
voting papers were wrongly held invalid by 
the Returning Offieer. The petitioner has 
eharged the respondent or his agent and 
friends with  connivanse at the’ eorrupt 
prasties of poersonation. He has further 
elaimed à deslaration under Punjab Eleetoral 
rule 82 that he himself has been duly eleat- 
ed. Under rule 40 of the same rules the 
respondent made reeriminatory charges 
against the petitioner, but little evidense 
was addused in support of those eharges. 
They have not been - pressed in argument 
and we do not propose to refer to them 
further, exeept in so far as they eonsern 
two votes given in his favour, whish the 
respondent alleged had been wrongly. held 
invalid by the Returning Offiser, We eon- 
sider that the sharges of eorrupt praetises 
brought by the respondent against the 
petitioner were improperly and reoklesaly 
made, 

We shall first take the serutiny nesessitat- 
ed by the petitioner’s elaim tothe votes 
whish he alleges were wrongly given to the 
respondent owing to perasonation. Of these, 
8 votes have been admitted by the respondent, ` 
at the time of argument, as lost to him, 
These are as follow: — 

Muhammad íbrahim, P. W. No. 3, voted 
in the name of his father, Muhammad Ismail, 
P. W. No. 2, voter No. 324 in the Electoral 
Roll. 

Qazi Ghisu, P W. No. 5, voted in the 
name of his son, Muhammad Ah, R. W, 
No. 5, voter No, 320 in the Hleetoral Roll, 

Abdul Sami, P. W. No. 7, voted in the 
name of one Abdal Sami voter No. 168 in 
the Blestoral Roll, whose age is put down 
as 30 and profession shop keeping. Abdul 


Sami is a sehool boy of l7 years of age and 


he, therefore, is not qaalified as an eleetor. 
Muhammad Sadiq, P. W, No. 10, son of 
imam Bakhsh, voted in the rfame of Muham- 
mad Sadiq, P. W. No. 9, son of Amir Din, 
voter No, 13, in the Elestoral Roll, Simla 


.Khurd. 


Muhammad Yamin, P, W., No,-19, voted 
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in the name of his father Nasir Din, voter 
No. 358 in the Elestoral Roll. 

Miraj Dip, P. W. No. 32, voted twiae, 
his name having been entered twise by 
mistake in the Eleetoral Roll under Nos. 289 
and 338. 

Ghulam Ahmad, P. W. No. 35, son of 
Mir Abdul Sattar, voted in the name of 
Ghulam Ahmad, son of Muhammad Ibrahim, 
voter No. 223 in the Elestoral Roll. | 

Wali Ullah, P. W. No. 39, voted in the 
name of his uncle Muhammad Bakhsh, P. W. 
No. :6, voter No. 267 in the Elestoral Roll. 

In addition to the above the petitioner 
slaims as lost to respondent a number of 
other votes, the elaim to whieh is disputed 
by the respondent. These will be dealt 
with seriatim. 

Muhammad Azam, P. W. No. 1, a Govern- 
. ment of India Offieial, had a vote but being 
at Delhi, did not vote, and some one else 
unknown voted in hia name. He was voter 
No. 291 in the Elestoral Roll, The re- 
spondent’s plea that the parentage of this 
voter is not given in the Hlestoral Roll and 
that there might be some other Muhammad 
Azam, who was entitled to vote and who 
astually voted, is rejested. We have it in 
evidernse without rebuttal that there is no 
other Mubammad Azam in Government 
servise at Simla. 

The name of Muhammad Qasim, son of 
Abdul Aziz, appears twica in the Hlestoral 
Roll under Nos, 292 and 307, the only 
differense between the entries being that 
the profession in one ease is put down as 
Sahukara and in the other as servise, 
Muhammad (asim, P. W. No. 22, states 
that he only voted onse, and acknowledges 
his signature on the identity vousher belong. 
ing to voter No. 307, while he denies that 
on the identity voueher of voter No. 292, 
‘We have some doubt as to the truth of 
this denial But, apart from this, we are 
satisfied that there is here a loat vote. The 
witness states that there are other persons 
named Muhammad Qasim in Simla, but he 
does not know their parentage. In view 
of these fasts, we sonsider that the respond 
ent, who is intimately asquainted with Sirala, 
should have beep able to produse the 
Muhammad Qasim, if any, who voted as 
voter No. 292, This he has not done, and 
without, therefore, deaiding that P. W. 
No. 22 actually voted wise, wa find that 


Elestoral Roll Nos. 292 and 307 relate to 
the same man ; sonsequently, the vote given 
in the name of voter No. 292 is lost. 

Habib, P, W. No. 25, was not a voter, 
but voted in the name of some voter, prob- 
ably No. 66 in the Elestoral Roll, 
believe the evidenee to the effeet that it was 
this witness who voted, and hold that the 
vote given is a lost one. 

in the Hlestoral Roll under No. 279, 
appears the name of Muhammadi, no parent. 
age, aged 40, profession  shop-keeping. 


“Under No. 296 is another Muhammadi, son 


of Salaru, aged 40, profession mhop-keeping. 
Both voted, Muhammadi, P. W. No. 26, 
says that Salaru is hia unele, but has no 
son and that he, the witness, voted. He 
sannot identify the thumb-mark on the 
identity voushers of either voter, and the 
Phillaur expert says that neither is of the 
same type as the witness's We are in. 
elined to. think that the witness did not 
vote, and further are not disposed to think 
it proved that there is no other Muhammadi 
in Simla. The only point upon whieh we 
sredit this witness is when he says that 
Salaru is his unele and has no son. It ig 
quite unlikely that he would speak falsely 
in thie matter. We hold, therefore, that 
the witness is the voter entered as No. 296 
in the Hlestoral Roll, that he did not vote, 
but that some one eles voted for him. One 
vote is thus lost. 

At No. 365 in the Elestoral Roll appears 
the name of Nur Bakhsh, son of Jhandu, 
profession shop keeping. This voter appears 
as P. W. No. 29. .He was away from Simla 
and never voted, and there ia no .other shop. 
keeper of his name and parentage. This 
man is illiterate; but the person who voted 
for him signed his name. This ir a lost vote. 

At No. 377 in the Elestoral Roll appears 
the name of Hato, No parentage is given, 
His age is put down 40 and profession 
shop keeping. We are entirely sonvinsed 


“by the evidence that there is no suéh person 


as Hato, which is merely a form of address 
among Kashmiri eoolies. How the entry 
‘same to be made is a mystery, whieh only 
‘the enumerator and his superiors would be 
able to solve. No solution has been advane- 
ed before us, ard the Elestoral Roll of 
Simla is, we find, so defestive and ineorrest 


in many particulars that it wonld be futile 


to follow up any one suoh defest or mis. 


We. 
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take in partisular. One Ahmad Wain, 
P. Wi No. 80, has some before us, but 
denies that he voted or that his name or 
-, alias ia Hato; at the same time, an affidavit, 
sworn by this man'and dated 28th January 
1921, to the effect: that his real name is 
Hato .and that he voted, is put in as 
Exhibit R, 4. We are not concerned at the 
moment whieh statement is true. We need 
only say that, even if this man did vote in 
the name of Hato, he was voting in A 
fistitious name, that is to say, he applied for 
a voting paper ina m whieh was not 
j ; The vote is lost. 
dar No. 174 of the Elestoral Roll 
appears the name of Abdul Samad No 
parentage is given, bis age is 40 and pro- 
fession, shop-keeping. P. W. No. 3", says 
that he is this voter and that there is no 
other shop-keeper of this name in Simla, 
He did not vote, and denies hia signature 
on the .identity voueher. His isa respest- 
able anda substantial man, and we believe 
his evidense, The vote ie, therefore, lost. 

' Having found on the above serutiny that 
fifteen votes are lost we have examined the 
ballot papers and find that all these lost 
votes were east for the respondent. 

We have also looked at the voting papera 
held invalid, by the Returning Offiser, with 
reference to Regulation 32 of Panjab 
Government Notifieation No. 9, dated 31st 
July 1920, and to the various English rulings 
on the subject. Weare unable to agree with 
the Returning Offiser that the voting papers 
marked thus 


1% eK, Ms Dd or X are in 
valid for aby of the 
reascns therein given. 
We hold them valid 

T assordingly. Ou the 

. Jn the: Commission- other hand, vo!ing papers 

ers’ report, the, Ast, 

drd,. 6th and 9b 

S dibols are ‘marked marked. thus x 3 », 

in: -plio pencil; the 4 

2nd;:7ih and Sth in, 

red, and the 4ih«and 
th partly in blue and 
partly in red. 


4 2 T or X 


=. * oa oe 
sy 


-are olearly in- 


di ge 


‘valid; one’ of them is marked with more : 


than one eross opposite the name of the. 
candidate, while the others appear to eontain 
attempts at signing the name of the voter 
and, bear marks by whieh the elector might 
sertainly afterwards be identified. 

The petitioner slaims two more votes, 
whieh were disallowed him on the gronnd 
of absenee of the punch. mark  preseribed 
by Regulation 25 under rnle 13 of the 
Punjab Eleatoral Rules. One sush voting 
paper is not punched at all and one has 
a defective punch-mark. In England want 
of an official mark may render a voting 
paper invalid under rule 36 of Sehedule I 
of the Ballot Ast, but Regulation 32 of 
Panjab Government Notifisation No. 9, dated 
3lst July 1920, does not provide that the 
lask of the puneh-mark shall invalidate a 
voting paper in the Punjab, and both thése 
votes must be allowed to the petitioner, 
leaving him a net gain of 5 votes onthe 
spoiled voting papers. This, together with 
the 15 votes lost to the respondent, as 
explained above, leaves the respondent with 
184 votes, and the petitioner with 202 votes. 

The eleation of the returned sandidate must, 
therefore, be deslared void, and the patitioner 
is entitled to a declaration that he was duly 
elested; we humbly advise His Hxeelleney the 
Governor by this report assordingly. 

We now proseed under Punjab Hlestoral 
Rule 45 to resord our findings on the 
question of the corrupt practices alleged to 
have been sommitted. As explained above, 
we find that ‘the following persons have 
personated the real voters: — 

(1) Muhammad Ibrahim, Qazi Ghinu, 
Muhammad Sadiq, Mohammad Yamin, Miraj 
Din, Ghulam Ahmad, Wali Ullah, Habib, 

We have held in the Rohtak case [ Govar- 
dhan Das v. Lal Ohand (1) that, to eon- 
eonstitute a corrupt prastiee, a.aorrnpt motive 
is essential. The Indian Law of Personation 
(rule 2 of Part II of Schedule IV ofthe 
Punjab  Eleetoras] Rules) reproduees the 
English Law as contained in seotion 24 of 
the Ballot Ast, and it is now eompletely 


' established in England that "unless there be 


eorrupiion and a bad mind and intention 
in personating it is not an offense,” 
' {Stepney case (2)]. We have no hesitation 
in asoepting the same intbpretation here and, 
in eonsequenee, we are unable to hold that, . 


(1) 61 Ind. Cas 315 at-p. 817, - 
(2) (1886) 4 O'M. &^H. 34 ab p. 44, 
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except in two sases, the persons named 
above, although they personated voters 
sommitted a sorrupt prasties. Their votes, 
of sourse, are lost sings they wera not the true 
voters or entitled to vote, and, although they 
have been exonerated from the sharge of 
eorrupt praetiee, it does not follow that any 
person who abstted their asts is not himmaelf 
guilty of eorrupt prastise. Under the defini: 
tion in rule 3 of Part lof Sehedule LV abet- 
ment of any of the aots eonstituting persona- 
tion is itself a sorrupt prastice and, from this 
point of view, the guilt or innosense of the 
personator is immaterial, 

- The two exeeptions are: — 

(1) Muhammad Ibrahim, who voted for 
his father Muhammad Ismail and wha 
admits he ean write while his father ia 
illiterate, bat whothumb-marked his identity 
voucher instead of signing it. He says that 
he did this at the instanee of the respondent. 
This may be so; but, even ao, if should have 
warned him that he was doing something 
illegal; and we sonvict him, on these fasts, of 
a eorrupt prastiee under rule 2 of Part II, of 
Sehedule IV of the Panjab Elestoral Rules. 

(2) Miraj Din,a house proprietor in 
Simla, who voted twise for the respondent, 
passing as voters Nos. 269 and 338 in the 
Hlestoral Roll, in one ase signing his 
. name on the identity vousher in English and 
in the other in vernasular, in the first ease 
signing his sorrest name and the sesond 
making small alterations so as to bring the 
Signature into accord with the name as 
entered the sesond time inthe Roll. Under 
No. 269 in that Roll appears the name of 
Miraj. ud-din, son of Mubammad Sultan, 
aged 30, profession Sahukara, under No. 338 
the entry reads Miraz Din, son of Muham- 
mad Sultan, aged 24, profession shop. keeping. 
It bas been conelusively shown to us that 
Miraj Din must have entered the polling 
booth twice on separate oesasions during 
the polling day and voted on one nesanion as 
voter No. 269 and on the other as voter 
No, 938, When he denies that he went twice 
to the polling station, .he. is guilty of a 
patent falashcod, for not. only are his 
identity voushers not eonsesntive, but they 
are taken. from wo different books, being 
No, 5 in Book No. 1926/10. and No. 4 
in Book No, 99/5, Further, it would 
have been impossible for him to.have obtain- 
ed two identity vouchers and two voting 


papers for this eonstitueney at the same time 
and have run the gauntlet of all the polling 
station offisials while so doing. If it be 
taken that both entries in the Hlestoral Roll 
refer to the same person, then on these fasta 
his aotion is not susceptible of explanation 
on the hypothesis that hs was under the 
bona fide impression that he had two votes, 
even if it eould be assumed thata voter of 
this standing and education was unaware that 
no voter sould have two votes for the same 
eonstitueney. If it be taken that the entrios 
relate to two different persons, then it is 
clear that this man personated one of tham. 
The definitions of personation in rule 2 of 
Part II of Sehedule IV of the Hlestoral Rules 
make ita sorrupt prasties for any ons to 
apply fora voting paper in the name of any 
other person orfor any one who has voted 
onse at an elestion to apply for a voting 
paper in bis own name at the same 
elestion. Miraj  Din's astion, whieh the 
method he adopted shows, . was not bona 
fide—thus amounts to personation under one 
or other of these definitions. The petitioner 
only elaims one vote as bad and we have 
not eonsidered the question, whether both 
should be held bad or not. One vote is lost 


. to the respondent. 


We report Miraj Din also as guilty of 
personation, whieh is a eorrupt prastise under 
rule 2 of Part II of Sshedule IV of the 
Punjab  Elestoral. Rules. In the ease of 
Ahmad Wain, there is some donbt whether 
he voted, but he aetually perjured himself on 
this point and we are sending him to a Magis- 
trate under sestion 476, Criminal Proaedure 
Code; the sondust of this person may be, 
therefore, left to be dealt with by the Magis. 
trate. 

We wish here to animadvert on the eon. 
dust of Abdul Aziz, Munieipal Overseer, 
indusing his son, who was admittedly not 
quali&ed as an eleetor, to vote, This Abdul 
Aziz was eanvassing on behalf of the respond- 
ent and was aetively engaged on his behalf 
on the polling day. He is a man of some 
edusation and must sertainly have known 
that his son was not qualified to vote, There 
is some doubt, however, whether the name 
entered in the Elestoral Roll does not really 
relate to this Abdul Sami, though with a 
wrong age given, whether deliberately or 
otherwise. We are unable, therefore, to hold 
either that the sondnet of Abdul Sami falls. 
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within the definition of personation as given 
in rule 2 of Part II of Sohedule IV of the 
Punjab Eleotoral Rules or that Abdul Aziz 
«s0mmitted any offenee under rule 3 of Part 
I of the same Sshedule. We wish, however, 
to express our strong condemnation of the 
astion of Abdul Aziz, whose son was doubt- 
less ating under the infuenes of histfather. 
Although there is some evidense to sonnest 
Ali Nagi, Sanitary  Inspeetor of Simla 
Munieipality, who also eanvassed for respond- 
‘ent, with the personation of Mubammad 
Sadiq, son of Amir Din, by Muhamnad Sadiq, 
son of Imam Bakhsh, yet we are unable to 
find that thers is suffisient proof to justify a 
finding ofthe corrupt prastis& in question, 
that he was guilty of &betment. 
` It-remains to oonsider the question how far 
the sorrupt practices mentioned above were 
committed either direstly by, or with the son- 
nivanse of, the respondent himself. We have 
earefully examined the evidenes, which is both 
direst and cirsumstantial, against him, In 
the way of direst evidence, we have the state- 
ments of Muhammad Ibrahim, P. W. No. 3, 
Habib P, W. No. 45; and Ghulam Ahmad, 
P. W. No. 35, and if these statements stood 
alone, we should have had mush hesitation in 
acting on them. Weare unable, however, to 
overlook a number of sirsumstanoes whieh, 
taken together and in eonjunetion with the 
oral evidenes, lead us to the eonaelusion that, 
even if he did not directly prosure or abet 
the personation of any one voter, yet sueh 
personatian was with his sonnivanse. In the 
first plase, the respondent is an old resident 
of Simla and a Vise- President of the Munisi- 
pality, and must have been personally aaquaint- 
ed with many of the voters. Of the total 
number of 150 votes sast in Simla Kalan, all 
but four were in his favour. There are prov- 
ed l5- eases of personation and we have reason 
strongly to suspest 5 others. This gives a 
very large peroentage of personated votes, and 
as the respondent admits his presenss at the 
polling station for about four hours ‘on the 
day, itis diffieult to see how some of them 
did not oesur in his presenee, as the witnesses 
allege. Of the 3 votes east in Simla Khurd, 
one. haa been held invalid for personation, in 
whieh Ali Nagi—his agent and- his subor. 
dinate in the  Maunioipality —is said to 
have had a part. Moreover, his other 
subordinate and agent, Abdul Aziz, who 
admittedly ee for him, was aotive 


at the polling station of Simla Kalan and 
the eonduat of this man has already been | 
adversely commented on. It is olear -that 
some person or persons were engaged in pro. 
euring wide spread  personation of voters, a 
number of whom, being small shap-keepers, 
would naturally be subjest to the influence 
of Municipal officials. It is impossible to 
believe that all this enmpaign fof psrsonation 
in the interests of the respondent was being 
sondusted without his knowledge and oom- 
plioity, If, therefore, he same to know at 
the time, as we consider he must have done, 
and took no steps to disassociate himself 
from the sorrupt prastises of his agents, he 
must bs held to have eonnived at these 
sorrupt prastises. 

We report aecordingly that Khan Babadur 
Mir Muhammad Khan is guilty of eorrupt 
prastise as defined in seetion 3 of Part I of 
Sshedule IV of the Punjab Eleotoral Rules, 
Wea desire to add ‘a few observations, in 
possible explanation of the sondust of the 
respondent. This was the first elestion held 
under new and somewhat somplieated rules 
and regulations. It is possible that the res», 
pondent plased himself too mush in the 
hands of over-zealous and  unserupulous 
agenta, allowing them to sondust this eleation 
as if it were a Munisipal elestion—in whieh 
sush prastioss, as have here prevailed, are 
not unknown—without realising the serious 
eonsequenees involved by his astion or 
inaction, The respondent’s slose connestion 
with Simla would have led him.to expeet a 
heavy poll in his favour, but owing to the 
elestion being held in the winter, many 
voters, sash as Government officials, shop. 
keepers and others, had, as is usual, left Simla 
for the plains, He would thus be deprived 
of many otherwise oertain votes unless by 
gome means or other those votes sould be 
east. There is  evidenee to show that in 
one ease, that of Muhammad Sadiq, the real 
voter was willing to vote for him and in 


' others, as where a son personates his father 


ora father personates his son, the obvious 
inferense is that the real voters would have 
voted for him and he and his agents might 
not have regarded the matter as very serious, 

The respondent was regarded as a Gov. 
vernment man-by the non-eo-aperators, who 
were stranuously opposed to him, and. prob. 
ably saussd many abstentions, although i6 
would ba absurd to suppose, as suggested by 
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` the respondent, that they actually put for. 
ward persons to vote for him in order subse: 
quently to involve him in the eharges now 
made against him, 

It will be for Government to deside whe- 
ther the  sironmstanees are suoh that it 
should exersise the power vested in it under 
the proviso fo rule 5 (4) of the Punjab 
Elvetoral Rules. We are unable ourselves, 
from the judieial point of view, to make a 
‘resommendaticn to this effeet. 

The respondent must bear all the eosts of 
the petitioner whieh we aceess at Hs. 2,500. 





BOMBAY HIGH COURT. 
Letters Patent Apprat No. 53 or 1917, 
February 17, 1920, 
Present:——-Mr, Justiae Shah and 
Mr, Justice Hayward. 

- PANDU BALA JAGTAP— 
DE£FENDANT-—ÁÀPPELLANT 
versus 
RAMCHANDRA GANESH DESHPANDE 


—PLAINTIFEF— RESPONDENT, 
Bombay Land Revenue Code (Bom. Act V of '879), 
2s 217— Kadim inamdar, village held by—Survey 


Settlement with consent of inamdar-—Mirasidar—Rent, 


enhancement of. 


A mirasidar (or permanent tenant) of a village 

which is held by a kadim inamdar who is æ 
grantee of the soil and not merely of the Royal 
share of the revenue and into which village Survey 
Settlement is introduced with the consent or ac- 
, quiescenco of the kadim inamdar, is entitled, by 
virtue of section 217 of the Bombay Land Revenue 
Code, to hold the lands on payment only of the 
amount: of ‘assessment as rent and the kadim 
inamdar cannot got that rent sahang, Lp. 671, col, 
2; p. 672, col, L] . 
l Letters Patent RE Foi the judgment of 
Mr, Justice Beaman, and reported as 43 Ind, 
Qas. 738. 

Mr, K. N, Koyajee, for the Appellant. 

Mr, 8. R. Bakhale, for the Respondent. 

. JUDGMENT. 
. Saan, J.—Tbe plaintiff in this ease sued 


to resover enhansed rent from the defendant: 


who was his permanent tenant, The defend. 
ant pleaded that he wasliable to pay only 
the amount of the assessment in respest of 
the land held by him and nothing more. 


The Trial Court disallowed the defend- 
ant’s contention and passed a deoree in 
favour of the plaintiff allowing him eertain 
enhanoed rent. In appeal the  Distriqt 
Court affirmed the view that the plaintiff 
was entitled to enhanee the rent and varied 
the desree of the Trial Court as to the 
amount whish was to be allowed as enhane- 
ed rent. 

The defendant preferred a sesond appeal 
to this Conrt, and the view taken by the 
Appellate Court was affirmed in that appeal. 
From this desision of a Single Judge in 
sesond appeal the present appeal under the 
Letters Patent is preferred to this Court. 

16 is urged on behalf of the appellant that 
the view taken by this Court as to the mean- 
ing of the expression “alienated village", as 
used in seetion 217 of the Bombay Land 
Revenus Code, is not eorreot, The faeta 
relating to this point are these, The plaintiff 
is a Kadim Inamdar holding eertain land in 
the village. Itis eommon ground that he 
is the grantee of the soil and not merely 
of the Royal share of the revenue, The 
rest of the villagé has been alienated by the 
Government to the Rastes. It doea not 
appear whether this grant to the Rastes is 
of the soil or merely of the Royal share of 
the revenue. .Apparently, on the applieation 
of the Rastes, the Survey Settlement was 
introdueed into thia village some years ago. 
In the present suit the question arose as to 
whether sestion 217 had any applieation to 
the ease, The defendant relied in the lower 
Appellate Oourt upon this sestion as entitling 
him to eontend that he was not liable to 
pay anything more than the assessment in. 
respest of his land. The Distriet .Court, as. 
well as the learned Judge who desided the 
sesond appeal, held that as the Kadim grant 
in favour of the plaintiff was not merely of 
the Royal share in the revenue but of all tho. 
rights in the soil. the village was not an 
"alienated village" within the meaning of scs-: 
tion 217. I was assumed by them that tho 
Survey Settlement was introdueed into the 
village, 

It has been held in Dados v. Dinkar- 
Vishnu (1), that the village would be- 
an alienated village within the meaning of 
the Bombay Land Revenue Oode notwith«. 


RS 47 Ind, Qas, 745; 48 B. 77; 20 Bom, L, R 
887. Run d: 


eva" 


standing that the whole property in the soil 
was granted by the Government to the Inam. 
dar. That is the view whish I nasaspted in 
Dhondo v. Secretary of State for India in 
Council (2). In view of the decision in 
Dadoo.v. Dinkar Vishnu (1). Mr. Bakhale 
has not sought to support the judgment 
under appeal on the ground on whieh 
it is based. It ia not, therefore, neces< 
gary to eonsider whether the grant of the 
village as a whole in favour of the Rastes is 
limited to the Royal share of the revenue only 
and. whether the. faet of the Kadim grant 
in favour of the plaintiff relating to & small 
part of the village would be a suffisient 
' gnswer to the.view taken in the judgment 
under appeal, 

'It is urged, however, on behalf of the 
respondent that in this ease the Survey 
Settlement has not been validly introdused into 
this village, besause the present plaintiff, 
who is a Kadim Inamdar in the village, never 
eonsented to the introdustion of sugh Settle: 
ment. Iiis sonseded before us, and in my 
opinion rightly, that it must be assumed for 
the purposes of the present appeal that the 
Rastes have sonsented to the introduction of 
the Survey Settlement into this village. It 
is algo nat disputed that the Rastes are the 
alieness in respest of the whole village 
exeept the lands whieh are held by the 
present plaintiff and others as Kadim Inam- 
dars, It appears that the plaintiff admitted 
in the trial Court that the Sarvey Settlement 
was introduced into thia village and that he 
never suggested that the introdustion was 
invalid for want of his sonsent, It does not 
appear from the judgment of the District 
Goart or of this Court in the sesond appeal 
that the point relating to the validity of the 
introduction of Survey Settlement into this 
village was raised, Assuming, however, 
that it was raised, £ am of opinion that it 
must be taken for the purpose of this appeal 
either that the plaintiff eonsented fo or 
asquiessed in the introdustion of the Survey 
Settlement into this village on the appliea- 
tion of the Rastes. This inferenee is amply 
justified by the evidense whieh the plaintiff 
himself gave'in the suit, 


In thia ‘view of the question it is not 
nesessary to eonsider the further point as to 


(2) SYA. 160 of 1916 (Unrep). 
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whether the eonsent of a Kadim Inamdar 
in the position of the plaintiff is essential for 
a valid introdustion of Sarvay Settlement 
under sestion 216 of the Bombay - Land 
Revenue Code, The Rastes, as alienees of 
the village as a whole exeept the lands held 
by the Kadim Inamdars, are the holders 
of the village; Whether any Kadim.inam- 
dar of some land in the village would 
be a holder of the village within. the mean- 
ing of seation 216 is a question upon whieh. if 
is not nesessary to express any opinion, and 
I refrain from deciding that question. 

Assuming that the sonsent of the plaintiff 
would be nesessary for a valid introduation 
of the Survey Settlement into the village, it 
seems to me that having regard to his state. 
ments in this suit, he must be taken to bave 
aesepted the introduetion of the Survey Settle- 
ment. The judgment under appeal proseeds 
on the assumption that the.Survey. Settlement 
has been validily introdused into this village; 
and the suggestion to the sontrary made in 
the argument must be disallowed, 

The result is that this appeal.is allowed, 

and the desres under appeal set aside; there 
will be a deeree in favour of the plaintiff to 
the extent of the assessment and the losal 
fund for the period mentioned in the suit. 
The figures in each oase have been 
given in: the tabular statement attached to 
the. judgment of the Distriet Court, There 
must be similar desrees in Appeals [Nos. 54 
and 55 of 1917. ; 
: Plaintiff to pay the aosta of the defendant 
throughout in eash sase. “= " ' 
. As regards Appeal Nos. 51 and 56 of 
1917, the appellants. ara dead, and their 
representatives have not been brought on 
the resord; the appeals, therefore abate. 
There will be.no order as fo eosta in these 
appeals. 

Haywagp, J.—l eoneur. It is olear from 
the deposition of the plaintiff that he never 
seriously denied the legality of the introdus- 
tion of the Survey Settlement upon the applica- 
tion of the. holder Raste. The question 
would not. appear to have been spasifiaally 
pressed either in. the.Trial Court or in the two 
Oourts of Appeal. The applisation of. sestion 
217 of the Bombay Land Revenue Code haa: 
already bsen desided in the sase of Dadoo 
v. Dinkar Vishnu (1), by a Boneh of this 
Court. 

Appeal allowed. 
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BOMBAY HIGH COURT. 
Srcorp Civit, Arrear No. 483 or 1920, 
January 7, 1921. 
Present:—Sir Norman Masleod, KT., 
Ohief Justise, and Mr. Justice Shah. 
VISHNU RAMCHANDRA JOSHI— 
DExPFENDANT—ÀPPELLANT 

versus 
GANESH KRISHNA SATHE~— 


PrAINTIFF — RESPONDERT, 
Evidence Act (I of 1872), s. 92—Promissory-note, 
payable on demand—Oral agreement postponing . pay- 
ment, whether can be proved, 


The exeoutant of s promissory note payable on 
demand cannot, in a suit onthe note, be allowed 
to lead evidence to prove a contemporaneous oral 
agreement, by the person in whose favour the note 
was executed, that the note would not be presented 
until the latter had discharged a certain inoumb. 
rance on certain property. Sush an agreement does 
not fall under proviso (8) to section 92 of the 
Evidence Act. [ p. 674, col. 2, 


. Beseond appeal from a deeision of the 
District Judge, Thana, in Appeal No. 157 
‘of 1919, eonfirming a deeree passed by the 
Subordinate Judge at Panvel, in Civil Suit 
No. 214 of 1919. 


Mr. Pendse (with him Mr, O. H. Patwar. 
dhan) for Mr, P. V. Kane, for the Appellant. 
Mr. A. G., Sathaye, for the Respondent. 


JUDGMENT. 

Macrzop, O. J.—The plaintiff sued on a 
promissory note dated the 21st May 1919 
for Rs. 600, and for Hs, 3 as intereat 
and for sosts and further interest. 
defendant admitted having passed the 
promissory note, but sontended that it was 
passed in sonsideration of a part of the 
prise of sertain lands sold by the plaintiff 
to one Narayan Vithal, on whose behalf 
the defendant had taken a havala for 
Re. 600, and that the defendant was ready 
to pay the same if the plaintiff dissharged 
the burden’ resting on the property sold. 
An issue was raised whether the defendant 
was entitled to insist that before the 
amount of the promissory-note sould be 
rasovered the plaintiff should dissharge 
the insumbranse on the property sold by 
him tos third party. 

The Trial Judge held that the defen4- 
ant’s eontention was obviously unsustain. 
able, and passed a deeree for the amount 
claimed. 

In first appeal this deesision was oon- 
firmed, and the question before ns is 
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whether the defendant, having passed a 
promissory-note on demand in favour of 
the plaintiff, can be allowed to lead evidense 
to prove a sontemporaneous oral agreement 
whereby tbe plaiutiff is said to have agreed 
that he would not present the note, althongh 
i& was payable on demand, until he had 
dissharged sertain insumbranees on the 
property he had sold to the defendant's bro- 
ther-in-law. Unless sush an agreement ean 
be brought within the terms of proviso 3 to 
gestion 92 of the Indian Evidenee Ast, it is 
quite elear that no evidenee ean be led to 
proveit. At first sight it would. seem beyond 
dispute that any oral agreement that a 
promissory note payable on demand should 
only be payable ata future date, or on the 
happening of a future event, would be 
ineonsistent with the terms of tbe written 
eontraet, and, therefore, inadmissible under 
sestion 92. 

But the appellant sontends that under 
the oral agreement, whieh he seeks to prove, 
there was no  sontraest at all between 
the parties until the plaintiff had paid off 
the inoumbranse referred to. But that is 
not a sorreet interpretation of what is ssid 
to have passed between the plaintiff and 
the defendant. Olearly the defendant made 
himself liable for a portion of the purehase 
priee of the property sold by the plaintiff 
by passing the promissory note in question 
for Rs, 600. Therefore, he admitted his 
liability to that extent. What he seeks 
now to prove is that his liability was to be 
postponed until the plaintiff diseharged the 
ineumbranses whieh otherwise would have 
had to be discharged by the purehaser in 
question, Therefore, the defendant is not 


‘seeking to prove an agreement whieh pro. 


vides that there would be no eontraetual 
relations at all between the sontracting 
parties until a eertain event had happened. 
This question same before the High Court of 
Caleutta in Ramptbun Serowgy v. Oghore 
Nath Ohatieriee (1). There the defendant 
gave the plaintiff a promissory note for 
Rs. 7,000 in full dissharge of his debts and all 
other elaims of the plaintiff against him up 
to that time. It was further agreed, ao- 
sording to the defendant's ease, that the 


- (1):25 O. 40l-at pp. 408, 404, 405; 20. W, N, 188; 
18 Jad. Dec, (8. s.) 206. r Bx 6d 
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plaintiff should not bring any suit on the 
promissory note until the defendant’s share 
in seriain sompensation money had been 
reseived by bim. Mr, Justice Sale in giving 
Judgment said: 

"Under the promissory note tha engagement 
ig an absolute engagement to pay on demand. 
The defendant seeksto set up a sontempo- 
raneous oral.agreement, the effeet of whish 
is to qualify or restrict that engagement. 
The ease of Moseley v. Hanford (2) is alear 
authority to-the effect that in England the 
evidense of sueh an. oral agreement would be 
inadmibsible......There are numerous other 
English authorities to the same eftest to 
whieh.I need not refer, inasmuch as the 
argument for the defendant is not so mueh 
that under the English Law the evidense is 
admissible, but that proviso 3 to sestion 92 of 
the (Indian) Evidence Act has the effect 
of altering the English Law,...Now; in the 
present instanse, the oral agreement sought 
to: bs proved does not provide that the 
promissory note was to bave no foree or effaat 
until the happening of the partisular event 
mentioned, but- it purports to provide that 
the. promise to pay on demand, though abso- 
lute in its terms, was not to be enforeeable 
by suif until the happening of that event, or, 
in other words, that the legal obligation to 
perform the promise was to be postponed.” 

Those remarks apply equally well to the 
ease before us, if is not suggested that 
this promissory note was to have no forse 
or ffest at all until the plaintiff paid off 
the inoumbranse. It merely provided that 
the promise to pay on demand was not to be 
enforeed by suit until those insumbranses 
were paid off, illustration (j) shows very 
clearly what sort of an agreament aan be 
proved:under proviso 3. A and B make a 
wontrast in writing to take effest upon the 
happening of a eertain contingensy. The 
writing is left with B, whosues A upon it: 


A may show the sireumstanses under whish ` 
In such a sase, therefore, ` 


it was delivered. 
there would be no sontrast at all ‘until the 
happening of the contingeney mentioned in the 
‘oral agreement. 

There is another reason, in my opinion, 
whieh would prevent sush an sgreement as 
the defendant relies upon being proved. 
Speaking for myssif, such an sagreament 


(2: (1830) 10, B; & 0. 728; 8. Lrd.-(0;9.) K. B. 261; 
108 RH. R. 621, FOND ak 
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postponing the right of a holder of a promis. 
sory note payable on demand to sue for 
the amount would be void as against publie 
poliey, sinuss the written dosument and the 
oontemporaneons oral agreement would 
amount together to an agreement whioh 
would require a higher stamp than the stamp 
payable on & promissory note on demand. If 
gueh an oral agreement sould be: proved, then 
there sould be nothing to prevent parties 
to a-sontrast of this deseription entering into 
their contrast by: means of à dosument bear- 
inga one anna stamp, when as a matter of 
faot the aontraet ought. to be stamped. asa 
bill of exehange. So from whishever' point of 
view you look at the question, it seenis 
perfectly elear that sueh, an oral agreement 
as this annot be allowed to be proved: -against 
It is. sertainly, in my 
opinion, absolntely inéonsistent with the 
terms of the. dosunient. It does not pur: 
porí.to prevent the obligation under the 
written sontract arising, it merely postpones 
the enforeement of the obligation. And, 
thirdly, if is obviously a eontract whieh 
would have the effect of defeating the Stamp 
Law. In my opinion the appeal should be 
dismissed with sosts. 

SHAH, J.—L agree that the oral agreement 
sought to be setup by tko- defendant is not 
eovered by proviso 8 to sestion 92 of the Indian 
Evidenee Act, for the reasons stated by the 
Chief Justice in the judgment just deliver- 
ed, 

It is not necessary for the purpose of this 
ease to express, and I do not expreas,. any 
opinion as to whether sueh an agreement, 
if. otherwise provable, is opposed to publia 
poliey. The evidense of the oral agreement 
sought to be set up by the defendant is not 
admissible; and on that ground I sonour in 
the- order proposed. 

Appeal dismissed, 
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LAHORE HIGH COURT. 
Seconp O:vin Aréeiu No. 2450 or 1£20, 
June’6, 1921. 

Present: —Mr. Justice Martineau. 
ALAM DIN AND OTHERS — P LAINTIPFA — 

APPELLANTS g^ 
VETSUS 
Musaámmat SARDAR BIBL AND OTHÉRS — 


DEFE. b. »T8— RESPONDENTS, 
Qustom —Gift in favour of daughter and khanadamad, 
validity of —Burden of proof— Jats of Jhelum District, 


The presumption against the validity ofa gift 
or bequest of ancestral property by a sonless pro- 
prietor toa daughter or daughter's son in the pre- 
sence of collaterals is not of great weight and may 
be easily rebutted. [p. 675, col. 2.] 

A gift or bequest By a sonless Jat'of the Jhelum 
District of ancestral property in favour of a 
khanadamad who is also an agnate, in the pre- 
sence p collaterals, is valid by custom, [p. 676, 
col. 1. 

Second appeal from a deeree of the 
Distriet Judge, Jhelum, dated the 9th August 
1920, affirming that of the Subordinate 
Judge, Saoomd Ulass, Jhelum, dated the 28th 
Desember 1919, 

Dr. Muhammad Iqbal, for the Appellants. 

Khwaja Firog ud-Din Ahmad, for the Re- 


spondents. 


JUDGMENT.—The plaintiffs, who are 
some of the sollaterals of Kadir Bakhsh, 
a Sanada Jat of Kahana in the Pind Dadan 
Khan Tahsil of the Jhelum Distriet, who 
died in 1917, sue for possession of their share 
in his estate, disputing the validity of a 
Will made by him in 1910, by whieh he 
bequeathed the whole of his sansestral pro- 
perty fo his daughter, Sardar Bibi, and her 
husband, Taj Din, in equal shares. The 
lower Courts have found that the exeeution 
of the Will is proved, that Taj Din, bésides 
being an agnate of the testator, was his 
khanadamad, and that the defendants had 
rendered servises to the testator, and they 
have held that the Willis in these sireum- 
stanses valid by eustom, and have soneurred 
in dismissing the suit. The plaintiffs have 
- obtained a cortificate from the Distrist Judge 
and have preferred & sesond appeal. 

With regard to the exesution of the Will 
there is the evidence of the Sub-Registrar, 
who registered the Will and says that he 
read out its sontents to Kadir Bikhsh, who, 
though not known to him, was identified by 
a- person whom he knew, and admitted the 
gontents to ba eorrest, This is suffisiont 
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evidense of the exesution of the Will, and 
the lower Appellate Conrt’s finding on that 
point sannot be contested, The findings 
that Taj Din was the teatator's khanadamad 
and that he and his wife rendered servises 
to the testator are also findings whieh eannot 
be ehallenged in sesond appeal, and they . 
are besides fully justified by the evidense. 

With regard to the question of eastom, | 
aesording to the old rrwaj-t-am a gift ov Will 
in favour of a daughter was valid. In the 
present riwajt-am, in answér to question 
78 almost all tribes denied the existense of 
the power to make a Will, The Jats are 
reported to have said "at first that Will; by 
way of sharity or in favour of daughters or 
daughter’s sona, for small pareels of land, 
are valid, but afterwards more sorrectly that 
there is no sustom," They gave & similarly 
unsatisfastory answer with regard to the 
power of making a gift. So far as it deals 
with the question of the aomoetensy of a pro- 
prietor to make a gift or a Will, the riwa-t. 
am appears, as has been notieed by the 
Subordinate Judge in his earefully sonsidered 
judgment, to be by no means a trustworthy 
resord of the prevailing eustoms, for aliena- 
tions in favour of daughters have been 
upheld in numerous oases relating to different 
Muhammadan tribes of the Jhelum Diatriat. 

Whether the initial onus should ba on the 
defendants to prove the validity of the Will 
seems to me very doubiful in view of che 
observations of Ohatterji, J., in Hassan v. 
Jahana (1), but even if there is an initial 
presumption against the validity of the Will, 
it is a very weak ons, As was held in 
Sher Jang v. Ghulam Moht-ud-din (2), the 
presumption against the validity of a gift by 
a sonless proprietor to a danghter or daugh- 
tar’s son is not of great weight and may be 
easily shifted, A Will stands on the same 
footing as a gift. 

Now, in the present sase wa have in favour 
of the legateos, in the firat plase, the fasts 
that they had been rendering servises to the 
testator, who wasa very old man, ani that 
Taj Din was both his agnate and his khana- 
damad, In the sesond plass, there ara soma 
instanses on the resord, mentioned ia tha firat 
Coart’s judgment, of gifts made by Jats to 


(1) 7L P. B.1304; 96 P. L. R. 190% 
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Pons. in-]aw ordaughter’s sons, insluding three 
made in favour of Sanada Jats. These are 
evidensed by dosuments, while the plaintiffs 
have entirely failed to prove that any gifts 
By male proprietors have even been deslared 
invalid.  . 

. Inthe third plase, there is at least one ruling 
^ relating to Jats of the Jhelum Distriet in the 
respondents’ favour, namely, Fazal v. .Hyat 
“Ali (3), in whieh a gift by a Khingar Jat to 
a-sistera’ son who was alao khonadamad in 
consideration of serviees was held to be valid 
in the presenes of sollaterals. The responde 
ents’ sase is also supported to some extent 
by Chaughatta v. Ditta (4), whieh related to 
Kahána Jats, with whom the Sanadasare, as the 
Subordinate Judge has shown, slosely sonneot- 
ed. The learned Judges who desided that 
ease, while holding that eustom does not 
recognize the power of gift to a son-in-law 
who is neither s& resident son-in-law nor an 
agnate, were disposed to take the view that 
a gift to a son-in-law who is alao a khanadamad 
and an agnate would be valid. No anthori- 
ties have been aited to the sontrary. 

The onus, if it lay on the respondente, 
has been diseharged, and I agree with the 
Courts below in holding that the Wi!l is 
valid, and dismias the appeal with sosta. 

Appeal dismissed, 


' (8) 29 P. R. 1907; 22 P. L. BR, 190°; 144 P. W, R. 
1907, 
(4) 93 P. R, 1895. 
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ALLAHABAD HIGH COURT. 
First Orvin Aprsat No. 69 or 1919, 
June 14, 1921. 
Present :— Mr. Jastias Tudball and 
; Mr. Juatiee Sulaiman. 
Lala BAIJNATH DAS— PrAISTIFF— 
i APPELLANT l 
versus 
BISHEN DEVI AND OTHERS— DEFENDANTS 


— RESPONDENTS, 
` Ciwil Procedure Code (Act V of 1908), s, G6— 
Hindu Law—Joint family—Property, acquisition of, 
by father in name of his wife—Transaction, nature of 
-—Suit for declaration that transaction ia benami, whe» 
ther maintainable, ` E uo 
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A father and his two sons constituted a joint 
family Out of the family funds the father purchas- 
ed some property ata sale in execution of a decree, 
in the name of his wife, in whose favour the sale 
certificate was obtained and mutation of names 
was effected. After the father’s death one of the 
sons sued for a declaration that the purchase wag 
benami, that he and his brother were the owners, 
and thab his mother never ab any time received 
any benefit or acquired any title to the pro. 
erty : 

Held, that in view of the provisions of section 66 


of the Civil Procedure Code the suit was not 


maintainable. [p. 679, col 1.] . 

A joint Hindu family that owns property consisig 
of the male members of the family, and so long 
as the family is joint, the female members have 
no proprietary interest in the estate. A benami 
purchase, therefore, in the name of a female 
member of such a family falls within the operation of 
section 66 of the Civil Procedure Cede. [p. 678, 
cols, 1 & 2.] 

First appeal from a deeree of the Sub- 
ordinate Judge; Meerut, dated the 19th 
November 19152, 

Dr. S. N. Sen and Mr. G. Aga:w.la, for 
the Appellant. 


Mr, P. L. Banerjt, for the Respondents, 


JUDGMENT,—This is a plaintiff's appeal, 
The plaintiff is the son of one Narain Das. 
The defendant-respondent, Musammat Bishen 
Devi, is his own mother and Lala Jagannath 
Das, the other defendant respondent, is his 
own brother. Aesording to the allegations in 
the plaint the father, Lala Narain Das, and 
the'two sons eonstituted a joint Hindu family 
and their mother, the defendant No. 1, lived 
jointly with Lala Narain Das, when on the 
20th of November 1+91 Narain Das purehas. 
ed out of joint family funds the property 
whieh is nowin dispute at an austion-sale in 
exesution of a desree obtained by him againat 
eertain judgment-debtors. The purehase 
was made in the name of Musammat Bishen 
Devi, the wife of Narain Das, The sertifiento 
of sale was issued in her name and muta. 
tion of names took place in her favour after 
the sale. Her name has sontinued from 
that time down to the present. In January 
1911 Narain Das died. In 1917 Musanmat 
Bishen Devi applied to the Revenue Court 
for partition of the share resorded in her 
name. The plaintiff-appellant objeested that 
she was not the owner of it and not in posses- 
sion. The Revenue Court under sestion 111 
of the Revenue Ast dirested the present plainta 
iff to bring a suit within three months in the 
Oivil Oourt for the deeision of the question, 
The. order was passed on the 21st of February 
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1918 and the present suit was broughton the 
26th of February 1918. The plaint has been 
euriously worded in places. In paragraph 9 
onwards it is alleged that Narain Das as head 
of the joint family was the owner in posses- 
sion of the said property purehased and up 
to the time of his death in January 1911 he 
enjoyed it as an owner; that he had purehas- 
ed the property himself for the benefit of 
the joint family; that the act of Lala Narain 
Das,in that he used the name of his wife to 
make the purchase, no matter for what reason 
he did so, was contrary to his right and 
power and the plaintiff and his brother are not 
bound by it; that affer the death of Narain Das 
the plaintiff and his brotber have enjoyed the 
property as owners by right of survivorship; 
that the defendant No, 1, Musammat Bishen 
Devi, had not received at any time any per. 
sonal benefit etther in the life time of Narain 
Das, or after his death; that she has not at any 
dime acquired any right in the said property 
nor had she any right left in ii. 

The defendants did not admit the faets 
stated in the plaint, If was alleged thatthe 
property had been really and truly aequired 
by Musammat Bishen Devi; that it was 
hers, she was in possession of it and had all 
along:.Deen in possession of it. 

In his reliefs the plaintiff. asked for a 
deelaration that "he and his brother were the 
owner&'in possession of the property after 
the death of Narain Das, the real and actual 
purohaser, and that defendant No. i had no 
ownership or possession therein." It will be 
notieod that the plaintiff did not put forward 
any alternative ease, namely, that even if 
Musammat Bishen Devi be deemed to have 
aequired the property, still he, the plaintiff, 
and his brother had held the same adversely 
as against her for more than twelve years and 
bad, therefore, asquired title by preseription. 
Also there was no issue framed on the basis 
of any such elaim. The Court below has held 
that the suit as brought by the plaintiff 
is not maintainable in view of the terms 
of sestion 66 of the Civil Prosedure Code. 
The plaintiff somes here on appeal and on 
his behalf three points are urged:— 

(1) That Masammat Bishen Devi wasa 
member of the joint Hindu family, That 
the purehase in her name was, therefore, 
not a bénamé transastion sush as is eon. 
templated by seetion 66, butis really an 
aequisition of property by a joint family 
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in the name of one member of that family 
and that the plaintiff is, therefore, entitled 
to bring this suit despite seetion 66. 

(2) That in any event the plaintiff ig 
entitled to some in under elause 2 of sestion 
66, whieh says that nothing in the sestion 
shall bar a suit to obtain a deslaration 
that the name of any purehaser sertified 
as aforesaid was inserted in the sertifieata 
without the sonsent of the real purehaser. 
The sontention is that the plaintiff did 
not eonsent to the entry of the name of 
Musammat Bishen Devi in the  sertifiente 
and, therefore, he eould some in and ask fora 
deslaration that the entry of her name was 
made without his songent; 

(3) That the suit ought not to have 
been dismissed on the  desision of this 
preliminary issue, besause the plaintiff is 
entitled to elaim on the basis of adverse 
possession ar against the defendant No. 1 
and the Conrt ought to have gone into 
the question of adverse possession and desided 
ib. 

We will take the third question first of 
all. It may be briefly dismissed. We 
have pointed out above that the plaintiff 
nowhere raised the alternative ease that 
he had acquired title by adverse possession 
as against Musammat  Bishen Devi. No 
issue was framed upon it and, therefore, no 
evidenee direeted to it. There is, therefore, 
no forse whatsoever in this plea. 

We take next the seeond sontention, 
namely, that assuming that seetion 66 does 
apply, still the plaintiff's ense somes within 
the sesond slause of the section, in that 
the name of Musammat Bishen Devi was 
inserted in the sertifieate without his con 
sent, Now, it is the plaintiff’s ease that 
the purshase was made by Narain Das 
and that the real purehaser was Narain 
Das. The suit eontemplated by elanse 2 
of seetion 66 is a suit to obtain a deslara- 
tion that the name of the purehaser was 
inserted in the certifieate without the 
eonsent of the real purehaser, Now, the 
plaintiff has all along admitted that Narain 
Das deliberately for some unknown reason 
had the name of Musammat Bishen Devi 
entered in the eertifieste, The real purehaser, 
therefore, actually did sonsent. He was 
the head of the family and he made the 
purehase, aesording to the plaint, out of 
joint family funds, We would point ont 
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that though he died in 1911, the wife's 
name has eontinued from the date of the 
purehase np to the date of the present 
anit, whieh is 1918. Jn our opinion, on the 
*fasts atated in tbe plaint the plaintiff's 
suit does not fall within slause 2 of see- 
tion 66. There is no allegation of fraud 
whatsoever in tbe plaint. 
We then some to tbe main question in 
the ease, Is or is not the present oase 
-a pure benam? ease or is ib one of those 
in whieh property is acquired by one 
member of a family ont of joint family 
‘funds for the benefit of the plaintiff and 
‘the defendant together. The argument 
pla&ed before us ie that a Hindu wife is 
a member of a joint Hindu family; that 
she is as sueh interested in the estate, 
besause she is entitled to be maintained 
‘out of it; if she is not properly maintained, 
‘she is entitled to sue and to have her 
maintenance made a obarge upon the estate, 
Theréfore, the ease, it is urged, is olearly 
one of those not oontemplated by sestion 66, 
but one of those in whish the plaintiff 
elaims that the  purohase made by the 
-defendant was made for and on behalf of both 
"defendant and himself and in the proceeds 
‘of which he, the plaintiff, is entitled fo 
‘share. As against this view it is pointed 
out with sonsiderable foree that in all 
those suite which have been held not to 
fall within seotion 66 the plaintiff has 
pleaded that though the purchase was made 
in the nameof tbe defendant, it was made 
for and on behalf of the plaintiff and the 
defendant together and that both parties 
‘are entitled to share therein. It is pointed 
out that Musammat Bishen Devi, according 
to the ploint ttself, has not and never had 
any interest whatsoever in this property. 
We find it very diffionlt indeed to hold 
that though  Musammat Bishen Devi 
hed a right of maintenance as against 
the joint family and ita estate, she had 
suoh an interest as would take her oase 
out of the operation of section 66 of the Civil 
Prosedure Code, A joint Hindu family that 
owns property consists of the male members 
of the family and so long as the family is 
joint, the female members have no proprietary 
interest in the estate. They sannot sesure 
or bring about partition. © Their rights are 
restricted under the Mitakshara Law merely 
to their right of maintenance without a 
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eharge against any spesial property, It is 
only where a deoree is obtained and a sharge 
is ereated by the deeree, that any property 
gan be spesially sharged with the right of 
maintenanse. Our attention has been selled 
to the desision in Ohunder Nath Moiiro v. 
Kristo Komul Singh (1). We do not think 
that that helps ua inthe present ease. All 
that is laid down therein 18 that there is a 
presumption, where property is asquired 
in the. name of a female member of a. joint 
Hindu family, that the property bas been 
acquired ontof the jointfamily funds, It 
nowhere lays down that the female member 


-of a joint Hindu family bas any proprietary. 


interest of any sort in the joint family 
property, That oase moreover has not been 
uniformly followed by tke Caleutta High 
Court. However, we need not discuss it here, 
as it does not assist us inthe ease. The true 
test of whether a oase falls within the 
purview of seotion 66 of the Code of Civil 
Proeedure has been laid down more than once, 
e. g., in the ease of Bodh Singh Doodhoorta v. 
Ganesh Ohunder Sen (2). Their Lordships 
of the Privy Couneil in diseussing the terms 
of seation 260 of the old Civil Procedure Code, 
Act VIII of 1859, remarked as follows: — The 
provisions of the sestion......were designed 
to cheek the praetiee of making what are 
known as benamt purebases at exesution sales, 
that is, transactions in which A seeretly 
purehases on his own ascoant in the name of 
B. Their Lordships think that they aannot 
be taken to affest the rights of members of a 
joint Hindu family, who by the operation of 
law, and not by virtue of any private agree- 
ment or understanding, are entitled to treat as 
part of their eommon property an acquisition, 
howsoever made, by a member of the family 
in his sole name, if made by the use of the 
family funds." 

In the oase of Achhacbar Dube v, Tapasi 
Dube (3) it was remarked as follows in 
respest to the terms of sestion 317, —" [t 
seems to be the unanimons view of all tha 
Courts that &eetion 317 and the sor espond- 
ing section of the previous Ast were enasted 
against what are known as benams purshases, 


(D 16 W. R. 357. ` 
(2) 12 B. L. R, 317. (P. 0.); 19 W, R. 356; 3 Sar, P, 


U. J 258. 
(8) 20 A. 651, A. W. Ne (1907). 166, 
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that is, purehases made seoretly by one person 
for another, the ostensible purchaser having no 
interest in the purchase and the real purehaser 
wishing for some reason that his name should 
not appear,” 

In the present ease it is the plaintiff's own 
aase that Musammat Bishen Devi, the ostenai- 
ble purchaser, had no interest in the purahase, 

„that the real purchaser was the joint family 

represented by  Narain Dae, its managing 
member, Jt is now urged before us that the 
ostensible purchaser, Musammat Bishen Devi, 
had an interest in the purehase inasmuch as 
‘she had a right of maintenanes against the 
joing family. We do not think that thie 
intereetis the interest whioh is sontemplated 
in the above remarks, That intereat isa 
proprietary interest. Musammat  Bishen 
Devi, if the faots stated in the plaint are 
éorreat, aequired no title or proprietary 
interest whatsoever in the property and the 
present suit is not a suit brought by the 
plaintiff slaiming to share inthe property 
with the defendant. On the fase of the plaint 
the defendant, Musammat Bishen Devi, isa 
pure benamidar. In our opinion the desision 
„on the point of law by the Oourt below is 
.Sorreet and the appeal must fail The anig 
was rightly dismissed on the preliminary 
issue. We, therefore, dismiss the appeal with 
ooste, including fees on the higher 86ale, 


Appeal dismésesd. 


LAHORE HIGH COURT. 
LerrERs Patent APPEAL No, 116 
oF 1920, 
June 11, 1921, 

Present :—Sir Shadi Lal, Kr., Chief 
Justise, and Mr. Justiae Moti Sagar. 
INDAR SINGH —PLAINTIFF— APPELLANT 
l versus i 

BASANTA AND OTHER8—DEFENDANTS— - 
l RESPONDENTS, : 

Morigage—Prior and puisne mortgages— Failure of 
puisne mortgagee to obtain possession within twelve 
years-—-Pleadings—Ougtom — Alienation—Declaration 
autt for, on alternative grounds, maintainability of. - ? 

A puisne mortgagee is not bound to file 2 suit 
for «possession within twelve years from the date 
of his mortgage, when the property is not in the 
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possession of the mortgagor, but is in the 
p. 680 


sion of a third party ora prior mortgagee. 


‘col 2. ] 


It is open to a collateral to challenge an aliena- 
tion of ancestral property on the ground that it 
had never been made and had no legal existencd 
and, failing that, on the ground that it ‘was void 
as against him as being without consideration and 
necessity. [ p. 680, col. 2.] 


Letters Patent Appeal from an order of 
Mr. Justiee Abdul Raoof, dated the 25th 
May 1920, passed in Civil Appeal No, 110 
af 1920. 

Dr. Nand Lal, for the Appellant. 

Lala Fakir Chand and Diwan Raj Narain, 
for the Respondents, 

JUDGMENT.— This is an appeal against 
a judgment of Mr. Justiee Abdul Raoof 
under clause 10 of the Letters Patent. The 
snit out of whieh this appeal has arisen was 
brought by one Indar Singh, son of Hamir 
Singh, to sontest a mortgage effested by his 
father and his unsle, Han Singh, in favour 
of one Jhakkar, father of defendants Nos. 
l and 2, for Rs. 1,350 on the ?4th November 
1899. It appears that at the time of the 
exesuiion of this mortgage the land in suit 
whish is stated in the plaint to be 106 kanals 
ll marlas but whish at the time of the 
mortgage was lll kanals 18 -marlas, was in 
the possession of some previous .mortgagees, 
from whom under the terms of his mortgage: 
deed the puisne mirtgagee had at onee the 
right to redeem and to obtain possession. 
On the 26th July 1915 the Revenue Authori- 
ties passed an order in favour of the puisne 
mortgagee, sllowing redemption to be effested, 
and the latter sucseeded in obtaining actual 
possession of the land sovered by the mort- 
gage on the 31st. July 1916. On the 29th 
January 1917 mutation of the mortgage 
in question was effested in the revenue 
papers under orders of Sardar Wadhava 
Singh, Assistant  Collestor, by whieh 
Indar Singh and Ran Singh were shown as 
non oseupansy tenants holding under the 
subsequent mortgagees Basanta and Nathu, 
sons of Jhakkar, who were shown as mort. 
gagee landiords. 

In the present suit, whioh was instituted 
about a year after the above order of muta. 
tion was passed, the existence of the mortgage 
of 1899 was wholly denied by the plaintiff, 
and it was alleged that he and his unole 
were in possession, not as non-dostpanoy. 
tenants under the mcrtgagees, but, as full 
owners in their own independent right. It waa 
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‘further alleged that even ifa mortgage was 
effected by the father and the unele of the 
plaintiff in favour of the defendant’s father 
jit was without consideration and legal 
neeessity, and, therefore, not binding upon 
the plaintiff, Another contention raised on 
behalf of the plaintiff, whieh was given 
effect to by both the lower Courts, was that, 
as the defendants-mortgagees had - failed to 
obtain possession and to redeem from the 
prior mortgagees within twelve years of the 
date of their alleged mortgage, their rights 
as mortgagees had beeome extinot and that 
the proseedings relating to the redemption 
of the prior mortgage and the mutation 
entries subsequently made in sonsequense 
thereof were altogether ineffestual and did 
not revive apy rights whish had already 
besome: barred under asestion 23 and 
Artiele 135 of the Indian Limitation Aas. 
The Trial Court and the Distriat Judge, having 
aseepted this eontention, desreed the suit of 
the plaintiff and granted the declaratory 
deeree slaimed by him. On seaond appeal 
to this Court Mr. Justiee Abdul Raocof dia- 
agreed with the view of the lower Courts on 
the question of limitation and following a 
desision of the Chief Court reported as Budha 
v. Mul Raj (1), held that the rights of the de» 
fendants-mortgagees to obtain possession 
under the mortgage in their favour had not 
been extinguished and that they were entitled 
to obtain possession within twelve years from 
the date of their effesting a redemption of the 
prior. mortgage. The judgments of the 
Oourts below were aesordingly set aside and 
the snit of the plaintiff was dismissed zn foto, 

Against this judgment the plaintiff has 
preferred an sppeal under the Letters Patent 
and has urged two grounds, 


. It is contended, in the first plase, that the 
view of the learned Judge on the point of 
limitation is wrong, and that he should have 
upheld the finding of the Courts below with 
respest to the extinetion of the mortgage by 
reason of the defendants’ failure to enforee 
their rights within twelye years from the 
date of the mortgage. The learned Counsel 
for the appellant has not been able to site 
any authority in support of his eontention and 
has not been able to show why a pnisne 
mortgagee should be sompelled to file a suit 
for possession within twelve years from the 


(1) 48 Ind-Cas, 916; 8 P, W, R, 1919, 
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date of his mortgage, when the property is 
notin the possession of the mortgagor, but is 
in the possession of a third party or a prior 
mortgagee. 

The role of law enunciated in the Privy 
Oounsil ruling reported as Narain Singh v. 
Shimbhoo Singh (2) and the rulings of the 
Ohief Court of the Punjab reported as Ghanaya 
v, Pandit Chhaju Ram (3) and Budha v. Mul 
Ra; (1) appears to us to govern the present 


‘ease and we are aseordingly of opinion that 


the finding of the learned Judge in Chambers 
on thia point is correet. 

' The next point taken in the appeal is that 
the suit should not have been eompletely 
thrown ont even if the issue with respect 
to the defendants-mortgagees’ right to redeem 
within twelve years from the date of their 
mortgage went against the plaintiff, but 
that the ease should have been remanded 
for desision on other points whieh nesessarily 
arose in the ease, and on whieh no desision 
had been given by the Distriet Judge. This 
sontention is, in our opinion, well founded and 
must prevail The property was described 
in the plaint to be aneestral and this allegation 
waa found by the Trial Court to be sorreet. 
Ordinarily ansestral property would be 
inalienable exsept for legal nesessity and the 
plaintiff was ehallenging the alienation from 
the very outset on two grounds: 

(1) that the mortgage had never been 
made and had no legal existense ; 

(2) that the alienation was null and void, 
as being without eonsideration and legal 
nesessity. 

lt was obviously the duty of the Court 
to have enquired into the question of the 
want of sonsideration and legal necessity, 
if plaintiff did not sueseed in establishing 
the firat ground. Plaintiff was not setting 
up à new esuse of astion, and was not asking 
the Court to allow an amendment, whieh 
would eonvert a snit of one scharaster into one 
of a different and ineonsistent sharaoter, 
The rule;,of law as laid down by Straight, J., 
in Hamilton v. Land Mortgage Bank of 
India (4) is that a plaintiff, soming into 
Oourt with one ease and hopelessly failing 
to prove it, shonld not be permitted te 


(2) 1A, 325; 4 I. A. 1618 Suth, P. C, J. 357; 3 
Sar, P. C, J. 673; 1 Ind. Dec. (N, s.) 228. 

(3) 38 P, R. 1894. 

(4) 5 A. 456; A, W. N. (1888) 9» i 3 Ina,” Deej 
(n. s) 420. — 
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suseeed upon another whieh is direetly in 
antagonism with his primary allegations. 
But this ia not the oase here, ln this 
ease the plaintiff has from the very outset 
attasked the alienation on the ground that 
it was bad for want of sonsideration and 
legal nesessity, and the plea of limitation 
was put forward as an additional ground 
‘for avoiding liability on the mortgage. 
Before sonsluding we must refer to 
another point raised by the learned 
Counsel for the appellant, whieh is to the 
effect that the learned Judge in Chambers 
was in any sage wrong in dismissing 
plaintifs suit with respest to a plot of 
land measuring 2 kanals, which was not 
previously mortgaged, and of which possession 
ought to have been taken within twelve 
years from the date of the exesution of 
the mortgage in 1899. The reply of the 
other side is that they are not in posses 
sion of any separate plot of 2 kanals and 
that they are in possession of only 106 
kanals 11 marlas, whish they redeemed 
from the previous mortgagees, From the 
Revenue Hesords, it does eertainly appear 
that the area of the land whish was 
originally under mortgage with the prior 
mortgagees was. subsequently redneed to 106 


kanals ll marlas and thia area was redeemed 


by the defendants, We do not, however, 
express any final opinion on this point, as 
it will be desided by the Distriet Judge, 
to whom the ease is remitted for desision 
on the remaining issues arising on the 
pleadings of the parties. 

We accordingly aseept the appeal and 
direet the Distriot Judge to deside the 
ease after determining the issues referred 
to above. We leave the parties to bear 
their own eosts in the High Court, Oosts 
in.other Courts shall abide the event, 


Appeal accepted ; 
Case remanded. 


INDIAN CASES. 


“682 


>» 


CALOUTTA HIGH COURT. 
APPEAL FROM ORDER No. 1 or 1918, 
January 19, 1921. 
Present:i—Justioe Sir N, R, Ohatterjea and 

Mr, Justice Newbould. | 
SURANGINI DEBY AND ANOTHER— 
JUDGMENT- DEBTORS—~A PPELLANTS 

. versus 
KEDARNATH CHANDRA AND OTHERS8— 


Dxosss-HorpggS — RESPONDENTA. 
Civil Procedure Code (Act V of 1908), s. 60 (1), 
cl. (o) —Agriculturist, who is—Emwemption from attach- 
ment, 


Where a judgment-debtor’s only source of living 
is not by cultivation of land, he is not an 
agriculturist within the meaning of section 80 of 
the Gode of Civil Procedure. So in execution of a 
decree for money against him he is not entitled 
to any exemption under the provisions of section 
60 (1), clause (c) of the Code. [p. 682, cols, 1 & 2.] 

Appeal against an order of the Subordi- 
nate Judge, Birbhum, dated the 28th Sep. 
tember 1917, . 

FAOTS appear from the judgment, 

Babu Rajani Kanta Sinha, for the Appel. 
lants, —The judgment-debtors are the ap. 
pellants. The appeal arises out of eertain 
execution  proseedings, The  desreo-holder 
in exesution of & money  deeree attached 
oertain houses. We objested to the attaeh- 
ment on the ground that” no attashment 
could be effested by reason of the pro- 


. visions of section 60 (c) of. the Code of 


Civil Prosedure. The Court below rejeeted 
our objestion, holding that we were not 
agrisulturists. I submit the word “agri. 
eulturist" should be taken in its broad sense. 
It ineludes those who get their lands eulti- 
vated through others. It is in evidense 
that we are agrioulturists, whieh has not 
been rebutted. We have let ont the 
land in bhag jote to others. It is the only 
means of our subsistenes. Refers to Jivan 
Bhaga v. Hira Bhatjt (1), whieh is elearly 
distinguishable, 


Babu Samatul Oh. Dutt, for the Respondent, 
-Tho objestion now raised ought to have 
been raised in the lower Oourt. There ia 
no evidense on the resord to show that 
she cultivated the land either herself or by her 
servants and agriculture was her sole ocsupa- 
tion, On the other hand, the evidenes 
abundantly proves that she had shares in 
several putnis and other properties, It hag 


` (1) 12 B, 868; 6 Ind, Deo. (x, s.) 726, 
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been distinetly found that her only sourse 
of living is not agrisulture. Khamar land 
does not some within the meaning of seetion 
0 of the Civil Prosedure Code. Refers to 
Ashmatulla Sircar v. Pan Mahmud Chowdhury 
(2), Jivan Bhaga v. Bira Bhaiji (1), Pandurang 
Balayt v. Krishnan Govind (3) and Manecklal v. 
Mantlal (4). As to the question of onus 
see Jamna Prasad v. Raghunath Prasad (5), 
The findings after remand are all in my 
favour, ` ' i 

Babu Rajani Kanta Sinha replied brifly. 

JUDGMENT.— The appellants in this ease 
objeeted to the aftashment of- eertain 
houses in execution of a deeree for money, 
on the ground that they are  agrioul. 
turists and that the houses were exempted 
from attashment and sale under the pro- 
visions of sestion 60 (1), alange (c) of the 
Code of Civil Prosedure. The Court below 
held that the appellants, who . “ressive 
bhag produce only from bhag jotedars,” 
were not "in oseupation of their bastu 
holdings for the purpose of following the 
avosation of an  agrieulturist" and that 
assordingly, they were not entitled to any 
exemption as agrieulturists. It appeared 
that the family had shares ina Zemindari and 
puinis, and some properties belonging to 
the family had been mortgaged for Rs. 40,000 
or Rs. $0,000, but it was not alear whether 
the appellants had any share in those prop- 
erties, The ease was aesordingly remanded 
to the Court below in order to find whether 
the appellants have any share in the prop- 
erty mortgaged, and whether their only 
sourse of living was by oultivation of land 
‘although by bhag jotedars. One of the ap. 
pellants has sinas died. 

The Court below has found that the ap- 
pellant had no share in the property mort- 
gaged, but that appellants’ only  aouree of 
living is not by sultivation of land. No 
objestion was raised to this finding. 

It appears that the appellant’s husband 
was a gomasía and had shares in quinis 
and variqus other properties. After his desth, 
the appellant also had shares in the puínis 
and other properties; but that the puínis were 


(2) 85 Ind. Cas. 343; 20 C. W. N. 874, 

(8) 28 B, 125; 6 Bom. L. R. 799, 
, (4) 7 Bom. L. R, 685. l 

(5) 19 Ind. Oas. 125; 35 A, 307; ll A. L, J. 
491. UE s GS pec 


sold away in exesution. of other desrees 
obtained by the respondent, The appli- 
sation in the present exesntion sass was 
filed on the 27th July 19 6, and asoording 
to the evidense the putnzs were sold only 
in 1916 (1823). It appears, therefore, that 
the putnis wera sold away just before the 
present applieation was filed. The ‘present 
desres was also one for arrears of putni 
rent; the amount of the desree was Re, 6,000 
odd and sxeention was taken out for Ra, 9,000 
odd. It is found that the appellant has 
still four lakkera; tanks and gardens which 
yield her a subatantial ineome and although 
an agrisulturist may have tanks and 
gardens, it is not shown what the income 
derived fron the agrisultural lands and the 
other properties respsotively is. The witness 
examined after remand does not know all 
the properties whieh the appellant has 
(other than the tanks and gardens), nor 
does he know what is the insome from 
her other properties, and eannot say if she 
has money-lending business. Under these 
circumstaness, we are unable to hold that 
the finding of the Oourt. below is wrong 
and that being so, it eannot be held that 
the appellant is an agriculfurist within 
the meaning of sestion 63 of the Code of 
CiviF Prosedure, 

The appeal must, aseordingly, be dismissed 
with sosts. We assess the hearing-fee at 
one gold mohur, 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
First Otvin AppgaL No. 316 or 1918. 
May 12, 921. 

Present:—Mr, Justice Tudball and 

Mr. Justise Sulaiman 
Lala LAOHMAN PRASAD— PLAINTIFF 
— APPELLANT 
versus 
Tug SEORETARY or STATE rog INDIA 


= DEFENDANT —RYSPON DENT, 
Land Acquisition Act (I of 1894)—Award —Appeal 
—Objection not taken in Court below, whether can be 
taken on appeal. 
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In an appeal to the High Court arising out of a 
proceeding under the Land Acquisition Act, the 
Court will not entertain an objection which was 
not taken before the District Judge, and for the 
consideration of which the materials on the record 
are not sufficient [p. 682, col, 1.] 


' First appeal from a dearee of the Distriat 
Judge, Cawnpure, dated the 5th of June 
1918, 


Mr, Gulearz Lal, for the Appellant. 
Mr, L. M. Banerji, for the Respondent. 


JUDGMENT,.— This is a plaintiff's appsal 
arising out of a proeeeding under the Land 
Áequisition Aet. A preliminary  objeotion 
is taken on behalf of the feoretary of 
State that inasmuch as the owner's slaim 
was not filed before the date fixed in the 
notiee, the Judge should not have allowed 
larger compensation than that awarded by 
‘the Colleetor. It appears that the date 
fixed for the filing of the olaim was 30th 
of Ostober 1917. The claim, however, was 
not filed till the 10th November 1917. It 
had, however, been preeeded by an appli 
sation dated the 7th November 1917. This 
point, however, was not taken before the 
Distrist Judge. On the other hand the 
only objestion raised was that the owner 
had not given full particulars, as required by 
sestion 9 of the Ast, in his statement of 


elaim and that, therefore, his objection was ` 


not maintainable. Had the point, which 
is now raised before us, been raised before 
the learned Distriet Judge, the owner might 
have been ina position to satisfy the Judge 
that there was .auffisient reason for not 
filing the elaim before the time fixed. As 
the point was not raised in the Oourt 
below, the Judge was not salled upon to 
eonsider whether or not there were any 
suffiolient rea ons for the delay. Under the 
sireumstances we sre of opinion that we 
sannot go into this question as there are 
not sufficient materials before us. 

As to the appeal, the learned Advosate 
for the appellant has urged two points 
before us. The first one is that the som. 
pensation awarded for the loss of support 
of the wall is too low and the sesond ons is 
that the compensation awarded by tha Judge 
should be fixed at a higher figure, As to 
the first point ,wa have in -evidenes the 
statement of Mr. Parry, the Munisipal 
Engineer, whish is not rebutted, to the 
effect that tha aost of repairing the wall 


qm. te 
me 22^ 
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will be Ra. 100 and the wall i isa sufficiontly 
thiek one and does not require any other 
support, On the question of sompensation 
the owner prodzoed a number of witnesses 
in order to prove that about a year before 
the acquisition of this land some of the 
neighbours were willing to offer about 
Re. 15,000 for the shops whieh have been 
aequired. This oral evidenee has not been 
sorroborated by any doeumentary evidence. 
On the other hand we find that in the years 
1915 and 1916 the appellant himself objested 
to an assessment of the Municipal tax on 
the whole house and maintained that the 
rent of the whole building was about 
Rs. 650 a year. The portion saaquired is 
less than a third of the whole blosk, This 
shows that tbe rent of Rs. 36, whieh is now 
alleged to be reseived by him for the 
acquired portion, is considerably in exeess 
of that whieh he reseived in 1915 and 
1916. In fast the Collestor aesepted the 
rent alleged to have been received by the 
owner, with the exeeption of a small amcunt 
of Ra. 9.8.0 of which one of the tenants 
prodused by tbe owner denied ‘payment to 
the owner. Before us it has not been 
seriously disputed that the rent of the 
house is more than Ha, 33-8-0, We aceord- 
ingly aosept this to be the amount of 
rent for the portion aequired. It appears, 
however, that the OColleator awarded oom- 
pensation on the basis of 16$ years’ 
purahase and that rate has been ae 
cepted by the Districts Judge. ln our 
opinion having regard to the faot that 
Oawnpore is a growing town and that the 
value cf land there is inereasing rapidly, ‘the 
the rata of 162 years’ purshase was’ too 
low. At the same time we note that the 
area of land acquired i is only 17488 square 


yards and there is the finding of the Dis- 


trict Judge that the rent of the building 
in question has been recently enhanesed, 
Having regard to all the sireumstances we 
think that the rate of twenty yeara’ pur- 
ehase would be a fair bisis of o1!snlation, 
Taking the rent to be Rs, 33-8-0 per month 
and the rate attwenty years’ purchase and 
making adedustion of 13 per sent. on aesountof 
taxes and repairs and then allowing lò per 
cent. for sompulsory asquisition, the total 
aomea to Rs, 8,044, Adding toit a sum of 
Rs, 100 found by the Distrist Judge to 
be the probable aost of repair of the wall: 
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the total eomes.to Rs. 8,144. We think 
that this is. a fair amount of compensation 
whieh should have been awarded. We 
aesordingly modify the order of the District 
Judge and award to the appellant a sum of 
Rs. 8,144, The amount found due by the 
learned District Judge had been taken by 
the appellant under protest, He is, there- 
fore, entitled to interest at 6 per sent. 
per annum on the exeess amount awarded 
by this Court from the date, vtz., the 2nd of 
January 1918, the date on whieh he took 
out the money. Parties will pay and receive 
eosts with regard to their sussess and failure. 
The soste in this Court will include fees on 
the higher seals. 

Order modified. 


LAHORE HIGH COURT, 

SxmcoNp Orvin ArreaL No. 949 or 1920. 

Marah 31, 1921. 

Present:— Mr. Justiee Soott Smith, 
COHUNI LAL AND OTAERS =- P LAINTIFES 
— APPELLANTS 

< veraus i 
GANDA SINGH AND OTHER8— 
DEFENDANTS—RESPONDENTS, 

‘Civil Procedure Code (Act V of i908), O, II, 7. 2 
-Ejectment suit, dismissal of—Redemption, suit for, 
whether maintainable. 

The relative rights and duties of owner and 
‘trespasser onthe one hand and of mortgagor and 
mortgages on the other are wholly different, and 
failure in asuit of simple ejectment does not in any 
way bar the plaintiff in a subsequent suit to enforce 


‘his right to redeem as mortgagor. [p. 686, col. 1.) 


Sesond appeal from a desree of the 
Senior Subordinate Judge, Gurdaspur, 
dated the 3lst Desember 1919, affirming 
that of the Munmsif, First Class, Shakargarh, 
dated the 3rd May 1918. l 

Mr. Dev Raj, for the Appellants. 

Lala Mehr Ohand Mahajan, for the Re- 
spondents, 

JUDGMENT,—The plaintiffs suit for 
redémption of mortgage -of a ith share of 
a house has been dismissed by the lower 
Appellate Oourt on the ground thatit is 
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barred by Order II, rule 2, Oivil Prosedure 
Code. The previous suit was brought. in 
1914 by Daya Ram, father of the present 
plaintiffe, against Jiwan Shah, who was in 
possession, and Ganda Singh the plaintiffs’ 
vendor, for possession of half the house, but 
no mention was made of any mortgage. The 
suit was simply one for ejestment of a 
trespasser. That suit was dismissed by the 
Trial Court on the ground that Ganda Singh 
only owned ith shere of. the house and 


‘that Jiwan Shah was in possession as a 


mortgagee, The lower Appellate Court 
towards the end of its judgment stated 
that the sussessors of the mortgagor to the 
extent of ith of the house sould sue for 
redemption. Daya Ram appealed to the 
Chief Court and his appeal (No. 349 of 1915) 
failed, Rattigap, J., remarking that the Court 
was justified in holding that the suit “as 
framed must fail and that plaintif sould 
not be permitted to alter the nature of his 
elaim by substituting a totally different 
plaint for the one filed by him.” It appears, 
therefore, that the plaintiff in that sase was 
prepared to amend his plaint and ask for 
redemption of the mortgage but was not 
allowed todo so. The question is whether 
that suit for ejeetment bars the present suit 
for redemption of mortgage under Order IT, 
rule 2 of the Civil Prosedure Code; The 
lower Appellate Court relied on Barkhurdar 
v. Ohhatia Mal (1). In that case. “the 
plaintiff first broughta anit, elaiming that 
defendants had realised even more than was 
due to them under his mortgage, and asking 
fora desree for Rs, 100, That suit was 
dismissed, the Court holding that the mort- 
gage-debt had not been paid off, Plaintiff 
then sued to redeem on payment of what. 
ever sum. might be found due. and it -was 
held that the suit was barred by Order Il, 
rule 2 of the Oode of Civil Prosedure, as 


‘at the date of the former suit, the plaintiff 
.sould have 
facts of that ease are not on all :fonra 


sued for redemption.” The 


with those of the: present ease, for there 
the plaintiff knew of the eximstenee of the 
mortgage but said that it had already been 
redeemed. Herein the former suit Daya 
Ram, the father of the present plaintiffs, 
sued merely for ejestment and it does not 


appear thathe knew of the existense of any 


(1) 48 Ind, Cas, 798; 119 P, R. 1918, 
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mortgage in favour of Jiwan. His snit 
failed mainly beeause it was found that 
Jiwan was inlawfol possession as a mort- 
gagee. In Mahomed Ibrahim v. Hamja 
Mohomed Ally (2) it was held that “Where 
& person brings a redemption suit and fails, 
his sesond suit in ejestment against the 
same defendant is not barred by res 
- judicata,” On page 509* the following 
passage oseurs:— The relative rights and 
duties of owner and trespasser on the one 
hand and of mortgagor and mortgagee on 
the other are wholly different, and failure 
ina suit of simple ejestment does not, in 
our opinion, in any way bar the plaintiff in 
a subsequent suit to enforee his right to 
‘redeem as mortgagor.” Daya Ram in the 
previous suit failed to establish his eause 
of action, whieh was that half the site had 
been sold to him and that Jiwan was a 
trespasser. His present sause of astion is 
not the same, He now admits that Jiwan 
was in possession asa mortgagee and sues 
for-possession by. redemption. No ruling 
exastly on all fours with the present oase 
has been quoted by the Counsel on either 
side, but it appears to me olear that the 
cause of astion in the two suits is not the 
same and that the present suit is not barred 
by Order II, rule 2. 

The Trial Court held that the present suit 
was barred by the rule of res judicata, but 
in the lower Appellate Court Counsel on 
both sides admitted that the snit was, not 
so barred. I have not heard arguments on 
this point, but it is open to the defendants 
to raise the plea, if so advised, in the lower 
Appellate Court, 

I assept the appeal and setting aside the 
order of the lower Appellate Court, remand 
the ease thereto for re deaision under Order 
XLI, rule 23, Stamp on appeal will be 
refunded, Other eosts will be eosts in the 
é8 use, ji 

Appeal accepted. 

(2) 12 Ind. Cas. 387; 85 B. 607; 13 Bom. IL, R. 
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SIND JUDICIAL COMMISSIONBR'S 
COURT. 
FrasT Civiy APPEAL No. 21 or 1916. 
May 12, 1919, 
Present : —Mr. Faweott, J. O., and 
Mr, Raymond, A. J. C. 
RAMDAS sox of KALIANDAS— 
APPELLANT 
versus 
AJUDHIADAS, ehelia or Bawa 
JHAMNADAS, AND OTHERS— 


Regpon DENTS, 

Limitation Act (IX of 1908), Sch. I, Arts. 49, 120, 
128—8Suit by heir of deceased for share of his property 
— LIimitation—Swit, under-valwation of, how to be 
determined—Specific Relief Act (I of 187%), s. 42, 
proviso—Suit for declaration of title—-Property in 
possession of tenants and lessees—Sutt, whether barred 
—Hvidence Act (I of 1872), s.82 (8)—Declaration 
in disparagement of title, admissibility of—Hindu Law 
—Qustom—BSuccession—Byragis — Property acquired 
by gadisar—Nature of property—Succession, rules of, 
applicable to Byragis. 


The periods of limitation contained in Artiole 49 
and Article 123 of Schedule I tothe Limitation Act 
are inapplicable to a suit by a person suing as 
the heir of a deceased for a share of the property 
left by the latter. Such a suit must be brought 
within the period -prescribed by Article :20 of the 
foregoing schedule, [p. 686, col, 7; p. 687, col, 1.] 

In determining whether or not a suit has, for 
the purpose of Court-fees, been under-valued, evi. 
dence should be recorded on the point. A dogu- ` 
ment, as €g, an application for the appointment- 
of a curator onder Act XIX of 1841, whioh con. 
tains a description of the value of the property, 
and which description does not impose a correspond. 
ing obligation as to the stamp duties leviable on 
it, is nota safe criterion as to the value of the 
property, and & decision as to valuation based on 
such a document cannot be sustained. [p. 687, col. 
1. 

ene proviso to section 42 of the Specific Relief 
Act is no bar to a suit for a declaration of title to 
lands in the possession of tenants and lessees, [p, 
687, col 2. ] 

Declarations made by persons in disparagement | 
of title toland are admissible in evidence under 
section 82 (3) of the Evidence Act, if such declara. 
tions were made whilst the declarant wasin actual 
possession of the property.  [p. 690, col. 1. 

In the absence of evidence that the gadisar of a 
Byragi mandir had any source of wealth apart 
from the funds of, and profits and contributions 
to, the marhé which came to him as gadisar, any 
property acquired by him must be regarded as the 
property of the mandi and as an addition to the 
corpus of the property already in his hands, and 
not as his private property. [p. 690, col. 2.] 

Among Byragis, a sect of Vaishnava mendicants, 
succession toany property acquired by a member 
thereof subsequent to his admission into the 
association, is regulated either by the special rules 
as to succession in the Hindu Law, or by the 
custom. prevailing in the association, [p. 691, col X. ` 
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Appeal from.a desision of the XEM Olass 
Sub-Judge, Sukkur. 

Mr.. Lalchand Ohuhermal, for the Appel- 
lant. . 

Mr. V aimi Oodharam, for Respond- 
ent No. 1 

JUDGMENT. --Plaintiff sued to resover 
possession by ' partition of a ith share in 
oertain moveable and immoveable property, 
details of which were given in various lists 
attashed to the plaint, alleging that they 
belonged to one Bawa Jamnadas, a Byragi 
resident of Shikarpur who died on 23rd 
May 1910. Bawa Jamnadas was the chela 
of Bawa Mohandas and susseeded him as the 
gadisar-of the. Lakshmi Narain Temole, 16 
was alleged that thé progarty in suit was 
the ‘personal and  exelusiva property of 
Jamnadas.and had been, acquired by him. as 
the result. of his speeulations ‘In various 
businesses, and further that Jarinadas, though: 
a Byragi, had not eompletely renouuced the 
world and.its affaire, but sontinned his don 
nestion witk his natural family. Plaintiff 
eontendw that asthe nephew of Jamnadas! 
he:and' his three brotherr, who are defendants 
Nos; 2, 3 and-4,.are entitled to inherit the prop- 
erty’ jn- suit, with, the exseption of the prop- 
erty im list-A-attashed-to the plaint whieh 
“ hid’ been dedicated’ to religious purposes by 
Jaxnnadas. 

There were: five defendants in the suit. 
Defendant No. Lis the only one that aon- 
téstdd' it., Hs denied that the property 
songht. to be resovered was the personal 
property of Bara Jamnadar, bat stated that 
it was the property of the Lakshmi Narain 
Merbi and‘ gudisar Mohandas and ‘Naraindas. 
He, also alleged tbat during the period 
Javonadas was on the gadi be aequired: very 
little: property and this too he obtained with 
the aid of the property and eash left by 
Mohandas and Naraindas. 

Defendants Nos. 2, 3, and 4, who are. the 
brothers‘of-the plaintiff, supported his- olai. 

-Defendant No, 5, a: nephew of Jamnadas, 
did not appé&r'and the suit proséeded ex parte 
against him. ' 

~ The First Class Snb.Judge, who- desided 
thes auit, dismissed it, holding on the main? 
issue in the ease that plaintiff bad not proved 
tliat be. was the heir and owner ol the- prop- 
erty of Jamnadas deaeased; 

- Plaintiff appeals and'alb'the-fiva defondunte 
are the respondents in this Court, Before 
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dissussing the main issue in the ease, Mr. 
Lalehand for the appellants attasked the 
finding of the Judge as to limitation and to 
the plaint being improperly stamrad. 

The learned Judge held that the suit was’ 
time barred so far as it pertained to the 
resovery of the moveable property. The 
suit was filed on the 8th June 1914, more 
than three years after the death of Jamnadas, 
who, as | have remarked, died on 23rd May 
1910. The learned Judge has unfortunately: 
not stated in his judgment the Artiele under 
whish he holds the suit for the resovery of 
the moveable property as time-barred. But 
apparently he has applied Artiale 49 of the 
Limitation Aet, and Mr. Wadhumal for re- 


. spondent No. 1 has also eontended that this 


Artisle governs the ease. I do not agree 
that Article 49 is applicable. It refers to 
the reeovery of  specifis moveable property.” 
Now, no doubt, though in list B attashed to 
the plaint, the moveable property sought to 
be recovered is desoribed, yet the plaintiff, 
suing as an heir of Jamnadas and for ith 
share of the property left by him, asks in 
effest that his share should be determined on 
the basis of the value of the moveable prop- 
erty deseribed in list B, and that his share 
somputed in money be awarded to him. It 
is not praetieable to award him any ofthe 
property in spesie, noris it intended by the 
suit that this should be done. The suit is‘to 
all intents and purposes for the resovery of 
ith share of the equivalent of the property 
mentioned in tbe list, Spesifia property is 
property which is recovered in speeie,2.e; 
the very property itself, not any equivalert 
or reparation. Sankunnz: Menon v. Govinda 
Menon : (1). Jb was held in the Privy 
Counsell oase of Mahomed Riasat Ali v. Rasin 
Banu (2) that Artisle 49 is not applicable 
to a suit to recover, as heiress, the moveable 
property of the deeeased. [am of opinion, 
therefore, that Artiele 49 is not applieable, 
Nor is Artisle 123, as sontended for by Mr. 
Lalshand. This Astisle applies only when 
the snit is for a share of an estate whiek it is: 
the legal duty of the defendant to distribute. 

Khade:sa Hajee Bappu v. Futhen Veetil Ayissa 


* 
(1) 14 Ind, Cas, 254 37 M. 881; 11 M. L. T. 3255 
(1912) M, W. N. 516; 22 M, L. J. 485. 
(2) 21 O. 157 at p. 163; 20 I. A. 155; 17 Ind, Jur 
484; 6 Sar. P. C, J. 374; Rafique & Jackson's P.C. 


No, 133; 10 Ind. Dec. ‘N, 8.) "723 (P. C. ' 
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Ummah (3). Their Lordships of the Privy 
Couneil held in Mahomed Riasat Ali v, Hasin 
Banu (2) that Artiele 120 should be.applied,. 
unless it is slear that the suit is within 
some other Article. I cin find no other 
Artiele applieable and, therefore, in my 
opinion, the suit for the resovary of move- 
able property somes within Artisla 120 and 
is thus within time. I would, therefore, hold 
that the lower Court was in error in holding 
the suit to be time-barred so far as the 
slaim for the resovery o! the moveable prop. 
erty is sonserned, 


Tt was next argued that the lower Court 
was in error in holding the plaint to be 
insuffüeiently stampsd, The lower Court 
held that two immoveable properties in list 
O attached to the plaint were sonsiderably 
under.valued. They were shown as of the 
value of Rs. 6,000 and Rs. 2,000, respae- 
tively, whereas the lower Court was of opinion 
that their actual value was Ra, 15,060 and 
Bs. 3,000 and hense oalled upon the plaint- 
iffs to pay the balanse of the Court-fees on 
Re. 10,000. In his written statement 
defendant No. 1 did not raise any objestion 
as to the undervaluation of the property, and 
às far as cin be gathered from the judgment, 
the only materiel whioh the learned Judge 
had before him: in arriving at the eonelusion 
that the valus of the property. was under- 
estimated, was the value given to the above 
two properties in an applieation made by 
defendant No. 5 for the appointment of a Cura- 
tor under Ast XIX of 1841 of the proporty 
held by Bawa Jamnadas. This application, 
whieh was ultimately rejested was made on au 
8.annas Court fee stamp. [t was to the iater- 
eats of the applicant, to give inflated values of 
the property in respest of whieh a Curator was 
sought to be appointed, in order to exaggerate 
the risk that would be run if the applisation 
were refused. I think an applisation of this 
nature, where a deseription of the value of 
the propsrty did not impose a eorresponding 
obligation as to the stamp duties leviable 
on it, ean hardly be taken as a safe eriterion 
as to the value of the property. Noevidence 
has been recorded in this ease to show that 
the property was under-valued and, in my 
Opinion, the learned Judge had not suffieient 
^materials before him to show that it was. I 


c (8): 6 Ind. Cas. 60; 84 M, 611; 20 M. L, 47:283, 8 M, 
I, T. 4 (1910) M. We N, 447. 
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would, therefore, hold that the plaint in the’ 
suit was duly stamped. 

A third objeetion was raised as to the 
frame of the suit. It was contended that as 
suit for a declaration merely would not lie in 
respeat of the immoveable properties in pos- 
session of tenants, lessees and partners, The 
low:r Oourt was of opinion that a suit for s 
deslaration of right to property is enough. 
There have been sonfiisting rulings of the High 
Oourts on this point. Parasram Ratanram v. 
Bhimbhat Kirparam(4) followed in Kunj Bihari’ 
v. Keshavlal Hiralal (5) have been dissented 
from in Rathnasabapathy Fall; v, Ramasami 
Aigar (6', but our Court has in Mér Hussein 
Buz v. Kando (7) doubted the ruling in 
oo Rutanram v. Bhimbhat Kirparam 

4). i 

It would appear in this oase that the 
tenants and lsssees have not denied the 
tenansy, but have refused to atturn to either 
party. until tbe question of ownership as 
between the elaimanta is settled. Mr. Lal. 


. ehand for the appellant sontended. that had 


these been joined as parties tc the suit, it 
would have been bad for multifariousness on 
the ground of misjoinder of eauses of astion, 
I am inslined to believe that this would be so. 
The real object of this suit is to obtain A 
deslaration that plaintiff is the owner with 
his brothers of all the property of Jamnadae, 
Suoh a suit is not prealuded by the proviso to 
sestion 42, Spesifia Relief Act, — Chinnammal 
v. Varadarajulu (8). See also Satish Ohandru 
Bhattacharjee v. Satya Charan Mozumdar (9), 
The plaintiff ia this suit sould not ask for 
any further relief than a more deslaration of 
title as to the lands in possession of tenants 
and lessees and i think lie prooseded in the 
right manner in saing for a deelaration of 
title only. 

The main issue in the sare. ia. [isue No. 6 
of the lower Court. That issus rona: "Is 
plaintiff an heir and owner of the property of 
Jamnadas deseasedP" This issue hai ia 
appeal been diseussed exhaustively by the 
Pleaders on either side. There is no doubt 
on the evidense that Jamadasat his death 


(4, 6 Bom. L. E; 195. 
' (6) 28 B. 667; 6 Bom; L R, 476. 
(6) 5 Iud, Oas, 680; 33 M. 452; 7 M. L. T, 311; 
20 M. L, J. 891; (1910) M. W. N. 112, 
. (7) 82 Ind. Cas. 689; 9 S. L, R, 174. 
> (8) 15 M. 307; 8 Ind Deo, (N; s.) 586. 
(9) 5 Ind, Cas, 534; l4 G, W. N, 576, 
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was possessed of the properties in ‘the suit, 
and no question has been raised in appeal on 
this point. The lower Oonrt has stated its 
reasons for holding that Jamnadas died 
possessed of the properties in the suit, and 
with those reasons I sonsur, It has been 
eonslusively established that Jamnadas 
belonged to the Byragi eult at the time of his 
death and that he died a Byragi. He was 
never married, He was installed on the gadi 
in Sambat 1$39, his predesessor Mohandas 
having died in Sambat 1929. — Assording to 
the witness Hariram, Jammadas was not 
installed on the gadi for ten years, as being 
illiterate when he was initiated, he had to be 
edusated and trained for it. Now Mohandas 
had susseeded on the gadi his Guru Narain- 
das, who died in Sambat 1922, and Naraindas 
had in his tarn susseeded the previous 
Guru. It appears that Bawa Charandas was 
the first man that established the gadi at 
Shikarpur. He was sueseeded by his chela 
Bawa Santokdas, He in turn was ausseeded 
by his chela Naraindas and from the latter 
the gadi passed to Mohandas and finally to 
Jamnadas, 

There is no evidense onthe resord that 
when Jammadas joined the Byragis he either 
owned any property, or brought any with 
him. One of the  plaintiffS witnesses, 
Menghraj, represents Jamnadas’ father as 
being a poor man, another, Tulsidas, 
aaye: “I eannot say from where Jamnadas 
brought money to pay for the land.” 
A third, Sobbraj, says Jamnadas did not 
bring any property from his natural 
family to the Marhi either when he besame 
a chela or when he assended the gads., In 
the fase of this evidenee Mr.  Lalehand for 
the appellant has not dared to sontend that 
Jamnadas had any property of his own when 
He joined the Byragi seet. How then did 
Jamnadas some by the property whieh was 
in his possession at the time of his death? 
Mr.  Lalohand has strenuously contended that 
prastieally the whole of it has been asquired 
by the individual exertions of Jamnadas. As- 
eording to him, he did large and extensive 
business both by himself and in sonjunotion 
with partners, and thus amassed the sonsi- 
derable fortune of which he was possessed at 
the time of his death. Is this provedP 
=: There ean be no doubt that the onus lies 
heavily on the plaintiff to prove: that the 
property in snit had been aequired by Jamna- 
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das’ efforts and that in its aequisition he 
reseived no substantial help from the property 
he inherited from his predeeessor. It is not 
and sonld not be denied that there was a eer: 
tain amount of property, moveable and im- 
moveable, left by Mobandas at the time of 
his death in Sambat 1929, What the aetual 
extent of that property was, Mr. Lalehand 
does not say, nor does he mention the value 
of the property inherited by Jamnadas, I 
should have expested the plaintiff to addnee 
some evidense on this point, as he contends 
that in the saequisition of his wealth, Jamna- 
das derived no help from the property in- 
herited by him. There is, however, some 
evidenee on the point on behalf of the defend- 
ant, Hariram, one of the defenee witnesses, 
states that Jamnadas got Rs, 1,51,000 for 
eapital, interest, and profit on the partnership 
of Bawa Naraindas, the predesessor of Mohan- 
das. The evidenee of this witness ia of 
importanee in this sase; it has been vigor. 
ously attaoked, and it is allged that it is he 
that has been instrumental in preparing tha 
false evidensa in thia sase. Aa his evidenee 
is of very great importanee in this sase from 
more points of view than one, I have given 
eareful attention to it, and have equally 
earefully eonsidered the arguments addused 
by the appellant's Pleader, and, in my opinion, 
I ean find no &ubstantial ground for rejeet 
ing Hariram's testimony. He and his elders 
have been Shewaks of the Lakshmi Narain 
Mandir. And though on aeeount of his 
youth at the time of Mohandas’ death he eould 
have no elear reeolleetion as to what was 
the value of the property left by Mohandas, 
yet in his espasity as one of the Shewaks 
he would be eertainly in a position to know 
the value and sharaster of the properties at- 
tashed to the Marhi,. Aeeording to Mr. Lal- 
shand himself, Hariram's father Begraj 
was the banker of the funds of the Marhi, 
Of eourse that position has now ceased, but 
during the many years that it soptinued. 
Hariram would eertainly have been in a 
position to be aequsinted with the finaneial 
eondition of the Marhi, and the important 
fast whether the property in suit was the 
private aequisition of Jamuadasor it belong- 
ed tothe temple. It is true that Jamnadas, 
after his installation on the gadi, did a large 
amount of business, but it is not denied that 
his predeapssors alpo traded.  Thete' is an 
important dogument ih She ease, Exhibit 177; 


Vol, LXIII] 
RAMDAS t, #JUDHIADAS. 


whioh isa Will exeented by Naraindas in 
the year 1864. By this Will, Naraindas 
appointed his chela Mohandas owner of the 
gadi, and "of all buildings, all fixed dues, 
all property, and all kinds of jewellery.” 
There san be no doubt that this property, 
with such acoretions as Mohandas was able 
to make to it by his investments in business. 
same in turn to Jamnadas. Though there 
is no speaifis statement in this Will as to 
the value of the property bequeathed to 
Mohandas, yet it must have been eonsider- 
able, in view of the fast that Mohandas 
had been sharged to deposit Rs. 5,000 under 
sertain eontingensies for the maintenanse of 
a S50-chela of his. Now Mohandas was cn 
the gadi for about 7 years, and it appears 
from the evidence that he added to the stoek 
of the property whish he had reseived. 
Plaintiff's witness, Sobhraj, has stated that 
Mohanda's left “Sukkur houses, Varo 
houses and Shikarpur shops.” Farther 
in Suit No. 131 of 1910, filed by defend- 
ant No. 5 for a deoslaration of his right to 
possession of the property left by Jamna- 
dae, paragraph 9 of the plaint is as follows: 
some of the property as alleged in the 
list (attached to the plaint} is aneestral, and 
which is attashed ta the gadi and the Marhi, 
some property forms the ornaments belong. 
ing to the deseased and some property was 
purchased and created by Jamnadas.” And 
finally there is the important entry in the 
Daily Cash Book, Exhibit 169, dated 12h Poh 
1969, showing a sum of Hs. 1,51,150 to the 
.eredit of Naraindas, Mohandas and Jamna- 
das. All this éevidenee, in my opinion, 
satisfactorily establishes the fast that Jamna» 
das, when he suseeeded to the gadi, came 
in póssession of property of very substantial 
value,.and that if he did enlarge it, it 
was with the aid of tha property that same 
into his possession from hia predesessors in. 
title. This  sonelusion fits in with the 
evidenee of Sobhraj, whose evidence is very 
eonvinding to my mind, He says: ^ Ali 
the property was of Jamnadas and before 
him the property belonged to Naraindas. 
The property of Jamanadas originally belong- 
ing to Naraindas. Jamnadas inereasód the 
property he go? from Naraindas with the 
aid of the property he got from Naraindas. ’ 
The fast sentencs, in my opinion, explains 
eorrestly the situation. And in the absense 
-of any evidense on the part-of-tho plaintiff 
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to show tbat either Jamanadas brought 
his own private property with him when 
he joined the  Byragi .sest or that the 
property left by him at his death was the 
result of his own efforta and that it was 
only a small frastion that he inherited.from 
his predecessors, there ean be no doubt 
that the only sonalusion that one ean arrive 
at on the evidenee is that the property 
in suit is appurtenant to the Marhi and 
is not the private property of Jamnadas. 
Now there san be no doubt that what. 
ever property Jamnadas keld at the time 
of his death, he held in his  o&pasiby as 
Gadisur of Lakshmi Narain Mathi. This 
fact is, in my opinion, proved by abundant 
and satisfastory evidense. His predeeessora 
held it in the same sapasity, In Suit 
No. 31 of 1910 filed by defendant No. $ 
he asked for a deslaration that he, as the 
chela of Jamnadas. is entitled to have all 
the property left by Jamnadas. Though 
he -was a nephew of the deseased Jamnadas, 
he put forward no alaim to any ‘part of 
the property by virtue of his relationship, 
Nor, thongh the property in that suit ‘is 
substantially the same as in the previous 
suit, did he sontend that any part of it. was the 
private, or what is ealled the sesular, property 
of Jamnadas. Again in theapplisation ander 
Ast KIK of 1841 fled by the same Mangal- 
das, he stated he is entitled to the property 
in his sapaeity.as chela of Jamnadas, and 
he expressly added that there were -no 
other relations of the deseased Jamnadas 
exespt the applisant, though at that time 
there were in existense the other sons of 
Keliandas. Bat Jamnadas! own eyidense 
is very siguifisant on this point. EI refer 
only to sueh parts of it as are relevant 
and admissible. This evidence was given 
16 years sgo, in the suit that waa filed 
against him by defendant No, 1, Ajudhia, 
for possession of the gaz, He first explain- 
ed how he same to the gadi, and hie 
evidence on this point ia aa follows: "I 
haye ‘been: installed on the gad: of Bawa 
Mohandas, ‘who suesesded his (aru Bawa 
Naraindas, Naraindas susaseded his own 
Garuon the gadi. Bawa Thakurdas saoeeed. 
ed his Gara Haridas on the gadi and 
Haridas reseived the gadi from his own 
Gura.” In a. further passage in his eyi- 
dense he hasstated as follows :—"The prop- 


. erty -reasived- by: me from Bawa Mohandas 
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is a gift: and not besause I was his ehkela,. 


He gifted the property to me besause I 
was his chella and had served him. I 
shad no elaim in the property in the life. 
time of Bawa Mohandas. The property has 
some into my hands on the death of Bawa 
Mohandas. There is no deed of gift or Will 
written by Bawa Mohandas. I understand 
that this property has been gifted to me 
by my Guru beesuse I have served him 
well" As to the property that he inherited 
from Mobandas he stated that " Mohandas 
left property worth two laos of rupees.” 
This last pisses of evidence was objested to 
by Mr. Lalehand, ss being inadmissible, but I 
don’t think it is so, Deselarations made by 
persons in disparagement of their title to land 
are admissible, if made whilst the deelarant 
was in astual possession of the property, as 
statements against their proprietary interest 
under sestion 32 (3), indian Evidenee Ast. 
Jamnadas was undoubtedly in possession of 
the property in suit at the time he made 
the statement, andit was against his intereat 
to admit that the bulk of the property at 
ihe time had come down to him from his 
Guru Mohandas. Though, therefore, inde- 
pendently of the evidense of Jamnadas in 
the previous ease, there is a sonsiderable 
body of evidence on the reeord whieh satis- 
faetorily: proves that when Jamnadas 
ascended the gadi, he aequired a large 
amount of property from his predeeestrors- 
intitle, and that he himself held the prop- 
erty ineluding his own  aesretions to itas 
tbe Gadisar of the Lakshmi Narain Temple, 
Jamnadas own view of his position plases 
matters beyond the region of dispute. 

There. is a further piece of doeumentary 
evidenee that Jamnadas himself recognised, 
whilst on the gadt, that the property in 
his possession was not his private property. 
Exhibits 171, 172, 1.3, 174 are leases 
exesuted by various tenants of properties 
let out to them by Jamnadas. In all these 
leases the property is deseribed as that of 
Bawa Naraindas deseased and Bawa damna 
das, This would show that Jamnadas bim- 
self treated the property as appurtenant to 
the Marhi, 

Mush argument was addressed to ns in 
respest of the accounts that appear on the 
record. It was argued that the fast that 
separate aesounts were kept with regard 

(o various transactions, is evidense that all 
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the earnings of Jamnadas did not appertain 
to the Marhi but were distinet and formed 
the separate property of Jamnadas.. In my 
opinion, it would be futile to seareh the 
motives that may have operated on the 
mind of Jamnadas to keep separate assounts. 
There is the important fast that during the 
tenure of the gadi by Jamnadas, there was 
an acsount whieh is salled the main assount, 
and whioh stood in the name of Naraindas, 
Mohandas and Jamnadas. This aesount is 
Exhibit 157 in the oase, and is from the 
ascoupnt books of 1960 to 1966, whieh refer 
to the period when Jamnadas was on the 
gadi, Now aoeording to the evidence of 
Lokram, and it has also been admitted, 
Exhibit 157 sontains all the aesounts of 
the different sonserns in whieh Jamnadas 
wasa partner, Therefore, all the various 
aosounis are  insorporated in this main 
assount and the heading of it is "the main 
assount, Is it then probable that if 
Jamnadas intended that all his earnings 
eonstituted his private property, he would 
merge the ascounta of the partnerships whieh 
he started, and of the different other bnsi- 
nesses in which he invested money, into 
the main assount whieh stood in his name 
and that of his predesessors?P It is obvious 
that as he utilised the wealth whieh he 
eame into possession of for his investments, 
he added his earnings to the ecrpus of the 
property, so that the whole should be eon- 
sidered the property of the Lakshmi Narain ` 
Temple. It is impossible to explain this 
eireumstanse from any other point of view, 
and I do not, therefore, think that the son. 


.temporaneous keeping of separate aeeounts 


is an indication that Jamnadas meant to 
hold any part of the property independently 
of that whieh belonged to the Mandir. 

There being, therefore, ample evidense on 
the resord to hold that the moveable and 
immoveable property whieh Jamnadas died 
possessed of belonged to the Marhi, oan the 
plaintiff, who is a nephew of Jamnadas, 
succeed to iv? 1 have already remarked 
that Jamnadas was and died a Byragi. 
This sanno» be denied, in spite of Mr. 
Lalet and's repeated assertions that Jamnadas 
was only a Byragi in same, as he was 


immersed in worldly affairs and led a 
lisentious existense. 
Now the SByragis are, as deseribed in 


West and Buhler's Hindu Law, Vaishnava 
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mendieants, in some cases holding temple 
property after the manner of true Mahants, 
and they appoint chelas. In ths present 
ease they followed the doatrines of Rama- 
nanda, They sonstitute a religious order, and 
persons entering them are presumed to 
renounse all worldly affairs. Of sourse there 
must be a real and nota fietitions or insom- 
plete renuneiation of worldly affaira to render 
the special rules as to sussession applisable. 
Aseording to the Mitakshara, Chapter II, 
sestion 8, paragraph 2, the heirs to property 
of a hermit, of an asaatia, and of a student 
in hoolis are, in order (that is, in the 
inverse order), the preseptor, a virtuous 
pupil, and a spiritual brother belonging to 
the same hermitage: In Khuggender Narain 
v. Sharupgir Oghorenath (10) it was said 
that the principle is based entirely upon 
fellowship and personal association. And 
this would be so. An assetis by the very 
fast of his joining a religious assosiation 
euts himself from his family and his natural 
relations and enters into a new sphere of 
existenes, He enters into a new  relation- 
ship with a different body of individuals, and 
the susseasion to any property whieh he 
asquires subsequent to his admission into the 
religious assoeiation is regulated either by 
the spesial rules as to suesession in Hindu 
Law, or by the anetom prevailing. As 
said in Mayne’s Hindu Law; page 800: 
“When a hermit bas any property, which is 
not of sesular origin, he generally holds it 
as the head of some Mutt or religious endow- 
ment, and susssssion to suah property is 
regulated by the spesial eustom of the 
foundation,” In Genda Puri v. Ohatar Puri 
(11) it was laid down by the Privy Counoil 
that in determining the right of susaession 
to the property left by the deceased head of 
a religious institution, the only law to be 
observed is to be found in eustom and 
praotiso, which must be proved by evidenas. 
See also Mahanth Ramji Dass v. Lacohu Dass 
(12) and Gobind Parpan v. Bala Saran (13). 
If this oase be adjudged by the custom in 
vogue and appearing on the reeord, the 


(10) 4 C. 543; 2 Ind. Dec. (N. a.) 844. 

(11) 9 A, 1; 13 I. A. 100; 4Sar, P. C, J. 726; 6 
Ind. Des. in. 5.) 429. 

(12) 7 0. W. N. 146. 

(13) 6 Ind. Oas. 709. 
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plaintiff is out of court immediately. The 
evidense of Jamnadas himself shows that 
the custom has invariably been for the chela 
nominated to sueseed his Guru on the gadi, 
and to hold the property to the exelusion of 
the natural relations of the deeeased Guru. 
Both Naraindas and Mohandas Ieft natural 
relations, and no elaim was ever put forward 
by any one of them to any part of the 
property of their deaeased relative. Jamna. 
das has stated that “after my death my 
relations eannot claim a share out of my 
present property. They have no right or 
interest in my property." Had this been 
a mere expression of opinion, it would have 
not been worth mush, but the statement 
embodies the sustom that has been prevalent, 
whieh exeludes the natural relations from 
purtisipating in the property left by a dessas- 
ed Bawa. It further appears from the 
evidense of Hariram that the property 
attached to the Marhi was handed down to 
eoh  sueeessive Guru. There is, to my 
mind, unimpeashable evidense that Narain- 
das, Mohandas and Jamnadas regarded the 
property in their possession as appurtenant to 
the Marhi, and not as their private or sesular 
property. The fast that Jamnadas may have 
earned by his private business transastions a 
good deal of money, does not affest the 
evidenee on this point in the slightest degree, 
Both Naraindas and Mohandas, asaording to 
the evidense, equally traded, and formed busi- 
ness connestions in partnership with others, 
and it is not alleged that any part of the 
property they aequired by their individual 
efforts was their private or sesular property, 
Neither is there any substansa in the argu. 
ment that, besause Jamnadas did not lead 
the life of a reeluse bnt immersed himself 
in worldly matters, he was not a member 
of a religious order in the full sense of the 
term, and was Byragi only in name, The 
evidense in the present cease shows slearly 
to my mind that no restristions were ever 
placed on the various Gadisars of the 
Lakshmi Narain Temple as to their doing 
business like ordinary bnsinesa men. As a 
matter of faat the present prosperous eondi- 
tion of fhe Marhi is due to the various 
holders of the gadi doing a thriving business, 
Had it been repugnant to Hindu notions, the 
trustees of the temple would have sertainly 
raised a protest against it. But, apparently, 
it has been for years considered quite legiti- 
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mate for the Gadisar of this temple to engage 
in irade. 
. 'lhe oustom, therefore, of this partisular 
“temple that itis the chela nominated by 
his Guru who sneseeds to the spiritual 
headship of the Marhi, is, I think,satisfaatorily 
established. And &s I hold the property in 
dispute to be property that belongs to the 
Marhi, it has bsen further established that the 
sustom is that it deasends ts the holder of the 
gadi. 

But even on the assumption that any 
part of the property of which Jamnadas died 
possessed of, was his own private or seeular 
property, the plaintiff is not entitled to 
gueeeed to it. Had Jamnadas possessed any 
private property at thetime he became a 
Byragi, that wonld have passed to his heirs, 
but property asquired by a man subsequent 
to his joining a religious order passes fo his 
religious relations. Mulla’s Hindu Law, 77. 
In West and Bahler's Hindu Law at page 
572 in answer to the question "Who is the 
heir ofa deseased Byragi?” itis stated that 
if the deseased has left any property, his 
disciple and if there is no disciple, one of his 
sect will be the heir. And in another 
illustration at page 574 where a nephew and 
a G'arubhau are the survivors ofa Byragi, it 
is stated that aseording to the eustoms and 
usages of the sests of the Byragis, the 
Gurubhau will be his heir, Ihave already 
referred to the passage in the Mitakshara 
‘defining the persons who suoseed in the 
absenge of any special eastom to the property 
of a deseased ascatis. Nowhere in the oase- 
law or in any standard author on Hindu Law, 
does it appear that the natural relations of 
an assetis suecsed to his property which bas 
been acquired after he has renounsed the 
world and  embrased :& religious order, 
Whether, however, defendant No. 1 is entitled 
' to suoseed to the property in possession of 
Jamnadas at the time of his death or whether 
defendant No. 5 has the preferential alaim, is 
not the point for desision before us, nor do 
‘I wish to pronounce any opinion on their 
‘rival slaims. From the frame of the present 
suit the plaintiff aan only sueseed by the forse 
of his own title and not by the infirmity or 
illegality of the defendant* title. Greedharee 
Doss v. Nundokissore Doss Mohunt (14). 

(14) 11 M. I. A. 405 at pp. 419, 428; 8 W. R. P. 
0. 25; 2 Suth, P. C. J. 86; z Sar. P, O. J. 200; 20 
E. R 164, 


INDIAN CASES, 


* 


(1921 


The eireumstanses of the present oase, and 
the method adopted in the snasarsion to the 
gadi, brings this ease within the deseription 
of the history and origin of Mattams, given in 
Sammantha Pandara v. Nellapnpa Ohetti (15), 
In this oare it was held “that the property 
belonging to a Mattam ir in fast atbaobed to 
the offes of Mattamdar, and passes by 
inheritanes to no one who does not fill that 
ofise. Though it is in a eertain sense trust 
property, the superior has large dominion 
over it, and is not  aesountable for its 
management nor for the expenditure of the 
income, provided he does not apply it for any 
purpose other than what may be fairly 
regarded &s in furtheranee of the objests of 
the institution. This ease was sited with 
approval in Ram Parkash Das v. Anand Das 
(16), where it was laid down by the Privy 
Coupeil that the question who had the right 
to gueseed to tha offise of Mahant depended, 
aesording to the well-known rule in India, 
not on the general Oustomary Law, but upon 
the sustom and usage of the partisular Matt. 
This ease dealt with the suesession toa 
Bgragi Mahant, I have already shown what 
the sustom of this partisular institution has 
been; it will suffice to say that it does nat, 
give the plaintiff a shadow of aclaim to the 
property in enit. 


it must be further remembered that asa: 
presumption of law property in the hands of 
an ascetic head of an institution is the 
property of the institution of whieh he is 
head, In S4lbaya v. Virupakshaya (17) it was 
held that the presumption as a general rule 
is that the lands of a Math deseend to the 
Head of the Math. for the time being, and 
that hia natural relations as sush have no 
interest in them as in ansegtral family 
property, and the burden of showing that 
they do not thus dessand lies upon him 
who asserts it. In the present sass the 
plaintiff has done nothing to rabut the 
presumption, See also Ghose on Hindu Law, 
925. 


yr 


S 2 M. 176; 3 Ind. Jur. 538; 1 Ind. Dec. (N.B) 
8 


(6 8:Ind. Cas.533; 43 C. 707; 20 C, W. N. 
802: 14. A. L J, özl; (1915) 1 W W. N 408: 81 
M. L. J. 1: 18 Bom, L. R. 490; 3 L. W. 536: 24 
C. L, J. Li; 20 M, L, T, 267; 48 I. A. 73 (P. O.). 

(17) (1896) P, J. 418. 
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The eonelusions at whieh I arrive on this 
issue may be formulated as follows: — 

l. Itis proved that Jamnadas sinee his 
initiation lived and died a Byragi. 

2. When' he joined the Byragi seat, he 
brought no property with bim, 

3. When he aseended the gadi, he required 
a substantial amount of property from his 
predecessor. in- title, amounting to over 13 laos 
of rupees, i 

4, It is not proved what property 
Jamnadas  aetually acquired by his own 
exertions but whatever he did sequire, he 
e so with the help of the funds inherited by 

im, 

9. All the earnings and all the property 
acquired by Jamnadas were added to the 
eorpus of the property already in his hands 
and were regarded as the property of the 
Lakshmi Narain Mandir. 

6 It has been elearly established that the 
eustom in this partieuldr institution has basen 
that the Gadisar nominates his suesessor to 
the gadt, 

7. It has been squally established that the 
prastise and usage has been that the Gadisar 
by virtue of his offiee hasall the property of 
s Lakshmi Narain Mandir vested in 

im. 

And finally it has been proved that what- 
ever property Jamnadas acquired he did so 
after he joined the Byragi seat, ^ 
! Lam of opinion that the learned Judge has 
arrived at a sorrest finding on this isane, I 
would'eonfirm the deeéree of the lower Court 
god dismiss this'appes] with all costs on the 
appellant. 


Fewostt, J. CI eoneur. I think ‘the 
sonslusions stüted by my learned ‘colleague ave 
amply established: by the evidenes, and that 
there are no reasonable grounda for the 
supposition om whiah' the plaintiff's slaim is 
based. It appéars to have originated in the 
obiter dictum -wontained in Beaman (now 
Sir Frank Beaman), J?a judgment in the 
previous litigation between defendant No, 5 
and Jamnadas ‘that “it appears that the 
wealth, to obtain a shara in whioh isthe sole 
objeast-of the plaintiff'a-snit, has been assuma- 
lated by and now is the.private:property of the 


defendant," [See Bawa Ajudhiadas v. Bawa 


Jamnadas (48).) It is quite slear that no saeh 


(18) (1905) S. D. Vel. 1T, 695, 
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slain has bosen previously asserted, though it 
might have been. And Jamnadas, through 
whom both the plaintiff and defendani No, 1 
claim, distinctly disavowed any sush absolute 
interest in his deposition in Suit No. 31 of 
19:0, Iagree with my learned brother that 
his ovidense on this point iy admissible under 
seation 32 (3) of the Evidense Aat, as being 
against his proprietary interest. It asserted : 
& limited life estate, thus tending to sut 
down the absolute interest ordinarily implied : 
by possession. But even leaving the evidence 
of Jamnadas out of assount, the other evi. 
dense disoussed in my brother's judgment, . 
in my opinion, establishes a state of affairs 
and eustom of the Marhi, entirely opposed to: 
the plaintiff's alaim. I soneur generally in 
his reasoning. l 

I do not, however, think it necassavy to go 
so far as to say that the natural relations of 
an asaetis sannot asuesesd to his propsrty, 
whieh has been aequired after he has renouna- 
ed the world and embrased a religious order. 
No doubt ordinarily sesular property | unson-: 
nected with the Matt, to whieh an asestia’s 
secular heirs san saseeed, will have been 
aeqaired prior to his renounsing the world 
and besoming an asaebis: but itis, I think, 
possible that an assetie might have after- 
acquired sesular property of the kind in quas- 
tion. The ases reported in Khuggender 
Narain v. Sharupgir Oghorenath (10), Dharma- 
puram Pandara Sannadhi v. Virapandiyam 
Pillai (19), Gobind Parpan v. Bala Saran (13) 
might be cited in support of this view. But 
in the present ease it is unnesessary to deter. 
mine this point. The evidense in the present 
ease is against any supposition that Jamnadas 
had any sourse of wealth apart from the 
fands of and profits and contributions to the 
Marhi, whish same to him as Gadisar. 

Nor is it nesessary to deside whether there 
is any presumption that property in the 
possession of a Mahant is Mutt property. 
There are sonflisting desisiona on this point 
and defendant No. l'a ease need not rest on 
any sush presumption, 

In Beaman, J.’s judgmentin Bawa Ajudhiadas 
v. Bawa Jamnadas (18) it is said that “the 
spiritual tie ereated by the asesptanse of a 
chela is in its very nature limited to the 


(19) 22 M. 802; 8 Ind, Dec, (x. &.) 215, 
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sphere of religion and independent of aueh 
material considerations as sharing in sassu- 
mulated wealth." Mr, Lalehand for appel. 
lant has also urged that a Byragi Guru has 
nothing to do with aeeumulating wealth. 
No d oubt old Hindu Texts (e. g, Gautama, 
8,6) ordain that “a mendieant shall have 
no hoard,” but the Mitakshara, Chapter II, 
seetion V LIT, 8 (Masnaghten and Colebrooke’s 
Translation, Edition 1870, page 350) approved 
of a text of Yajnavalkya allowing him to 
hoard for & year. Whatever may have been 
the rule in anoient India, it is clear that 
there is nothing in Hindu Law (as it now 
' exists) to prevent a Byragi trading and so 
making money for the religious institution of 
whieh he isthe Guru. Thus Steele on the 
Law and Custom of Hindu Oastes, page 437, 
sites the following as one of the sustoms of 
Gosaweea: “14. The Guru is empowered to 
advanse the publio monsy to the most 
intelligent of his diseiples for purposes of 
trade," West and Buhler also say, (Bk. I, 
Edition 1867, page 258) that "many are 
engaged in trade and other worldly business.’ : 
And this is ihus more natural when (aa 
here) the Gosavis some from the Bania or 
trading sommunity, and have shevahs who 
will help them. 

[ aonour also with the view taken by my 
learned colleague on the preliminary legal 
points of Limitation and Stamp. 

As regards the objection raised that the 
plaint contravenes the provieo to seation 42 
of the Speeifía Relief Act, I think that the 
desision in Mir HusseinBus v, Kando (7), 
whieh disagrees with the view taken in 
Paresram Batanram v, Bhimbhot Kirparam (4), 
is binding on us, and that plaintiff sould, as 
there held, have sued for relief by way of 
symbolieal possession, instead of suing fcr a 
mere deslaration. I, therefore, think that the 
proviso to sestion 42 would debar the Courts 
from granting the deslaration aought in regard 
to the property in lists E and H, annexed to 
the plaint. But that does not make the rest 
of the suit unmaintainable, as pointed out in 
Kun Bihari v. Keshavlal Hiralal (5). 

. As regards the property in list E, this was 
moveable property then in the possession of a 
Reseiver. Order XXI, rule 96, Civil 
Procedure Code, would not app!y in suis case 
and the Reseiver could not be sued withont 
the lesve of the Court. Therefore, i 
do not bink that plaintiff eould ask for more 


than a mere declaration of title in regard to 
this property, and that the proviso to sestion 
42 is no bar to his being granted the 
deelaration sought, had he sueseeded on the 
merits. The faot that the Reeeivership eame 
to an end after this appeal was filed, eannot, of 
course, affest the point, whieh must be desided 
asesording to the oireum^tanoees existing at the 
time of the trial, 

I conaur in the proposed order dismissing 
the appeal with sosta. 

Appeal dismissed. 
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PRIVY COUNCIL. 
APPEAL FROM THE ÜUpnH JUDICIAL 
CoawissIONER'R Court, 

Marsh 16, 1€21. 

Present: —lLiord Dunedin, Lord Phillimore, 
Mr, Ameer Ali and Sir Lawrenee Jenkins, 
Raja MOHAMMAD ABUL HASAN 
KHAN, since peokasep (NOW REPRESENTED 
BY THE DEPUTY COMMISSIONER or 
GONDA)— PLAINTIFE— APPELANT 
versus 
LACHMI Na RAIN—PLAINTIFF AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Lease—birt-holders, rights of, how adjudged—Paitah, 
meaning of—Bishunprit birt and Bankati birt, differ. 
ence between—Landlord, power of, to enhance 
rent. 


The rights of the birt-holders must be adjudged 
on the basis of the document which created their 
interest and which is called a pattah. The term 
pattah, like the word jote in Bengal, is a general 
expression and comprehends all tenures und sub- 
ordinate interests, from a permanent  mokurrari 
tenure to a yearly lease, In  Oudh there exist 
various kinds of birts, the incidents of each of 
which differ from those of others, Some are acquired 
by purchase, and are accordingly called bai birts; 
some are given by motives of piety to Brahmins, 
and are designated bishunprit birts. [ p. 699, col. 1.] 


There is little or no analogy except in the com- . 


mon use of the word birt between a gratuitous 
grant, like the bishunprit birt and a jungle clearing 
grant where the grantee has to incur considerable 
outlay before he can obtain any return from the 
land. Cp. 699, col, 2.] 

Where a pattah was granted expressly for the 
purpose of clearing the jungle, making the land 
fit for cultivation and bringing in vaiyats, which 
carried with it the duty of sinking wells, and the 
biri-holder was to enjoy it free for five or six years 
and thereafter at the rate for bankati prevalent in 
ihe Taluqa: 


Held, that the Taluqdar could not amend and ` 


assess the rent arbitrarily at short intervals and 
that the assessment must be in accordance with the 
rate prevalent in the Taluga, [p, 700 cel, 1.j 
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Appeal by spesial leave of His Majesty in 
Couneil from a desree, dated the 27th April 
1915, of the Court of the Judisial Oom- 
missioner, Oadh, reversing a deeree, dated 
the 18th Oetober 1913, of the Court of the 
Subordiuate Judge, Gonda: 

Mr. DeGruyther, K. O., and Mr, J, M. 
Parikh, for the Appellant. 


Messrs, Dube and Hyams, for the Re- 
spondenta, 
JUDGMENT 
Mg. Amgen Att.—The suit, whish has 


given rise to this appeal, was brought by 
the plaintiffs in the Court of the Sub. 
ordinate Judge of Gonda, in Oudh, on the 
lsat May 1913, and relates to a village 
ealled Kundarwa, lying within the Teluga 
Birwa Mahnon, in the Gonda distriet, in 
whieh. the first plaintiff owns a half share; 
the sesond plaintiff, a resident of Lusknow, 
appears to have purshased at a sale in 
exesution of a deeree a part of the village 
in dispute. Why he has been joined in the 
suit as plaintiff does not elearly appear. 
The other half of the Taluga is owned by 
the Talugdar of Balrampur. The defendants 
hold the village Kundarwa under a birí 
grant ereated so long ago as 1802 by one 
Maharaj Kumar Madho Singh, who owned 
the property in those days. Later the 
Taluqa came into the possession of a lady 
named Rani Sarfaraz Kunwar; on her death 
16 devolved on her daughter, Birjraj Kunwar. 
On Birjraj Kunwar’s death somewhere in 
1879 it passed into the hands of her 
husband, Achsha Ram, In 1888 half of the 
estate was purehased by the first plaintiff's 
father, Raja Kasim Husain, whose title as 
purehaser was affirmed finaly only in 1899; 
whilst the other half was asquired at or about 
the same time by the Talugdar of Balrampur. 

The pattah under whish the biri-holdera 
obtained the village of Kundarwa is in the 
following terms: — 

"Ihave given the land of village Kund- 
arwa to Pathak Guni Ram by way of biri, He 
is free to settle himself and others (therein) 
and to sultivate it himself or get it 
eultivated, year after year: that is 
to say, he is free to have it sultivated and 
populated. He should pay the revenue to 
the Sarkar at the rate prevalent in the Taluga 
and take the. dasaundh at the rate prevalent 
in the Taluga. I have written this; none 
should aei against this,” 
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For the first year, the rent is fixed at Rs, 4,- 


rising in the sourse of five years to Rs 36, . 


And then follows the elause relating to future 
rent ;— 


. “He (meaning the grantee) is to enjoy 
it free for five or six years, 


the rate for bankatt prevalent in the Taluqa.” 

The sharaster and ineidenta of these biri 
grants will be referred to more partieularly 
in the sourse of this judgment. It is enough 
to say at this stage that the Cireular issued 
by the Chief Commissioner of Oudh in 1861 
Shows that solate as the early part of the 
nineteenth oentury large trasts of land in 
the Provinse were lying unreslaimed and 
unoultivated, and the usual method for large 
proprietors was to let out the waste landa 
on favourable terma and seeurity of tenure 
fo tenants to bring them under eultivation. 
These grants were usually salled birt bankati 
(as in the present ease) or bantarashi, the 
names indisating the purpose for whieh they 
were made, The biríza, or bért-holder, had 
to eat down the forest, slear the land, build 
tanka and induat ratyate, 

The predesessors.in-title of the defendants 
remained admittedly in unmoleated possession 
of the village for nearly 73 years. 

In 1869, in the course of what is ealled 
the first Regular Settlement in Ondh, they 
applied for a direst settlement with them 
of fhe revenue assessed on their village. 
Their applisation was opposed on behalf of 
Sarfaraz Kunwar, who then held the Taluga, 
The ease same for final disposal before the 
Extra Assistant Commissioner of Gonda on 
the 30th January 1871; the birt holder was 
arrayed as plaintiff and the Taluedar as 
defendant. The Talugdar eharged the doeu- 
ments prodused by the biri.holders ta bə 
forgeries. This was found to be untrue; 
and the aotual deeision relative to the rea. 
peetive rights of the parties is in the follow- 
ing terms :— 

"Now the question whether the bankait 
birí ig tantamount fo the birt right or not 
remains to be dealt with. It is evident that 
when the biridart dahyak dues are being 
dedusted all through, no extination of the 
bert rights aan take plase on aeaount of the 
desrease or inerease in the amountof rental, 
In mortgage and sale birt the owners of 
villages generally enjoyed the power to assass 
rents, to make amendments in them, and to 
grant periodical leases in their distrists and 


Thereafter at- 
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ihe dahyak dues have been ‘estimated at 10 
per sent, only. The plaintiff has all these 
qualities in him. 

" For the above reasons it ia ordered that 
å deoree upholding possession and ossupation 
as an under-proprietor be passed in favour 


of the- plaintiff under the provisions of 


Cireular No. II of 1862 ir respest of village 
Kundarwa No. 590, Pargana Gonda, subjeot 
to the eondition that the Talsgdar shall 
always have.the power to renew the pattah 
and’to amend and to assess-the zama aoeord- 
ing to the prastice observed during the 
Shaht times: that the plaintiff, having 
dedusted only 10 per eent. dahyak dues, 
shall pay ‘the balance of the jama proposed 
tothe Talugdar: that in ease of refusal to 
take up the lease and the village being beld 
under direst management, the plaintiff shall 
be deemed-entitled: to dahyak dues ab 10 per 
ént, from the ‘amount of gross rental], and 
that, having dedueted his dahyak dues in 
both the ‘seasons, he shall have the aesounts 
adjusted at the end of the year." 

It is elear from this deoree that the 
Extra-Assistànt Commissioner found that the 
plaintiff iri that suse possessed all the powers 


ordinarily enjoyed by birt.holders of his slasa ; 


end: bà aseordingly upheld the plaintifi’s 
* possession and oesupation as an under. 
proprietor,” subjest to the eonditions set 
forth above.- disc 

It is alleged by ‘the plaintiffs in the pre- 
gent suit that there was a diseontinuanse in 
“the possession and ossupsation" of the biri. 
holders between 1875 and 1879, when they 
deelined-to-take.a pattah on the rent assessed 
by the Falugdar. During this period, it 
is alleged, the-village was let to some other 
people; the defendants reseiving only the 
tenth of the rent reseived by the Tulugdar, 
and that in “1880 the biri-holdera again got 
possession under a new arrangement. These 
allegations are not admitted by thé defend. 
ants; they ‘dehy that they ever lost posses- 
sion. No patiah or kabuligat appears to have 
been: produced. to show -what the new- 
arrangement was. Anyhow, whatever ‘its 
eharaster, it- has lasted a sonsiderable time. 

‘In 1.98:Ashshba'Ram, who bad come into 
the posression of the Taluga -on the death of 
hie wife; Birjraj Konwar, broag!t a suit 
against ‘the -defendants for ejeotment ard 
enbancement of rent; That suit failed; -the 
Judieial Commissioner dismissed the action 


on the ground that both :reliefa were. exclu- 
sively for the Revenue Courts to determine. 
In 1901 Rais: Kazim Hnusain Khan, the 


“father of the first plaintiff,. who had by 
-that time besome the:owner by purshase of. 
‘a half share of the: Taluga, brought: a suit 
-againet the defendants in the Court of the 


Deputy Oollestor of Gonda for arrears of 
rent for the Fasli years 1307 and 1308 
(1900 and 1901), on the allegation that they 
held Kundarwa on a-rental .of Ra, 503-14-6 
and that he was entitled to reaseive a 
moiety thereof, The defendants sontended ` 
that the rent was payable asa whole and 
they sould not be made separately liable for 
a share of the rent, They also alleged that 
their rent was Rs, 500, whieh they had 
been always willing to pay less their dahyak, 
the tenth, whieh they were entitled to 
dednot, and that Rs, 3.14.6 eleimed by the 
plaintiff wasan overeharge for rates. 

The Deputy QCollestor of Gonda, before- 
whom the sase' same for tris}, desling first 
with the plea that the defendants were not 
liable to pay the.rent.in halves, stated his 
view as to the status of the defendants: .in 
the following terma:— They are not tenants; 
nor are they ordinary thekadars; rather « they 
hold the land as under-proprietors, or inferior 
proprietors.” In this view he overruled.the 
birtias’ objestion to being made liableto 
pay rent in balves. On the question of the 
rent he held as follows:— 

"The defendants admit the jama. to. be 
Rs. 500, and on adding:to it Rs. 3-14-6 on. 
aesount of rate, we get the amount. of 
Rs. '503-14-6 as slaimed by the plaintiff. 
Bat the suit has not been brought in.respest 
of: rate, nor was any issue framed as to 
whether the--plaintiff was entitled to get. the 
same, The defendants are not tenants nor 
are they responsible for profits and loss: 
they are in possession (on payment of jama 
minus a fixed peraentage, i. 6, +0 per sant); 
Till-the rate-is sued for I eannot inslude it 
in the elaim from my own side. I take. 
the amount of jama to be Rs, 500 and thus 
the plaintiff's share somes to Rs. 250. per 
year. The defendants have stated that.from 
the jama-fixed, 10 per sent., that .is to say, 
Re. 50 per year, used to be :deduated ‘as 
dayak dues. The plaintiff is silent as 
regards this objection, From: the sopy of 
the order, dated the 930:b January. 1871, 
passed in the previous settlement it appears 
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. that & deeree for dahyak (10 per esnt.) was 
passed in favour of Sheo Ratan, the ansestor 
of the defendants, and it was settled ‘that 
the proposed rent should he paid to the 
Taluedar after deduc‘i-¢ therefrom the. 
dahyak right, that is, 10 ‘por sent. From 
the sopy. of the judgment, dated the 22th 
Ostober.1298, passed by the Court of tha 
Judicial Oommiasioner (of Oudh) in re Sheo 
Ratan cersue Aohaha Ram, it appears that 
up to that time the dahyak right prevailed, 
and there appears to be no reason why it 
should have sessed thereafter. From the 
proposed rent Rs. 50 per year should be 
dedueted; and after dedusting this amount 
Ra, 450 are due, out of which the plaintiff 
is entitled to get Ra, 225 " 

The deereg-of the Daputy Collestor is 
dated the 23rd Desember 1921. The North 
Western Provinses and Ondh Land Revenue 
Act (IIE of 1:01) wasenasted abont this time, 
and under its provisions the revenue assess: 
ment of the Gonda District was taken in hand. 
In the sourse of the settlement proseedings 
relating to the Birwa Mahnon Taluqa a olaim 
was preferred for the assessment of rent in 
respest of the village of Kundarwa. Before 
the Settlement Offcerthe Balrampur Estate 
as the owner of the half-share of the Taluga 
was arrayed:as plaintiff, whilst the birt-holders 
appeared as defendants. The Assistant 
Settlement Offser, after stating in his judg- 
ment that the:ease was instituted in his 
Oourt simply to determine whether or not 
the daswantdar-holders of the village Kundarwa 
should be assessed with rent by him, sets 
` out the sontentions of the parties. The 
Talugdar's mookhtear urged again that the 
defendants were holding at a rental of 
Rs. 503-14-6 under a lease exeanted by them, 
and that, therefore, the -Settlement Court 
should not assess the rent on the village; 
whilst the defendants sontended they had 
never been disturbed in their posssssion of 
the village, and that for the last 30 years 
they had been paying a rent of R3. 500 less 
Rs. 60, their dahyak dues, whieh they were 
entitled to dedust, Dealing with the Kun 
darwa village, he held as follows:— 

"When the Settlement Oourt allowed tho 
doswané holders to retain possession over ths 
hamlet of Kundareva, and they were not dis- 
possessed by the Oivi! Uourt, the reat there- 
of should eertainly ba assessed by this Ooart. 
Now there only remains to be seen what 


would be the amount of rent. The revenue 
fixed formerly in respest of the village has 
bsen allowed to stand, therefore, I allow the 
rent of Kundarwa to be the same as before for 
the following reasons." ; 
After giving his reasons for the aonslusion 
at whish he had arrived, be went on to say that 
whilst there was a possibility of improvement 
in one of the hamlets in dispute, thera was 
vary little shanes of improvement in Kundar. : 
wa." In other words, in his opinion there was: 
very little room for enhansement in the ense 
of Kundarwa. And assordingly he made 
the following order in regard to the hamlet 
and the village respestively: — 
"War these reasons I think it advisable 
to let the former revenue, Rs. 50 of Pura 
San vant Bio, stand as good, and Rs. 259 of 
Para Kundarwa. The (aet) profi: thus eomes 
to R3. 500, and after dedusting the dahyak 
duss the rent of the hamlet. Kundarwa 
amounta to Rs. 450: and this is the rent whieh 
I fix." Ve 
The effest of the Assistant Settlement 
Offiser's order was simply to resognise and 
affirm the rent the defendants were paying. 
The Talugdar preferred an appeal from this 
order to the Settlement Offiser; and his order 
in respect of Kundarwa is in.these terms :— 
"his is one of. those unfortunate deerees 
of the lis: Settlement whieh gave and took 
away rightsin the same breath, The respond. 
ents were desreed possession of Mauza 
Kundar wa and intermediate rights, 1.6., under- 
proprietary, bat the Talug lar was given 
power to fix the rent, and if the under. proprie- 
tors were not prepared to pay it they could 
resign rossesston and receive 1G per cant. of aa: 
gets instead. Sash conflieting appeals are 
msrely provosativa of further litigation in 
order to define the status of the subordinate 
pwiy Tha appellant urges that as no rent 
was fixed at last Ssttlamant the Settlement 
Coirt has no power to fic rents now, 1 find 
thet whatever else the Settlement Court at 


last Sattlement gave, it sertainly’ sonferred 


under.peoprietary rights to land, and L am, 
therefore, empowared to fix rents under 
section 79 of the Ravenue Aet." 

The Sattlemeot Offiser’s order was made 
on the tst Daeamber 1902. From that date 
to Novauber 1912, the Tatugdars remained 
qiiessant, By tia: time the firat plaintiff 
ia this action hal sucasajed to his father’s 
e3tats; and he, on the 19th of that month, 
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issued tothe several defendants the follow- 
ing notiees soushed in identical terme offer. 
ing & three years’ lease. After setting out 
the deeree of the Extra Settlement Offiser 
made on the 30th January 1871, the plaint- 
iff says:— 

"1, the sender of this notise and the 
possessor of the estate of Birwa Mahnon, 
of whieh the aforesaid village forms & part, 
assess and fix the lease money of the 
aforesaid village at Hs. 580, as detailed 
below, from 1820 Y, to 1322 F. After 
dedusting therefrom Rs. 58, the dahyak (10 
per sent.) dues at the rate mentioned in the 
settlement deoree; you shall be liable to pay 
every year the remaining amount of Rs, 522, 
as detailed below, in the instalments noted 
below. If you assept therental, mentioned 
above, you can attend the estate offise of 


the sender of this notise and get the patiah 


and the kabulsyat sompleted; bat if you 
fail to get the same sompleted within fifteen 
days from this? date or refuse to take up 
the lease (theka) of the aforesaid village 
at the sbove rental, you shall sease to 
have the right of possession over the village 
and it shall be taken under direet manage. 
ment. If you fail to make a reply to thia 
notice within seven days from this date, 
it shall be deemed that you do not agree 
to take up the lease of the village on the 
rental assessed by me.” 

"The defendants do not seem to have 
given any reply to this demandait least 
there is nothing on the resord ito show 
that there was a reply-—-and  asesordingly 
the first plaintiff, in soojunstion with Lashmi 
Narain, brought this suit, as already stated, 
in the court of the Subordinate Judge of 
Gonda on the lst May 1913 for the following 
reliefs :— 

(a) That a deelaration be made to the 
effost that the defendants Nos. l to 5 have 
no Zamindari right, superior or inferior, in 
the entire village Kundarwa owned by the 
plaintiffs. 

"(b) That it may be deelared that acsord- 
ing to the old settlement desree, dated the 
30th January )871, the plaintiff alone is 
entitled to assess and alter the amount of 
rent to be paid by the defendants Nos.l 
to 5. 

' (c) That a deeree for possession cf the 
entire village Kundarwa be given, ” 

He also claimed mesne profits, 


The defendants in their writtan statement 
denied the right of the plaintiff to ejeet 
them; they admitted that under the deoree 
of the 30th January 1871, the plaintiff 
No. 1 was the superior proprietor of the 
village, and they elaimed that under the 
sams deeree they were entitled to under.pro- 
prietary rights, And in paragraphs 24 aud 
25 they said as follows :— 

“Thakurain Sarfaraz Kunwar obtained a 
desree for the superior proprietary right in 
respeot of this village on the 24th Mareh 
1869, and iu the said suit a direction had 
been given that the aneestor of the defendants 
Nos, 1 to 5, Sheo Ratan,should bring a separate 
suit for under-proprietary rights. Aesordingly 
the said Sheo Ratan Patak, having brought a 
elaim for the pukhiadart rights, obtained a 
desres on the 30th January 1871, Now 
the plaintiff is the representative of Thakurain 
Sarfaraz Kunwar: therefore, ho is the superior 
proprietor of the said village. | 

In the resent Settlement Rs. 500 was 
determined to be the amount of rent, 
and after deducting Rs. 50 on aesonnt 
of dahyak dues, the defendant pay Ra. 450 
annually to the superior proprietor. In 
view of the quality of lani in this village the 
amount of rent sannot exceed Hs. 500, If the. 
Court determines that the plaintiffs and the 
defendant No. 6 are entitled to a rent exseed- 
ing the amount assessed during the resent 
Settlement, ths undersigned defendants do not 
object io the payment of an enhaneed amount of 
rent, The plaintifs should sesk redress in the 
Revenu Court." ` 

T'he issues raised by the Subordinate Judge 
were wider than the prayers in the plaint: 
the first was whether the defendants wera 
under-proprietore; and the sesond whether 
the relation of landlord and tenant existed 
between the parties, 

He desided both issues against the defend- 
ants, and  aasordingly made a desree in 
favour of the plaintiffs in respeet of all the 
reliefe asked for. He treated the defendants 
as trespassers and awarded to the plaintiffs 
possession of the village with mesne profits, 
On appeal the slaim for ejesatment and 
mesne profits was abandoned; the Jnudisial 
Oommissioners, therefore, dealt only with the 
question of the defendants’ status. They 
were of opinion that the desree of the 3Uth 
January 1871 sonferred on the biri holder 
' more than a mere right of dahyak.” .1n their 
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. View it .afficmed his right as under- proprietor, 


and that, therefore, the dearee for ejeatment 
was bad. 


made by the Subordiuate Juige 
They &eeordingly dismissed the plaintiffs’ 
guit. = 

On the present appeal before this Board, 
it has been eonseded that the elaim for the 
ajestment of the defendants and for possession 
is not maintainable. It isadmitted that such 
a Olaim arising bafween landlord and tenant 
(even assuming that the defendants’ position 
isno more than that of an ordinary tenant) 
is exelusively sognizable by the Revenue 
Courts. The desision of the Board is thus 
confined to the first two prayers in the plaint, 
whish relate tothe status of tha defendants 
and the  effesb of the Extra Assistant 
Settlement Oommissioner’s order made on the 
30th January 1871. 

It seems clear that the rights of the 
biri-holders must be adjudged on the 
basis of the dosument which sreated their 
interest. {t is ealled a pattah; but the term 
pattah, like the word joíe in Bengal, isa 
general expression and eomprehends all 
tenures: and subordinate interests, from a 
permanent mokurrart tenure to a yearly lease. 
It has to ba observed that in Oadb, as pointed 
out in the Obief Commissioner’s Oirealar 
already referred to, there exist various kinds 
of baris, the incidents of eaeh of whieh differ 
from those of others. Some are aequired by 
purehase, and are aecordingly salled baz birts; 
some sre given from motives of pieiy to 
Brahmins, and are designated bishunprit biris 
Sykes, in his valuable work, at page-178, states 
their sharaeter thus:— 

"Bishunprii birts were oessions similar in 
almost every respest to the bat or purebased 
birts,.save that these were given to Brahmins 
for the honour and glory of God (if not for that 
of the giver) and no consideration was taken.” 

Such was the nature of the grantin tha 
oase reported as Parmeshar Dat vw. Haa 
Mohammad (1), on whish the plaintift'a 
Qounsel relies: in support of his eoutention 
that the defendants have no rights in the land 
beyond the reseipt of the dahyak. The dispute 
there related to a bishunprét birt (339 page 
339%), As the Judges dealing with that cave 
pointed ou‘, a bishunprit khushast is not a graat 
for "valuabie oonsideration," but a mere grant 
by favour." Again, tha settlement dearae 

(1) 13 Ind. Cas. 809; 14.0. 0, 386 at p. 386. 

*Page of 14 O., C.—[ E&. | 


there appears fo be quite different from the 
decree in the present .sase; it had simply 
eqnfirmed ‘the bishunprit holder's “existing 
possession" eoupled with the T'aiugdar's power | 
to fix the rent and renew the lease, There 
is little or no analogy exeept in the sommon 
use of the word birt between & gratnitons 
grant like the bishunprit birt anda jungle 
slearing grant, where the grantee has to 
ineur oonsiderable outlay before he oan obtain 
any return from the land. 

There is a reference to "jungle elearing 
birís" in pages 176-77 of Mr. Sykew' work, 
And on page 191 a fuller explanation ia given, 
thus: — E 

"Ohaharum and daswant (also known in the 
neighbouring District of Benares as bunkuttee) 
is an under proprietary right obtained by 
elearing jungle land under lease granted 
for the purpose (bunkutiee) and bringing it 
under cultivation and in other eases granted 
to all proprietors and influential residents of 
the village to kesp them sontented and 
loyal, The terms chaharum and daswani 
are in use ohiefly in the Distriets of Gonda 
and Bahraieh and mean reapestivaly one. 
fourth and one-tenth, thus giving a alue to 
tbe original extent of these subordinate 
tenures; the daswant being very similar in 
its nature and extent to the dakyak of the 


 birtias. 


“The use of the terms chaharum and daswant 
aroge inthis way. The terms of the lease 
were usually as follows; — For five years the 
land was rent-free; in the sixth year the 
tenant paid one-sixth of the produce; in the 
seventh, one-fifth; in the eighth, one-fourth; in 
the ninth, onc-third and in the tenth, one half 
tbe full rent.  Heneeforward the elearer 
was entitled to hold at that rent so long 
as the land was held pakka: ‘but if the 
Inndlord held kacha the olearer was entitled 
to have one fourth or one-tenth of the produse 
whioh, in praetiee, aame to mean one-fourth 
or one tenth of the land rent free in under. 
proprietary right. This tenure, likes the 
others, was liable to ensroaehment in the 
ahape of an assessment of rent, but that would 
ba low in any 90486." l 

The patía^ in the present ease expressly 
deslares tnat the grantor has given the land of 
the village to the grantee to got it cultivated 
and populated. lt was for the purpose of 
clearing the jungle, making the land fit for en]. 
tivation and bringing in rutyais, whieh oarried 
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with it the duty of sinking wells, ete. It in 
deslared in the pattan that ' ‘the birt. holder 
was to enjoy it free for five or six. years” 

- eomparatively small but gradüally aseend- 
ing rent is fixed for the years 1210 t» 1214, 
in proportion, it would seem, to the insreasing 
produetiveness of ‘he soil. After !214he was 
to pay “the revehue ta the Sarkar prevalent 
in the. Taluga, and take . the daswant preva- 
léntin the Taluqa.” The dedustion was in 
the nature of a rebate, 

By his order of the 30th January 1671 
the Extra Assistant Commissioner doelared 
the right of the bzré-holder, and made a 
deseree “upholding” in express terms his 
possession and oasupation as an undere 
proprietor under the provisions of Cireular 
II of 1862 in respect of the village Kundarwa. 


The reférense to the Oirsularin the deeree. 


shows, as the Judisial Commissioners rightly 
observe, that "the Extra Assistant Commis- 
sioner deeided and must have intended to 
deside" that the birt-holder was an under. 
propriétor under the provisions of that 
Cireular. The Extra Assistant Commissioner 
further deslared the eondition on whieh the 
land was held under the pattah, that “the 
Taluqddr shall always have the power to 
renew the paitdh and to award and to assess 
the jama ascording t3 the practise observed 
during the shahi times;" that is, before the 
annexation. The jama is to be assessed 
according to the prastiee observed prior 1o 
1855, as indicated in the Cireular itself, 
There is no evidense, however, in the sase 
what the praetise was in those days. The 
pattah, however, lays down a standard for 
the assessment of the jama, The Taluq tar 
sannot saprieiously enhanse the rent; the 
assessment must be inassordanae with the 
rate prevalent in the Taluga. ‘Whether it is 
in aecordanee with sueh rate or not, in ease 
of a dispute, is a matter wholly within tha 
sognizanee of the Revenue Courts Nor, 
from the terms of the pattah or tke 
desree of 1871, does it appear that the 
Taluqdar is vestid with the power of amending 
and assessing the rent arbitrarily at nhort 
intervals, whieh would nesessarily ba a 
harassment to the inferior bolder as well as 
the rasyal. 

The faets already recited show that for a 
number of years the defendants have been 
paying a rent of Hs. 500, less their tenth. 
Té is alleged by the plaintiff that between 
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1875 and 1879 there was an interraption of 
their possession, and the village was let ona 
higher rental to other people, If those 
pattahs represented real transactions, it is 
diffisult to understand why no referense -was 
made to them in the proseedings in 
1896, or 1901, before tha Deputy Oollestor. 
Again eonsidering that the rent in the 
pattah for 1287 ia stated to be Rs. 1,451, and 
in that of 1875 it is stated to be Re. 1, £26 
itis not explained how the defendants were 
found in 1901 to be paying only Hs. 500, 
Anyhow, interruption of that aharaster 
sannot afiest or alter the defendants’ rights 
under the patiak of 1802 or the desree, onse 
they got bask into possession. 

On the whole their Lordships sonsur with 
the Judisial Commissioners in holding that 
the respondents, as declared in the desrée of 
1871, possess an under proprietary right in 
the village of Kundarwa, granted to their 
aneestor in 1802. The appeal will, therefore, 
be dismissed with costs, and their Lordships 
will humbly advise His Majesty aesord- 
ingly. 

Appeal dismissed, 


Solieitor for the Appellant:—Mr. E. 
Dalgado. 

Solisitor tor the Respondents :—Mesars. 
Barrow, Rodgers and Nevilie: / 





LAHORE HIGH COURT. 
SRCOXD Orvin Arrgak No. 626 or 1921, 
Jene 24, 1921. 

Present : — Mr. Jabes Martineau, 
MAULA DAD—Derenpant- VRNDEE— 
ÅPPELLANT 
versus 
MUHAMMAD—P.ustatiFF AND QUTBA— 
DEFENDANT- V ENDOR— RESPONDENTS: 
Punjab Pre-emption Act (I of 1918), s. 9— Punjab 
Alienation of Land Act (XIII of 1900), s. 8—Sale— 
Sanction of Deputy Commisstoner—A pplication, when 
to be made—Inquiry, whether necessary—Pre-emp- 

tion. 


There is no provision in the Punjab Alienation of 
Land Act that an application fot sanction must be 
made before an alienation tak&s place; sanction can 
be given after the act of alienation has otherwise 
been completed..[:p:.701, col: 1.] 

Although sub- csection’ (8): of section 2 of the 


Punjab Alignation of Land ‘Act’ provides that’ the 
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Deputy Commissioner shall enquire into the coir- 
cumstances of the alienation, the Deputy Commis. 
sioner has discretion to refuse or grant sanction; 
and once sanction is granted, the sale in respect 
of which it is granted: becomes immune from pre- 
emption under the provisions of section 9 of the 
Punjab Pre-emption Act, and the sanction cannot be 
objected to on the ground that the Deputy 
Commissioner did not make an enquiry. 


Seaond appeal from a decree of the 
Distriet Judge, Gujranwala, dated the 13th 
January 1921, affirming that of the Munsif, 
, First Class, Gujrat, dated the 15th Oetober 
1920. < 

Mr, Anani Ram, for the Appellant. 

Mr. Badr-ud-Din Kureshz, for the Respond. 
, ents, 

ORDERB.— Plaintiff has sued for possession 
of 1 kanal of land by rightof pre-emption. 
The lower Courts have eoneurred in giving 
him a desree. The vendee has filed a sesond 
appeal. The only ground of appeal whieh 
requires sonsideration is ground 2 (b). It is 
eontended for the appellant that as the sale 
was sanstioned by the Deputy Commissioner, 
there is under seetion 9 of the Pre.emption 
Aet no right of pre-emption in respeot 
thereof, The Courts below have overruled 
this eontention on the ground that no appli- 
sation for sanetion was made to the Deputy 
Commissioner and that the latter made no 
enquiry. The view taken by them on this 
point is, however, ineorrest. Seetion 3, 
gub-seetion (2), proviso 1, of the Land Alie. 
nation Aet lays down that sanstion to a 
permanent alienation of land may be given 
after the ast of alienation has been otherwise 
completed, and there is no provision that 
an application for sanstion must be made 
before the alienation takes plase. Farther, 
although sub-section (3) of the same seetion 
provides that the Deputy Commissioner shall 
enquire into the eirsumstanses of the aliena- 
tion, it is also laid down that the Daputy 
Commissioner. shall haya disaretion to grant 
or refuse sanstion. It is.slear that if the 
alienation was one whieh required the 
Depnty Commissioner’s sanetion, the 
sanstion whieh he, gave would be a bar 
to the elaim for pre-amption. It is, how- 
over, eontended on behalf of tha respond. 
ent that the property sold is not " land ” 
as defined in sestion 2 (3) of the Lund Alie. 
nation Ast, inasmnush asalthough it is assess. 
ed to lani revenue it is insluded in the 
abadi, and it ia alsa? pointed out that the 


, site was purehased by the vendee for building 


purposes. This is a point whieh has not 
been sonsidered by the Courts below, and I 
accordingly remand the «ease under Order’ 
XL', rule 25, Civil Proosdure Code, to the 
Conrtof firat instanoe for an enquiry and 
finding on the question whether at the time 
of the sale the: property in suit was “land” 
within the meaning of the Land Alienation 
Aet. The report should bs submitted throngh 
the Distriet Judge, who is requested to give 
his own finding on the issue. 
Oase remanded, 


CALOUTTA HIGH COURT. 
Appeab FROM ÁPPELLATE DrORPE No. 362 
or 1918, 
April 22, 1920, 
Present:-—Justice Sir N. R. Ohatterjea, Kr., 
and Mr, Justise Panton, 
NRIPENDRANATH DAS GUPTA 
AND OTHERS——~PLAINTIFFS—~A PPELLANTS 
versus 
HEMANTA KUMAR BHATTA. 
OHARJEE AND orargs—Derenpanrs 


7 — RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s, 153— 
Appeal—Amendment of plaint—Limitation, 


A direction given by an Appellate Court for 
amendment of a plaint can be carried out in the 
Appellate Court. D 702, cols. 1 & 2,] 

When an amendment of a plaint is allowed, it 
relates hack to the date of the presentation of the 
plaint and the period of limitation of the suit ig 
counted from the date of the presentation of the 
plaint, and not from the date on which the plaint 
is actually amended, [p. 702, col, 2.] 

Appeal against a desree of the Distriet 
Judge, Pabna and Bogra at Pabna, dated 
the 17th of September 1917, reveraing that 
of the Subordinate Judge, 2nd Court, Pabna, 
dated the 19th of April 1915, 

Babu Jogesh Ohandra Roy (with him Babu 
Probodh Chandra Roy), for the Appallants.— 
The plaintiffs ara the appellants. The appeal 
arises out of a suit.for assounts, Tha plaint- 
iffs are the employer's heirs, the defendants 
those of the agent. The Court of first in- 


202 
BIRMILLAH REGAM t, NER MOHAMMAD, 


stanoe deareed the suit, On appeal by the 
defendants it was dismissed on the ground 
of limitation. The employer Dinanath died 
in July 1903, The agent Prosonno died on 
the 26th January 1910. The plaintiffs’ 
mother demanded assounts from the agent 
on the l4th January 1910. The suit 
was filed on 7th January 1913 in the 
Munsif’s Court, but was subsequently 
transferred to the Court of the Subordinate 
Judge on the 28th Marah 1914. The latter 
Court held that the anit was not maintainble 
in that form and ealled upon the plaintiffs to 
amend the plaint, whieh was done on 29th 
April 1914, The Court allowed an extension 
of time on that aosount up to 19th May 1919, 
I submit no question of limitation oan possibly 
arise under the eireumstanees. The nature 
of the suit was not changed. Refers to Ram- 
lal v. Harrison (1), Patel Mafatlal Naran- 
das y. Bat Parson (2) and Mengur Munder 
y. Baboo Hures Mohun Thakoor (3). The proper 
mode of eomputing limitation under suoh sir. 
sumstaneos is not, as the lower Appellate 
Court wrongly holds, from the date of the 
astual amendment, but from the date whenthe 
plaint was filed. I would, therefore, pray for 
& remand so that the ease might be heard in 
sgoeordanee with the amended plaint, 


Babu Dwarkanath Ohuckerbutiy (with him 
Babu Kalikinkar Ohuckerbutiy), for the Re- 
spondents.—-I would submit that even if the 
amendment be allowed, the suit prima facze 
is not maintainable. They had an opportuni- 
ty to amend the plaint in the first Court. They 
eannot again beallowed that indulgenee in 
the appellate stage to the prejudice of the 
defendants, Refers to Kumeda Oharan.y, 
Asutosh Chattopadhya (4). A suit does not lie 
against the heirs of the deeeased servant for 
ascounts, All these alleged misappropria- 
tions were of dates beyond three years from 


suit. 
Babn Jogesh Ohandra Roy replied in brief, 


JUDGMENT.—We think the learned 
Distrist Judge was right in saying that the 
plaint had not been properly amended. But 
we do not see any reason «why the direstion 


(1) 2 A. 882; 1 Ind. Deo. (N. s.) 1118. 

(2) 19 B. 320; 10 Ind, Dec, (x. 8.) 217. 

(8) 28 W. R. 447 

(4) 16 Ind. Uas, 742; 16 C. L. J 282; 17 0. W. 
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N 
given by him for the amendment sould not 
be sarried out in the Appellate Court. 
So far as the question of limitation is 
soncerned, the learned Judge seems to think 


. that the limitation ought to be counted from 


the date on whieh the plaint is aetually. 
amended, But onee the amendment is 
allowed, it relates bask to the date of the 
presentation of the plaint and the suif, 
therefore, cannot be held to be barred on that 
ground. 

Tt has been eontended before us that the 
plaintiff is not entitled to resover anything 
misappropriated more than three years before 
the date of the institution of the suit, even 
taking the 7th January 1913 to be sush date. 
This question, however, will have to bs son- 
sidered and tried by the lower Appellate 
Court. 

The order of the lower Appellate Court 
is, therefore, set aside and the ease sent baek 
to that Court in order that the amendment 
may be allowed and the appeal desided 
adeording to law. 

Costs to abide the result. 

Qasa remanded. 


ALLAHABAD HIGH COURT. 
'Sgcoxp Orvin Arrear No, 1042 or 1918. 
' July 8, 1921. 
Present : —Mr. Justi Tudball and 
Mr, Justice Lindsay. 
Musammat BISMILLAH BEGAM— 
PLAINTIFE— ÁPPELLANT 
versus 
NUR MOHAMMAD-—DEFENDANT— 
RESPONDENT. 
Muhammadan Law—-Marriage of minor—Option of 
puberty—Knowledge of right. 


Under the Muhammadan Law a minor woman's 
right of option to repudiate her marriage on attain- 
ing’ puberty in the absence of consummation is 
prolonged until she is acquainted with the fact that 
she has such a right; or in other words, if she dees 
not know that she has a right of rescinding the 
marriage, she will have the power to do so when 
she is aware of it. (p. 704, col. 1.] 

Sesond appeal from a desree of the Sub- 
ordinate Judge, Mainpuri, dated the out 


of May 1918, 
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Mr. M, Ishaq Khan, for the Appellant. 
Mr. Abu Alt, for the Respondent. 
JUDGMENT, 
TupBaLL AND RarFiQUE, Jd.—(Pebruary 8, 
1921).— This appeal arises ont of a suit 


brought by the plaintiff.appellant, Musam- - 


mat Bismillah, for a deslaration that 
she had lawfully repudiated her marriage 
with her. husband the defendant-respondent, 
Nur Muhammad, and that the desree, dated 
the 31st March 1915, obtained by the latter 
against her for restitution of sonjugal rights 
was of no forne. She alleged that she 
repudiated the marriage soon after the 
attainment of her puberty. The admitted 
facts are that the marriage between the 
parties took plase when the plaintiff appel- 
lant was & minor and the marriage was 
brought about under the guardianship of 
her mother. Sometime after the marriage 
Nur Muhammad, who himself was a minor 
at the tims of marriage, sued for restitution 
.of sonjugal rights and obtained-.a desree 
on the 3ist of March 1915, On the 27th of 
August 1917 the sait ont of which this appeal 
has arisen was fled by Musammat Bismillah 
for the declaration mentioned above. At the 
time of the suit the age of her husband 
was 17. Several pleas were urged on behalf 
of the defenes. The Conrt of first instanae 
dismisssd the elaim, holding that the plaintiff 
was still a minor, that there had been & 
valid retirement between her and .her hus- 
band and that the repudiation, if any, was 
invalid. On appeal. the learned Judge 
affirmed the deeree of the first Oourt on 
the sole ground that the repudiation by 
Musammat Bismillah was not made immedi- 
ately on pttaining her puberty but within 
two or three months of it. Tbe parties, 
being Sunnis, are bound by the Hanafi 
Law and aesording to the learned Judge 
under that law the repudiation ought to have 
been made immediately on attaining puberty. 

Musemmat Bismillah same up in sesond 
appeal to this Court and her appeal eame 
up for hearing before a learned Judge of 
this Conrt It was represented to him 
that the dispute between the parties raised 
an important point of law and that the 
appeal should be *referred fo a Beneh of 
two Judges, The learned Judge aseeded 
to the request of the learned Counsel for the 
parties and has referred the ease to a Bensh 
.of two Judges, | 
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We do not at present express any 
opinion upon the merits of the ease or 
the aseurasy of the finding of the learned 
Judge of the lower Appellate Court. We 
think it advisable in the interests of justice 
to have a finding on the following point, 
namely — 

When did Musammat Bismillah firat some 
to know that she had a right of repudi. 
ating her marriage ? 

The lower Appellate Court will reeeive 
evidense upon this issue and return a finding 
a8 soon 88 possible, 

The learned Judge will also resord a 
finding on the third issue, namely, whether 
the marriage of the parties has been son- 
sumated, upon whiah he omitted to record 
& finding im his judgment under appeal. 
The lower Court will return its findings at 
an early date. On reseipt thereof the usual 
ten days will be allowed for filing objeo- 
tions. 





After reaeipt of the finding their Lordahips 
delivered the following 

JUDGMENT,—On the issues remitted 
the Oourt below has some to a definite 
finding that thé marriage has not been 
eonsumated, but its finding on the 
other issue, namely, when did Musammat 
Bismillah first eome to know that she had 
& right of repudiating her marriage, is by 
no means definite or elear. The story told 
by the girl and her unele is that a Pleader, 
Shaikh Ahmed Hussain, was sonsulted and 
when he gave his opinion, her unole Abdulla 
informed the girl and she at onee repudiated 
the marriage. The anole Abdalla and the 
girl herself put this at a period of some 
three years before they gave their evidense, 
Ahmed Huesain, on the other hand, put it at 
some 3$ years, but he was by no means 
definite and the Oourt came to the conelusion 
that it must have been sometime between 
November 1916 and Jannary 1917. The 
repudiation was made on the 7th of Mareh 
1917. The lower Court has 5s552:1231 that 
the appellant wes informed of the opinion 
of Shaikh Ahmed Husain at the very timo 
that it was given. Ib is very diffienlt, if not 
impossible, to fix the exast time when the 
plaintiff was informed of her right of 
repudiation, buf wa may take if hat the 
fast that a Pleader was eonanlted, shows 
that her intention was to repudiate and, I 
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think, we may aesept ib as elear that the 
‘girl repudiated the marriage withont any 
unreasonable delay. The lower Appellate 
" Court at first found that the repudiation 
took plase about two or three months after the 
girl had arrived at the age of puberty. 
The issue was remitted, besause this Benah 
was of opinion that the rule laid down by 
Imam Muhammad was the more reasonable 
and equitable rule to be applied in India, 
namely, that & woman's right of option 
is prolonged until she is asquainted with 
the fast that she has sush a right. In 
other words, that if she does not know 
that she has aright-of reseinding the marriage, 
she will have the power to do so when she 
ig aware of it. We think in the sirsum- 
stanees that the plaintiff appellant repudiated 
the marriage without any unreasonable delay 
after she besame aware of her right to-do so. 
In these sirenmstances we think that the 
plaintifi’s suit ought to have been deereed. 
We, therefore, allow the appeal, set aside the 
desrees of the Courts below and deeree the 
deelaration asked for by the plaintiff that 
she has lawfully repndiated her ‘marriage 
with her husband, the defendant-respondent 
Nur Muhammad, and that the deeree, dated 
31st of Maroh 1915, obtained by the latter 
‘against her for restitution of eonjugal rights 
ig pow of no foree. The plaintiff will have 


ts in all Courts, 
ids Appeal allowed. 


PATNA HIGH COURT, 
Sncoxp Civit APPEALS Nos, 433 To 437 AND 509 
or 1919. 
July 25, 1921. i 
Present :—Mr. Jwala Prasad, Asting Chief 
Justiee, and Mr. Justice Das. 
KHUBI MAHTON AND OTHERS— 
DAFENDANT4— ÁPPELDANTS 
veraus 
Mahant LACHMI DAS AND OTHEBS— 
PUAINTIFES AND Musammat BIBI 
ANIZ BANO aND OTHERS — DEFENDANTE — 


RESPONDENTS. 
and Diluvion Regulation (XI of 


Lumon 
Bengal Allum meaning 


.1825), $ 4, First—“ Gradual 
of. 


- What isa gradual accretion within the meaning 


accession,” 
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of clause first of section 4, Regulation: XI of 1826, 
must depend upon the circumstances of each case, 
the nature-of the river, the manner of the accre- 
tion and the quantity of the land thrown out 
each year. But it ig nob necessary that-in, order 
to be gradual the accretion must be imperceptible. 
Lp. 705, col, 2.] 

Srinath Roy v. Dinabandhu Sen, 26 Ind, Oas. 467; 
42 C. 489; 18 0. W. N. 1217; (1914) M. W. N.. 654; 
] L. W. 733; 16 M. L. T. 319; 12 A. L., J. 1198; 20 
C. L. J. 885; 16 Bom. L. R. 901; 41 I. A. 221 
(P. 0.), and Lachmi Narayan Lal v. Kesho. Prasad 
Singh, 52 Ind, Oas. 147; 5 P.L.J. 1; (1920) Pat, 
102, followed. 

Sesond appeal from a deeision of the 
Subordinate Judge, Mozufferpore. 

Messrs. S. Sultan Ahmad, S8. Mohammad 
Tahtr and Panchaman Banerjee, for the Appel- 
lants. 

Mesars, 8.H. Imam, P.O. Manuk, Sivanandan 
Hoy and S. P. Varma, for the Respondents, 

JUDGMENT. 

Jwata PrasapD, A. O. J.—The defendants 
are the appellants in these esses. They are 
aggrieved by the desision of the Court below 
awarding a deeree to the plaintiff for re- 
covery of possession of the lands in dispute. 
The lands originally formed the bed of the 
river Gandak and eame out of the water 
reaently, partly in the year 1318 and 
entirely in the year 1319, The plaintiffs are 
the Zemindars of the village to whieh 
the river in question adjoins on three 
sides. The defendants are the tenants of 
the lands adjoining the river. The river 


‘having reseded, the lands whioh have-appear- 


ed from the river are sontiguons to the 
defendants’ holdings. The plaintiffs elaim 
the lands in question as proprietors thereof, 
as they are the owners not only of the village 
but also of the river, whioh is a small stream 
as compared with the river Ganges and other 
rivers the proprietorship of whish belongs to 
the State. The- plaintiffs’ ease in short is 
that the lands, while sovered with water, 
belonged tothem and although they were 


.nob able to eultivate the lands when under 


water, they will be deemed -to-be in posses- 
sion of the same and when the lands re ap- 
peared, they are entitled to exereise posses- 
sion over them. They, therefore, elaim to 
have title over the lands and also to have 
possession of the same. They elaim to 
resover possession from the defendants, who 
are in possession of the lands, as mere tres- 
passers, 

The defendants, on the other hand, oppose 
their eleim upon the ground. that the land 
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is & gradual aesession to their holdings 
and under sestion 4 of Regulation XI of 
1823 they slaim tobe entitled to hold the 
sama on the same eonditions as they hold the 
land adjoining as tenants in the village. 

On behalf of the plaintiffs the applisabil- 
ity of seation 4, elause J, of the Regulation 
has been disputed to lands of the nature in 
question, namely, to lands whish form the 
bed of shallow rivers the property of indivi- 
duals. The plaintiffs aontend that the 
right of the proprietors in sueh lands has 
been preserved by slanse 4of sestion 4 of 
the Ragulation. There has, however, been a 
divergende of opinion upon this point. It is 
needless to deside it at this stage. Assum- 
ing that elause 1 of section 4 does apply 
to the lands whieh have some ont in the 
present case of the river Gandak, the defend- 
ants ean claim to hold these, lande only 
when they have bəen gained “by gradual 
asasasion’ within the terms of that seetion. 
The Oourt below held that the defendants 
were not entitled to take advantage of elause 
1 of that sectiop, inasmusb as it was not estab» 
lished that the land was gained by gradual 
aesession to the defendants’ holdings. In ar- 
riving at this finding the Court below observ- 
ed as follows: “From the evidenee on the 
record I eannot say that the disputed lands 
have been formed by slow and gradual asere- 
tion of the river; in fast there is satisfactory 
evidence that in every year the saesretion 
has been eonsiderable and eapable of identi- 
fieation. Even some of the defenses witness- 
es admit in eross.examination that the ac- 


aretion was 8 or 9 luggas in 1318 and 7 or. 


8 luggasin 1319.in breadth. This sannot be 
ealled slow and gradual assretion, nnd this 
aeoretion eannot be ealled to be im- 
pereeptible or ineh by ineh or foot by foot." 
The lower Oourt seems to be under 


the impression that the aeeretion must be. 


impereeptible. so as to some under the per- 
view of elause 1 of the. sestion, This, no 
doubt, may have been the view in the «ase 
of Lopec v. Muddun Mohun Thakoor. (1), bat 
this view has been eonsiderably varied by 
their Lordships of the Judisial Committee 
in subsequent sases, upon the ground that 


(1) 13 M. L A. 487; 14 W. R, P. C, 11; 6 B. L. 
K. 521; 2 Suth, P. O, J. 336; 2 Sar, P, O. J, 594, 20 


B, R. 625, 
45 
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the law of gradual aesretion obtaining in 
the English Law does not apply to Indian 
rivers, vide Srinath Hoy v. Dinabandhu Sen 
(2). The view taken by the Privy Couneil 
has been adopted in this Court in the ease 
of  Lachmi Narayan Lal v. Kesho Prasad 
Singh. (3). The seation itself has not the 
word ‘impereeptible’ in it, It only says that 
the aesretion must ba ‘gradual’, Now whatis 
a gradual aesretion must depend upon the 
eireumstanees of eaeh ^sase, the nature of 
the river, the manner of the aeeretion, and 
the quantity of the land thrown out eaeh 
year. The Court migbt Lave had in its view 
the aforesaid considerations when holding, 
as above, that elause l of the seetion does 
not apply to the present ease, but we do not 
know what would have been the view of &he 
Oourt ifit had notin its mind the illusion 
that in order to be gradual the aeeretion 
must be impereeptible under the said elause. 
We, therefore, desire that the Court below 
should some to a finding as to whether in the | 
present ease the land in question was gained 
by gradual aseretion, without taking into 
eonsideration that the proeess of aseeretion 
must be impereeptible, No doubt, as observ- 
ed above, the Court will take into sonsidera- 
tion the evidense upon the redord upon the 
aforesaid élements in order^to seonstitute 
gradual aesession. We, therefore, direst the 
Court to some to a definite finding. upon the 
first partof iesue No. 7 in-view of the 
above observations and to remit the finding 
within & month from, this date. I would 
make that issue more. ,elear and explicit in 
the following. terms: “Have the lands in 
suit been gained to the holding of the defend.’ 
ants by gradual aseession from the reeesa 
of the river Gandak asa eontemplated by 
Regulation XI of 1825," The «eost of the 
remand will abide the reault of the litiga- 
tion. 

- Das, J.—I agree. 

Oase remanded, 

(2) 25 Ind. Cas. 467; 42 O. va 18 O, W. N. 
1217; (1914) M. W. N. 654 1 L. W. 733; 18 M, 
L. T 319; 12 A. L; J. 1198; 20 O. L, J, 885; 16 Bom, 
L. B. 901; 411. A. 22L (P. 0). 

(3) 52 Ind. Cas, 147; 5 P. L, J. 1; (1920) Pat, 
102, 
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ZCALCUTTA.HIGH COURT. 


APPEsLS FxOM APPELLAIE Decanes Nos. SOL . 


" .  . AND 802 or 1919, 


^ daly 97,1990. - 2s 


"Present ; — Sir Asütos Mookerjee, KT; 
Acting Ohief Justice, and Juatise - 
Sir Ernest Fletoher, Kr, 
Ix No.. 80k or 1919 . ad 
` Sreemuity Y &1Z ANNESSA, Wipow. OF 
ABDUL WAHED, AND OX THE DEATH CF THE. 
‘SAID “Sreemutty FAIZ ANNESSA, ng& Hare 
AND LEGAT REPRESENTATIVE ABDUL y 
, SOBHAN—Peatnrirr—Aprensust. 
-yersus 
aga wa AND. GENE E 
`  =— RESPONDENTS. , 
Ix No, 802 op 1919. .. l 
| Sreemutty MAIMANNISSBA— Pranerurs — 
APPELLANT. 


- 


t- wersus, —. 

‘Sreomutty GAGANESWA RI AND OTHER&— 
‘Der wp xts—Responpents, © 007 
` Landlord: and tenant—Decree for vent against repres 
séntative “tenant, whether binds all— Bengal Tenancy ` 
Act (VIII of. 1855), s. .15,: ‘failure ite: comply with— 
Landlord, whether can treat one of: ‘several tenants as 

i sata of entire tenancy. 


La 


“A decree ‘obtained: against one of several tenants 
cannot “be exécüted against the ‘entire tenancy,’ 
unless it is established’ that-all-tlie tenants "had held: 


him out as.their representative in their transactions; 


With the landlord and where this is established, 2. 
: gale held under such a,décree, bihds all the. .od-owners 
stig ah they were not partiés ‘to the suit. Ip 107, 
col 2 
Failure on the parb of several heirs of a ‘tenancy, 
. to comply. with the requirements of section 15 of-the, 
‘Bengal Tenanóy Act? does not neoessarily , entitle 
the landlord. to treat one of the several ‘heirs of the’ 
original tenure-holdezt ‘as: fepresertative of the. 
'entire.tenaney "cp: 707,'001.2; p 70M;c0l .] S 
Uo Khetter Mohan Pal;v.- Pran- Kristo’ Kabiraj, 8 C. 
wW: 'N. 571, distinguished.. 


Appeals against the TN of, the Ad. 
 ditional. Dietrist. Judge, Ohittagong, - dated. 
, thé- 28th 
of the First Munsif- at Botbania, dated the 
“24th of May 1919, 

- .FAOT appear from the jndgment. ¢ 

“Babu Surendra’ Ohandra Seni(with him: 

ee D. L. Kastgir, Ohandra Sekhar Sen and: 
Soresh Ohandra Sen), for the ‘Appellants.— _ 
Phe plaintiffs are the appellants, Thay. 
are the heira of the original tenure holder. 
The defendants are purebasers of the tenure 
in exesution of a decree for rent obtained 
. against one of the sons of the original- 
(enure holder, The faets found by the 
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lower &ovellata Court — it abundantly 
elear that no-one was held out as the re- 
presentative of allthe heirs of the original 
tenure-holder. The slightest enquiry on the 
part of the.landlord wonld have disclosed 
the existense of heirs other than the person 
against whom the decree for rent was 
‘obtained. The execution-purchaser at the 
rent sale hae, therefore, acquired no right to 
the shares. of the plaintiffs, The right, title . 
aud interest only of the party to the rent suit 
passed ‘under -the sale. The prineiple. of 
representation enunsiated in Nitayt Behari 
Saha y.. Hari . Govinda Saha (1) has no 
applisation to the fasts of the present ease. 
Whether*one of several tenants sau be 
regarded as a. representative of the reat 
must depend on the eireumstanses “of each 
ease, and, is prineipally a question of. fast. 
See Ohameikarini: Dasi v, Triguna Nath 
Sardar (2), Refers also to Roop Narain 
Singh v. Ju;goo Singh (3), Ananda. Kumar | 
Naskar v. Har Dass Haldar (4) and Ashok 
Bhuiyan v. Karim tepari (5). : 

‘Babu Narenira Kumar Das, for the Rə- 
'spondenta.—1t was the duly of the plaintiffs 
to notify to the landlord that they were 
the heirs of the ‘original tenure-holder. 
The landlord was not bound to find out all, 
the -beira and then»ue them for rent. See; 
Khetter Mohan ‘Val v. Pran Kristo. Kabiraj 
(c). The. person against whom the rent- | 
deáree was obtained was in gole . possession: 
.of.the tenure and his name was also entered 
in .the Hesord of Rights. ' These faata, 
elearly make the prineiple in Nifoyi Behari: 
Saha v. Harti Govinds yaha (1) applisable.. 
See also -Bestion 15 of the Bengal Tenanoy 
Aot. ,The. deeree against the 'resorded ten- 
anb was thus a. rent-deeree and the entire. . 
ténure passed at the exesution-sale and not 
merely the right, title and interest of tha 
judgment. debtor, | 

. Babu: Surendra Ohandra Sen was noi 
“called upon, to reply. : 

Dk Ek; A. C. d. — These: are appeals: 
by the plaintiffs. in two suits for resovery 
af. joint possession of land. . x a 

EEF 26.0. B77: 13 Ind: Dec. (x; s.) 1083, 

(2) 19 Ind. Cas 959; 17 O,W. N. 833. 

(3) 10 W. B. 804. 

(4) 27 O. 645 4 0, W._N. 608; 14 Ind. Deo. (1N. s) 
859. a 

(5) 9 C. W. N. 843, [en i 
di 8 0. W, N. 871. 
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The land admittedly belonged at one 
time to Abdal Rashid, The plaintiff in one 
- of these suits is one of his daughters, the 
plaintiff in the other suit is one of his 
daughters. in-law. Their eontention is that 
their interest in the tenure hes vot heen’ 
affestad by a sale held on the 7th August 
1906: in exesution of a desree for rent 
obtained against Abdul Wahid, one of the 
sons: of the original tenure-holder Abdul 
Rashid, 
‘ The Courts below have dismissed the 
suits. The Court of first instanse found 
that the claim was not barred by limita- 
tion, but that the oireumstanses indisated’ 
that the plaintiiffe had allowed Abdal W whid 
to represent the ‘ownership of the tenure in 
theic transactions with tha landlord, and’ 
that sonsequently they had no right to som- 
plain if any untoward sonsequenses followed. 
Upon appeal, the Distriet Judge has eon. 
firmed the deerees of dismissal, although he 
has not accepted all the. findings of the 
Court of first instanas. He has held that 
Abdul Wahid was not the reeorded tenant, 
but has added that even though he was not 
the resorded tenant, the very faet that rent- 
deerees were obtained against him shows 
that he was reacgnized by the landlord as 
the tenant, and that sonsequently the re- 
gistration of his name was without signifi- 
sanes. The Dietriot Judge has further laid 
stress on the sireumstanos that the name 
of Abdul Wahid was entered in the -Resord 
of Rights asthe sole possessor in respest of 
these lands 

On the present appeal, it has beén oon- 
tended that the fasts found by the Distriat 
Judge make it impossible for tha defendants, 
‘the exeoution parshagers , fo sontend suosess- 
fully that. they have aequired a right to the 
‘shares elaimed by the plaintiffs. The argu- 
ment in substanes is that the prineiple of 
‘representation has no application to tnis 
-sase, and that as Abdul Wahid alone was a 
party fo the rent suit, only hia right, title 
‘and interest have passed under the sale, 
leaving unaffeeted the interest of the plaiut- 
ifs. We are of opinion tbat this eon. 
‘tention is well-founded and must prevail. 

In order to entitle the exesation’ saha 
to invoke the ‘aid of the prineiple of rb- 
` presentation enuneiated in the ease of Nitays 


' Behart Saha v. Hari Govinda Saha (D, whish | P 


‘followed the rule reeognised in Jeo Lal 


- 


INDIAN CASES; 


.9ne out, of 


one of the 


” o? 


Singh v. Gunga Pershat (7), ib is not 
suflüsiens to show that the landlord has 
shossn to obtain a desree for rent against 
several heirs, It has to be 
established that all the tenahts have held 
‘out one of them as their reprerentative in 
‘their transastiona wich the landlord. I£ 
they "have so held ont one of them to re- 
present them in the matter of the lenaney, 
they sannot somplain if & decree for rent 
is obtained by the landlord again*t: that 
representative, and the entire tenaney 
brought to sale in exeeution thereof; aueh 
so-owners would bs aífested' by the rale 
even though they were not ‘parties to the 
deoree, Roop Ni:rain Singh v Jujgoo Singh 
(3), Ananda Zumar Nackirv Hv Dass Haldar 
(4): 4sho't Bhutyarv. Karim Bepari (5 , Ohamat- 
karint D si v. Triguna Nath Sardar (2), Budy>r 
Rahman v. Matiar Rahman (Karam Ali) (8), 
Doorgadhur Bewwas v, Huro Mohinee Dabee (9), 
Be oy Sankar Sirdar v Ra endra Kumar Basu 
(10), A4fraz Molla y Kulsumunnessa Bibi (11), 
Manurattan Noth v. Hart Nath Ds (12), 

In the ease before us, no reascn has 
been assigned why tho landlord should 
have brought the suit for rent againat 
one Out of several reoresentatives of the 
original tenant. On the other hand, the 
facts found in the judgment of the Court 
of first instansee make it abundantly elear 
that. if the elightest enquiry had been made, 
the landlord would have discovered that 
there were cher heirs than the person 
whom he intended to sue. Reference has 
finally been made to the provisions of 
sastion 15 of the Bengal Tenaney Aet, whish 
pressribes the proeedure to be followed by 
persons: who have auosesded to a perma» 
nent tenure. Ithas been suggested that aa 
the plaintifis did not appear to have 
given the: requisite notice under that 
sestion, they are debarred from relief in 
the present suits, We are of opinion that 
there is no fouvdation for this sontention. 
Failure on the part of heirs to somply 
with the requirements of sestion 15 does not 
necoasarily :entitle the landlord to treat 
several heirs of the original 
- (7) 10 C. £96; 5 Ind. Dec. (x. s.) 664, 

(8) 21 Ind. Cas. 47; 18 O.L J 271. 


9) 1 Ind Cas. 81; !8 C, W.N. 270. 
od 1 Ind. Cas. 539; 9 C. L. J. 479; 13 Q. W. N 


(11 40. L. T. 68; 10 C. W, N. 176. ° 
Ve), gs 5 J, 500. 


F 
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tenure-holder as representative of the 
tenaney. The ease of Kheiier Mohan Pal 
v. Pran Kristo Kabiraj (o) is elearly dis. 
tihguishable; the objeetion as to defest of 
parties was raised in the rent suit, and 
no question arose as to the effeet of: the 
desree whieh might be made therein, In 
our opinion, upon the faets found by the 
District Judge, whieh we have summarised 
above, there is no answer to the elaim 
of the plaintiffs. P 
The result is that these appeals are allow- 
ed, the deerees of the Distrist Judge set 
aside and the suit deereoed with eoats in all 
the Courts. É 
FLETOHER, J.—-I agree. 
Appeal allowed. 


PRIVY COUNCIL, 
ÀPPEAL ¥40M THE Mangas Hien Covar, 
February 25, 1921, 
Present:—Lord Buekma:sser, Lord Shaw 
and Sir John Edge. 
RAMABHADRA NAiIDU—Derexpaxr— 
APPELLANT 
versus 
IKADIRIY ASAMI NAICKER— 
PLAINTIFF— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 94 


—Egecution of decree—Sale—Certificate, nature oj — 
Construction Certificate, conclusiveness of. 


A certificate of sale issued by a Court is a 
document of title, and it ought not to be lightly 
regarded or loosely construed. Where, therefore, 
in pursuance of such a certificate the purchaser 
is placed in possession of the property described 
therein, and there is no ambiguity in the words 
of the certificate, itis not within the competency 
of the Court, in a suit brought by the judgment. 
debtor, to construe the certificate by reference to 
other documents, and to place a limitation upon 
the extent of the property to which it refers, as to 
do so would defeat the object of the certificate. 
[p. 709, cols, 1 and 2.] 

Appenl from & judgment and deeree of the 
High Court, Madras (Sir Abdur Rahim and 
Srinivasa Aiyangar, JJ.), dated Marsh 7th, 
Desember 19th, 1417, varying a deeree of the 


Temporary Subordinate Judge, Ramnad at 
Madura, 

Messrs, De Gruyiher, K. O., and Kenworthy 
Brown, for-the Appellant. 

Mr. Narasimham, for the Respondent. 

JUDGMENT. 

„Lorn Booxmastes,—The father of the re- 
spondent in this appeal was formerly the 
pwner of a small Zamindari, known ag 


OASES, [1921 
Doddappa Nayakanur, and on 15th September 
1893 he əxgənted a mortgage of the property 
in favour of one Sabhapati ^ Ohetti, The 
mortgagee took proeeedings in 1901 in the 
Subordinate Court of Madura against the 
mortgagor and against the respondent, who 
was his son, to enforse the mortgage, and 
obtained in Ostober 1901 a deeree for the 
amount of the mortgage *money and, in 
default, for sale of the mortgaged properties. 
The mortgagee, in 1906, assigned his deeree in 
favour of the present appellant, who brought 
the mortgaged properties to sale in exesution 
of the desree, and having obtained leave to 
bid, purehased them on 22nd April 1907. 
The asale was aonfirmed on Ist July of the 
same year, and delivery was made to the 
appellant on 3rd, 14th and lóth August 
1407, The questions that have arisen upon 
this appeal depend - entirely upon the 
determination of what was actually purshased 
by the respondent. The faets that give 
rise to the dispute may be shortly stated, 
The mortgage ineluded in ita pareels “the 
Pannai lands in certain named villages whieh 
belong to me, and whish are in my enjoy- 
ment." At the date of the mortgage eertain 
Pannai lands to the extent of 226 Kulig 
were not in the enjoyment of the mortgagor 
at all. They were in faet in the enjoyment 
of the widow of the previous Zamindar of the 
property, who had been in possession of them 
sines 1877 by an arrangement made with her 
husband. 

The learned Judge of the Subordinate 
Court of Madura and the Judges of the High 
Court at Madras, from whom this appeal has 
been bronght, have alike decided that in 
these eireumstanses these 226 Kulis were not 
ineluded inthe mortgage. Their Lordships 
are in entire agreement with- this opinion, 
and they have nothing to add by way of 
emphasis or further reasons to the argumenta 
stated by the learned Judges as those whieh 
lead to their eonelusion. 

The widow died in June 1901, and at tha. 
date of the deeree in Ostober 1901 in 
exesution of the mortgage, the mortgagor and 
his heir were in possession of these properties, 
The deeres for the realization of the mortgage 
set out the villages and hanflets, and direeted 
their aale with all "the Pannai lands belong. 
ing to the defendants and in their enjoyment," 
and the sale proclamation followed the words’ 
of the decree. The property was actually 
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wold on 22nd April 1907, and objeetions were 

taken to the sale, among other things, upon 
the ground not that the Pannai lands were 
oatside the mortgage and exsluded from the 
sale proelamation, but besause there ought 
to have been a list of the Pannai lands whieh 
eontained by measurement 500 gares; these 
objestions were disallowed and the sale was, 
by order of the Subordinate Court, eonfirmed 
.on Ist July 1907, and this order was 
Supported on appeal. The sale sortifieate 
was dated 25th July of the same year, and 
it ineluded “the whole of the Pannai lands 
belonging to and enjoyed by the sons of the 
first defendant, who aequired them as legal 
representatives of the first defendant” and all 
ineomes, rights and privileges attaehed to the 
Zamindari. 

It is in their Lordships’ opinion impossible 
to sonstrue this sale eertifisats as limiting in 
Any way the extent of the Pannai landa to 
-whieh it referred. , 
. At the time when it was issued, the whole 
of the lands in dispute were in faet in the 
enjoyment of the sona cf the mortgagor, who 
had asquired them as his representatives. 
‘The learned Judges of the High Court appear 
to regard the words set out as eapable of 
explanation and limitation by referenee bask 
to the mortgage itself: but their Lordships 
are unable to assede to this  eontention. 
There is no ambiguity in the worda of the 
eortifieate that are eapable of explanation by 
sueh means, and the object of the sale 
werti&ente would be defeated if it were 
possible to shange its plain meaning by 
referense to other dosuments. -The rights of 
the mortgagors, however, need not have been 
taken away by this feet, as they were at 
liberty to have taken proseedings in the suit 
in order to raise the sontention that they 
now put forward under seetion 47 of the 
Code of Civil Proeedure, 1908, but this 
they .have never done and it is now too late. 
The Atthakshi followed the words of the sale 
eertifisate and sonsequently of these lands 
possession was duly given. ` 

The learned Judges of the High Court 
took a different view, holding that the 
general words in all the doeuments muat be 
limited by referenee baek to the mortgage, 
but that of the 226 Kulia 68 were astnally 
delivered owing to the referenee to the 
enenmbranees in the doeument diresting 
delivery of possession of the property. Their 


Lordships would agree with this eonelusion 
if they plaeed the same eonstruetion on the 
sale sertifisate as that aseoptod by the learn- 
ed Judges of the High Court, but this they 
are unable to do. The sale eertificate was 
in their opinion plain, and its meaning 
was Besepted by all parties at the time, show- 
ing that, even if they misunderstood the 
operation of the mortgage they were under 
no misapprehension as to that of the eertifi- 
eate, Certificates of sale are dosuments of 
title whieh ought notto be lightly regarded 
or loosely sonstrued. Thereis fall opportun- 
ity for whallenge of all proeesdings in the 
exesution of mortgage deerees at the time, 
and exeept in elear eases a purehaser ought 
not to be harassed in his possession by dise 
putes arising years after his purshase. They 
are sonsequenily unable to assent to the 
view taken by the High Court, that any 
part of the Pannai lands should be exeluded 
from the sale sertifieate, and they think that 
the Subordinate Judge was right in holding 
that they were all bound by the deeree and 
ineluded in the sale. 

For these reasons their Lordships will, 
therefore, humbly advise His Majesty that 
this appeal should be allowed with eosts, 
and the deeree of the Subordinate Judge 
restored. ` 

Appeal allowed, 

Solieitor for the Appellant:—Mr. Douglas 
Grant. 

Solieitor for the Respondent, —Mr. H. S. 
L. Polak. . 





OALOUTTA HIGH COURT, 
Appeal FROX ORDER No, 16 or 1921, 
July 6, 1921, 
Present:—Justise Sir N. R. Ohatterjea, 

Kr., and Mr, Justise Pearaon. 

KIRAN OHANDRA GHOSH—Jupanunt. 
DRSTOR—ÁPPELLANT 
versus 
SHYAMAPADA CHOWDHURI anp OTHERS 
—Dacszz. Honpass AND Pro forma 


RasPONDENTS— RESPONDENTS, 
Oonstruction of decree—Costs—Decree awardi 
interest on costs, set aside by High Court, but restored 

by Privy Council, effect of. 


The decree of a Trial Court dismissed the suit 
with costs and awarded interest on the costa. The 
decree was set aside by the High Court. The Privy 
Council reversed the decrees of the High Court and 
restored that of the Trial Court; 
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restored i in its entirety and defe: dant was entitled 
to interest on the costs awarced by that decree, 
bat ss the decree of the High Court was set aside 
and. there was no express order awarding interest 
on the costs of the High Court, the defendant WaS 
not entitled to interest on those costs. Lp 7,0, col, 
2; p 7 J, ool 1.] 

Appeal: against anorder of. the Subordi. 
nate J nogo; Jessore, dated the 10ch of January 
1921. 

FAOTS appear from the judgment, 

Babu Brojolal Ohackerbuty (with him Babus 
Sitaram Báünerjee and Susil Kumar Bose), for 
the Appellants.—The question in this appeal 
is in sonnestion with an order. in Counail, 
There was an objestion under -aestion 47 
of the Code. The desree holder was allowed 
eosts by the Privy Council Interest was 
allowed st ls. The otber side alaims 
interest on the sosta-of toe High. court 
and the Privy Council. The Order in 
Couneil restored the order of the first 
Court, whioh simply allowed to the desree- 
holder sosts with interest, The judg- 
ment of the Privy Counoil is reported as 
Gopal 
Ghosh (1). I submit that interest sannot be 
allowed. The direation for payment of sosts 
does not  neeessarily inelude a direetion for 
interest. Referes to Dakhina Mohan Hoy v. 
Saroda Mohan Roy (2). 

Babu Sarai Ohandra Roy Ohowdhury (with 
him Babu Khetra Mohan Ghosk), for the 
Respondents.—I have also got a ross: 
appeal. I am entitled to sosts assording 
to the rate of exchange prevalent in England 
at ihe date of the Ocaer in Uouncil, RKeters to 
Order XLV, rule 15, Givi Prosedure Code. As 
regards interest, there is no -reason why 
we should not be allowed interest. The 
High Court gave us sosts with interest, 

The Privy Council says that the firat Court's 
desree with costs: is to be restored and 
that we are also to get costs of the High Court, 
Refers to Muddun Thakoor v. Malcolm Brown 
Morrison (3), 

Babu Brojo Lall Ohacherbutiy replied in 

brief. 
. JU DGMENT.—The only question raised in 
this appeal is whether the deeree holder 
respondents ere entitled to inserest on aoe 
awarded by the Court of first nciares, 


* (1) 47 0. 416, 24 O, W, N. 5/8: 46 I. A. 299 (P. C.., 
(2) 28 0. 85; Jz Ind Dec. N 8. zd, 
(8) 18 W. R. 268; V B, LK. App. 22.] 
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Held, that the decree of the Trial Court was ` 


Ohandra Ohaudhurt v, Rojantkanta - 
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T£ nongars that the Subordinate Judge 
awarded esta and aleo awarded ` interest 
ou sneh sosis The deeree wax ret aaide on 
eppéal by this Courtand the Privy Counsil 
set aside the deeree of this Court and re- 
atóred that of the Subordinate Judge, That 
béing eo, it follows that the deeree of tha 
Subordinate Judge in its entirety waa 
restored, l 

It is sontendéd by the learned Pleader for 
the appellant that having regard- to tha 
wording of tlie desree of the: Privy (ounsil, 
it should be “held that no interest - was 
allowed. This argument is based upon the 
order that the desree'of'the Subordinate 
Judge dismissing the suit with: ‘outs - ‘should 
ba restored, 

The question depends upon the sanake AG 
of the order, and we think that the Privy 
Counsil in restoring the desree of -tha Court 
of first instanee intended to- restore it'in-its 
entirety and there is no reason for holding 
that the Privy Ocunéil meant to deprive the 
defendants of ‘the interest whieh had been 
awarded to them by the Court of- first instande 


on the amount of eosta, : 


We think, therefore, that the appéal should 
be dismissed, 
There is a eross.objestion by the: re: 
Bpondents, and the firet ground taken is that 


‘the sosts awarded by the Privy  Couneil 


should have been sonverted into Indian soin 
at the rate of ls, 64. per rupee, 


The learned Subordinate Judge has relied 
upon the Trade Journal prodnsed by tho 
appellant, The respondents  produeed a 
Noti&oation relating to eontributions to the 
Indian Civil Serviss Family Pension Fund. 
It is admitted by the learned Pleader for 
the oross appellant that the paper showing 
the sorreet rate of exshange was not pro: 
dused by either party. |. . 

That being so, and the Trade Juna 
giving the approximate rate of exebange, 
we think the orden of the Conrt below 
should stard on this point. 


The next objestion taken is that -the 
Court below onght to bave allowed interest 
on coats in the High Court. ‘It is eon- . 
tended that the High” Court’ allowed ` 
inicerest on sosis and the Privy Oouneil 
baving set aride the deeree of the High 
Court, the defendants are entitled to in. 
terest on the eosts of the. High Court 
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whieh they are to get under: the order 
of the Privy Connsil. 

But there is no express direation. by the 
Privy Counsil as to interest on sosta of 
the High Court. The Privy Couneil set 
aside the desree of the High Ocurt whish, no 
doubt, awarded interest on-sosts; but in 
making their order they did not expressly 
award interest on sosts, 

We think that there is this distinetion 
between interest on sosts awarded by the 
High Court and the interest on sosts 
awarded by the Court of first instances; 
vit, that in the latter ease the desree was 
restored; and in the former, the decree was 
set aside, and there is no expresa order 
awarding interest on the sosts of the High 
Court. | 

That being so, both the appeal.-and the 
eroas-objestion are disallowed, eash party 
bearing bis own costs, - 


List the resord be sent down as , soon, 


as the déeree is signed. 
The Rale. is discharged, 
.No order as to eosta, . - 
: Appeal dismissed; 
Rule discharged. 


aD ae 


ALLAHABAD HIGH COURT, 
Szcosp Civi, Aprea No. 751 ox 1919, 
May 2, 1921. 

Present :— Mr. Justice Walsh and 

Mr. Justioe W allaeh, 
BAM SARAN OHOUBE— Deraxpaxr— 
' APrELLANT < 
: Verays 
LALJI UPADHYA: AND OTHERS — 


:PtAINTIFEFS— RESPONLENTS, 

Agra Tenancy Act (II of 1901), s. 9— Settlement, 
lasi— Revenue Records, entry im, as to nature of tenancy 
—Suit to declare entry wrong, whether maintain- 
‘able. 


In view 7 of the provisions of seótion 9 of the 
Agra Tenancy Aot,.2 -suit asking for ‘a dedlaration 
that an entry inthe Revenue Records at the ‘last 
Settlement as to the nature of a tenancy i 
it is- not maintainable. Tp; 7t, col, 2; p. 7 2, 
ool. | 
*. Seaond appeal e: a desree of the 
First Additional Sabordinate Judge, G'aazipur, 
. Hated the 10th Mareh 1919, 


INDIAN 


CASES., "ll 


Mr, U. K. Bajvat, for the Anpellant, 

Mesars. Badri Naratn and Janki rasa, for 
the Rasnoondents. 

JUDGME VT, —The'^ plaintiffs i ia this ated 
sue for a deslaraticn that they ara in passes. ° 
sion of plot No. 351 in M^vza Sakhpura and 
that they are the Muafidars of that holding. 
In the alternative they sue for posseasion. 
At the last Settlement in the year 1888 
the plot was entered a3 the fixed rate 
_tenaney of defendants Nos. 1 to 9, 
who sold their rights and title in the plot to 
defendant No. 10, who resisted the suit and - 
ig appellant i in this Court, The plaintiffs bad 
applied in the Revenue Courts to have the 
entry altéred but were unsuasessful Both 
the lower Courts held that asa matter of 
fast the entry in the year 1883 was due to a 
miatake and they further held that thay were 
not prevented by seotion 9 of the Tenaney 
Ast from going into this matter. They 
based their desision ou the ruling in the ease 
of Jaínath Pathak v. Kalka Upadhys (1), 
Seation 9 lays down that every entry at the 
last revision of records before the eommenee: 
ment cf this Ast resording a personas a 
fixed rate tenant shall be eonelusive proof 
and soon, It is eontended on behalf of the 
plaintiffs in this Court that that seetion has 
only applieation i in suits between Zimindars 
and tenants and that it has no applisation to 
the present sase, as the Zamindar is not a 
party to the suit. The learned Vakil relies in 
support of his eontention on the ruling 
already referred to as well as on aja. 
dhar Das:undhi v, Gokul Dasaundht (2). In 
these cases there was no dispute as to the 
“nature of the tenansy whieh had been entered 
at the time of Settlement. The dispute was as 
batween persons who slaimed to be entitled to 
the tenansy as entered in the Hesord of Rights. 
We fully agree with the general prineiple laid 
down in these aases and even if we did not agree, 
we would be bound to follow the desision in 
‘the oase of Juinath Pathak v, KalkaUpadhya (1), 
but the present ease differs from those eases in 
“thab in those eases there - was no dispute as to 
the nature of the tenaney in the village papers, 
whereas the whole point in the present sase ia 
‘that the plaintiffs slaim that the nature of the 


-fenanoy as euterad in $he la-t Sattlsment wag 


: (1, 18 Ind, Cas. 643; 34 A. 285; 9-A, L, J, 238, œ 
(2) Sel. Deo, No, 2 of 1909, 


‘mistake or not. 


` ilala to be set aside on the ground of fraud, 
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‘wrongly entered and that it should be deelared 
that that entry wana mistake. Tlie seetion 
may, and undoubtedly on ossasions does, lead 
to hardship:when there are eases of admitted 
mistakes, but when a &eetion elearly lays 
down that an entry is eonelusive proof, we are 
presluded from going behind it or even deeid- 
ing whether the original entry is due to a 
Inthe.view we have taken 
of the applicability: of .seetion 9 to the 
faeta. of the ease, it is not- necessary to eon. 
sider the other point whieh has been argued. 
Having regard to what:has been said above, 
the appeal is allowed: and:the plaintiffs" slaim 
is dismissed with sosta in all Courta ineluding 
fees on the higher seale.- 
i : peu Appeal dismissed, 


+ a 
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OALCUTTA HIGH COURT. 
: APPEAL PROM ÁPPELLaTE DECAEH 
i .. A No. 49 or -1919, 
t July ), 1920. j 
; Present :—Mr. Justise Teunon and 
P Mr. Justiee Newbould. 
RAJANI KANTA DAS—APPELLANT 
versus i 
OHANDRA KUNDU 


: — RESPONDENT. 
` Praud— Small Cause Court decree, whether can be 
set aside, 


PURNA 


‘ A deoree ofa Court of Small Causes is final in 
the gense thatno- appesi lies against it; but it is 


wi 


d Where a plaintiff brings a suit or claim “which 
“to his knowledge is false, and obtains an ez parte 
.deoree, the decree ia liable to be set aside, 


Appeal against a desres of the Additional 
Subordinate Judge, Khulna, dated June 1, 
. 1918, reversing that of the Munsif, Bagerhat, 
.dated July 28, 1917. 

/ Babu Kshitish Ohandra Ohakravarty, for the 
Appellant, 

Baba Afindra Naih Moskherjee for M, A, 
oK. Fusiul Hug and Babu Probodh Chandra 
Kar, for the Respondents, 
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JUDGMENT.—This appeal arises out 
of a suit brought by the plaintiff to have an 
ez parte deeree obtained against him ret aside 
on the ground of fraud. In the Court of 
first appeal he sueseeded in obtaining a decree. 
Is this appeal it is eontended, first, that the 
deeree set aside, being & Small Cause Court 
deeree, is ina]; and, secondly, that in effest 
this wasa suit broughtto havea deosrea set 
aside on the ground that it was obtained by 
perjuredevidenoe, A Small Cause Court deoree 
is final in the sense that no appeal lies against 
it; but it eannot on that ground be urged that 
it may not be set aside on the ground of frànd, 
The present ease is nota esse in ‘which it 
has been found merely that the deeree: was 
obtained by perjured evidenee, It has been 
found here that the suit or elaim was a'false 
suit or elaim and the falsity of the elaim was 
nesesearily known to the party putting 
forward the slaim. That being so, it is slear 
that the deeree in question has been properly 
set aside and in this sonnestion we may refer 
to the sase of Manindra Nath Mítira y. Hari 
Mondal (1). The appeal is dismissed with 
sosis. 

Appeal dismissed. 


(1) 54 Ind. Cas. 626; 240, W. N. 133. 


NAGPUR JUDICIAL COMMISSIONER'S 
OOURT. 

MrsO£LLANBOUS Civi, ArPPmar No, 4or 1919, 
February 22, 1921. 
Present; — Mr. Hallifax, A. J. C, 
GANPATI AND ANOYHER—ÜDEFENDANTS— 

APPELLANTS 


DE versus - , 
MUKUNDA AND ANOTHER—PrLaINTIFE AND 


DeF4#NDANT— RESPONDENTS. s3 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 67, O. XXXVIII, r. 5—Attachment before judgment, 
when becomes attachment in execktion, i 
DO MESS pb. facet T : : 
. An attachment made before judgment under 


rule 6 of Order XXXVIII tf the Civil Procedure 


Code becomes an attachment made in execution of 
a decree for ali the purposes of Order XXI on the 
making of an application for execution, and the 
provisions of rule 57 of Order XXI apply to such 
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. án attachment equally with all- the other rules of 
. ‘that Order. [p, 715, col. 1.] 


Appeal against an order of the Distriet 
Judge, Nagpur, dated 6th November 1918, in 
Civil Appeal No. 101 of 1918, 

, Mr, M, Gupta, for the Appellants. 

Mr, M. R. Indurkar, for the Respondents. : 

JUDGMENT,.— The first two defendants 
filed a suit for money against the third 
defendant and attaehed his immoveable prop- 
erty before judgment under rule 5 of Order 
XXXVIII of the Civil Prosedure Code. After 
obtaining a deeree they instituted exeeu- 
tion proseedings, whieh were transferred 
to the Collestor and eventually dismissed 

for default made by them. Before they 
applied again for exeeution the third 
defendant transferred the property to the 
plaintiff, who made an unsueeessful objes- 
tion to the attashment in the proseedings on 
their seeond applieation and then instituted 
this suit for a deslaration that the property 
is not liable to attashment -and sale in 
exesution of their deeree, In the Court 


of the Subordinate Judge it was held that 


the dismissal in default of the first applies. 
tion in exeention did not put an end to the 
atteehment under rule 57 of Order X XI, 
besause the attaehment was not made in 
exesution of a  deeree bat before judg- 
mant, and the transfer to the plaintiff was, 
therefore, void being & transfer of property 
under attashment. ' On appeal the learned 
Distriet Judge held that rule57 of Order 


XXI did apply and remanded the ease for a. 


desision on the merits. Against this order 
of rémand the eontesting defendants have 
appealed. ; 

I aan find only three rulings sup. 
porting the  eontention of the appellante, 
one of the Oslentta High Oourt in 1912, 
Ganesh Ohandra Adak v. Banwart Lal Roy 
(1), and two ofthe Madras High Oourt 
in 1913 and 1918, Bavuddin Sahib v. Aruna- 
challa Mudali (2) and Budravaram Fenkata- 
gubbiah v. Rudravaram Venkata Seshatya 
(3)." In neither of the two latter were any 
reasons stated for the 
Bavuddin Sahib v, Arunachalla Mudali (2) 


J. 86. 
(2) 22 Ind. Cas. 851; 26 M. L. J. 216. 


(3) 48 Ind. Oas. 232, 42 M. 1; 24 M, I. T. 346; 
(1918) -M. W. N. 606; 86 M. L, d. 387; 8 L, W, ' 


BGS. 
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view taken. ln. 


(1) 14 Ind, Cas. 345; 16 0O. W. N. 1097; 18 0. L,- 
86 ? 
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Sadasiva Aiyar and Spenser, JJ, merely 
2 their opinion on the point in these 
words: "We think that Order X XI, rule 57, 
of the Civil Prosedure Code makes an 
attashment sense on the dismissal of an 
exeeution applieation only if that attaehment 
had been made ‘in exeeution of’ the desree 
and not when it had been made before 
judgment in’ yiew to a possible exeention 
of & deeree whieh might probably be passed 
thereafter." In Rudravaram Venkatasubbiah 
v. Rudravaram Venkata Seshaiya (3) the 
learned Judges said. the matter was son- 
eluded by the rulings of their own ‘Court 
in Batuddin Sahib v. Arunachalla Mudali 
(2) and two other eases reported in “Indian 
Oases” of whieh no eopy is available to 
me, and they preferred that view to the view 
set out by Mr. Justiee Woodroffe in Sewdut 
Hoy v. Sree Canto Matty (4) 

. (8) In Ganesh Ohandra Adak v, Banwari 
Lal Hoy (1) the learned Judges stated it 
as their opinion that an order for attaeh. 
ment before judgment must be taken to 
subsist for the benefit not only of the first 
applisation for exesution but also for subse- 
quent applieations, and the attashment men- 
tioned in rule57 of Order XXI is an attaeh- 
ment made under Order XXIand not onemade 
under Order XXXVIII, The only reasons 
stated for this view are that “otherwise the 
whole objeet for whieh Order XXXVIII, rule 
5, has been passed would be defeated”? 
and that “if the attaehment were to sease 
after the dismissal of the first applieation 
for exeention, the judgment-debtor would 
be at liberty to adopt any of the measures 
to obatruet or delay the exeeution of the 
deeree whioh rule 5 of Order XXXVII was 
framed to defeat." 


With all respeet, I would say in the 
words of Mr. Justiee Phillips in Rudravaram 
Venkaiasubbiah v. Endravaram Venkata Seshatya 
(3) that "the seope of Order XXXVI.I is 
unquestionably limited to attaehment before 


judgment, and all its provisions are set 


forth with a view to seeuring the plaintiff 
in the suit up to the time that he obtains a 
deeree,” and add on my own aceonnt that 
the obviously neeessary extension of thia 
protestion by rule li to a' point beyond 
the passing of a deeree must be  síristly 


(4) 33 O, 639 at p. 648; 100. W, N, 634, 
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sonstrued. The point to whish that exten. 
sion goes must not be later than is abso- 
lutely justified by the words of:the rule, 
sonsistently with avoidanee of the objest of 
the whole Order being defeated. And I 
am unable to see how the applisation of 
rule 57 of Order XXI would defeat the 
objest of Order XXXVIII. If ths plaintif 
is .próteeted ‘up till the first applieation in 
exosütion, he has all the proteetion he 
ean..expset or require, and it is entirely 
his own fault if his desrae isnot satisfied 
in the  proseeedings ^ uüder that appli. 
eation, at least to the extent of tbe property 
under attachment, It is farther tọ ba 
remarked that in "G;nesh Okan ira” Adak v. 
Banwari Lal Hoy (L) &pparently the only 
question befpre the learned Judges was 
whether the plaintiff was or wis not 
exsüsed by rule 11 of Order XXXVIII from 
going through the formality of an attashment 
again on his sesond applieation in exesu. 
tion, after his first had been dismissed in 
default, and the ruling of Woodroffe, J., in 
Sewdut Hoy v. Sree Canto Maily (4) was 
apparently not dissentéd from but merely 
distinguished as not eontrary to the desision 
on that point. " 

(n support of the view that the 
attasbment made ‘before judgment besomes 
an attachment madè in exesution we have 
the authority of Ssott, J., in Pallonj? Shapur i 
Misty v. Edward Vaughan Jordan (5) and of 
Woodroffe, J., in Sewdut Hoy v. Sree Cani) 
Maity (4).. This was not the astual point 
for 'desision in either case but was 
tog whole basis of thse  desision in 
both. In the former it was held that 
“a deeree-holder who has attached before 
judgment is “not entitled to rank vadar 
sestion 225 of the Civil Prosedare Uode 
(Ast XIV of 1582) as an applicant in 
exesution and as saeh to obtain, in execution, 
a rateable share of the property whieh he-has 
attached. uiiless, subsequently to his decree, 
he has applied for exesution ander ‘ses 
tion 285 ef seq. of the Civil Prosedure 
Gode,” This desision is “based entirely 
on the opinion that "the attachment 
before judgment enures and becomes an 
attashment in exesution,” but a d:o-ee- 
holder who has already  attaehed before 
judgment must apply for exesntion jast 


(b) 12 B. 400; 6 Ind. Dec (N. s.) 752, 
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like any other desree-holder before be ean - 


get the benefits of a rateable distribution, 
and is relieved only of the nesessity of 
making another attashment. In the Caleutta 
ease Mr. Justise Woodroffe held that where 
goods of a perishable nature wereattaehed 
and: sold before judgment, this: eould not 
be ealled a realisation of the assets on 
the date of the sale but. sould only be 
treated as a realisation made after; the 
plaintiff had applied for execution, and the 
learnel Judge refused to put the plaintiff 
in any better position than another dearee. 
holder whose deeree bore a later date, 
This also was based on the view that 
on the making of the “applieation for 
exedution the attashment before judgment 
enures and besomes upon and by virtue 
of the applisation an attashment in exeeu- 
tion," .Indeed this was the sase for both 
parties, their eontroversy being as to the date 
on whieh the assets were to be taken to have 
been realised, ! ME 

But it appears to me that the words of 
rule 11 of Order XXXVIII leave no room 
whatever for doubt on the pojat. The 
desree-holder has to take all the usual 
steps to enforse his  desree and, but for 
the special exemption provided by. that rule, 
would have to make a fresh attaeshment, 
He is exeused from doing this but from 
nothing else, and it seems obvious that the 
previous attashmentis ordered to be treated 
as equivalent to the attashment in exeen- 
tion, whieh the rule eontemplates;as normally 
required to be made and to be substituted 
for it, tbat in fast the attaehmept before 
jadgment enures and beeomes an attachment 
in exeoution. The use of the word . ‘re- 
sitashment’ ia significant. The devree- 
holder need not netually make the” fresh 
attachment, whieh would, -of. soarse, be an 
attashment made in  exeeution, but it is 
to be eonsidered as made,-that is to say, 
the previous altaehment is to be treated 
as if.it were gn attachment in sxeeution. 
it is also probable that if rule 11 referred 
to all subsequent applisations for exeautior, 
it would have spoken of "any appilisation”’ 
and not of “an applisation.” It eannot, I 
think, be urged with any show of reason 
‘that rule 55 of Order KKl,dnes not apply 
to properiy- attsshed before judgment, nor 
tule 155‘ dor’ any''of the rules from ^4 to 
69 or later, and Ieannót see what wafrhnt 


nn 
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there ean be for | supposing that the legis- 
jature intended such an attashment to be 
treated differently to any other in respect 
of rule. $7 only, and omitted to signify that 
intention more slearly thea by the mere use 
of the. words ' ‘property attashed i in ‘exeeution 
of a deeree” in that role. — 

I hold that au attashment’ made beforé 
judgment under rule 5 of Order XXXVII 
of the Civil Prosedure Code besomes an 
attachment made in exesution ofa dooree 
for all the purposes of Order XXI, on the 
making of an applisation’ for execution, 
snd that enle 57 of Order XXI applies to 
auch ‘au attashment equally with all the 
other roles of Order XXL. The order of 
remand is, therefore, perfestly eorrest and 
must stand The appeal is dismissed and 
the defendants must pay all the sosta of the 
opposite party in this Court, in whieh the 
Pleader’s fee will be Rs, 20. 

Appeal dismissed, 


> 
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LOWER BURMA OHIEF OOURT, 
Sroosp OrviL ASPsau No, 84 or 1919. 
February. 2, 1920. 
Present : — Mr. Justise Robinson, 
use MYIN ano THVEB— APPELLANTS 
` versus 


MA TOKE— Re«PONDENT. 
Buddhist Law, Burmese—Inheritance—Husband and 
wife dying within’ short interval'of ‘each ‘other Short 
interval,” what is, 


for the purposes of the special rule of inheritance 
applicable to persons governed by the Burmese Bud- 
dhist Law, by’ which' on the death of a husband and 
wife within a ‘short interval of each other the 
surviving parents of the two share the joint acquired 
property of the husband and wife, any period over 
one month should not be regarded as a short 
interval [p. 716, col. 2.] 
. Appeal against a decree of the Additional 
Distriaàb Judge, Henzada, sonfirming a 
desree passed by the Township Judge, 
Henzada, 

Mr. Ko Ko Gi, for the Appellants, 

Mr. A. B. Banerji, for the Respondent. 

JUDGME 4 P.—Maung Nyun and his wife, 
Ma Sin, after living with Maung Nyun's 
mother, Ma Toke, for a time left her in the 
raing and went and lived with Ma Sin’s 
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mother, Ma We. Maung Nyan died of plague 
on the 4th April 918 and Ma Sin died in 
childbirth on the 24th May 1918. Ma We 
died nome 20 days after Ma Sin.and the joint 
property of the husband. and wife. eame into 
the possession of Ma Sin’s siters. Maung 
Nyun besides his mother left him surviving 
one sister and two brothers. Ma Toke brought 


-a suit claiming to beentitled to half of the 


joint property left by her son and daughter. 
in-law. 

Under the ordinary rule of Buddhist Law 
Ma Sin would. be-an hair to her husband, but 
where the husband and . wife died within a 
short interval of eash other a spesial rule of 
inheritanse exists by whieh the surviving 
parents of the two would share the jointly 
acquired -property of the husband and 
wife equally between them. This rule is 
based -on seation 32 of the 10th Book 
of tte Manukye and is resognised in the 
case of -Ma Hin v. Tin. Nga: (1). The 
respondents elaim under the authority of- the 
decision of their Lordships of the Privy 
Couneil] in Ma Nhin Bwin v. Ù Shwe Gone 
(2), as being entitled to sueseed to the entire 
estate even in preferenee to their mother, In 
that desision their Lordships were -dealing 
with the casein whieh three sisters had 
absolutely severed. all relation with their 
surviving parent, they were living separate. 
ly and maintaincd no filial relation whatever 
and they were carrying on a separate business, 
Their Lordships were sareful to lay down 
thet this desision sould not be taken as deal. 
ing with or affecting parental rights in eases 
where the family sontinues to live together, 
But although the words “living together” 
are uscd, if is, I thick, slear that their 
Lordahips were dealing with the ease where 
all family ties had been broken and a 
compleie separation had taken plase At 
the present day the faot that shildren are 
Lying apart from their parents oannot be 
given the same importanos asit may bave 
had in the past, but however this may be, 
the question does not really arise in this ease 


(1) 30 Ind. Cas, 694; 8 L. B. R. 197;8 Bur. L, 7, 


145. 

- (2) 28 Ind. Cas. 433; 8 L. B. B. l; 7 Bur. L.T, 
105 6 Bom. L.B. 377; 27 M. iL, J. 4l. 18-0. W. 
N. 112 ; 16 M. L. T. 143 2) C. U, J. 265; 41 C. 
837; L L.4W:914; (1014) M. W. N, 449, 4L L, 4. 
121 (P. C). 
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owing to the fact that Ma We is dead. The 
question is whether Ma Sin was the heir to 
her husband or whether their joint estate 
is to be eonsidered as stil remaining joint 
*owing to their having died within a short 
interval of eaeh other, in whieh ease, as 
I have said, there having been no breash of 
family relations, the surviving parents would 
sueseed .to equal shares in preferense to 
surviving brothers and sisters, Before, how- 
ever, this rule ean be applied, it 19 nesessary 
to sondider what amounts to a short interval 
within the meaning of the special rule 
aontained in sestion 32 of the Maunkye. In 
the ease of Ma Hinv. Tin Nga (1) the 
hueband had died one day after his wife, so 
that it was not nesessary to eonsider the 
point. The only other ease in whieh the 
matter: was in any way eonsidered is that of 
Ma Koduv. Ma Yon (3). In that ease the inter- 
val was one of two months and seven days, 
but.it appears-to have been assumed that this 
would bs a short interval. In Mr. May 
Oung's work on Buddhist Law at page 196 
the question.is sonsidered and it is stated 
that the Manukye and other texts eolleeted in 
seetion 308 of the Digest indisate that the 
rule is applieable where tbe husband or wife 
dies before the lapse of à month or a year. 
That does not appear in the translation given 
in the Digest or in Richardson’s translation 
of seatión 32 of the 10th Book of the 
Manukye, but in the second extract from the 
Manoo D&mathat in seetion 308 of the Digest, 
it is said, “if the husband and wife both die 
within a short interval of eaeh other, there not 
being even a month's interval between the two 
deaths, the relatives of the husband and the 
wife shall divide the estate of the deseased 
equally between them," and in the 58th sec. 
tion of the 10th Book of the Manukye 
it is said: “If they both die about the 
same time, so that it is rot elear who 
was the survivor, or if it be known, but 
the months or years not  asseriained, 
aeu? Beyond this there is no authority 
to help to & solution of what is a short inter- 
val, so far as I have been able to diseover. 
The reason for the enaetmenton this speeial 
rule has been sonsidered by Mr. Burgess in 
the ease of Ma Gun Bon v. Maung Po Kywe 
(4) and by Mr. Justise Irwin in Ma Kadu v, 

(8) 2 U. B, B. (1904-06), Buddhist Law, Inherit- 


ance, p. 66. 
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Ma Yon (8), The views of these two learned 
Judges are seb out in Ma Hin v. Tin Nga (1), 
and I need not quote them again. It may be 
that the rule was made to apply to eases in 
whieh it was impossible to say, owing to the 
siroumstanees of the deaths, whether the 
husband or the wife was the survivor, or it 
may be due to the reasons given by these 
two learned Judges, or it may be due to tbe 
fast that the surviving husband or wife 
would ordinarily return to their parenta after 
the death of their partner. But, whatever 
the reason may be, it is elear that the 
provision is an exeeptional one intended only 
to meet a spesial ease, and, therefore, the 
exeeption must not be unduly extended so as 
to interfere with the ordinary rule of sueses- 
sion. As soon, therefore, as the interval has 
beeome long enough to indisate whieh is the 
survivor and that survivor hasteken up his 
or her position as sueh, the interval would no 
longer be eonsidered, in my opinion, & .short 
interval so that the eharaster of the joint 
property sould be held to eontinue. There is 
no reason, I think, why this period should be 
a lengthy one and taking the indieation given 
in the Manoo whieh I have quoted and in the 
absense of any spesial eireumstanees, | think 
that any period over one month should not be 
regarded asa short interval. Ma Sin died 


one month and 20 days after her husband 


and there are in this ease no spesial eireum- 
stanees to justify the lengthening of the 
period. I must, therefore, hold that the 
spesial rule does not apply to the present 
ease and eonsequently Ma Sin must be.treated 
as having sueseeded as heir to her husband 
and that Ma Toke, the husband's mother, has 
no elaim to share in the inheritanes as against 
Ma We who would, under the Privy Ocuneil 
ruling quoted above, apparently be entitled to 
the estate, to whish on her death her shildren 
would susseed, 
For these reasons the appeal is aeeepted 

and Ma Tokes suit is dismissed with eosts 


throughont. 
Appeal allowed, 
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LAHORE HIGH COURT. 
Szconp Civi, AprPzEAL No. 1575 or 1920. 
January 17; 1921. 

Present: —Mr. Justiee Chevis. 
GIRDHARI LAL AND OTHERS— DEFENDANTS 
— ÁPPELLANTS 

versus 
Musammat UMDAJAN AND ANOTHER 


—PrAmTIFFS— RESPONDENTE. 

Adverse possession Lease Possession, whether can 
be adverse as against lessor, before expiry of lease— 
Civil Procedure Code. (Act V of 1908), s li— 
Res judicata—Suit to recover possession on basis of 
lease, dismissal of—Subsequent suit om basis of owner- 
ship, whether maintainable, 


Possession taken during the currency of & lio 
cannot he adverse as against the lessor until the 
termination of the lease, the lessor being unable to 
sue for pun while the lease is still current, 
[p. 718, col. 1.] 

Where a suit for possession of property on the 
bwis of a lease fails, a subsequent suit for posses- 
sion of the same property based simply on the 
o wnership of the plaintiff is not barred by res 
judicata, where the Oonrt finds that the plaintiff 
Was not bound to put forward in the earlier suit 

the alternative claim which he has put forward in 
the later suit. [p. 719, col. 2] . 

Sesond appeal from a desree of the Dis- 
triot Judge at Lahore, dated the 25th Marah 
1920, affirming that of the Munsif, First 
Claas, Lahore, dated the 25th August 1919, 

Pandit Sheo Narain, R. B., for the Appel. 
lants. |. 

Mr. Oertal, Sheikh Niaz Muhammad and 
Malik Muhammad Hussain, for the Respond. 
ents, 

JUDGMENT, —This suit relates to a 
plot of land in area 16 marlas and 50 square 
feet, on which there is a building. This 
plot slong with other land belonged to one 
Jawala Dat Parshad and heon the 30th 
May 1887 leased the land to Kishen and 
Keri for a pericd of 20 years. On the Sth 
February 1902 the property was sold in 
exesulion'of a desree against Jawala Dat 
Parshad and was bought by Shah Din, who 
in 1911 sold: most of' what he had bought, 
insluding the plot now in dispute, to Allah 
' Din, father of the present plaintiffs. In 
1914 Allah Din sued Lal Chand for 
possession of two ahatas, stating that his elaim 
related to whatever had been sold or mort 
gaged by Devi Ohand to. Lal. Ohand, Lal 
Ohand had in 1891 bought some premises 
from Devi Ohand bnt apparently beeause he 
had some doubts as to Devi Ohand’s title, 
Lal Chand attorned as a tenant of these 
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premises first to Jwala Dat Parshad and ther 


to Shah Din, exeeuting rent deeds in their 
favour. In that suit it was held that the 
sale by Devi Ohand to Lal Chand only 
ineluded ahata A and not ahata B. So the 
suit was deereed only as regards ahata A. 
The plaintiffs now sue for possession of ahaia 
B. The principe] defendants are the two 
sons of Lal Chand and they resist the elaim 
both cn the grounds of limitation and res 
judicata, Lal Ohands father, Rushi Ram, 
took the plot in dispute with the building 
in mortgage from one Ahmad Ullah by a 
registered deed in 1891. The ab ge 
urge that Ahmad Ullah was himself - 
adverse possession and that they have Mio 
since held ad verse possession, and further thoy 
plead that the present suit is barred by reason 
of the former suit brought in 1914 for the 
same property. Ahmad Ullah has not been 
heard of for some years and nobody knows 
what has become af him. He may or may not 
If Ahmad Ullah was a trespasser 
even prior to the 20 years’ lease above 
‘mentioned, then the exeeution of .thig lease 
would in no way shange the ‘nature of his 
possession, whish would be adverse from the 


‘beginning both as against the lessor and 


the lessees. But there is not a serap of 
evidenee upon the reeord to show when 


‘Ahmad Ullah’s possession eommensed, I 
‘sonsider that the onus lies on the plaintiffs 


of proving any adverse possession prior to the 


'exesution of the 20 years’ lease and that they 


have failed to prove any sueh possession, I 
eonsider, therefore, that it must be presumed 
that Ahmad Ullah got possession during the 
period of the lease, He eertainly must have 
had-possession some time prior to bis mort- 
gage to Lal Ohand, bnt this is all that ean be 
said. 


Assordiug to the plaintiffs Ahmad Ullah waa. 


one of the sub-tenants of Kishen and Keri, 


but the defendants deny that he was a sub. 


tenant and assert that he was a trespasser. 
The lower Courts have not desided whether 
he was a sub-tenant ora trespasser regarding 


‘the deeision of this question as unneeessary 


besause the lower Oourta held that even if 
he wasa trespasser, his possession sould not 
ba regarded as adverse to the lessor during 
the period of the lease. The lower Oourts 
held that adverse possession as against the 


‘lessor must be sounted only from the terminat 


tion of the lease in 1907 and the present 


ris | 
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suit, having been brought within I2 years 
of that date, is held by the lower’ Courts to 
be within time. The Jower Oourts have also 
. held that the former suit brought in 1914 
is no bar to the. present suit and they have 
deereed .the claim, giving the plaintiffs a 
decree for possession of the land on sondi. 
tion of payment of Rs. 250 as eost of the 
building giving, however, the option to the 
defendants of removing their malba in ease 
they do not wish to aaeept the money. 
. The defendants appeal and from what 
has been stated above it will be seen that 
the, two questions whish I have to deside 
are whether the suit is time-barred and whe- 
ther. it is barred by reason of the former 
suit brought in 1914. Aa regards limita- 
tion, the firat question fo sonsider is whe- 
ther possession ean be regarded as adverse 
‘against the landlord during the eurreney of 
the lease. If it be beld that limitation begins 
only from the termination of the lease, 
then it i, unnecessary to deside whether 
Ahmad Ullah was a. sub-tenanf or a tres- 
passer, If, however, it be-held that possession 
should be regarded as adverse against the 
landlord even during the eurreney of the leasa, 
then it will be nesessary to deside whether 
Ahmad Ullah was a sub-tenant or not, For 
the appellants it is admitted that if Ahmad 
‘Ullah was a sub-tenant of Kishen and Keri, 
limitation, will run only from the termination 
of the lexsa. l E 
The, respondents rely on Thamman 
Pande vy. Maharaja of Vizianagram (1), 
Krishna Gobind Dhur. v. Hart Ohurn Dhur 
(2), Sheo Sohye Roy v. Luchmeshur Singh 
(8), Khanu Mal v. Khan Muhammad (4) and 
Harnaman v. Dasondhi (5) for the proposition 
that possession taken during the lease oannot 
be adverse as against the lessor until the 
termination of the lease, the lessor being 
unable to sue for possession while the lease 
js still aurrent. In -Bejoy Ohunder Banerjee 
v. Kally £rosonno,(6) Markby, J., says: “By 


' (1) 2m abp. 695; 1 A. L, J. 726; A. W, N. 


(1907) 18 
< (2796. "367; 12 O, L. E. 19; 4 Ind. Deo, (n.-s.) 


804 
me) 10 Q. 57; 5 Ind, Dec. (x. s.) 887. 
8 6 P. R. 1893. 
t (6 
192 
s. o 4 C.. 827; 2 Shoni L. R. 106; 2 Ina. Di 
G. s.) 201. f 
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adverse possession I understand to be meant 
possession by a person holding the land, 
on his fown behalf,- of some person other 
than the true owner, the true owner having 
& right to immediate ' possession.” It has 
also been held that when a trespasser ousts 
& mortgagee, possession is not adverse to 
the. mortgagor, , See Muhammad Husain v. 
Mul Ohand (7), ‘Other rulings may be found 
sited in Rustomjee’s Law of Limitation, 


. 2nd Edition, pages 443-444, 482 and 533, Rai 


Bahadur. Sheo Narain relies on eertáin obser- 
vations made by. Sundara’ Aiyar, . J., in the 
saso reported as Ambalavana Chetty v. Singara- 
relu Odayar (8), but those remake 
appear to` me ‘to be purely obiter ‘dicta, 
as the fasts found in that ease were 
that the trespassers had taken posses- 
sion only in 1595, whereas the lessee, who 
had on the expiry of his lease held on as a 
tenant from year to year, had. abandoned the 
lend in 1892, So this was not a ease of 
adverse possession "being taken: during the 
currency of a lease, Though no doubt there 
aro oertain rulings to the  eontrary [seo 
Thamman Pande v. Maharaja of. Visianag- 
ram (Lo, the weight of authority seems 
slearly in favour of ‘the respondents, and 


1 have no hesitation in holding that 
limitation in this ease. rung only from 
the termination of the lease “in 1907 


and that the suit is within time, whether 
Ahmad Ullah was or was not. a aubstenant 
‘of Kishen and Keri. 

1 must next deside whether the previous suit 
brought i in 1914 is a bar to the present suit. 
‘I wil! est refer to the rulings relied on for 
the appellants. In Guddappa, v. Tirkappa (9) 
plaintiffs first sued as surviving members 
of the joint family to which the former owner 
belonged and failed. A subsequent suit by 
the plaintiffs -as reversioners. on the death of 
the widow of the former owner was held not 
to be barred, It was held that the plaintiffs 
sould and should have pleaded, in the alterna- 
tive, their title a8 heirs in the former 

suit, and that had they done 80 no eonfusion 


would have ensued. 


In Hargovan Ramji v, Mulji Haritvan (10) 
the plaintiff first sued as owner, and failed, it 


(7) 27 A. 395; A. W.N. (1805) 4. 

(8) 15 Ind: Cas: 146: (19127 M; W., N. 669, 

(9>: 26 B. 189; 2 Bom: L. B. 872. 

(10) 4 Ind. Gas. 241; 34  B.416; 11 Bom. L, B, 
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being held that the property was dedicated, 
His subsequent suit as manager was held to 
be barred, it being held that be was again 
asserting a personal right, whish eould have 
been asserted and adjudiseated upon in the 
former suit, 

‘In Kanhya Lal v. Oharats Lal (11) plaint- 


iffs first sued as grandsons, alléging adoption. 


of their father; they failed, A subsequent 
Buit as eollaterals was held to be barred. 

- The following rulings are relied on for the 
respondents, 


In Kandunni v. Katimma (12). plaintiff. 


sued on a demise if 1856. whieh he-failed to 
prove. A later suit based on a demise. of 
1835: was held to be, not. barred. 

In Gtrdhar Monardas v. Dayabhai Kalabhat 
(13) plaintiffs sued to ejest defendante, rely- 
ing.on eertain leases, and failed, it being held 
that the leases were not proved. A subse- 
quent ‘suit. to eject defendants from their 
tenaney based merely on plaintiffs! ownership 
was held not to be barred. It.was held that 
the several grounds in the two oases were 
not so sonnested as. properly to admit of 
investigation and adjadisation together. 
Zamortn of Calicut v. Narayanan Mussad (14), 
is & ease similar to Girdhur Manordas v. 
Dayabhot Kalabhai (13). 

In Thrikatkot Madathil Raman v. Thiruihigil 
Krishnew Nair (15) plaintiff sued on an alleg. 
ed mortgage and failed. A later suit based 
on another mortgage in respect of the same 
property was held to be not barred. 

“In Khater Mistri v. Sadruddi Khan (16) 
_ plaintiff sued to eject a tenant but failed, the 
defendant denying the tenaney and plaintiff 
failing to prove it. A later suit to ejeet 
defendant as a trespasser was held to be not 
barred, 

‘In Kura v. Madho (17) plaintiffa sued as 
vendees but failed, being-met with a sale deed 
older than their own. A later suit by plaint- 
iffe as reversioners for a desjaration that 
the defendants’ sale-deed was not binding 
on them for want of eonsideration and neees- 
sity, was held to be not barred. It. was held 


' (11) 4 P. R. 1899. - 

(12) SM, 2 zr 3 Ind. Dec, (x. s.) 572. 
(18) 8 B. 174; 4 Ind. Deo. (N. s.) 489 (F. B.). 
(14) 23 M. 823; 8 Ind. Deo (N. s.) 280. 
(15) 29 M. 158; 16 M. L. J. A3 (F. B.). 
(16) 84 C. 972. 
(17) 31Ind, Oas. 159; 68 P. R. 1915; 161 P. W. 

R. 1915, i 
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that the question whether the earlier deed was 
invalid as against plaintiffs ag reversioners was 
outside the seape of the first snit as laid, 
and that the importation of it into that suit 
would. have made the suit one of a different 
nature and probably multifarious. 

Now to turn to the fasts of the present 
ease. ` In the former suit plaintiff's claim 
was eonfined simply to what was eover- 
ed by. the sale.deed exesuted in favour 
of Lal Onand by Devi Chand and by the 
leases exesuted by Lal Chand in favour of 
Jawala Dat and Shah Din. That was quite 
a different matterto defendant's tenure arising 
ont of the mortgage exeeuted in his favour 
by Ahmad Ullah. Possibly plaintiffs might 
in the former suit have pleaded in the alter. 
native that even if the sale-deed and leases 
did not sover both the uhaías, they were still 
entitled as ownera to resover possession of 
both aAaías, bat I am not prepared to say 
that they ought to have done so. The 
matters involved in the alternative elaims 
wonld have bsen.so dissimilar that I think 
their union would have led to confusion, the 
ssope of the enquiry would have been greatly 
enlarged and I do not think it ean be asaid 
that the two claims were sueh as properly 
to admit of investigation and adjudieation in 
one suit. 

I agree, therefore, with the learned Distrist 
Judge in holding that the present suit is 
not barrad either by limitation or by the 
former olain and I dismiss the appeal with 
aose, 


Appeal dismissed. 


LAHORE HIGH COURT, 
Second Orvir. APPEAL No, 56 or 1918, 
May 839, 1921, 
Present:—Mr. Jasticae Abdul Raoof and 
Mr; Justies Harrison, 
MOKHA AND OTHERS— DEFENDANTS — 
APPELLANTS 
versus 
DHAN SINGH, MiNOR, Tagovea HAMIRA 
— PLAINTIFE — RESPONDENT, 
Custom —Alienation ~Ancestral ‘land, sale of, for 
purchase of other Land —Land acquired, wh her 
ancestral — Transaction, whether can be questioned, 
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Where a proprietor sells a portion of his 
ancestral land ont of a joint khata with the definite 
object of purchasing precisely the same share in 
the khata from a co-sharer, and there is no definite 


interval between the two parts of the transaction ' 


so that-they can be looked upon as one,. the trans- 
action partakes of the nature of an exchange and 
the share acquired by the ‘transaction must he held 
to be ancestral. [ p» 721, col, 2.] 

A són or reversioner can only question an aliena. 
tion which affects or injures his reversionary rights. 
If, therefore, the quantity and quality of land held 
by an alienor after a transaction is precisely the 
same as before the transaction was begun and'the 
new land is also ancestral, no question of necessity 
arises. [p. 72], col. 2.] 


Second appeal ‘from a deores of the. 
dated the 12th 


Distriet Judge, Karnal, 
October 1917, reversing that of the Senior 


Subordinate Judge, Karnal, dated the 2nd 


Mareh 1917, 


Dr. Gokal Ohand Narang, for the Appel.. 


lants. ` 
Mr, Igbal Ohand la for the Respond. 


ent. 


JUDGMENT.—Defendant No. 1, Bhag- 
wana, owned 2/8rds of a joint khata and one 
Tota owned the remaining l/3rd, he being 
no relation of Bhagwans. Tota sold his 
1/3rd to defendants Nos. 8 to 13, and 
Bhagwana brought a suit for pre-emption and 
obtained a deeree for possession on payment 
of Rs, 1,225. Having no money, he sold 
1/2 of his own 2/3rds for Rs, 1,800 to 
defendants Nos. 2 to 6 and paid the neses. 
sary amount of Hs, 1,225 into Court, and 
thus was in the position of having obtained 
presisely the same share as he had sold in the 
joint holding and of being Rs. 575 in poaket, 
One Badam then brought a snit for pre-emp- 
tion of the share sold by Bhagwana and ob. 
tained a desree on payment of Hs. 1,60). He 
also had no money and had to borrcw from 
defendants Nos. 8 to 13, the original vendees, 
and eventually sold the land to them for 
Rs, 2,440. The position, therefore, was 
presisely the same, so far as the shares 
in the land were seoneerned, as before 
Bhagwana exeeuted his pre-emption deeres, 
with this exeeption that he had made 
Rs. 575 and Badam Rs, 800 out of the paper 
transfers. More than ll years later Bhag- 
wana’s sop, Dan Singh, brought this suit for 
setting aside the sale by Bhagwana to defend- 
ants Nos, 2 to 6 on the ground that there 
was no noeóssity or eonsideration for the same, 
The suit was dismissed on the grounds that 
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the sale was an ast of good management and - 


- that the land finally left by Bhagwana was 
' presisely the same as the land he sold, being 


1/3rd of the joint undivided holding. 
On appeal the learned  Distrist Judge. 


- reversed this finding, and held that there. 


was no nesessity for the sale by Bhagwana 
and gave the plaintiff a desree that his rever- ` 
sionary rights would not be affested by the sale. 
The position, therefore, is that Bhagwana ; 
holds presissly the same amount of land as 
he held before and has made Rs, 575 in eash, : 


‘and, on his death, hia son will obtain the 


romando of the estate in spite of the faot- 
that the unfortunate vendees have had to pay. 
Rs, 2,440 instead of Rs, 1,225 for their 1/3rd. 
share. 

A sasond appeal is iing aken and it is 
urged that these paper transáetions prasti.. 
sally amounted to an exshange and that, 
therefore, aseording to Ghauns v. Imam Din, 
(1) the share of Tota, eventually aequired , 
by Bhagwans, is ansestral land and the 
exshange of the same with the previous share 
sold to defendants Nos. 2 to 6 amounts to 
nesessity. It has to be seen, therefore, 
whether the fasts justify the transastion. 
being treated as an exehange and whether 
the principle laid downin Sardar v. Pir. 
Muhammad (2) dan be extended to sover 
this ease. It is clear from Ghatuns v. Imam 
Din (1) that where there is an actual ox-- 
shango, the land asquired beaomes aneestral. 
It is equally elear that Bhagwana has aeted 
extremely shrewdly, has not only made 
Rs. 575 but has also retained presisely the: 
same share in the joint holding, and unless 
the akaracter of the land now held, ¢. e, the 
portion originally. belonging to Tota, is not 
to be treated as self. acquired, hia son has. 
no possible sort of grievanoe, Strictly speak. 
ing, there has been no exchange in the- 
sense that one piese of land has been 
burtered for another, One piese of land has 
been sold for money and the money has: 
been usad to aequire more. Sardar v. Pir. 
Muhammad (2) is to the effest that where. 
the amount of eompensation awarded by 
Government for anesestral land.is used to 
purehase other land, the: property so pur- 


e. + 


(1) 7 Ind. Gas. 466; 57 P. R. 1910; 95 P, W. R, 
1910; 106 P. L, R, 1910, 
(2) 3 P, L. R. 1901. 
' | 
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ehased becomes aneestral property as the 
transaction is in the nature of an exshangs, 
The only difference between that ease and 
this lies inthe fast that the owner had no 
ehoise in the matter of disposing of bis 
original holding, and having obtained the 
money he had to spend it to the best advan- 
tage. He need not have invested it in land. 
He might have purshased anything he shose 
or spent it on riotous living. He did his 
best for his family and his deseendants and 
bought a piese of land. Here Bhagwana 
neod not have sold any portion of his 
original share, and he only did so to get 
money to purshsse the land desreed to him 
in the pre-emption suit. Had there not 
been a profit on the transaation, he pre- 
sumably would not have done so. The 
absense of the element of sompulsion in the 
earlier part of the transastion does. not 
appear to us to change the nature of what 
has aetually been done. This is an even 
stronger ease than where money obtained 
from the sale of one piese of landis used 
to purehase another. All that has been 
done by Bhagwana is to effeat a nominal 
exahange in his: holding, and to take 1/srd 
originally held by Tota, instead of the 1/3rd 

owned by himself. 

We are not prepared to hold that when. 
ever fresh land is. bought with the proaeeda 
of the sale of the anoestral land that new 
land becomes anasitral, , but we are of 
opinion that where, as in this ease, the ancest 
ral land is ^ sold with a definite objest of 
purshasing precisely the same share, and 
where there is no definite interval between 
the two: parts of the transastion and they 
ean be looked upon as one, that transaction 
partakes of the nature of. an exchange. No 
question of benefit or injury arises so faz 
as the quality ofthe land: is eonserned, for 
it is the same,.and in sonsideration of ail 
these fasts, we are of opinion that tne 
share of Tota has become ancestral land in 
the same way as the share sold by 
Bhagwana to purshase the same .was origi- 
nelly aneestral.. In spite of the use. of the 
word "nesessity," the prinsiple underlying all 
these eases is that £ife son or reveraioner san 
only question an alienation whish aífsats or 
injures his. reveraionary rights. If, caera- 
fore; the quantity and quality of land neld by 
his father‘after the transastion is presisely 
the same as before, the transaction was begun 
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and the new land is also ansestral, no ques. 
tion of nesessity arises, 


We, therefore, sesept the appeal and ' 
dismiss the plaintiffs suit with sosts 
throughout, 


Appeal accepted. 


ALLAHABAD HIGH COURT. 
Figsr Civin APPEAL No 14l or 1919. 
August 3, 1921, 

Present :— Mr. Juatise Tudbali and 

Mr. Justise Sulaiman, 
Lala M .HADEO PRASAD SINGH 
^55 —PLAINTIFF— APPELLANT 
veraus 
MATA PRASAD AND ANOTHER— 


DerenosatTs RESPONDENTS, 
Hindu Law—~-Widow—Gift with consent of immediate 


reversioner - Reversioner, whether can challenge gift 
after succeeding to estate—-Dstoppel. 


An immediate reversioner ofa Hindu female in 
possession of a limited estate, who becomes the 
owner of the estate after the death of that female, 
is estopped from challenging a deed of gift 
executed by. her in which he also joined and 
all parsons claiming throagh him are also. estopped. 
[p 7.0, col. .] l 

First agpaal from a degree of the Sabordi- 
nate Judge, Allahabad, dated the leth 
January 1919, | l 

Massrs, B. E. O'Üonor and Badri Narain, 
for the Appeilaus.  . 

Mr Panna L.l, Dr, K. N. Katju and Mr, 
Bal sakund, fo: sae Raapondonts 


JODIME XT. —Tnia is a plaintiff’s appeal 


-avising das of a aait foc reso very of possession 


óf some immoveable property and mesne 
profits, It appears that Pirthi Pal Singh 
was the last male »wner and.ha died leaving 
a widow, Musammat Gajraj Kanwar, and a 
daughter, Musammat Balraj Kanwar. After 
the death of the widow, Musammat Balraj 
Kunwar entered into possession of the pro. 
porty as a limited owner. In the year 1897 
Saraj Pal Singa was „he immediate revyer- 
sioner. On tne ish of Ostober 1897 
Musanm t Balraj Kanwar executed a pere 
nebusi Base in favour of Mata Prasad and 
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DebiSahai, the present defendants, on:payment 
, of a nazrana of Rs. 2,000, whish was paid in 
eash before the Sub. Registrar. The rent re. 
served was Has. 1,255-5-2, whish was exactly 
equal to the Government revenue to be paid by 
the lessor, . This lease was attested:by Suraj 
Pal Singh, the immediate reversioner. On 
the 29th of Ostober 1901 Musammat Balraj 
Kunwar and Thakur Suraj Pal Singh jointly 
exesuted a deed of gift of the leased properties 
in favour of the same lessees. Mutation of 
names followed on the basis of this deed 
of gift, and Suraj Pal Singh was examined 
on oath and atated that he had eonsented 
to this gift, Musammai Balraj Kunwar died 
“ on the 9th of September 1906. 
. Suraj Pal Singh besame entitled to the estate 
and got possession of it. While being ex- 
amined in the Mutation Oourt, be again refer- 
, red to the deed of gift and did not say that he 
repudiated it, Saraj Pal Singh lived for 
some three years more and died sometime 
in 1909. It was not till the 4th of Septem- 
ber 1918, that the present suit was instituted 
on "báhalf of the minor son of Suraj Pal Singh 
"ander the guardianship of his mother. The 
- suit is for possession of the gifted properties 
BB against the donees by avoidanee of the 
deed of gift, dated the 29th of Oetober 1901. 
The plaintiff's oase as set forth ‘in. the plaint 
was that Suraj Pal had been ‘made, £o: @resute 
the deed.of. gift. under undue influence ‘and 
, pressuré ; that in any ease his. consent as & 
mere reversioner was of no awail' and the 
transfer being without legal necessity was 
not bihding on the preseat plaintiff. On 
behalf of the defendants: the allegations of 
undüe influence and pressure were denied 
‘and it was pleaded that the consent of Suraj 
Pal Singh, the then immediate reversioner, 
sompletely estopped him as well as the 
present plaintiff from ehallenging the. validity 
of the transfer. It was also pleaded that 
the gift had been made in lieu of good 
merviees rendered by the defendants’ an- 
eestor and was, therefore, not wifbout son- 
-sideration, There were a number of other 
“pleas also raised whieh it. is not nesessary 
` -ġo mention, .. The Court of first instanee 
dismissed the suit, holding that the gift was 
for some eonsideration;. that it was made 
e with the eonsent of Suraj Pal Singh; that 
mo undue influenee had been proved and that 
it was binding.on the present plaintiff, The 
plaintiff has some up in appeal to thi Oourt, 
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but on his behalf no plea ia raised in the 
grounds of appeal as bo there having been 
any undue influenee or pressure,  [t.: has, 
however, been strongly urged that the trans- 
fer was without sonsideration, that the 
eonsent of Suraj Pal Singb,at a time when 
he:had no transferable interest in the 
property, was invalid and that there is’ no 
estoppel against the plaintiff. It will be 
noted that the present suit is not for the 
eangellation of the lease of the 15th October 
1897, The plaintiff ignores this lease alto- 
gether, and the defendants do not plead that 
even if the gift is set aside the plaintiff is 
not entitled to possession as the defendants 
hold the property under that perpetual lease. 
In fast both parties have treated this lease 
as having been superseded and put an end 
to by the deed of. gift. This latter deed 
says in so many terms that "it should - be 
known that the perpetual lease, dated the 
15th Oatober 1897 and registered on the 
3rd of Desember of the said year whieh 
exists at present, is no longer to be considered 
valid and no right would-be enjoyed under 
it.’ The perpetual lease had been granted 
in lieu ot Ra. 2,000 paid as nazrana- and was 
also in consideration of good serviees render- 
ed by the lessees and their predesessors. It 
provided that if the lessees were dispossessed 
of any part of the leased property; they would 
have power to realize a proportionate amount 
of the nazrana. If, theréfore, the lessees gave 
up all their, rights under the lease and took 
a fresh dosument in the form of a deed of 
gift, it-eannot be said that this latter deed 
was absolutely without any sonsideration, 
The learned Counsel for the appellant, 
however, contends that the eonsent of Suraj 
Pal Singh ean, at best, raise a presumption that 
there was legal neeessity for the transfer, 
but asin this ease it is eonelusively shown 
that even if the transastion was not a pure 
gift it was sertainly not for any legal nesea- 
sity, the consent of the immediate reversioner 
had .no operative effect. He has strongly 
relied on the following  cases:— mri 
Narayan Singh v. Gaya Singh (1), | 


(1) 44 Ind, Cas. 408; 16 A. L. J, 265; 23 M. L. T. 
143, 22 0. W. N.409, 27 C. L; J. 206; 34 M. L. 
J. 298; 4 P. L. W, 221; (1918) M. W. N; 806; 7 L 
eo 681; 20 Bom, L. B. 640; 45 O. 500; d A, 29 
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Gur Narayan v. Sheo Lal Singh (2), Ranga- 
sami Glounden v. Nachiappa Gounden (3), 
and Bat Parvati v. Dayabhai Manchharam (4) 

In the ease of Amrit Narayan Singh v, 
Gaya Singh (1) all that was held wae that 
the guardian ofa minor reversioner eannot 
bargain with the reversionary right on his 
behalf or bind him by any eontraetual 
engagement in respeet thereto, for until the 
property astually vests in him he has nothing 
to assign or relinquish, Noone san dispute 
that the right of suesession of a reveraioner 
is not a transferable right. That ease, however, 
has no bearing on the present oase beeause 
no question of estoppel arose in that ease, nor 
eonld it have arisen against the minor 
reversioner, l | 

In the oase of Gur Narayan v. Sheo Lal 
Singh (2) one Maha Sander, who waa in 
possession of the esate of her aon as a Hindu 
mother, sold away portions of it under varions 
deeds of transfer, Her daughter, Musammat 
Bhawani Kunwar, and her grandson, Hanu- 
man Sahai, were alive at the time, and tbis 
Hanuman Sahai wasa party to the sonyeyanss 
with respsat to one village. Neither Musammat 
Bhawani nor Hanuman Sahai were the next 
reversioners, and on the death of Musammat 
Maha Sunder the property vested in two other 
persons who  eonveyed their rights and 
interests to Hanuman Sahai under a registered 
deed of transfer. The plaintiffs were 
Hanuman Sahsi's sons and a transferees of 
part of the property from them, The alienees 
from Musammat Maha Sunder pleaded inter 
alta estoppel, inasmuch as Hanuman Sahai, 
the predesessor-in title of the plaintiffs, was 
a party to one sonveyanse, Their Lord- 
ships of the Privy Couneil held that there 
eould possibly be no estoppel, inasmueh as 
Hanuman had no assignable interest whieh 
he could eonvey or the assignment of whieh 
sould enure to the purshaser and that this 
must have been fully known to the trana- 
forse, Hanuman Sahai had not 
Required the property as a eontingent 


(2) 4 Ind, Cas, li 17 Á. L. J, 66; 36 M, L. J. 
68; 9 L. W. 835; 24 C. W. N. 621; 1 U. F. L, R. 
(P. 0.) 1; 460. 586; 12 Bur, L. T. 122; 46 I. A. 1(P. O.). 

(8) 50 Ind. Cas, 498; 17 A. L.J. 586 at p, 550; 
96 M.L. J. 493? 29 O.L. J. 539; 21 Bom. L. R. 
640; 28 0. W. N. 177; (1919) M. W. N. 262; 42 


s 0,). " 
(4) 58 Ind, Cas, 360; 44 B. 485; 22 Bom. L.R. 
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reversioner to Maha Sunder but got it undér. 
a deed of transfer. by the two reversioners.- 
In these eireumstanees his sonsent to tha. 
transfer by Musammat Maha Sunder sould not 
operate as estoppel to the present elaini, and 
the ease is elearly distinguishable. . “4 
In the ease of Rangasamt Gounden: x, 
Nachiappa: Gounden (8) a Hindu widow, who. 
was in possession of her husband's estate, 
gifted a part of it to the then next reversioner 
who, however, predeceased her. The doneg'’s 
heirs sold a part of the property and. mort» 
gaged another part of it to the plaintiff. On 
the death of the widow the plaintiff together 
with one of the heirs of the donee beeame the. 
reversioner to the estate. The plaintiff sued 
this heir for his half share. On behalf of 
the defendant it . was. pleaded that the 
plaintiff, having taken- a sale-deed and a 
mortgage-deed of part of the gifted property, 
had ratified the transfer by the widow and 
was estopped from ehallenging its validity. 
Their Lordships held that under the 
eireumstanses of the ease no question of 
estoppel eould arise. At the. time when the 
plaintiff took the sale deed and the mortgage- 
deed,he did not know whether he would ever lie 
aueh a reversioner in:faet-as woald give him a 
praetieal interest to quarrel with the dead of 
gift and that, therefore, by so doing he sould 
not be held to have barred himself from 
iagserting his own title afteryit. had aetually 
aserued to him, There was nothing to prevent 
him from taking a sale-deed and a mortgage- 
deed whieh would subsist only during the 
lifetime of the widow. His  eonduei, 
therefore, sould not amount to a ratifisation 
of the original gift. In will be notieed that 
the previous Privy Oounsil eases are cages 
where the  reversioner who had given 
his sonsent to the transfer was not the rever- 
sioner who aetually sueseeded to the estate 
on the death of the limited owner, On paga 
550 of the report in 17 A, L.J. ( Banga- 
samt Gounden v. Nachíappa Gounden (3)] 
their Lordships, when referring to the ease of 
Bajrangi Singh v. Manokarntha Bakhsh Singh 
(5), remarked that "in that ease the. rever- 
sioners having eonsented to the alienations, 
they were bound by their own sonsent,” 
None of these eases, therefore, is any authority 
against the sontention that the - eon. 
(5)-80 A. 13.9 Bom. L, B. 1348; 120. W.N. 74; 
6 0. L, J. 766; 17 M. L. J. 606; 8 A. L.'J, 1985 T. 
A. 1; 11 Q. C, 18; 8 M, L. Trl (P. 9) < s 
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senting reversioner, if he happens to suoooed, 


is.personally estopped from going behind his 
a»nsent. 

The ‘ease of Bat 
Manchharam: (4). does certainly support the 
appellant's contention, lin that case” an 
owner-died leaving.a-mother and two sisters, 
one of. whom. died - after him. In 1891 the 
mother and’ the surviving sister gifted 
away: two properties to the sons of the 
deeeased ‘sister. In 19il after. the mother 


had: died, the sister sued to resover the. 


próperties «from the donees. The Bombay 
High: Court:held that there was no ‘estoppel 
against her and that the gift was valid only 
daring. the-lifetime of the mother. 

Dr. Katju, who has argued this ease. with 
irent: ability, haa laid before us a number 
of: authorities whieb go to support his 
eontention that.so far as the sonsenting 
reversioner himself is eonserned, he is, if 
he: suseeeds to.the estate, estopped from shal- 
lenging it.. As early as the year 1880 Prinsep, 
Ja, insthe: ease of Trilochun Ohuckerbuity 
y: Umesh Ohkander Lahiri (6) remarked as 
fóllows:— "On eonsideraiion of. the autho- 
rities»we:.are of? opinion that the ‘consent of 
the-reversionary heir for the time being. would 
pe binding-only upon him, ete,’ 

im: the .eaae of Sta Dasi v. Gur. Sahar (7) 
ax Hindu widow, her -deseased husband's 
mistress, his: illegitimate . daughter, and. a 
next -reversioner to the estate had entered 
into^an arrangement for the distribution 
of! the. entire estate by an instrament of 
the: year 1867, .A remoter reversioner to 
the- estate: was a witness to this instrument 
&nd:had. given. his . full. consent to the 
division, The widow subsequently transfer 
red: part cf the property in 1876 for pay- 
ment: of sertain ancestral debts. On the 
death: of the widow the remoter reversioner 


. guseeeded to. the estate and. was. the person 


in whom the estate actually vested. He 
brought» a: suit-for reseovery of: possession 
against. the. transferees by avoidance -of the 
deeas- of 1567. and 1876, .As:to the deed 


of: 1876 the: transfer was held to have been: 


for: the:-satisfaction of ancestral debts : and 
was, theretore, valid. As regards the transac- 
tion: of: 1867 the defendant pleaded that 
the. plaintiff, having. himself sonsented to the 


(eye CLR, 571 obp “BIB. : 
(7) 8 À, 263; @ ind. ‘Deo. (N. a.) A. - 
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distribution of the property, was. estopped 
from oonteating the legality of the said 
sonveyanse, This Court held that the 
plea of estoppel was well founded and that 
ib was no longer open to the plaintiff to 
ehallenge the validity of the distribution. 
This ease is a slear authority in support of 
the respondents’ eontention. 

In the sase of Ramadhin v, Mathura Singh 
(8) a Hiudu widow in possession of her hus- 
band’s estate ‘had made a gift of the property 
of her husband (it is not, however, slear 
whether it was.the whole of the estate or 
only a part of it) to one of the two 
sons of her daughter, The donee sold a 
part of it to the plaintiffs. The plaintiffs, 
however, sonld not get possession of the 
property and the widow died. The plaintiffs, 
therefore, brought a suit for reeovery of 
possession of the property transferred to 
them against the daaghter, the donee and 
the other son of the daughter. The de- 
fendants pleaded that the gift was not 
operative beyond tbe life-time of the widow 
and that the daughter's sonsent was im- 
material. Tbe question that arose in the 
ease was whether the plaintiffs were entitled 
to the life-interests of the widow and’ the 
daughter or not, but the question ds to 
who would be the person entitled on’ the 
death of the daughter did not then -arise, 
This Court held that a .Hindu widow in 
possession ean, with the sonsent of a rever- 
sioner, make a valid gift which will operate 
EO: far as the interests of the- widow and 
that of the-eonsenting reversioner are. son- 
serned.. It will be notised that in this 
ease the gift was in favour of only one of 
the grandsons and no question of surrender 
of the whole estate to his donee aould 
arise. This ease also slearly supports the 
sontention of the learned Vakil for the 
respondents. 

This.last ease was followed in. the oase 


of Shib Ohandra Kar v. Dulcken (9), where 


the sons of a Hindu daughter in poasession 
of her father’s estate had joined in a 
mortgage exesuted by their mother and it 
was held ` that they sould not-be allowed 
to go bask: upon the representations made 
by them.in the mortgage deed. In this 
case, however, there had- been an express 

(8) 10 A. 407; A. W. N. (1888) 79; 13 Ind. Jur. 
282; 6 Ind. Dec :N. s.) 274. 

(9) 48 Ind. Cas, 78, 28 C. L. J, 128, 
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representation in the mortgage-deed that 
the money was being raised for snah legi: 
timate purposes as judatified an absolute 
alienation of the inheritance of a limited 
owner, and it was held that the sons, after 
they had: susseeded to the estate, were 
ecneluded by ‘their .sclemn declarations and 
were not free ‘to resile -from the position 
they deliberately took up and go behind 
the representations of fast made by them. 
The qnestion as to their. sompetensy to 
bind their expested interest as reversioners 
by astual interest before the suesession had 
opened out was not expressly sonsidered. 

The ease of Bakhtawar y. Bhagwana (10) 
was a ease where a- remoter reversioner had 
brought a suit fora deslaration that a gift 
exesuted by a Hindu widow was.inoperative 
as againat'the sontingent reversioners. The 
immediate reversioner, however, had eonsent- 
ed to the transfer. It was sontended inter 
alia that the plaintiffs, being remote rever- 
sionary heire, were not entitled ‘té:msaintain 
the suit for the eaneellation of the gift. 
On page 175* the learned Judges who 
desided that ease remarked that there was 
no forse in that sontention, for the nearest 
reversionary heir, by eonsenting to the gift 
and ‘eonsurring in the aet of the widow, 
had preeluded himself from disputing the 
validity of the impeashed gift, Consequent- 
ly the plaintiffs as next presumable rever. 
gioners wonld'be entitled to sue. They 
referred to the ease of Bant Anand Kunwar 
v. Oouré of Wards (11), where their 
Lordships of the Privy Qouneil remarked 
that if -the nearest reversionary heir refases 
without suffisient eause to institute. proseed- 
ings or if he has preeluded -himaelf by his 
own ast or sonduet from suing,.cr has 
eolluded: with the widow, or ‘has soneur- 
red in an ast alleged to be wrongful, 
the next presumable. reversioner would be 
entitled to sue. 

In -an unreported Letters Patent. Appeal 
No. 49 of 1915, desided onthe 28th of May 
1915, which affirmed the judgment of Knox, 


(10) 6 Ind, Cas. 270; 82 A. 176; 7 A. L. J. 


21. 

(11) 6 C. 764 (Pu 0.5; 80. L. B, 381; 8 LA. 14; 
4 Shome L. B. 78; 4. Bar P.C. J. 195; 6 Ind. Jur. 
161; Bafique and Jackson's P. CO, No. 63; 8 Ind. 
Deo, (N, 3.) 496. 


“Page of 32 A.—[ Hd]. 
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J.,reported as Jamna .Kunwar v; Romhit 
Singh (19), a Hindu widow had with the 
eonsent of hor husband's mother gifted the 
whole estate to persons who were the revef. 
sionera next to the mother, and it was 
held that on the death of the widow the 
mother, who had «onsented to the transfer, 
eould no. longer be entitled to oppose thà 
same The decision seems to have proseed- 
ed on the principle of estoppel, though 
it sould also be supported on the ground 
that the transfer amounted toa surrender 
of the whole estate. Our attention has 
also been drawn to two  sases of tha 
Mdras ' High Court reported as Venkata 
Row v. Tubaram Row (13) and Shanmugha 
Velayudham Ohetiy v. Koyappa Ohetttar (14), 
In the first of these eabes'a Hindu widow 
in pursuance of a promise had alienated 
part of the estate of her husband in son. 
sideration of eertain debts of the husband 
being paid by the tranaferee. The nest 
reversioner had attested the deed and given 
his express consent to it. It was held that 
he was estopped from afterwards disputing 
the transastion when the suessssion opened 
to him. 

In the sesond ease the ‘first defendant, 
who was one of the reversionary heirs, 
wes & party to a number of transaetiong 
by whioh item No, 1 ‘of the properties in 
dispute was divided, and devolved solely on 
one Karnthan. The question raised was 
whether the first defendant having been 
a party to all those transastions eould, 
when tbe reversion had fallen to bim, turn 
round and olaim the same property against 
the person who derived title under these 
transactions, The learned Judges of the 
Madras High Court pointed out that the 
doetrine of estoppel as laid down in the 
Evidenee Ast was a rale of pleading based 
upon a man’s sonduet, who by his repre. 
mentations made to a third party has indueed 
the latter to alter his position, and that, 
therefore, the mere faet that the presumptive 
reverBioner had no vested interest in the 
estate whieh he eould effectively deal with, 
did not prevent the applieation of the rule 
of estoppel if he had by his sonduet 


(12) 28 Ind., Cas. 496 
pe 88 Ind. Cas. 270; (1917) M. W. N, ‘80; Do L 


W. 4 
Wa) 160 Ind; Oas, 635; (1020) M,-W. N. 679, 
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indueéd another peraon to alter his position. 
They assordingly held that the plea of estop- 
pel was well fonnded.. 

"t will thus. appear that tho weight of autho- 
rity is entirely on the side of the respondents. 
The ease of Bat Parvati v. Dayabhai Manchha- 
ram (4); relied on by the learned Counsel 
for the appellant, may ‘be distinguishable. 


` We-have not had the advantage of seeing. 


the deed .of transfer. in that sase, but we 
gather from the judgment that it purported 
to -effeet a transfer of. the limited interest 
of :the mother and the sister's shanee of: 
suscession, The judgment slearly states 
that :'it is not a ease of an alienation by 
& widow of property of which she is the 
life-tenank with the eonsent of the next 
reversionar,” If all that was held in that 
ease .was that the deed purported to transfer 
a ‘mere ehanee of auegession and that sueh 
transfer was void, then no diffieualty arises. 
‘But. if it was intendad to lay down the 
general proposition that in no easea re- 
:wersioner ean by his ast or sonduet 
gestop himself from slallenging a transfer 
after he has sueseoded to‘the estate, then we 
would not agree with thé desision. 

We- are aesordingly: of opinion that 
Surajpal, who astually..besame the owner 
‘after the death of Musammat Balraj Kunwar, 
by having joined in the deed of gift was 
estopped from ehallengjng it and that the 
plaintiff, who elaims through Suraipal, is 
equally. estopped, 

. The result is that this appeal fails and 
is hereby dismissed with sosts, ineluding fees 
on ‘the higher seale. _ 

T" Appeal dismissed, 


? 7 rE, 


LAHORE HIGH COURT. 
e PERDER Orvis Apprat No, 202 or 1920. 
; May 26, 1921, 

Present: —Mr, Justis Broad way 
and Mr. Justiee Abdul Qadir. 
PRINS SINGH—DzrzxpaNT— 
, APPELLANT 
versus 
SUNDER. SINGH-—PraimTIFR— 
RESPONDENT, 

Limitation AAGE :0f 1998), & G-4ppeal— 
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Memorandum ot appeal not signed—Extension of 
eee ee order admitting, whether binding 
on respon 


It is inequitable to refuse to — the provi. 
sions of section 6 of the Limitation Act to a case 
where an appeal is filed within time and no laches 
of any kind can be attributed to the appellant 
but the memorandum of appeal is not signed b 
his Pleader through pure oversight, [p. 727, col, 1. 


An order admitting an appeal ez parte is not 
binding on the respondent, who can, at the hearing, 
raise any objection-to the admission of the appeal 
that may be legally possible. [p. 727, col. 1.] 

Sesond sappeal from a deeree of the 
Distriet Judge, Shahpur at Sargoda, dated tke 
7th Ostober 1919, affirming that of a Munasif, 
Firat Olass, Shahpur Distrist at Sargodha, 
dated the 2nd July 1919. 

. Mr. M. L. Puri, for the Appellant, 
Sardar Aharak Singh, for the Respond- 


ent. 

JUDGMENT.—A deeree having been 
passed against one Balwant Siaga by a 
Munsif, First Olass, he engaged Malik Wazir 
Chand and exeeuted a., power-of-attorney 
in his favour suthorising him to prefer an 
appeal against that desree to the Court of 
the Distriet Judge. Malik Wazir Ohand, 
Vakil. drew up & memorandum of appeal, 
and at the same time an applieation for 
stay of exesution supported by an affidavit. 
An applieation asking that the affidavit 
might be duly attested was aleo prepared, 
All these four doeuments with the neges- 
sary sopies of the judgment and deerse 
were filed in the Court: of . the Distriet 
Judge at Shahpur. The applisation for 
atay of exesution was taken up and dis- 
posed of, and the appeal itself admitted to 
a hearing. When the appeal eame up for 
hearing on the 7th Ostober 1919, Oounsel 
for the respondent pointed out that the 
memorandum of appeal eontravened the 
provisions of Order XLI, rule 1 (1), Civil 
Prosedure Code, in that it was not signed 
either by the appellant or his Pleader, 
Malik Wazir Chand asked to be allowed to 
sign the dosument there and then, and 
prayed the Court to extend the time for the 
appeal under the provisions of sestion 5 of 
the Limitation Aet. The learned Distriet 
, Judge, however, in a very, brief and eurt 
` order dismissed the .appeal with sosts, 
refusing to: apply sestion 5, and holding 
that the provisions of Order XLI, rule 1 (1), 
divil Prosedure Code, had not been somplied 
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"with, Against that order Balwant Singh has 

preferred this sesond appeal to this Court 
tbrough Mr, Mukand Lal Puri, whom we 
have heard, while Mr. Kharak Singh has 
‘addressed us on behalf of the respondent. 

Mr. Mukand Lal Puri has sited various 
authorities dealing with what should be 
done in the ease of defestive plaints. In 
our opinion these rulings have no bearing 
on the point before us, for rule 3 of Order 
XLI lays down the prosedure to be adopted 
when the provisions of rule l1 have been 
eoniravened, Rule 3 aforesaid lays down 
that when the provisions of rule 1 have been 
ignored, the memorandum of appeal may be 
rejested or returned to the appellant for 
the purpose of being &mended within a time 
to be fixed by the Court or be amended then 
and there. It also lays down that when 
& memorandum is rejested, the Court shall 
resord the reasons for sueh rejestion. Mr. 
Puri argues that the appeal . having onee 
been admitted to a hearing, the Ooart was 
not empowered to rejest the memorandum. 
We are, however, not pressed by this argu. 
ment as, in our opinion, the admission of 
an appeal ez parte is not binding on the 
respondent, who san raise any objeetion 
that may be legally possible. In this view 
we are supported by Dubey Sahat v. Ganeshi 
(1). The learned Distriet Judge had, in our 
opinion, the power to rejest the memorandum 
in this ease, but in doing so he should have 
recorded his reason, whisk he has not done. 
In our opinion the eirsumstanees were sueh 
as to render the applieation of seetion 5 of 
the Limitation Aet almost obligatory. There 
can be no doubt that the omission to sign 
the memorandum was.a pure oversighí. 
Four dosuments were prepared by the learned 
Vakil and three of them were duly signed 
by him on the same date and in sueh oir- 
eumstanees when no laches of any kind san 
be attributed to the appellant himself, and 


when an omission of this kind is slearly. 


due to &n acsident, we think it is inequitable 
to refuse to apply the provisions of seetion 5 
of the Limitation Aet. 


We, therefore, aeeept this appeal and 
direet that the memorandum of appeal to the 
Distriet Judge be duly signed, after whish 


"(1) 14. 84; 1 Ind jee. (m s.) 23, 
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he will proseed to dispose of the appeal 
aesording to law, Oosts in this Court will 


follow the event. 
Åppsal accepted. 


ALLAHABAD HIGH COURT. 
FiRsST Civit, APPEAL No, 246 or 1918. 
June 1, 1921. 

Present; —Sir Grimwood Mears, Kr., Ohief 
Justice, and Justies Sir P, O. Banerji, Kr, 
Hafiz MUHAMMAD IBRAHIM 
AND OTHERS —DEFRNBANTS — A PPALLANTS 
versus 
Pande CHANDAN SINGH anp 
OTHERS—~ PLAINTIFFS — RESPONDENTS, 

Estoppel — Compromise of suit—Right given up, 
d can afterwards be. claimed —Injunction, [when 
granted, 


Where parties enter into a binding agreement 
by which they strike off certain rights, which they 
allege they have, in consideration of certain pro. 
ceedings in Court being brought.to an end, they 
cannot thereafter allege the continuing existenoe of 
those rights. [p. 729, col. 1.] 

Before an injanction can be granted, an applicant 
for the injunction must establish a legal right and 
then show an actual or threatened invasion of that 
legal right by the particular person against whom 
he wishes to claim an injunction, and he must give 
evidence which justifies the Court in thinking that 
there is a real substantial likelihood that the wrong. 
ful act complained of or apprehended will be 
repeated or done, unless restrained by the Court. 
[ p. 729, col. 1.] 

First appeal from a desree of the Subordi- 
nate Judge, Saharanpur, dated the 22nd 
Desember 1917. 

Mr. Ibn Ahmad, for the Appellants, - 

Dr. 8. N. Sen and Mr. P. L. Baneryt, for 


the Respondents. 


JUDGMENT.—It appears that in Qasba 
Gangoh in the distriet of Saharanpur it hag 
been eustomary to hold on Dasehra day 
and on COhait Sudi Ashtami eeremonies in 
honour of Shakamber Devi. The pucca 
chabuira on whieh these seeremonies are 
eelebrated is situate within some 40 feet of 
a Muhammadan mosque. There i8 no 
evidenee as to the antiquity of these two 
eeremonies, but at all events they were being 
sarried on in 1900, and probably long before, 
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Some dispntes arose between the Hindus 
and Muhammadans, bessuse the Muham. 
madang alleged that the Hindus made a 
noise with.drums; with shells, with bells and 
other musisal instruments and disturbed the 
Muhammadans atatime when they were 
saying their prayers at the mosque. The 
Hindus claimed à right to do what they said 
they had always hitherto, done and in that 
way there arose bad feeling between the two 
sommunities. In 1901 the matter got into 
the handa of the Polises and on the 19th of 
November of that year it was agreed 
between representative Hindus -and Müham- 
madang that the drums, shells or bells would 
not be sounded atthe time of the Maghrzb 
aud ‘Isha prayers. On the 28th of November 
1902 the dispute broke out afresh and on that 
day, again in the Magistrate’s Court, it was 
agreed between the ‘Hindus and Mubam- 
madang: that the previous agreement of 1901 
‘should be maintained and that musio should 
be stopped for the balf hour fixed for the Isha 
prayer. On the 18th of Ostober 1909 
disputes having again arisen between the 
two oeomrmunities Mr. Cook, the Distriat 
Magistrate, reaorded an agreement that’ the 
Hindus would abstain from musie, art: 
seremonies -and any noise. whieh might 
disturb the worshippers. at the Tankon 
mosque between the hours of 6 and 6.30 
and between 8P.3. and 8 30 P. M. those 
being the hours of the Maghrib and Isha 
prayers. ‘It is important to stop here for-a 
minute and .eonsider what effect these 
agreements had, First of all, it should be 
remembered: that the Hindus were claiming 
an absolute rigbt to make as muoh noise as 
they- liked during the whole of the 24 hours 
on these two days in question, To that the 
Muhammadans objected limiting their objea- 
tion to tbe: Maghrib and Isha prayer time. 
The matter . same into Court. and aertainly 
in 1901 the Hindus would have been entitled 
to-take their stand on what they alleged. to 
be ‘their striet legal rights and fight the 
matter out. : ‘So also would the Muhammadans 
be entitled to fight the matter out— that ie, to 
aliege and prove that the eondust of the 
Hindus: was an infringement of the legal 
rights of Muhammadans. When, however, 
both the parties were face to fase in Court 
they arrived ab compromiee, and if is a 
remarkable thing that whereas .we believe 
this ease to be a very simple. one, the- Judge 
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appears to have thought it to be a matter of 
great somplexity and indeed a matter which 
required him to take some 6 or 7 months 
eonsideration for his judgment. When 
the Hindus and Muhammadans left Court 
on the 19th of November 1901, the 
position was that the Hindus had definits» 
ly altered their position in law and 
bad voluntarily bargained away for good 
sonsideration part of the slaim whish up till 
then they had maintained. In other words, 
instead of fighting this matter out to a eon- 
elusion they agreed to keep quiet during 
Maghrib and Isha prayers. The Muham- 
madang, on the other hand, said in effect that 
inasmuch as they had that soneession from 
the Hindus, they were prepared to withdraw 
their somplaint.. When one looks at the 
names of the persons who were signatories 
to the proeeedinga before the Diatriet Magis. 
trate, one sees that they were representative 
Hindus and representative Muhammadans. 
In the same way in 1902 the Hindus made the 
position still slearer; and in 1¥09 although 
the text of that agreement when carefally read 
shows that it was only an agreement for that 
particular forthsoming aeremony on Ostober 


24th, it was nevertheless an agreement in 


entire sonsonance with the agreement of 
1901. It seems to us that neither the plaint» 
iffe’ advisor nor the Jadge in the Court below 
really understood the legal effest of the 
sompromise of 1901. Its effeat oan be made 
clear by a very simple illustration. Suppose 
A slaime a right over B's land of walking 
on foot, riding on horse, driving & horse 
drawn vehiele, or motor ear, B denies that 
right and says that the only rignt 4 haa is 
to proseed on foot or on a horse but he (A) 
has no right to take wheeled  venielas over 
his land. The parties some into VOourt 
prepared to fight it ont, A (like the Hindus 
who slaimed a full right during the whole 24 
hours) haa olaimed the full exereime of all 
means’ of losomotion over B's land. They some 
promise—and the eompzomise that ia made is 
that A should be allowed as hitherto to walk 
or to ride over B's land and to take a horse 
drawn vehicle but shall not take a motor 
car, That agreement having been duly some 


‘to in Court, there being eomplete sonaideration 


to that agreement, namely, the compromise of 
a suit, is would be impossible for A thereafter 
to svatend that his right of Way was on foot, 
on horse baek,.by ‚hors drawni .vehiele and 
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by: -motorrvar-—that.is,-to claim a. deslaration 
ôf the "righte whish he had ortginálly.elaim- 
ed, That’ is exastly “what the plaintiffs 
have.done.in thissase, Having entered into 
a: binding agreement :by whish they strack 
off eertain rights, whis; they: alleged.they: 
had, in sonsideration of proseddings "being 
bronght-to an end, they .eannot thereafter 
allege. the-eontinuing existenae:of those rights. 
We are, therefore, of opiniou.that the dealara- 
tion &s drafted is-one whish sannot be grant- 
ed, aud with some reluetanee but witha 
view to-endeavour to put an end .fu these 
unhappy “eommunal-quarrels, we. ave. going 
to-deslare what 'are the rights “of the’ Hindus, 
The deslaration to whieh they are entitled 
is-as follows: That the. Hindus.have.a right 
to d Dasehra: days and.on Chait 
Sudi Abhtami the ‘worship: of:the Devi and 
Chhari Devi.by means of-arit and by play- 
ing upon musieal instruments, by ‘beating: 
the ^aqqáratc.a&nd.by ‘blowing .sonahes - and 
ringing‘ bells-at all "hours of the ‘two days 
gave aud exeept between .6 P,.'M. and 6-30 
P, M. .and.8 P..;.and.8.30. P. M, -As-. regards 
the:-selaim: that a. perpetual .injunetion .may 
issue against the defendants to:the effeat 
that on the days mentioned they (the 
Muhammadans) should not interfere with the 
Hindus in the performanee of Puja; we- have 
pointed out‘that thera is no'evidense whioh 
justifies any allegation that the Muhammadans 
here so interfered. Both elaims 24B and 
240 ask for the extraordinary disera. 
tionary remedy of injunstion. The lower 
Oourt did not apply ita mind to the prinsiple 
whieh governed the issuing of an injunction, 
Before an injunstion oan be granted, the 
applicant must establish a legal right. He 
must then show an aotual or threatened 
invasion of that legal right by the partisular 
person against whom hè wishes to alaim an 
injunetion, and. he must give evidense which 
justifies the Court in thinking that there ij 
a real substantial likelihood that the wrong- 
ful ast somplained of or apprehended will 
bs repeated or done unless restrained by 
the Court. The evidense was not prepared 
ina way to bring those matters out and the 
Judge seems to as to have granted the 
injunction in both instanees in a very’per- 
sunetory way.. We are of opinion for the 
same reasons'thate we eannot grant an in- 
junetion diresting the defendanta not to in- 
terfere “with repairs of the chabuira. Bat 
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we think it is desirable ngei, for the pur- 
pose of preventing further litigation and ill- 
feeling, that we should define what we are 
prepared to hold are the rights of the 
Hindus, There is no doubt there has bees 
fora long period of time a chabuira on the 
site in question, ‘The plaintiffs say that they 
wish to repair the chabuira. There ann bo 
no question that they havea right to repair 
the chabutra and nobody ought to interfere 
with them when they are doing that, They 
also wish to fixa railing round it: by that 
we understand: the ordinary railing whieh 
will be imbedded in the chabuira itself, No- 
body has a right to interfere with the plaint- 
iffs if they wish to do so. It is then said 
that they wished to:make it higher. No 
evidenee appears to have been given:as to 
the height to whieh they proposed to.raise 
it and nobody appears to have thought 
that a singular omission, and, therefore, all 
that we ean eay with our limited knowledge 
of the position of the chabuira and .of the 
mosque is thatit would not appear that the 
Hindus would be infringing any rights of 
light or air or eausing any obstruction to 
the Muhammadans if they raised the chubutra 
itself, whioh is only 4$ feet high, to a reasons 
able height, 

This ease has been quite properly deserib- 
ed by one of the Counsel sonserned as a 
trivial matter, a quarrel over nothing, the 
whole ease involving nothing serious or 
tangible, "That.desoription bas the assent 
of the other Counsel and certainly meets 
with our ready aequieseence, 
regrettable oirsumstanee that a matter of 
this kind should have been litigated in Court, 
On the one side the Hindus might well have 
shown some .eonsideration.for the Muham- 
madans and voluntarily have abstained from 
beating the drum and making distracting 
noises during the 23 hours in question. 
On the other hand we sannot shut our eyes 
to the fast that the Muhammadans them- 
selves might have done what wonld have 
been a gracious thing and allowed to the 
Hindus the free use of the open.spase 
(maidan) for the two days during the year 
and done their worship on those days at other 
mcsques. i 

‘Having. regard-to the faot. that the, plaint- 
iffa asked ‘for a:deoelaration ; farswider. than 
they were-entitled ‘to obtain "grid ¥ that-they 


also asked for two injunetioné às to whielf 
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they . addused no proper evidenes on whieh 
an injunetion eould be granted, we are of 
opinion, that they must pay the sosta of 
this appeal and also the eosts in the Oourt 


below.- 5 


In the result, therefore, we vary the des- 
ree of the Court below by substituting the 
deelaration given above for the deslaration 
granted by the Oourt below. We reverse 
the Court below and dissolve the two injune- 
tions granted by it and we deolare that as 
regards the ohabutra the Hindus have a 
right to repair the same, to fix a railing 
upon it and to raise its height to a reasonable 
extent, but not to a height . whish infringes 
any right to light, airor ascoss enjoyed by 
the Muhammadans or any other persons. 
The respondents: must pay the sosts of the 
appellants here and below,, with fees in this 
Oaurt on the higher seale. The objestions 
filed on behalf of the respondents are dis- 


missed. 
5 Appeal libia. 


MADRAS HIGH COURT. 
APPEALS AGAINST APPELLATE OspkRs Nos. 25 
. AND 26 or 1920. 
January 6, 1921. 
` Present: :— Mr. Justiee Sadasiva Aiyar and 
Mr. Justise Coutts Trotter. l 
APPIA E, R. RUKMANI AMMAL— 
_ PETITIONER— APPELLANT ix A, A. A.O. 
No. 25 or 1920 
i AND 
APPIA RAMACHARI AND ANOTHER— 
PTiTIONXRS— ÁPPELLANTB IN A, A. A. O. 
No. = : 1920 


č 


de KATTUVAVA 1 NARASIMHA IYER 
, AMD. ag eter E kanaka 
"1 IN BOTH, 

Civil Procedure Code (Act V of 1908), ss, 2 (2), 47, 
O.- XXI, r. 100—Application for restoration, order 0n, 
sede Das aga Da whether lies—Rights under two 
decrees, confitct of— Later decree prevatle—Procedure 
ern to bes followed—-Mortgage—Putene and 

or mortgagee, rights nee 


An order on sn application under Ordor XXI, 
rule 100 of the Civil Procedure Code, which is 
fought out between persons who were parties to 
the suit,'or the representatives of parties to the 
guit, is ‘within the definition of a decree in seo- 
tion 2 (2), read with section 47 of the Code, and 
is open to both appeal and second appeal [p. 782, 
col, 1; p, 788, col. 1.] 

Where the rights claimed under two deorses, 
both binding on both sidés, are in- conflict with 
each other, the rights under the later decree must 
prevail. [p. 732, col. 2.] . 

Moturi Seshayya v. Venkatadart Appa Row, 36 
Ind. Cas 289, 81 M, L. J. 219; (1916) 3 M. W. N. 
219, referred to. 

In matters of procedure it is- most advisable that 
the preponderance of suthority in this Court should 
be followed, even supposing that if the matter wera 
res integra one might come to a different conclusion. 
l'p. 782, col. 1; p. 738, ool. 1.] 

What passes to a mortgages is the right to sell 
the mortgagor's interest as it ‘stood at the date of 
the mortgage, subjeot only to this, that fn his suit 
he must make all. subsequent mortgagees parties 
if he wishes the sale to bo free of their enoum- 
brances. [p. 782, col. 2.] 

Chinnu Pillai v. Venkatasamy Ohettiar, 84 Ind. 
Cas. 507, 40 M. 77: 80 M. L, J.847; (1916) 1 M, 
W. N. 240; 19 M. L. T. 217, referred to. 

Of any number of mortgages, the later can 
always redeem the earlier, but cannot be compelled 
to do so, and the earlier cannot redeem the ‘later 
éxcepb by.consert, [p. 782, col, 2. ] i 

Appeals against appellate orders preferred 
against the deerees of the Distriet Court, 
Madura, dated the 27th Ostober 1919, in 
Appeal Suits Nos, 249 and 250 of 1919, 
preferred against the orders of the Court 
of the Prineipal Distriet Munsif, Madara, 
in Exeention Applisations Nos. 103 and 104 
of 1919, respestively, in Original Suit No. 843 
of 1909. 

Mr. A, Narayanaswams Aytar, for the. Ap- 
pellanta. 

Messrs. K. V. Krishnaswamt Atyar and Ñ, 


Swaminaiha Atyar, for the Respondents. 


d JUDGMENT, 

SADABIYA ÁTYAR, J,—This is an appeal 
against the order of the Distriet Judge of 
Madura who, in reversal of the order of the 
Prineipal Distriet Munsif of Madura, direeted 
possession of sertain properties to the 
respondents. 

The fasts are a little somplieated and 
the material ones have to be stated 
to understand the questions in dispute. 
In stating them I shall sometime identify 
the parties with their predesessors-in-title 
in order to avoid unnesessary and confusing 
détails. The appellants in Civil Miseellaneons 
Sesond Appeals Nos, 25 apd 26 were thé 
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petitioners in the .Munsif's Court, Aa 
mortgagee, their vendor  (predesessor.in- 
title) obtained the first deeree for sesle. of 
the plaint properties in a suif brought 
against the mortgagor and against the 
respondents (2nd mortgagees). Hither by 
earelessness or deliberately in order to 
obtain a speedy deeree. for sale, he agreed 
to a deeree for sale subjest to the subsequent 
mortgage right of the’ respondents. This 
deeree was passed in July 1907. 

The respondents then brought Original 
Suit No, 343 of 1909 against the common 
mortgagors and against the vendor of 
petitioners (as if he was a subsequent 
mortgagee), a position whieh he seonsented 
to oeeupy in the proseedings in the prior 
suit. After this suit of 1909 was brought, 
the petitioners’ vendor brought the mortgaged: 
properties to sale in exeeution of his first 
deeree and purehased them himself on 8th 
November 1909. Then -he filed a written 
statement in the respondents’ suit, elaiming 
priority oyer respondents’ mortgage. 
that suit was pending, be got delivery of 
the ‘properties whieh he purehased in his 
first suit in Marsh 1910, 

The .respondents’ seeond suit was deereed 
‘on 28rd: August 1910, and the  deeree 
dirested .the plaint property to be sold 
subject to the priority of the -petitioner’s 
vendor “to the extent of the amount 
deslared due” to her in her prior deerse 
of 1907, In assordanee with this prelimi- 
nary deeree of Angust 1910, a final desree 
was passed in 1916, the properties were 
again sold in the seeond suit of the respondents 
and they were purshased by the respondents 
in Oetober 1917. 

1 have already said that the pattihan’ 
vendor as pursbaser in his. first. suit 
obtained delivery through Court in Mareh 
1910, sjosting the. sommon mortgagors, 
The. respondents as purehasersin 1917 in 
their seeond suit applied for delivery. and 
got delivery on 5th February 1919 dispossess- 
ing the petitioners. It .was under these 
sireumatanees that the petitioners filed their 
applieations in the Munsif’s Couri 
out of whish the sesond appeals have 
arisen. The applieations were filed under 
Order XXI, rule 100, for restoration of posses- 
sion (as I stated in the beginning, I have 
identifed the vendor of the. petitioners, 
whose names arg Appiah K, R, Ryk- 
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mani Ammal, A; Ramashari and‘A, Rajaram, 
with his predesessore-i -in title ^ ineluding 
Venkatashala‘ Aiyar, -who was- the first 
mortgagor -of: 1894, his title beihg traed 
through several transfers ‘by alienations, 
inheritanee, ote. So alao with the respondents). 

The Distriet Munsif granted the petitioner's 
applieations and restored them to possession, 
on the ground that their vendor's Court 
purehase in November 1909 was prior to 
the respondents’ Court purahase of 1917 
and that the respondenta’ desree of 
August 1910 dirested sale of ‘tha property 
subject’ to the petitioners’ vendor's: alaim 
of priority. On appeal by the respondents 
the lower Appellate Court re restored 
possession to the respondents. Though the 
judgment of the lower Appellate Court 
éontains several paragraphs, the reason 
for the desision may be said to be- given 
only in one short sentenee as follows: 
“The subsequent mortgagees, the present 
appellants (that is. the appellants before the 
Distrist Court who are the respondents in 
this Oourt and were the respondents in 
the Mansif's Court) had a right to redeem 
the first mortgagee, and, therefore, they 
have & right to "possession in pursuanee of 
their, purehase in exeeution.” The 
sontentions formulated in the 15 grounda 
of the memorandum of &ppeal ‘to thia 
Court may be boiled down to these 
three, namely, (1) No appeal lay to thé 
Distrist Judge from the order- of ‘the 
Distriet Munsif, as the order was passed by 
the Distriet Muneif on an applieation under 
Order XXI, rule 100, and as Order XXI, rule 
103, makes the Distriet Munsif's order final 
subjest only to the result of a suit by the 
defeated party. (2) The petitioners-appellante’ 
desree for sale and pnrehase being earlier, 
they were entitled to possession against 
the respondents, (3) Atany rate, the lower 
Appellate Court ought to have granted 
possession to the respondents only on 
eondition that they paid the amount due 
under the petitioners’: first deoree. 
. If the appellants’ first sontention that 
no appeal lay to the Distriet. Judge is 
sorrest, then their seeond appeals to thig 
Court in a matter- in whieh there is not 
even a first appeal are, of  sourse, still 
more ineompetent and they ought to have 
put. in. revision. petitions against the 
Distriet Judge's order, on the ground that 


* 


. of the „parties. to the. suit. 
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it..was passed by him without jurisdistion.. 
However, as we have power fo sonvert a 
memorandum of appeal into. a revision 
petition in a snitable ease, I am not 
inslined .to.dispose.of.these sesond appeala 
ona mere teshnieal ground. ‘The question 
whether an.appeallay to.the District Oonrt 
should, no.doubt, be answered in the negative 
it. the petitioners’ applisations to the Distriet 
Mauneif fell only.under Order. X T, rule -L00 
having regard. £o the provisions of Order X XI, 
rule 103.. But it is sontended by the 
respondents that the applieations fell also 
under seetion 47 (old. seotion 244), that the 
eommon. order: was, therefore, & dearee within 
the definition-of desree iu sestion 2,.slause.2, 
and that.appeals consequently. lay .under 
sestion 96 (1) to the District : Court from 
that order. Much may be aaid,.and.mush 
has been. said, in support of. both sides, on the 
question whether.an appeal does or does not lie 
where an applisation under Order XXI, rule 
100, «was: fought out between . persons “who 
were parties to the suit or the representatives 
Veytndramuthu 
Pillai `v. Maya Nadan: (1) and Meyyappe 
Ohetty v. Ohidambaram Ohetiy (2) -support 
the respondents’ contention that an appeal lies 
in-sueh sases;. Zipru Talhoo v Hari Supdushet 
Vani (3) and the decision of Oldfield and Bake- 
wel, JJ., in Appeal againat Appellate Order 
No..118 of 1916 -support the appellants’ 
sontention. I think in a matter of prosedure 
it:is advisable to follow the preponderauco 
of authority in this. Court, especially as 
Oldfeld, J, who was himself a party to the 
decision .in Appeal .against Appellate Order 
No. ‘118 of. 1916, afterwards. (in. Mayappa 
Ohetiy, v. Ohidambaram Oheity (2)] treated 
that desision as: of a doubtful. eorrecinesr. 
This disposes of the first sontention on the 
aide.of. the appellants, 


Wa mext-'come to the 2nd sontention' of the 
appellante, . namely, that as first’ purchasers 
of the’ rights of the mortgagor the petitioners- 
appellants -are'entitledito :posdesesion.' ‘That 
would be so .assording to: the:.authorities ‘if 
their predeeessor in-title was not a party to 
the ‘respondents’ subsequent ‘mortgage-suit: 


(1) 68 Ind. Cas 50); 89 M..L. J. 456; (1920) 
M, W. N. 299, 48 M. 696; 28 M. L. T. 812, 

| (2) -61 Ind.’ Cas. 349; 39° M, L. J. 603 at p. €07; 
12 L..W.' 218; (1920). M. W, N: 562. 
e (8) 42 Iud. Cas. ? 13; 42.» B. 10; i 19. * Bom. L..R- 
ua; ^ oe 
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As pointed ont by my learned brother in ‘the 
ease in Ohkinnu Pillar v, Venkatasamy Ohetiiar 
(4) (desided ‘by ‘my learned brother and 
Srinivasa Aiyangar, JJ.): “What passes toa 
mortgagee. is: the right to sell.the mortgagor’s 
intereat :as if :atood at the!date of:the mort- 
gage; subjest only to this, -that-in his suit he 
mast make all-subsequent mortgagess parties 
if herwishes -tho -sals to ba free of: their 
ensumbranses. The- other prinsiple: is that 
of any number of mortgagees, the later ean 
always: redeem the earlier, but :eannot . bs 
sompelled to:do-so &ud:the eaflier sannot 
redeem the later-exsept.by sonsent.’ Now the 
petitioners’ vendor :purehased in November 
1909.the mortgagor!s right. to possession as.it 
stood in.1894 (the -date of his: mortgage): 
and. henes -he beeame in: November’ 1903. the. 
owner: of the property. Afterwards he was 
made a party tothe respondents’ isuit: of 
1910, the respondents’ suit being based upon 
their mortgage. of 1897; :and the’ respondents 
got their deeree for-sale: which, of:sourse,: 
insluded the right ofthe mortgagor as it 
stood .in .1897, and,. therefore, inelnded ‘the 
right to possession of.the land. The result is 
that the petitioners’ vendor : first’ obtained in 
1909 the right to:possession a9 purehaser of the 
mortgagor’s right to! possession. The respond- 
ents then obtained the same: right’ to’ posses. 
sion in-1917. If the petitioners’ vendor were 
not bound by the respondents’ dearee nor: the 
respondents by the petitioners” vendor!s 
desree, then the petitioners’ vandore’ ^ first 
purshase would give him the right to posses- 
sign against the respondents. But eash side 
having been impleaded in the other side's suit; 
both sides-are bound by ‘both the.desrees. 
But where the rights obtained undertwo 
deerees, both ibindihg on both sides, are in 
eopfliet. with eaeh other, the righta under the 
later.desree: must prevail. This follows: from 
general .prinsiples::of jurisprudensa and ul 
need refer only io Moturi -Seshayya wv. Ven- 
katadri .Appa kow (5) desided by Ayling 
and SrinivasacAiyangav.'J J.; the: head note of 
whish is-as follows:— In ease: of: judgments 
inter: partes, the: later :adjudisation -should 
bə takon as superseding. the:earlier, whether 
or. not the-earlier :adjudisation was ploaded 


(4) 34 Ind. Cas. 507; 40 M77; 3).M. L.J. 30%. > 
(1916) 1 MLW. N; 245; 19 M. L, T. 217. 


(E) 36 Ind! Cas. 289; 81. M, L.J, 219; (1916) 2: M 
W: Ny 219. - 
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asabar to the trial of the suit in: whieh the 
later a&djndiention was made.” Hense the 
gesond contention alao fails. . 

Ás regarda the 3rd sontention, the learned 
Vakil for the respondents intimated that his 
slients were prepared to pay the amount 
deolared due to the petitioner under. the desree 
in Original Suit No, 276 of 1906 into Court 
at any time. I think that justisa and prinaiple 
require that the lower Court's deoree ought to 
be modified as follows:—Add to the first 
paragraph of the deeree of the lower Appel. 
late.Court in Appeal Suit No. 249 of 1919 
after the word “sertifieate” the words "bnt 
Bubjest to the appellants. in the District 
Oourt (Kuttnvava Narasimha  Iyer and 
Kuttuvava Kasturiranga Iyer) paying to 
the petitioner (Rukmani Ammal) half the 
amount due under the desree in Original 
Suit No. 278 of 1908 .within lst July 
1921," the amount so due being also inserted 
at the end of the deoree, A similar 
addition will be made to the deeree in 
Appeal Suit No. 250 of 1919. There will 
also be a  elause before the heading 
‘appellants’ soste,” to the effest that in 
default of payment of the amount deslared 
to be-due on the Ist July 1928 within 
‘that date; the appeal to the Distrist Court 
shall stand dismissed with sosis. 

As regards the oosts:in this . Court I 
would direst the parties. to bear their res- 
peotive costs, 

Courrs TROTTER, J.—On the first. point I 
agree with my Lord that in matters of 
prosedure it is most advisable that the 
preponderanes of authority. in this Court 
should. be followed, even supposing that if 
the matter were res iniegra, one might aome 
to adifferent conelusion. I, therefore, adopt 
the: dooirine of Veyindramuthu Pillai v. Maya 
Nadan (1) and Meyyappa Ohetiy v. Ohidam- 
baram Ohetty (2) that rule 103: of Order 
XXI only applies to sases where strangers 
to the deeree are involved, and that aestion 
47 of the Civil Proaedure Code governs eases 
where those eoneerned are parties to the 
suit or representatives of parties. On that 
view, an appeal lay, and was rightly 
entertained. The result is eertainly logisal, 
though I eannot bring myself to believe 
that the draftsman of Order XXI, rule 
103, meant to give both an appeal and a 
substantive right of suit to the defeated 
party, Bat I .yield to the sonsideration 
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that'in' matters of prosedure eonsisteney: is 
the all. imposkané thing to keep in view, 

On. the, merits also, I agree with my Lord, 
though on somewhat different grounds, This 
is Bn-applisation in exesution and I son. 
selve that.all we are oalled upon or entitled 
to do is to construe the. astual'desree that in 
before us. It may be that the result would 
be the aame if we had to. sonsider both 
deerees together, and if my oconelusions iu 
Ohinnu Pillai v. Venketasamy. Ohettiar (4) 
are sound, it would sem that the respond. 
ent's ease here ia well founded. But I 
prefer to rest my desision on the narrower 
ground that we are only sonserned with 
the seeond deeres, that in‘ Original Suit 
No. 543 of 1909, That desree ordered the 
sale of the property subjest to the amonnt 
due to the respondent under the desree in 
Original Sait No, 276 of 1906. Tho only 
possible  eonstrustion of the deeree in 
Original Suit No. 343 of 1909 is that fhe 
equity of redemption passed to the purehaser 
in that sale, č.s., the respondent, subject. to 
the rights of the appellant as mort- 
gages, 

I agree that the appeals. should be dis- 
missed. 

. MLC. P 
l Appeals dismissed, 


be aaa 


NAGPUR JUDIOIAL COMMISSIONER'S 
COURT, 

Szconp O1vit ArPEAL No. 461 oF 1919, 
February 26, 1921. 
Present; — Mr, Hallifax, A. J; C, 
UMAD SINGH —PrAtNTIFF — APPELLANT 
versus 
RAMDAYAL AND ANOTHER—DEFENDANTS— 
— RESPONDENTS. 

Landlord and tenant Qo-sharer leasing his sir— 
Lessee surrendering. to Lambardar—Lambardar grant- 
ing occupancy tenancy—Suit by co-sharer for posses- 
sion, whether maintainable, 


` A, a fractional co-sharer in a village, holding 
land in severalty as gir, leased the land to B, who 
was recorded as an occupancy tenant, B gur- 
rendered the land to the Lambardar who, on receipt 
of a Nazrana, pub in C ds occupancy tenant. In g 
suit by A against O for possession: 


Y 
UMED SINGH €, RAMDAYAL. 
Held, that immediately: on the extinction of B's 
rights ‘the land became A's Separate  khudkashi; 
that the Lambardar was not entitled fo grant a 
lease of it to C,and that A was entitied io posses- 
sion. 
Appeal against- a desrea df the Distriot 
"judge, Chhindwars, dated the 2nd of 
' August 1919, in Civil TIN; Na, 57 of 
1919, 
Mri, Gupta, for-the Appellant, 
Sir B. K. Bose and Mr. S, Ramdas, for the 
‘Respondents, : ag 
. JUDGMENT, —Umed Singh, the plaintif, 
is a” frastional: od-sharer in the village in 
whieh the field in suit, is situated, and he 
held it originally along with another field in 
severalty as str. In 1905 he gave a perpe- 
tual lease of it toone Gadiram, and thereafter 
‘Gadiram was resorded as the ocsupansy 
teriauts though the rights of a perpetual 
‘lessee, in the matter of inheritanee for 
instanee, would seem to be something wider 
than. those of an ossupaney tenant. -. Umed 
Singh along realised the rent of the field from 
1905 ito 1916,. when the Lambardar Gulab 
Singh seems to have made some slaim to do 
go, Gadiram’s son Dewaji surrendered the 
land ‘to. the. Lambardar and on the 9th of 
January 1918 the Lambardar put in the 
defendant Ramdulare as an oesupapey tenant, 
reseiving ‘from.-him a Nazrana of about 
Rs, 3,000. Umed Singh now sues for posses- 
Bion against Ramdulare, His sase is that by 
the private partition of 1900 the two ser 
fields besame his separate patiz, even within 
the definition of patti given in section 2 (12) 
of the "Land Revenue Aet of 1917, and the 
field in dispute did not go back into the 
larger pati when Gadiram asquired oeeupaney 
rights in it against him nor when those rights 
were extinguished, This appears to , me 
unanswerable, The answer put forward is 
that under seetion 188 (2) (a) of Act II of 
1917 the. Lambardar is deemed to be the 
landlord within the meaning of the Tenansy 
Ast. of 1898, so that he is empowered to 
ereate tenaneies in the lands of the village, 
and Gulab Singh is Lambardar of both the 
original patti and of Umed Singh’s and any 
other smaller pats that may have been 
ereated by private partition. It is admitted 
-that he eould not ereste a tenaney in khud- 
kashé land :held in severalty by a: proprietor, 
‘and I eannot see how he eould have a 
‘greater right to grant a lease of a field of 
whish Umed Singh ‘is. admittedly the cole 


` INDIAN CASES. 


[1921 


landlord, exeept in so far as tho Lambardar is 
declared landlord by sestion 188 (2) (a) of 
Aet II of 1917, It is admitted that Umed 
Singh will get all the rentof this field even 
if it is eollested by the Lambardar, aud no 
other eo-sharer will have any elaim to a share 
in it, See Dhondba v. Vishwanath (1). Indeed 
I eonsider that immediately on the extinetion 
of the rights of the oesupaney tenant the 
land did beeome Umed bingh's separate: 


khudkasht, It was eultivated land held by 
him in: severalty, and the definition of 
khudkashi in sestion 2 (5) of the Land 


Revenue. Ast cannot require that any 
partienlar asts of enltivation should have 
been done by the proprietor. Between the 
abandonment of enltivated land by the 
tenant and its astual cultivation by the 
proprietor, an intention to eultivate it is 


Sufficient to make it khudkasht land and 


Umed Singh has given suffisient evidence of 
having that intention by his attempts to 
obtain possession, It is also admitted that if 
the tenant had died without heirs, U med Singh 
would have been entitled to anter into posses- 
Bion, Indeed it is not eeriously denied that he 
eould have taken over the land as his separate 
khudkasht onthe extinstion of the tenaney 
rights of Devaji. It is only urged that he- 
did not. But that admitted right . is 
insonsistent with the right in the Lambardar 
to give possession to another person without 
even sonsulting him, and the two rights 
eannot eo-exist. The desree of the. lower 
Appellate Court is set aside and that of the 
first Court granting possession of the field 
to the plaintiff Umed Singh is restored, The 
defendant-respondent must pay all the eosta 
of. the litigation. 


Decree set aside; 
(1) 15 O.P, L. R. 143. 


Vol, LXIII] 
GANGU V, HARI SINGH, 
LAHORE HIGH COURT. 
SscoNp OiviL APPRAL No. 1847 or 1918. 
June 28, 1921, 
Present 1— Mr. Justies Wilberforse and 
Mr. Justise Abdul Qadir. 
GANGU-—DRFENDANT— ÁPPELLANT 
versus 

HARI SINGH—PraiNTIFF—RxSPONDENT. 

Civil Procedure Code (Act V of 1908), s. 11—Res 


judicata between co.defendants—Suit to contest aliena- 


tion by reversioner—Decision, whether res judicata 
against alienor, 


, In order that o-deoision should operate as fes 
judicata between co-defendants, there must be a 
confliob of interests between the defendants, a 


- 


necessity: for a decision between them and a 
judgment defining the rights and obligations of the 
defendants ínter se, 


The decision in a suit by a reversioner to contest 
an alienation made by a proprietor, who is 2 
pro forma defendant in the suit and does not 
appear in the proceedings, does not operate as res 
judicata as against the latter, 


Sesond appeal from a  desree of the 
Distrist Judge, Ambala, dated the 5th April 
1918, varying that of the Senior Subordinate 
i era dated the 15th November 


Mr. Anant Ram, for the Appellant. 

€ Amin Ohand Mehta, for the Respond- 
ent, i 

| JUJGMENT, —Plaintiff sued for posses. 
Bion of land under a -mortgage-deed in his 
favour. The suit was sontested by the 
mortgagor on the ground that no eonsidera- 
tion had passed. The first Court upheld 
this plea to the extent that it found that 
Rs. 2,435 had aetually passed and it gave the 
plaintiff a desree for possession, holding the 
prinsipal amount to be Rs. 2,435, On appeal 
the lower Appellate Court has held that the 
defendant’s plea of want of sonsideration is 
barred by seotion ll, Civil Prosedure Code. 
Against this desision the defendant ‘has pre- 
ferred a sesond appeal. 

There was a previous suit brought by the 
reversioners of the mortgagor for a deolara- 
tion that the mortgage was not binding 
against their reversionary rights on the 
ground of want pf eonsideration and necessity, 
In this snit whish was dismissed, the mort- 
gagor was a pro forma defendant and did 
not appear in the sourse of the proeeedings. 
The only question for desision is whether 
in sush eireumstaneos sestion 11 bars hia 
present plea that there was no eonsideration 


* 


INDIAN CÁSES. 


735 

for the mortgage. The lower Appellate Court 
based its finding on Dhanna Singh v. Budhi 
(1) and Narasimma Ammal v. Srintvasa 
Ragava lyangar (2). In the 1912 judgment 
(1) we notiee that the alienor did appear and 
denied the reseipt of «onsideration and an 
issue was framed on this point. The ease is, 
therefore, inno way applieable. Narastmma 
Ammal v. Srinivasa Ragava Iyangar (2) is, 
in our opinion, strongly in favour of the 
appellant, , That judgment lays down that 
there must "be a sonfliet of interests between 
the defendants, a. nesessity for a deaision 
between them and a judgment defining the 
rights and obligations of the defendants 
inter se.” In the present case there is no 
anah judgment nor was any suah nesesaity 
for a deeision. On the other hand there 
are many judgments of this Court in favour 
of the sppellant, see for instanee  Gokal 
Ohand v. Milhhi (3), Labhu v. Bira 
Singh (4) and Dhian Singh-v. Musammat 
Belas Kaur (5). It is elear to us that 
the previous judgment ean in no ‘way 


operate as res iudicaía between the present 
‘parties, 


No relief was asked for against the 
mortgagor, no deslaration had been given 
against him, he eould have had no right 
of appeal and, moreover, in faet, he showed 
that he was in no way interested in the 
litigation. He was in possession’ of the 
mortgaged land and was apparently satisfied 
with his position and did not wish to baye 


‘his rights determined in a three-gornered 


fight in the previous suit. We, therefore, 
disagree with $he opinion of the lower Ap- 
pellate Court and aseepting the appeal remand 
it for deeision onthe merits. 

Costs will be eosts in the sause. 


Appeal allowed. 


(1) 16 Ind. Cas, 80; 103 P. R. 1912; 157 P. W." R. 
1912; 188 P. L, R. 1912, 

(2) 8 Ind, Cas. 760; 38 M, 112; 7 M, L. T. 8&9. 

(8) 35 Ind, Cas, 643; 65 P. R. 1916; 157 P, W. R. 
1016; 1 P. L., R. 1917. | 

(4) 41 P. B, 1890, > | 

(5) 16 Ind. Cas. 127; 42 P. E, 1912; 128 P, W., R. 
1912; 164 P. L. R, 1912, 
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LAHORE HIGH COURT. . 
-Oin Revision Petition No, 179 ox 1921, 
° July 14, 1921, l 
Present:—Mr. Justiae. Abdal Raoof. 
Tas Firu BALMOKAND-ARJAN DAS 
THROUGH BAL MOK AN D—Dsrexpant— 
PETITIONER 
versus 
Tae Fiem JAGAT RAM-DAYA RAM 
THROUGA JAGAT RAM —PrarNTIFR— 


RESPONDENT. 
Civil Procedure Code (Act. V of 1908), O. XVI, r. 1 
—— Witnesses, summoning of—Duty of Court—Delay in 
paying process fees, effect of. 


Upon an application for the summoning of 
witnesses the Court is bound “to summon the 
witnesses which a party wishes to call Butifa 
party does nob show prompiness and makes an 
application too late, the Court is not bound to 
adjourn the hearing to enable the party to secure 
the presence of his witnesses. 

Petition under sestion 44 of Ast VI of 
1918, . and sestion 25 of Aet LX of 1887, for 
revision of the desree of the Small Oause Court, 
Amritsar, dated the 22nd January 1921. 
^ Pandit.Ichhar Ohand, for the Petitioner, 

Mr. B. N. Kapur for Mr. Anant Ham for 
the Respondent. 

. JUDGMENT,— This was a suit for resovery 
of Rs. 456 7.0.  Deféndants pleaded payment, 
A deeree has.been passed in favour of the 
plaintifís for Rs, 320 13.9. The defendants 
have some up in revision to this Court and 
their somplsint is, that opportunity was not 
given to them to produse all their evidence 
before the Court. 

' ‘The facts are as follows :—On the 17th De- 
sember 1920, the defendants made a statement 
and the 21st January 1921 was fixed for the 
hearing. The defendants did not put in an 
applieation to summon their witnesses until 
the 18th January 1921. In their application 
they asked for thejsummoning of three persons, 
'Ohuni Lal, Ram Ditta Mal and. Sheikh Boot 
Frosh, all.residents of Lahore.. Apparently 
the witnesses did: not ‘turn np. on: the date 
fixed, Upon an applisation for the sammon- 
ing.of witnesses the Oourt is bound .to summon 
the witnesses whioh a party, wishes to oall. 
But if a party does nof show promptness and 
makes an application too late, the Court is 
not bound to adjourn the hearing to enable 
the,party to secure the presence of his wit- 
nesses, This is exactly what happened in this 
ease. Ifthe petitioners had been prompt in 
making their applisation for the summoning 
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KIRIT NARAYAN V, OHANGHAL DAS. 
of witnesses, they would not have been 
left without any evidence on the date fixed. 
The petitioners kave presented an affidavit 
along with tha petition‘of revision, in whieh 
it is stated that. they had asked the Oourt 
orally to adjourn the ease and to allow .them 
an opportunity to sesure the presenes of 
their witnesses. No written application 
was made to the Court. - Moreover, the Court 
was not bound to adjourn the hearing. The. 
petitioners must suffer for their own lashes.’ 
I oannot entertain thia application for revi- 
sion under the sireumstanses mentioned 
above and, therefore, dismiss it with-soste.. `` 


Application dismissed. 


PATNA HIGH COURT. 
Crvit Revision No, 152 or 1920. 
April 28, 1921. 
Present :—Mr. Justise Das and : 
Mr. Justice Ross. I 
KIRIT NARAYAN—Deranpart 
— PETITIONER 
versus 
OHANOHAL DAS—Raesporpent, 
` Givil Procedure Code (Act V of 1908), O IX, v. 8, 
O. XXXII, rr. 9, 10—Dismissal for default—~Minor 
plaintiff—Neat friend, interest of, adverse to minor— 
Procedure. 


A Court has no jurisdiction, while dismissing a 
suit for default, to provide that the order of 
dismissal shall not operate to the prejudice of a 
minor plaintiff [p. 737, col. 1.] 

If a Vourt considers that the interest of n next 
friend of a minor plaintiff is adverse to that of 
the minor, ib should remove the next friend under 
rule 9 of Order XXXII of the Oivil Procedure 
Code and then stay further proceedings under rule 
10 of the Order until the appointment of a fresh 
next friend [p. 787, col. LI 

Uijvil revision against an order of the 
Subordinate Judge, Purnes, dated the 9th 
June 1920, 

Mr, Sambhu Saran, for the Petitioner, 

JUDGMENT, 

‘Das, J.—This applisation is  dirested 
against the order of the learned Subordinate 
Judge of Parnea dismissing a suit for default, 
but providing that the order of dismissal will 
not opsrate toéhe prejudiee of the minor 
plaintiffs, 
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The learned Vakil for the petitioners, 
who'are the defendante first party, somplaina 
that there was no power in the Oourt to 
make an order in this form. The learned 
Subordinate Judge thought, and, in my 
opinion, rightiy thought, that the interest 
of the next friend of the minor, who was 
one of the plaintiffs, was adverse to that 
of ‘the minors; but if that was his view, 
he should have  proeeeded under Order 
AXXII, rule 9 and rule 10. He had no 
jurisdistion whatever to dismiss the suit and 
‘atthe same time to say thatthe order of 
dismissal will not .prejudieially affest the 
interests of the minor, . 

We set aside the order of the learned 
Subordinate. Judge and remand the ease 
to him for desision assording to law. He 
wil have .power, if he thinks that the 
interest of the next friend is adverse to 
that of the minor, to remove the next 
friend under rule 9 and then stay further 
proseedings under rule 10 until the ap- 
pointment of & next friend in the plase of 
the present next friend, and then prosesd to 
decide: the sasae aasording to law. 

No question arises as to the adult plaintiff, 
beeause apparently he has settled ithe case, 

. Ross, J.—I agree, 

TE , Case WENG 


. ALLAHABAD HIGH COURT. 
Firest Appean FROM OrperR No. 1 or 1921, 
April 18, 1921, 

Present: —Mr. Justioe Walsh and 
Mr, Justice Lindsay, 
Musammat GODHNI—Partitionsr 
— APPELLANT . 

VETSUS 
SHYAM LAL AND OTHERS—OPPOSITE 
PARTIES— RESPONDENTS. 
* Civil Procedure Code (Act V of 1908), 0. XLI, r. 21 


— Appeal heard ex parte—Restoration, © application for 
» mnSu ficient cause. 


Where the question of sufficient cause has to be 
considered, each case must be dealt with on its own 
facts and it is impossible to lay down any universal 
rule as to what constitutes sufficient cause. [p. 738, 
col. 1. 

The hearing ofan appeal was postponed. and on 
the postponed date tke Pleader of the respondent, 
the latter being a woman, stated that he had no 
instructions and the appeal was heard and decreed 
en parte.: On an application for restoration being 
made, it was found that. the respondent's Attorney 
had failed to instruct the Pleader owing to tho illness 
of his daughter ; 
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Held, that this was sufficient cause within -the 

meaning of Order XLI, rule 21 of the Civil Pro. 
oa for restoration of the appeal. ([p. 788, 
col. 1. 


First Appeal from an order of the Distriet 
Judge, Azamgarh, dated the 8th November 
1920. 

Mr, P. L, Banerji, for the Appellant. 

Mr. Igbal Ahmad, for the Respondents. 

JUDGMENT, 

Lispsar, J.—This is an appeal from an order 
of the Distrieé Judge of Azamgarh, refusing 
to restora an appeal whieh was desreed ex parte 
on the 4th of June 1920. 

The appellant before us is Musammat 
Godhni, who was defendant ina suit for 
restitution of sonjugal rights. 

The suit against her was dismissed in the 
Court of first instanee on the ground that tho 
plaintiff had failed to provethat Musammat 
Godhni was his wife, The plaintiff thea 
appealed to the Distriet Judge. We have 
referrad to the order-sheet, whieh shows that 
in the first instanoe the 8th of April was fixed 
for the first hearing of the appeal. On that 
date Musammat Godhni entered an appearanse 
by a Vakalatnama signed by two Pleaders on 
her behalf, So far as she was eonserned, there- 
fore, she was ready fo go on with the hearing 
of the appeal on the date in question. 

It appears, however, that the learned Judge 
was unable to take up theease.on that date on 
&ssount of press of work. The result was that 
the hearing of the appeal was postponedszne die. 
. Sometime in May the Judge took up the 
resord again and ordered the 8th of June to be 
fixed for the disposal of the appeal, and notiee 
of this date wasgiven to the Pleaders, 

On the 8th of June when the ease was ealled 
ap for hearing, both these Pleaders appeared 
before the learned Judge and stated that their 
slisnt had not given them any instruetions and 
that they were sonsequently unable to argue 
her ease. The result, therefore, was that the 
appeal was desreed ez parie, An applieation 
for restoration was made on behalf of the lady, 
in whish i& was represented that her failure 
to appear and instrust her Pleaders on the 
date fixed for hearing was the result of eertain 
eirsumstanass over whish she had no control, 
It waa atated that she had a spesial Attorney, 
Parsotam Das, whom she had engaged for 
the purpose of doing her business in Court, 
that at or about the time the ease eame up 
for hearing, Parsotam Das had trouble 
at home owing to the illness of twa 
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daughters, one of whom died at the end of 
May..and the other a few weeks later in June, 
: dt wasalso stated that this apesial Attorney 
had written to the Pleaders in order to find 
out what date had been fixed for the hearing 
of the appeal but had not suseeeded in getting 
an answer from them. 

The applicant was able to prove that 
Parsotan Das had lost two daughters, one on 
the 30th of May and the other on tne 23rd 
of June. The Judge, however, reliéd upon the 
case of Har. Prasad v, Abdul Rahman (1), in 
Wwhieh/it- was held that where notiee of the 
date of hearing was given to one of the Plea- 
ders, that was sufficient notiae to the party. 

Where the question of sufficient sanse has to 
be sonsidered, esah case must be dealt with on 
its own fasts and itis impossible to lay down 
any universal rule as to what constitutes suffi- 
eient cause ina matter ofthis kind. After 
hearing the learned Counsel in the sase and on 
a perusal of the order.sheet of the lower Ap- 
pellate Court, we have some to the sonelusion 
that this is & oase in-whioh fie learned Judge 
of the Oourt below might fairly have heid 
thatthe lady had shown suffisient sause for 
not defending the appeal on the date fixed for 
hearing. In our opinion the appeal should be 
allowed ‘and we order aesordingly. We set 
aside the order of the Court below and direst 
that the appeal be restored to its proper plase 
on the file and dealt with according to law, 
Costs here-and hitherto will abide the result. 

“Waris, Jjo—l entirely agree, lonly want 
to say a word about two authorities whioh 
have been mentioned. The ease of baji Lal v. 
Nawal Singh (2), adopting and following the 
ease of Har Prasad v. Abdul Rahman (1), the 
ease relied.on by the learned Judge in the 
Gourt below, is in my opinion distinguishable 
upon the faets.- I happen to have been a 
party to that deoision and the ground on whish 
the reliéf was sought was the wilfal miseondust 
óf the party's.agent, and we there deolined to 
interfere. In any event whether we take the 
view that there was suffisient eause in thia 
ease or not, it. seems to me elearly to some 
within the ssope of the principle laid down 
by, a Bench decision in the sase of Dalia 
Prasud v. Kam Baran (3), 


TE Apreal allowed. 
(1) A. W. N. (1905) 44, : 
(2) 39 Ind, Cas. 680; 16, A. L. J. 413; 89 A, 


388, 
(3) 14 Ind. Cas. 187; 9A. L. J. 60 34 A. 
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ALLAHABAD HIGH COURT, 
FiRsT OiviL Appeat No, 64 or 1919, 
June 17, 1921, . 
Preseni:— Mr. Justise Tudball and 
Mr. Justice Sulaiman. 
ANANDI PRASAD DUBE — DzFENDANT—. 
APPELLANT 
versus 
KRISHNA CHANDRA MUKERJI~ 
Poatntiee AND Thakur RAM KUMAR 
SINGH AND oratas— D&FENDANTS— 


. RESPONDENTS, 
Morígage—Property mortgaged to several persons— 
Sale in favour of third person— Vendee paying off prior 
mortgagees but one—Suit by latter to enforce mort- 
gage —Vendee, whether entifled to interest om sums 
paid by him. 


A house was mortgaged successively to B. P. 
and K. and was eventually sold to D. who obtained 
possession and paid off B. and P. K. brought the 
present suib to enforce his mortgage and D, claimed 
that he was entitled to be paid the sums paid by 
him to B. and P. before the property could be 
sold and also claimed interest on those sums up 
to the date of suit. The Court decided in his 
favour but disallowed his claim to interest: 

Held, that D., having had possession of the prop- 
erty and having enjoyed its usufruct, was not 
ertitled to interest after the date of possession. 
[p. 740, col. 2.] 

First appeal from a desree of the Subordi- 


Judge, Allahabad, dated the 31st July 1918,4; 


‘Messrs. B. E. O' Conor and S. Mushran, for 
the Appellant. 
Mr. P. L, Paner £, for the Respondents. 


JUDGMENT,—This is & defendant's 
appeal arising out of a mortgage suit. The 
mortgaged property is a residential house in 
Aliahabad. -The original owner on the 10th 
of May 1:07 mortgaged it to Dr. Banerji for 
the sum of Hs. 7,000, On the ist of Febraary 
1911 he mortgaged it for the sum of Rs. 1,000 
to one Badri Prasad. On. the 16th of 
February 191: he mortgaged it for the sum 
of Rs, 6,000 to Krishna Ohandra Mukerji. 
On the 19th of June he mortgaged if for the . 
sum of Rs. 3,000 to Ganga Prasad, All four 
mortgages were simple. The present: appel- 
lant before us purchased the property from 
the original mortgagor on the 20th of Sep- 
tember 19:1 for the sum of Rs, 14,003. 
The vendor left in the appellant’s hands 
Rs. 8,900 to pay offe the first mort- 
gage; Rs. 1,100 to pay off the sesord 
mortgage; Re. 1 5039 towards payment of the, 
third mortgage and Rs: 500 towards payment. 
of the fourth mortgage. The appellant 
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paid off the first two mortgages. "That of Dr.- 
Banerji was paid off on the 9th of June 19:2 
and that of Badri Prasad on the 26th of 
November 1911. The total sum actually 
paid for the first two mortgages was 
‘Rs, 9,091-11-6. The fourth mortgagee 
Ganga Prasad brought a suit on the basis 
of his mortgage and he gota deoree for 
resovery of his money eonditional on his 
paying off the prior mortgages. He 
Apparently thought the property was not of 
Buífisient value, so he did not prosesute his 
easeany further and the fourth mortgage 
hasthus died out. In that suit the present 
appellant took his stand upon the first two 
mortgages which he had paid offand slaimed 
to be redeemed before the property sould be 
sold, Then the suit was instituted, out of 
‘whieh the present appeal has arisen, by the 
third mortgages. The appellant again 
took his stand on the first two mortgages 
and elaimed that he was entitled to be paid 
off before the property sould be sold, The 
Court below has held in his favour on issue 
No. 3 in the judgment, but a question of 
interest arose. The appellant, the purohaser 
from the original mortgagor, of course, has 
been in possession of the property all along, 
still he slaimed that interest on the first two 
mortgages should be paid to him a? least up 
io the date of susi. The Court below remark- 
ed as follows: — 1 do not think he should get 
interest up to the date of suit, for he has 
been in possession singg his purahase and so 
enjoyed the usufruet of the property, He 
eannot have both the usufruet and the 
interest." . 


It held that the eum payableto the appel- 
lant was Ra, 9,091-11.6. This ineluded 
interest. up to the dates of payment of 
the prior mortgages, that is, the 26th 
of November 1911 and the 9th of June 
1912. 

The appellant has oome here on appeal 
and it is urged onhis behalf that he is in 
justice and equity entitled to have interest 
on his money paid on the above two dates, not 
only up to those dates but up to the date ' of 
suit. "The point is one whieh is eovered by 
at least three desisions of this Court... The 
earliest is that of Sri Ram v, Kesr? Mal (1), 
where the point was aetnally raised and dis- 
| eussed and desided. There a subsequent 


(1) 26 A. 186; A. W. N. (1903) 219. 


mortgagee was seeking to bring to sale the 
propercy mortgaged to him. There were 


defendants to the suit who had purshased. 


the property and had paid off the prior 
mortgages. It was held that the plaintiff 
was not entitled to an order absolute for sale 
without paying not merely the amount whieh 
the defendanta had paid in respeet of the 
prior mortgages but the full amount due-on 
gush mortgages. It was further held 
that where such defendants had obtained 
possession of the mortgaged property, that 
having had the usufruct, they were not 
entitled to interest after the date of sush 
possession. Wequote the following from 
this jadgment:— We, however, think that 
sinso the appellants have from the date of 
their purehase been in possession of the 
mortgaged property, it must be deemed that 
the usufroet was appropriated as an 
equivalent for interest upon the money paid 
by them. Every peraon who purshases 
property for a sertain value is presumed to 
pay sush value as would yieldto hima 
sufficient return for the money invested by 
him in the property. Therefore, when the 
appellants purehased the . mortgaged 
property and as. sonsideration thereof. dis- 
eharged the prior mortgages, it ia reasonable 
to assume that sinae the date of the payment 
of the sonsideration they raeeived as and 
equivalent for the interest of the money paid 
the usufrust of the property, Thia infar- 
ense is strengtnened by the fast that in their 
defence in the suit the appellants did not in 
distinet terms elaim interest upon the money 
whieh they had paid in liquidation of the 
prior mortgages. Supposing the mortgage 
of Makhan Lal, instead of stipulating for 
sash payment ny way of interest, had provided 
that he should enjoy the usufruet as the 
equivalent of interest, then the moment the 
mortgage was dissharged by payment, the 
purshaser would himself enter into usufrus. 


tuary possession, Could it be eontended then . 


in answer to a anit for sale by a puisne 
ineumbrauser that the purshaser could use 
as a shield not only the sam he had paid to 
dissharge the mortgage but alao the value of 
the usufrus& whien he had appropriated 
after such discharge? In other words, he, would 
be entitled to enjoy the usufraet and also 


obtain from tne lacer mortgages the value of * 


it. The proposition aesms to be founded 
upon no legal or equitable consideration,” 


+ 
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' The judgment referred to two sasès, one of 
Dip Narain Singh vw. Hira Singh (2) and 
*the other Deihi and London Bank Limtted 
v.” Bhikari Das (8). The point was not 
really desided in either of these two oases, but 
they were both instances in whieh interest 
was not allowed for any period subsequent 
to the date of possession of the purchaser. 
This same rule wasadopted in the ease of Matt- 
ullah Khan v, Banwart Lal (4), It will be notised 
that two issues were remitted by this Oourt 
for desision by the Court below. One was: 
‘what amount, if any, is due on each of the 
mortgages held by Bhola Nath, dated 
respectively the loth of August 1894, llth 
of Desember 1884, and the 14th of Septem. 
ber 1895." The decision of this Court on the 
return of the issue has not been published, but 
we have before us the resord of the ease and 
we quote from that judgment also to show that 
the same rule was adopted as in the ease 
reported as Sr: Ram v. Kesri Mal (1). The 
judgment runs as follows: — 

"We aesordingly referred to the Court below 
issues as to the amount due on foot of these 
earlier mortgages and as to the bar of limita- 
tion. 'The Court has found that none of 
these mortgages were time-barred and has 
estimated the amount due with interest on 
foot of them, in the alternative up to the 
l3th of January 1910 and the 28rd of April 
1910. Objestion has been taken to these 

. findings ‘on the ground that interest ought 
only to have been saloulated up to the date 

when” the mortgages were paid off, namely, 
the 48th of September 1901, We are of 
opinion that interest is shargeable up to the 
‘last mentioned date and not beyond. An 

- geaount has aeeordingly been prepared whioh 
has been aeeepted by the parties, and by it 
‘it is fonnd that the sum due on foot of these 
mortgages with interest up to the 28th of 
‘September 19.1 amounta to Rs, 3,122-5-6.” 

‘in First Appeal No. 376 of 1911 the same 
‘point arose and the desision in the sase 
of Sri Ram v. Kesti Mal (1) was again 
followed. In ouropinion this sase is on all 
fours with that of Sri Ram v. Kesri Mal (1). 
We think the proper and the simplest method 
'of settling the equities between the parties is 


e (2) 19 A.:527; A. W. N. (1897) 147; 9 Ind, Doc. 


(5..8) 841. : 
14) b Ind. Cas, 132; 7 A. L. ds 61; 32 A. 188, 


“to hold that the prior mortgagee, having had 


possession of the property, is not entitled to 
interest after the date of possession and we 
hold asscrdingly. 

We have not been able to find any desision 
which sonflicts in any way with the above- 
mentioned three eases. The fasts in the 
present ease are similar to those in the cases 
mentioned above and we ean see no reason to 
differ from the rule adopted therein. 
Aseording to that rule the appellant was 
entitled to interest up to the date on whieh 
he paid off the prior mortgages and the 
lower Court has allowed him that interest, 

it must be notised that the respondents 
have not ehallenged the defendant's right to 
stand upon his prior mortgages in spite of the 
faot that money was left with the appellant 
for payment of all the four morigagees. 
The appeal fails and is dismissed with 
sosta, 

Appeal dismissed, 


l PRIVY COUNCIL, 
APPEAL FROM THE Mapras Hias (UOURI, . 
November 14, 1919. 
Present :— Lord Shaw, Lord Phillimore,, 
Sir John Edge, Mr. Ameer Ali and 
Sir Lawrenee Jenkins, 
DAMISETTI RAMACHENDRUDU, 
SINOB DECEASED, NOW REPRESENTED BY 
DAMISETTI SATTEMMA AND OTHERS— 
APPELLANTS 
VETsUs 
DAMISETTI JANAKIRAMANNA, sINCE 


DEC£ARED, AND OTHERS— RESPONDENTS, 
Evidence Act (I of 1872), s. 114, ilis, (g)—Pre. 
sumption, whether pcan displace contrary injerence. 


The presumption indicated in illustration (g) to 
section 114 of the Evidence Act cannot displace a 
contrary inference supported by adequate evidence. 
(p. 742, col. 2.] < 


Appeal from a judgment and desree of 


-the Madras High Conrt, modifying a deoree 


of the Subordinate Judge, Coeanada, dated 
Eth September 1908. 
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JUDGMENT. 

Str Lawrence JENKINS. — This appeal 
arises out of a suit for dissolution of partner- 
ship and sonsequential relief, instituted as far 
bask as the 9th August 1905 in the Onurt 
of the Subordinate Judge of Cosanada. 


Following on a referenee to a Commissioner 
and a report, a preliminary deeree was passed 
on the 16th Mareh 1908 dissolving the part. 
nership and determining a number of matiers 
on whieh the litigants were at issue: and 
after a further referenee and report, the final 
desree was pronounsed on the 8th September 
1908. On appeal to the High Court at 
Madras the Subordinate Judge’s desision 
was modified, and i6 is from this appellate 
deeree that the present. appeal has been 
brought, i 

The partnership, dates baek to a time be- 
fore 1894, but in that year the members of 
the firm entered into a registered agree. 
ment of partnership, by whieh their relations 
with eseh other were determined. 


.Of the original partners, the first defend- 
ant alone was alive atthe date of this suit’s 
institution, the other partners then being the 
plaintiffs Nos, Land2 and the defendants 
Nos. 6 and 7, who had some into the firm by 

.way of suesession, The first defendant's 
share was two-fifths, that of the plaintiffs 
Nos. l and 2 two fifths, and that of defendants 
Nos. Gand 7 one-fifth. The firm traded in 
tobaseo, Its prineipal plase of business was 
Oocanada, where the plaintiffs were in man- 
agement, and there was also a braneh at 
Viravallipalem, whieh was throughout man- 
aged exslusively by the first defendant. The 
ordinary eourse of business’ was that tobaceo 
was bodght by the Viravallipalem branoh 
and was then eonsigned to the Ooeanada 
branch, where it was sold. The artieles of 
partnership provided that aesounts should be 
kept at.both branehes and seompared in 
Marah of every year, and the uniform prao- 
ties was for the aesounts of the Viraval. 
lipalem braneh to be brought to Oosanada 
for somparison with the assounts of the 
Ooeanada braneh, where a Cosanada ledger 
and a Viravallipalem ledger were kept, and 
this praetice sontinued until the disputes in 
1905, whieh led to*thia litigation. 

In the earlier stages of the suit, the mat- 
ters in dispute were numerous, but three only 
Bow remain. 


The first relates tc sertain plots known as 
the Oheyyeru lands, whish were purehased in 
1900. They are claimed by the plaintiffs 
as partnership asssts, and were so held to. 
be by the Commissioner and the Subordinate 
Judge. The slaim, however, was disallowed 
by the High Court, and to this deeision 
exeeption is taken by the first defendant, or 
more striatly by his representatives. 

{t is true that the purshase-money was 

originally paid out of the firm funds, but the 
transfer was expressed to be made to the first 
defendant, and this with the entries in the 
firm accounts and the evidenee relevant to 
this issue lend strong support to the High 
Court's desision that the purehase was for 
the first defendant. 
. In view, moreover, of the sourse the dis- 
auasior has taken, their Lordships think it 
unneeessary to examine in detail the ma- 
terialaon whieh this desision rests; it is enough 
to say that they see no reason to dissent 
from it. But there is an alternative elaim 
whieh has been more seriously pressed, and 
it ia that if the purehase was for the benefit 
of the first defendant, it was ineumbent on 
him to- discharge himself of the purehase- 
money-whish undonbtedly was derived from 
the firm funda, 

Asa proposition of law, this cannot be 
questioned; but it remains to be seen whether 
at this stage and in all the eireumstances of 
thie ease it would be right to direst a fur. 
ther aesount as to this transastion, This 
litigation has now been pending for over 14 
years, and tho first suggestion of the right 
to this assount was made in the sourse of 
the argument of the appeal before the High 
Oourt, The learned Judges sonsidered' it 
was then too late to ask the first defendant’s 
representatives to trace this partisular item 
through the aseounts, This view commends 
itself to their Lordships, and all the more 
besause the present is eertainly not a ease 
where it ean be said to be patent on the face 
of the assounts that the first defendant's liabili- | 
ty to the firm for the purehase-money has 
not been diseharged, 

No doubt there ia nc single entry in the 
aecounts reeording the  dissharge of this 
amount, but the acsounta are oonsistént 
with it and are far from indioating on their 
fase that the liability still exists, more espeoi. 
ally when regard is had to the balanese 
brought forward eaeh year and the annua] 
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eomparison and adjustment of acsounts as 
between the two branshes of the firm up to 
Marsh 1904. 

. To open up assounts thus compared and 
adjusted from year to year after this lapsa of 
time would require a very strong case, and that 
certainly. has not been made out. 

.Fbeir Lordships, therefore, desline to dis- 
turb the High Oourt’s desision on this 
point. . 

In the order in ‘whieh they have been pre. 
sented, the next matter in dispute is as to 
the sale of  tobaeso sent by. the first 


defendant to the Cosanada braneh in June ' 


1904... 
The transaation sosulted in a loss estimat- 
ed at Rs. 3,159.13 3, and the plaintiffs claim 


that. this should be borne, not by the firm. 


but by the first defendant. Relianse has been 
plased . on :the..sorrespondenee and on the 
opening.of a separate khata for this eon- 


signment in- aegordanoe with the first defend. . 


ant’s request. 


But the transastion was well within the 


goope..of. the partnership, and their Lord- 
shipa eaunot , regard the siroumsianees on 
whish, .the .pleintiffa rely, as in any way 
conclusive against the first defendant, so that 
this elaim too was in their Lordships’ opinion 
rightly rejested by the High Gourt, 

There now only remains the plaintiff’s 
eontention that the first defendant was indebt- 
ed tothe firm for interest on an assount 
known as the Hevilambi asoount, Ib ia son- 
seeded that the sum on whieh interest is 
elaimed is Rs. 15,000;and not -the larger 
amount named by the Subordinate Judge. 
It seems, that a sum of Rs. 25,000 was 
advanoed by the firmto Sri Rao Jaggarayi- 
nim Garu.” A ‘khata: was opened in the 
Viravallipalem «. acsounts and named Hevi- 
lambi after. the Telugu year, and in this 
khatu.the, loan was entered, 

On.the 10th January 1902, the borrower’sin- 
debtedness,then amounting to Rs, 35,189. . 2 0. 
was paid off. The result, was that there 
was standing to the, sredit of the Hevilambi 
khata a sum of Rs. 36,000 odd. But of thia 
Rs. 21,000 was sent to Oosanada, and the 
balanse of Hs. 15,000 remaining at the 
Viravallipalem branoh 
which interestis now. alaimed, 

The- plaintiffs bane this olaim on the first 
defendant’s admission in, his deposition before 
ehe Commissioner. that the, balance, after 


is the amount on 


deducting the amount sent to Oosanada, 
“was given out as loans and peiiubillu at 
the Viravallipalem bransh on behalf of the: 
firm; and the intereat has been eredited in the: 
Sadar khata.” Therefore, it is urged, there. 
interest earned for whish the first 


WAS 
defendant was bound to aesount to the 
firm. The argument proeeeds that the, 


first defendant has failed to produsa the 
books of assount under his eontrol, whioh, 
should .show how he dealt with this inter- 
est, and so, it is sontended, there arises 
against him the presumption indieated in 
illustration (g) to sestion 114 of the Evidenae 
Act. Their Lordships resognise the value 
of the presumption, and most sertainly would 


: throw no doubt on the propriety of ita ap- 


plieation where it fits the fasts; but it eannot. 
displaee a contrary inferente supported by 
adequate evidense, and here there is sash 
evidences. 

Though the first defendant admitted the . 
reseipt of interest, he at the same time andas 
æ part of this admission deslared that ib was - 
ereditod, not in the Havilambt khata bat in 
the Sadar khata, and explained how this: 
sama about, Nor dogs tha ease rest there, : 
for the asaounts that. have been exhibited, - 
together. with the annual somparison and 
adjustment, strongly support the first defend- : 
ant’a atatement, And if this be assspted, : 
thera is now no further liability to aesount 
for interest on the Rs. 15,000. 

Their Lordships, therefore, saa no suffiaient 


. ground for dissenting from the eonelasion 
“At whish the learned Judges of tha High : 


Court have arrived, and in the. result they 
will humbly advise His Majesty that the ` 
appeal should be dismissed with aosts. | 

Appeal. dismissed., 


Solicitor for the Appallant: —Mr. Douglas : ' 
Grant. 
Saliaitors for the Raspondents: —Vbaysr3. | 
Barrow, Rogers and Nevill, 5.) oan, 
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PATNA HIGH COURT. 
Civin Raviston Nos, 248 Ax» 211 oF 192). - 
April 29, 1921, 
Present :— Mr. Justiee Das and 
Mr. Justise Ross, 
Raja JYOTI PRASAD SINGH DEC— 
' PETITIONER 
versus 
RANJIT SINGH —O»»ostra PARTY. 
Chota Nagpur Éncwmbered Estates Act (VI B.C. 
of 1876), es. 2, 3, 12, scope of—“Barred” in. s, 8, 
meaning of-—Mortgage suit against several defendants 
uit barred against one—Subsequent revival. 


Section 3 of the Chota Nagpur Encumbered 
Estates Act gives a statutory protection to a 
person whose property is brought within the 
operation of the Act and section 12 of the Act 
removes that protection when the proprietor is 
restored to possession, and provides in effect that all 
remedies which, but for sechion , the creditor 
could enforce against the proprietor shall be en- 
forcible against the proprietor as soon as he is 
restored to possession. fp. 74°, col 2.]' 

During the pendency of a mortgage action 
against four persons, an order under section 2 of 
the Chota, Nagpur Enoumbered Estates Act. was 
mada in respect of one of them, His name 
was, therefore, struck cue from the record and 
the suit proceeded. against.the other defendants. 
Subsequently, on an order being passed under section 
12 of the Act restoring the fourth defendant 
to the possession and enjoyment of his estate, the 
plaintiff sought to revive the suit against him: 

Held, that if the plaintiff could satisfy the 
Court that his claim was still unsatisfied, he. was 
entitled to, revive and continue his suit against the 
defendant whose name had been previously struck 
out from the, record. [.p. 744, col. Ly | 

Civil revision against. an order of the Subs 
ordinate Judge, Purulia, dated the 14th 
August £920. 
^ Mesara. Noresh Ohander Sinha and Sisir 
Kumar Mitter, for the Petitioner. 

Mr. Abani Bhushan Mukerjee, 


Opposite Party, 


JUDGMENT. 

Das, J—I am unable to agree with the 
view taken by the learned Subordinate Judge. 
Section 3 of the Ohota Nagpur Eneumbered 
Estates Ast provides that on the publisation 
of an order under sestion 2, that is to say, 
fin order vesting in the Manager the manage- 
ment of the whole or any portion of the 
immoveable property of or to whish the holder 
is then possessed or entitled in his own right, 


for the 


all prossedings "whish may then be pending 


in any Civil Conrt in British India or in any 
Revenue Court in Bengal in respect of sueh 
debt or liabilities ghall ba barred, and all 
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processes, exeeutions and attaehments for or 
in respeet of aueh debts and liabilities shall 
besome null and void.  Seetion 12 of the sama 
Aet provides that when all the debts and 
liabilities mentioned inthe sehedule referred to 
inseetion 1l have been paid and diseharged 
and the holder of his property or his heir ia 
restored to the possession and enjoyment of 
the property, sush restoration shall be notified 
in the Osleutta Gazette and thereupon. the 
proseedings, prosesses,  exesutions and 
attashments mentioned in sestion 3 shall 
be revived. 

Now it appears to me that seetion 3 gives 
a statutory protestion toa person whose 
property is brought within the cperation of 
the Ensumbered Histates Aet and seotion 12 
removes that protestion when the proprietor 
is restored to possession, and provides in 
effest that all remedies whieh, but for aeotion 
3, the ereditor sould enforee against the 


proprietor shall be enforeible against the 
proprietor as aoon as he is restored to 
possession, 


Now, the pstitioner brought a mortgage 
astion against four persons, of whom the 
opposite party was one, After the oom» 
meneement of the aetion there was a noti. 
fisation under sestion 2 of the Ast, with the 
eonsequenee that the proseedings whieh were 
then pending in respeet of the debt due 
to the petitioner, by the express provision 
of the Statute, besame barred, I use the 
expression “barred,” beeause the Act, whish 
is very inartistieally drafted, uses that 
expression; but I have no doubt whatever 
that the word “barred” means nothing 
more than what is eonveyed by the expres- 
sion "stayed." The petitioner, however, 
proaeeded with the suit, so far as the 
other mortgagors were eonserned, and eon. 
sented to an order striking out the name 
of the opposite party from the resord, The 


petitioner then obtained a mortgage deeree 


against all the mortgagors other than the 
opposite party. An order has now been 
made under seetion 12, restoring the opposite 
party ta the possession and enjoyment of 
his property, and the sole question whieh 
we have to deside is, whether the petitioner 
gan eontinue the suit whieh he instituted 
against the opposite party notwithstanding 
the fast that he has not obtained a deeree 
against the mortgagors other than the oppo. 


gite party, 


BA 7 
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., Now it seems to me that the provision 
in s6etion: {2 is elosely analogous to what 
ja known. in the Ohaneery Courts as a 
-prosgeding | ofrevivor. Now itis alear that 
Ld Buil | “whieh was perfeat at the time when 
it was. instituted may, under eertain eireum- 
‘stances, besome. defestive. In sush.a ease 
mo proseeding san be taken init until an 
order to revive the suit is made by the 
Court. If the defeat is due to some impedi. 
"ment to the sontinuation of the guit, An 
order of revivor eannot be passed until the 
impediment i is removed; but when the impedi- 
ment is removed, a Court of Chaneery will, 
in ordinary sirsumstanses, make an arder 
for revivor, provided that the petitioner 
proceeds with due diligenae and satisfies 
the Courtthat his elsim still remains un- 
satisfied. That is the Ohaneery prastice and 
1 have no doubt whatever that sestion 12 
hr to some extent introdused that practise 

ere. . 

"But it was argued by the learned Vakil 
who appears for the opposite party thata 
mortgage elaim, is an indivisible elaim and 
the petitioner, having elested to proseed 
against some of the mortgagore, has preeluded 
himself from pursuing. his remedy against 
the oppasite party. That would bs true 
under ordinary eirsumstanses; but here we 
are dealing with exeeptional legislation 
whish bars the remedies available to the 
ereditor for no other reason than that the 
proprietor is in insolvent eireumstanees and 
needa,protestion: The protestion having 
been removed, the ereditor is, in my judg- 
ment, restored to the position whish he 
osenpied atthe time whenthe estate of the 
proprietor was vested in the Manager under 
the provisions of the Aot. 

‘ But the question stil remains whether 
the olaim of the petitioner still remains 
‘ausatisfied. On this point the parties 
‘addueed no evidenes whatever. It is obvious 
that he ought not to be allowed to eontinue 
the. proceeding if his elaim has been satisfied 
by the mortgagors other than the opposite 
party. 

. I would set aside the order of the learned 
Subordinate Judge and remand the ease to 
him for disposal aeeording to law. He must 
Brst investigate the question whether the 
debt due by the mortgagors to the petitioner 
has been satisfied by some of the mortgagors, 
ji Be finds that it has been satisfied, then of 
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eourse no further .proseedings can be 
taken. If he finds that the debt is ‘still 
unsatisfied, then he will proseed with the 
suit. 
The petitioner 15 entitled to his sosta. 
Ross, J.—I agree. 
Case Somandad, 


LAHORE HIGH COURT.” . 
: Szcoxp Orvit Appea No. 2773 oF 1917. 
June 7, 1991. . 
' Present: — Sir Shadi Lal, Kr., Chief usto: < 
and Mr. Justise Harrison, | 
Musammat MAL ANE LINGE 
APPELLANT . 
versus . 


TARA SINGH —DEFEKDAWE-—RESPONDENI. 


Mortgage—Co-mortgagees——Payment to one mort. 
gagee, whether binding on all —Purchaser from mort. 
gagor, position of —Notice—Registration, whether cone 
structive notice. 


Payment to orde* of several mortgagees does ‘not 
preclude . the’ otha&r 'co-mortgagees from énforoing 
their security. [pi 745, col. 1.] 

The registration of'an instrument is tantamount 
to constructive notice of its contents.” [p. 746, col, 
2. 

4h purchaser from a mortgagor ‘can be in no 
better position than the latter, so far as the 
liability of the mortgaged property for the debt due 
to the mortgagee is concerned. [p 7465,col. 2.] 

. Sesond appeal from 4 feared of the 
Distriet Judge, Lahore, dated the 7th May 
1917, reversing that of the Subordinate 
Judge, First Class, Lahore, dated the 23rd 
June 1916. 

Mr. Hargopal, for the Appellant, 

Bakhahi Tek Ohand and Mr. Mukand Lal 
Puri, for the Respondent. 

JUDGMENT.—On the 20th April 1903 
one Bhagat Singh exesuted a mortgage- 
deed in favour of three persons, viv Sada 


Nand, the husband of the plaintiff 
Musammat Malan, and the defendants, 
Mr. Ganpat Rai and MHarnam Singh, 


Though the deed is a joint one, the amount. 
eontributed by erah creditor is- spesified 
therein, and it is beyoud dispute that, Sada 
Nand supplied Ha. 4,950 out of Rs, 24 ,018,. 
the. entire soneideration for the. mortgage, | 
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As a sesurity for the loan the..debtor 
hypothesated his immoveable' property, in: 
eluding a plot of land whioh is the subjeet- 
matter of sontroversy in the present suit. 
It appears that on the 8th February 1909 
the defendant ‘Tara Singh purshased this 
plot of land for Rs. 3,000 and paid the 
whole of the “prisa to Mr. Ganpat Rai 
only.. It is alear that Sada Nand neither 
received any: portion of the prise of this 
: land ner aesorded his sonsent to the sale 
thereof, . 

The aetion whieh has led to this appeal, 
was. brought by Sada Nand’s widow for 
ihe resovery of the money due to her 
husband on aesount of the balanee of his 
Share :of the prineipal and interest, and 
the question for sonsideration is whether 
‘tthe plot of land purehased by Tara Singh 
ds: liable for the payment of that. money. 
‘Now there is some divergense’ of judisial 
opinion on :the question -whether the pay- 
ment of mortgage morey to one of several 
oo-mortgagees withont:the  sonsent of the 
other . ao. mortgagees is a somplete diseharge 
of the mortgage-debt binding on -all the 
mortgagees. The balanse of authority 
is, however, in favonr of the view that 
the. payment to one of the mortgagees does 
not preelude the other ceo-mortgagees from 
enforeing their seenrity, and this rule has 
been affirmed by a Full Beneh of the Punjab 
D Court in Mathra Das v, Nisam Din 
(1), 


The rule enunelated in that judgment 


has our entire: soneurrenee, and we must, 


therefore, hold that the sale in favour of 
Tara Singh does not adversely affeet the 
right of the plaintiff to  proseed against 
the property purehased by him, The learned 
Distrist Judge, however, sonsiders that 
there are two eireumstanees whish tell 
against the plaintiff and preslude her from 
realising the money from the land in pos- 
session of Tara Singh, These sireumstaness 
are: (1) “That Tara Singh is not the mort- 
gagor at all, but a purehaser from the mort- 
gagor who has paid valuable eonsideration for 
a purebase without knowledge of the plaint- 
ifs mortgage:” and (2) “That the plaintiff 
bas on several oseasions permitted the break- 


(1) 4t Ind: Oas. 921; 68 P. R. 191%} 8t P.- WO A 
1917; 107-P. L, &.-1917 (F. B.) - 
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ing up of the sesurity and has aesepted 
partial payment -not from the purehaser or 
mortgagor but from a mortgagee under his 
so mortgagee.” 

Now, the mortgage-dead npon whieh: the 
present suit is based is a registered dosument, 
and it ‘is an elementary prineiple of law that 
the registration of an instrument is tant- 
amount to sonstruetive notiee.. Itis, there. . 
fore, perfestly futile to contend that Tara 
Singh was a purehaser without knowledge 
of the plaintiff's mortgage. : Nor ean he he 
in a better position than that oesupied by. his 
predesesaor-in-title from whom he purehased 
the property. It is elear that he stands in 
tha ‘shoes of the mortgagor so'far as the 
liability of the land forthe debt dne to the 
plaintiff is sonserned, 

The second sirsumstanee relied upon 
by the Distrist Judge proaeeds upon a mia. 
apprehension of faets. Now, itis true that 
Sada Nand gave his sonsent to the sale of 
sertain plots of land, but his eonsent was 
obtained in purauanee of an arrangement 
arrived at in 1911, by whieh Sada Nand 
agreed to attest the sale-deed in token of 
his sonsent after reaeiving 15 per sent, of the 
prise paid for eaeh portion of the property 
sold by the mortgagor. But the sale in 
favour of Tara singh was effeeted two years 
before that arrangement was arrived at, and 
it is not even alleged that the plaintiff 
received part of the prise paid by him or 
otherwise gave his sonsent to the sale in his 
favour. 

For the aforesaid reasons we  eannot 
endorse the sonelusion of the District Judge 
absolving the land in possession of Tara 
Singh from all liability for the debt due to 
the plaintiff. It is, however, elear that the 
parties allowed the mortgage to be split up, 
and the defendant Tara Singh san on no. 
prineiple of equity .be held liable for the 
payment of the whole. of the prise of the. 
land when one of the eo. mortgagees has 
already reseived money and another s0-. 
mortgages does not put forward his elaim 
against Tara Singh. In these eireumstanees: 
we sonsider that the plaintiff is equitably 
entitled only to a pro rata-share, and we 
aecordingly hold that she ean resover 
Rs, 4,250 divided by 24,618 into 3,000- 
Rs. 517-14-7, with interest thereon at 6 per 
eent. per annum from the 8th February re 
to the date of realisation, 
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We sesordingly assept the appeal and 
reversing the desree. of the Distriet Judge 
pass a.deeres. in favour of the plaintiff for 
Rs. 2,937 with interest at 6 per sent. per 
annum from the date of the suit. until the 
date of realisation. The money shall be 
realised by the sale of all the property 
spesified in the: plaint other than the plot 
of land sold to Tara Singh. Iumthe evant of 
defisiensy the plaintiff shall be entitled ta 
realise the sum spesified in the preesding 
paragraph by the sale of the land in posses» 
sion of Tara Singh. The parties shall bear 
their awn sosts both in this Court and in 
the lower Appellate Court, but the defend. 
ants shall pay to the plaintiff the sosts in- 
eurred by her in the Court of firat instanse. 

Appeal accepted. 


PATNA HIGH COURT. 

Orvis: Revisiox No. 158 or 1920, 
May 2, 1921. 
Present: — Mr. Justise Das 
and Mr. Justice Adami. 
SUKHDEO PATTAK—Perimoner 
versus 

JUDAGI MIAN — RERPONDENT, 

Civil Procedure Code (Act V of 1908), O. IX, r. 8 
—Application for amendment of 
appearance of parties—Dismissal far default—Pro- 
cedure. à 


Defendant made an application for amendment 
of the: issues in. a.suit. Qn the date fixed for the 
consideration. of tha question of amendment neither 
party appeared and the suit was dismissed for 
default: 

Held, that the order of dismissal could nob be 
allowed to, stand, inasmuch as the date on which 
the. parties. failed, to appear had not been fixed for 
the hearing of the suit and that all that the 
Oourt could do on that date was to' dismiss the 
defendant’s application for amendment of the 
issues. : 

. Qivil revision against: an: order of the 
Subordinate Judge; Patna, dated the 20th 
Mareh. 192), 

Mesers. Ganesh Dutt Singh and B. Q. Sinha, 
for the Petitioner. 

Messre. Kulwant Sahai and P, Bannerjee, 


for the Respondent. 
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‘on the 4th April 1919, and. 


qssues——Non- . 


| 1921 
SHANKAR DAS V., MALT, 


JUDGMENT.—The order passed by the 
learned Subordinate. Judge sannot for a 
moment be supported. The suit was filed 
on the. 4th 
Desember 1919 the learned  Sabordinate 
Judge heard. both sides, framed: isanes and 
fixed the 2nd of February 1920 for hear- 
ing. Qa the 2nd February 1920 the parties 
applied for time. The defendant filed a 
petition for amendment of the issues. On 
that day the learned Subordinate Judge: 
adjourned the sase to the 26th Mareh 1926, 
"for attendanse of the  Pleaders without 
witnesses," for the eonsideration of the ques» 
tion of the amendment of issues. It is 
perfestly alear that he did not fix the 26th 
Mareh 1920 for hearing of the suit. It 
appears that on the 26th Marah neither 
party appeared and he dismissed the suit for 
default, Olearly the learned Subcrdinate 
Judge had no right whatever to dismiss 
the suit on the 26th Marah 1920, bəsause 
be did not fix that. date for the disposal of 
the anit. All that he eould do on that day 
was:to dismiss the defendant’s applieation for 
amendment of the issues; he eould not do 
anything else. 

We must set aside the order passed by the 
learned Subordinate Judge and direet him to 
proeeed with the suit. 

The learned Subordinate Judge wil: now 
sonsider the appliaation of the: defendant for 
amevdment of the issues, 

The petititioner is entitled to the sosts of 
this application. 

Order set aside. 


LAHORE HIGH COURT. 
Seconp Civic AperaL. No, 465. or 1957. 
June 17, K921. 

Present:— Mr Justice Abdul Raoof and: 
Mr. Justice Moti Sagar, 
SHANKAR DAS AND OTHERS —DEEFSNDANTE- 

— APPELLANTS MEE 
versus 
MALI AND OTHERS — P LAINTIFYS 


— RESPONDENTS, 
Shamilat land; whether accessory to khata, land— 
Construction of document—Property, whether trang. 
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SHANKAR DAS t, MALI, 


Ka anan of parties—Question of fact-~Appeal, 
second, 


The rights of a proprietor in the shamilat of a 
village are not a mere accessory to the land 
separately held by him anid a sale of the latter 
does not convey shamilat rights tothe purchaser, 
unless. the. contrary intention is’ clearly and iin. 
equivaeally established, [p. 748, cof. 1.7 

The question whether the- parties to a deed of 
transfer. intended that certain property should 
pags underthe deed is one of fact and cannot be 
agitated in second appeal. ip: 747, col. 3.) 

Sesond' appeal from a deses of the 
Distriet Judge, Gujranwala, dated the I3th. 
Desember 1915, reversing that of the Subor- 


dinate Judge, Firat Olass, Gujranwala, dated’ 


the 27th of Marah 1916, 

Messrs. Nanak Ohand and Badr-ud-Din 
Quresht for Mr. Duni Chand, for the Appel- 
lants, , 

Mr, Devt Dayal, far the Respondents, 


JUDGMENT.—There are no merits in 
this seeond appeal. All the questions urged 
are, sonsluded by the findings of fast resorded 
by the lower Appellate Oourt. The following 
fasta, may be stated to show the nature of 
the dispute between the parties. The 
plaintiffa’ aneestors were the owners of 1/óth 
share in the village Dal Budhawala and 
2/5th share of Chah Nawan. These shares 
were mortgaged to Garan Ditta and Bata 
Mal,, the ancestors of the defendants, with a 
conditional sale elause attashed. The de. 
fendants’ ansestors sued. upon the mortgage 
for. foreclosure and a deeree was obtained by 
them. In the mortgage-deed shamilat deh 
and shamzlat: chah were mortgaged along 
with the share of the land mortgaged. No 
mantion. of shamilais. taraf was. made in the 
deed. The foreelosure deeree also only 
mentioned skamilat deh and shamilat chah, 
The mutation eífested. in. parsuanse of this 
desree also mentioned only sham:ia? deh and 
shamtlat chak., It appears, however, that 
somehow the defendants or their ansestors 
Suaceeded: in getting possession over some 
portions of the shamilot taraf also. 

,The present suit: has been instituted in 
eonsequense:of partition, proeeedings having: 
been instituted by Ohanan, defendant No. 6. 
A share in the faraf in dispute was salao 
elaimed by partition, and to this the. plaintiffs 
objested on the ground that the shamilat taraf: 
was. never transferred under the mortgage- 
deed. whish resulted iua foreslosure deeree. 
The R»venue. Authorities referred the plaintiffs 
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to a eivil anit. Hense this suit: was instituted 
by the plaintiffs for a deslaratiom that they 
were the exelusive owners of the land in 
dispute. 

The defendants eontended that asa matter 
of fast along with the shares mortgaged 
shamtlat taraf had also been transferred by 
the mortgagors, The issue whieh arose upon. 
the pleadings was whetber the. mortgagora. 
intended to transfer the shamtlat taraf also 
along with tbe shares mortgaged. The Court: 
of frst instanse, after taking into sonsidera- 
tion such evidenee as was prodused by the 


parties and the sonduct of the parties, eame: 


to the eonelusion that the shamtlat taraf had 
also been transferred, and that in faot. it. was 
intended by the parties to make & transfer 
in respeet thereof also. The result. was that 
the suit was dismissed by the Court of first 
inatanse. The plaintiffs appealed’ against: the: 
deeision of the first Court. Tho lower Ap- 
pellate. Court has some to: & different. son. 
elusion after the sonsideration of the evidenee, 
the result being that the suit of the plaint» 
iffa has been desreed. 

The defendants have now some up in 
Second appeal, and the finding of the lower 
Appellate Court is challenged before ns, In 
our opinion the finding as to the intention 
of the mortgagors to transfer the shamilat 
land is a finding of fast and eannot be 
challenged in sesond appeal. In Saleh v, 
Bakhtawar (1) a similar question arose nnder 
similar sireumstanses and a Division Benesh 
of this Court held that iti was. not open to 
the appellant in second appeal to- question a 
finding of fast as to the intention of the 
parties. It is not nesessary to multiply 
authorities on this point, besause in gur 
opinion the matter is plased beyond any 
possible doubt so far as thie Court is son. 
earned. Mr, Nanak Chand, however, strongly 
relied upon Shahamad v. Ibrahim (2), in 


whieh the learned Judges taok uponthemselves ' 


to sonsider the partieular fasts of the ease 
whish they had to deside and resorded a 
finding as to the intention themselves, and 
argued thai in spite of the, faet that. there 
was a finding by the lower Appellate Court 
on the question of intention, the Judges of 
this Honourable: Court had thought fitito. go 


(1) 36 Ind, Cas. 601; 3 P. E. 1917; 200.P. W. R, 1918. 


(2) 80:Ind. Cas; 100; 67' P. R^1910; F34 P; W, R. 


1916; 60 P; L-R, 1909; — ^ — ^ 
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into the evidense themselves and. to arrive 
ata finding. It appears, that the question 
whether this sourse was open to the learned 
Judges in sesond appeal was never raised. 
e In fact in support of a similar argument 
Shahamad v. Ibrahim (2) was relied upon in 
Salk v. Bakhtawar (1), and; the learned 
Judges who desided the last mentioned ease 
refused to aseept the eonüsntion on the 
ground that the question had not been 
raised before the learned Judges who had 
desided the;ease, . 
. Mr, .Nanek Ohand made an attempt to 
angas that the right. to the shamilat land 


must be treated. as an aesessory to the 


malkt land, but this argument is opposed to 
the rulings of this Court on this point. In 
Ahmad<vosiAhmad (3) the learned Judges 
who. desided the ease made the following 
observations: “The rule of law applicable 
to cases: like the present is that laid down 
in Ram Das v. Amir Shah (4), namely, that 
the rights-of a proprietor in the shamtlat of a 
village are not a mere aosessory to the land 
separately beld by him, anda sale of the 
latter does -not eonveg shamilut rights to the 
purehaser, unless the sontrary intention is 
eloarly and unequivocally established.” 
.This is the generally assepted view and 
we are. bound to follow it, 

. Having regard to the above observations, 
this appeal must failand is dismissed with 


soste. "m 
Appeal dismissed, 


| (3) 6 Ind. Cas. 1003; 75 P. W. R. 1910. 
(4) :118 P, R. 1901; 84 P. L. R. 1902, 


mi o 


. LAHORE HIGH COURT. 
' * Suconp CIVIL APPEAL No, 2144 or 1918. 
: July 2, 1921, 
Proseni;— Mr. Justiee Martineau and. 
"Mr. Justise Abdul Qadir. 
Tug BHARAT NATIONAL BANK, Lr». 
::.'.- DELHI—PLAINTIFEF— APPELLANT 
B den tersus | ; 
Tae Fiems MOHAN LAL-BHAGWAN DAS 
rurOUGH BHAGWAN DAS AND ANOTHER 
^ DRERNDANTS— RESPONDENTS, : 


~ t 


 Power-of-attorney, construction of— Appeal, whether 
paft of (proceeding te recover, debi—Hvidence Act 
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(1 of 1872), e. 92—-Promissory note payable on demand, 
—Oral agreement providing for different mode - of- 
satisfaction, whether can be proved. . 


Where the manager of a Bank was authorised. 
by a power-of-attorney to take and use all lawful: 
proceedings and means for recovering and receive 
ing debts and advances and also to commence 
and prosecute. and to defend at law all actions,: 
suits, claims, demands and disputes: oo aes 

Held, that the powers conferred upon the manager” 
were wide and comprehensive enough'to include: 
the power to prefer an appeal. [p. 749, col, 2.] >. 

Where a promissory note is payable on demand, 
an oral agreement providing for a different mode 
of satisfaction is inadmissible in evidence. [p. 760, col. 
1. 


Seeond appeal from a desree of the 
Additional Distriet Judge, Gujranwala, dated 
the lOth April 1918, affirming that of the 
Senior Subordinate Judge, Gujrat, dated the 
31st January 1917. l - 


Mr. O. L. Anand and Bakhshi Tek Ohand, 
for the Appellant. i É 

Mr, @. 0. Narang, for the Respondents.. 

JUDGMENT.—A suit was bronght by the 
Bharat National Bank, Limited, Delhi, against. 
the firm of Mohan Lal-Bhagwan Das, of 
Guirat, for a sum of Rs. 7,256.4.0, prineipal. 
and interest due on two promissory notos, for 
Rs. 800 and for Ra 900 exesnted on 8th Janu- 
ary 1913 and 14th May 1913, respeetively. 
The defendants, while admitting the exesu»: 
tion of the two promissory notes, raised various 
teehnieal pleas and in addition to those 
urged that Lala Barkat Ram, manager of 
the Bank, had made an oral agreement with 
them at the time when the sums in suit were 
borrowed that the amount would be dedusted . 
from the sum of Rs. 2,000 due to the defend. 
ant firm on aesount of sertain shares of the 
Bank purehased by the firm. The Trial. 
Court overruled many of their . tsshniea! 
pleas as untenable, but held that this 
oral agreement was proved and that the 
Bank was bound by it. It dismissed the 
plaintiff's olaim with  sosts. The- Bank 
appealed through Lala Barkat Ram, who. 
instrusted Sardar Narain Singh, Pleader, to 
file an appeal. The appeal has been dismissed - 
by the Distrist Jadge, on the ground that 
there was no -proper presentation of the 
appeal and on the merits too on the finding 
that the oral agreement referred to above 
was admissible in evidense* and sould bind 
the Bank. A sesond appeal has been pre. 
ferred against this decision by the Bank, 
through. Mr, Tek Ohand, whom: we have - 
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' heard at great length and Dr. Gokal Chand ` 


Narang has argued before us the ease for 
the defendants-respondents. 
. There wasa dispute between the parties 
as to the rate of interest payable, in sase any 
money is found due against the defendants. 
The plaintiff Bank alleged that by a notice 
in writing issued after the exesution of the 
promissory notes, it bad informed the defend- 
ants that interest at the rate of rupee 1 per 
eent. per mensem would be sharged and the 
defendants had kept quiet, while the defend- 
ants relied on the rate menticned in the 
promissory notes themselves, whish was 
‘apnas 12 per sent, per mensem. Both the 
Courts below have held that there is no proof 
that the defendants had ever sonsented to 
pay the higher rate of interest and Mr, 
"Tek Chand has frankly admitted before us 
that interest at the rate of 12 annas only ean 
be eharged. Ground No. 9 of his grounds 
of appeal relating to interest is thus given 
up. 
"We have now to examine the ease on the 
two pointa dealt with by the lower Appel- 
late Court and to whish the arguments in this 
Court have been sonfined. The sireumstances 
relating to the presentation of this appeal 
are the following, The snit was brought by 
one Kesar Singh under a power-of-attorney 
from the Bank. When the appeal was 
filed, it was filed by the authority of Barkat 
Ram, Sardar Narain Singh, Pleader, who 
astually filed the appeal and filed his power- 
of-attorney with it, got his power-of attorney 
from Barkat Ram. The latter, as has been 
already observed, isa manager of the Bank and 
‘holds a general power.of-attorney, paragraph 
9 of whieh sonfers upon him authority to do 
the nota enumerated below, z.e., ‘to take and 
use all lawful proeecdings and means for re- 
sovering and reasiving debts and advances 
and also to sommense and prosesnte and to 
defend at Jaw all actions, suits, alaims, 
demands and disputes,” Itis eontended by 
the defendants respondents that as the above 
‘enumerated aats do not refer to any power 
to lodge an appeal, it must be taken that he 
had: no authority to file the appeal in the 
present ease or to instruot Sardar Narain 
Singh. Dr. Nárang argues that the power 
to appeal is distinet from the power to bring 
-a suit and that in many eases it would be 
‘necessary for the Board of Direstors of a 
Bank to deeide whether an appeal should be 


filed at all and that it eould never have 
been intended that any manager or other 
person holding & general power-of-attorney 
should be able to file an appeal without being 
spesially authorised to do so. Mr. Tek 
Chand in reply states that in the first plase 
there was the power-of-attorney of Sardar 
Narain Singh, purporting to ast on behalf 
of the Bank, and he is not aware of any law 
under whieh, in the absense of any repudia- 
tion of his authority by the Bank, the Courts 
were required to go behind his power-of. 
attorney and to insist that & sopy or the 
original of the power-of.attorney of the man 
instruoting him must be on the resord. He 
adds that asa matter of fast a sopy of Barkat 
Ram’s power-of.attorney was plased on the 
resord, though late, but long before the 
desision of the appeal. He farther argues 
that the powera sonferred upon Barkst Ram 
in paragraph 9 of his power-of-attorney are 
RO wide a8 to inolude the filing of an appeal, 
$t 2 

All lawful proosedings for resovering 
debts," he eontends, sannot butinelude the 
appeal stage of any suits or elaims on behalf 
of the Bank. He refers to a remark in the 
body of the jadgment in Narsing Das v. 
Dholan Das (1) to the effeot that an appeal is 
part of ‘the proseedings in a suit within the 
meaning of seetion 6 of the General Clauses 
Aet, 1868,” Another desision of the Punjab 


‘Chief Court [published as 153 P, L. R, 1915] 


LDyal v. Hirde Ram (2)] is also oited on the 
same point, where it has been held. that "a 


'power-of.attorney authorising a person to 


prosesute all the litigation of a suit impliedly 
confers upon the attorney the power to lodge 
and eondnuet the appeal in the Chief Court," 
Dr. Narang, on,the other hand, quotes certain 
authorities to the effest that powers of-attor-. 
ney shonld be  stristly eonstrned. With 
this proposition in the abstraat we have no 
quarrel, but we think in the present ease 
the powers sonferred upon Barkat Ram were 
wide and somprehensive enough to inelude 
the power to prefer an appeal and that, 
therefore, no fault oan bs found with 
tbe appeal in this ease on the ground of want 
of proper presentation. 

Ooming now to the sesond point, the story 
for the defendants-respondents ia that a 
braneh of the Bank was opened at Gujrat on 

(1) 12 P. R. 1900 (F. B.); P. L. B. 1900, p. 68. 


(2) 28 Ind, Cas, 895; 153 P.L, R. 1916; 80 P. W.R, 
1915, 
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10th August 1911, when Barkat Ram asked 
‘Bhagwan Das, defendant, to lend his name 
as a loeal direstor, and to buy one hundred 
shares, for whish five per sent. was to bs 
‘paid on purehase. It is said Bhagwan Das 
pleaded want of fanda and was assured by 
Barkat Ram, who was anxious to sesura his 
support, that he woald bas allowed after. 
wards to take bask as a loan the money paid 
on assount of shares. He agreed on these 
terms to besome a share-holder and a 
direstor, He has paid altogether Rs. 2,000 
on aesount of those ‘shares and as he 
does not owe to the Bank more than 
that sum, he is not liable to pay any- 


thing on asaount of the promissory notes. 


exesuted by him. With referense to this 
'wersion Mr. Tek Ohand strenuously argues 
‘that the learned Distrist Judge haa failed to 
notice that the position taken up by the 
defendants in their written statement is 
hopelessly ab varianse with the allegations 
‘of their witnesses and with the finding of the 
-Judge. He also sontends that an oral agree. 
‘ment whieh is insonsistent with the terms 
of s sontraet in writing, sannot be admitted 
“into evidenee under seetion 92 (proviso 2) 
-of the Evidenes Ast. He points out that the 
‘defendants in their jawabdawa alleged that 
‘the oral agreement was made at the time 
‘the sums in dispute were raised, while the 
‘witnesses produeed by them say that it was 
-arranged on the very day that the branch 
‘of the Bank was started at Gujrat, and what 


is stranger still is that the learned Distriat. 


Judge desides to admit evidense about the 
oral agreement as “subsequent” to the written 
eontrast, which means the two promissory 
notes of 1913, The promissory notes dig- 
-tinetly state that the money borrowed is 
payable on demand, The alleged oral agree. 
ment, at whatever stage made, is to the effeat 
‘that nothing would ‘be payable by defendants 
‘in oash but that the-amount due would be 
realised from the sale of the shares, We 
think there is forse in the sontention that 
the oral agreement should not have been 
admitted into evidenee, inaonsistent as it ig 
with the express terms of the written son. 
trast. The oral agreement being thus 
nülli&éd, what remains is that promissory 
notes were admittedly exesuted by the defend. 
ants, and no payments have been made. Ti 

also: ibe added that a look at the trans. 
iteration of acsounts between tha parties, 
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whieh is on the resord, shows that various 
sums were borrowed by the defendants 
from the Bank from September 1911 onwards 
to 1913, and similarly various sums ware 
paid bask and the promissory notes were. 
exesuted for balanees. [It is too muah to 
expest that Barkat Ram ould have made 
auy sush arrangement under whioh numer: 
ons transasfions of all kinds between the 
parties for a number of years sould be 
aovered by the stipulation alleged to have 
baen made with respest to the shares. ` This 


‘is, however, & point that does not arise owing 


to the view we have taken of the admissibi- 
lity of the evidensa as to the oral agraamant. 
We aesept the appeal and pass a desree in 
favour of the plaintiff for Rs. 2,055, prin- 
sipal and interest whieh has baen aalsulatad 
at the rate of annas 12 per aant, por mensem. 
The eosts of the plaintiff will bs borne by 
the defendants throughout, Interest at 6 
per sent. par annum will ba allowad on the 
desretal money ap to date of realization. 
Appeal accepted, 


' ALLAHABAD HIGH COURT, 
Letrers PATENT APPEAL No. 35 or 1920, 
July 25, 1921. 

Present; —Juatise Sir P.O. Banerji, Kr., 
Mr, Justieo Stuart and Mr, Jastisa Wallash. 
HAR PRRSHAD —PrarxsTtEF 

— APPELLANT i 
versus 
RAM OHANDER ano oraess—Daranpanrs 


— RESPONDENTS. 
Transfer of Property Act -IV of 1882), s, 53— 


Usufructuary mortgage—-Further loan on same security 


—Covenant for redemption on payment of whole 
amount due—Mortgagee, right of, to remain in posses- 
sion till payment of amount due on both transac« 
tions. 


A executed a usufructuary mortgage in fayour of 
B. He subsequently borrowed a further sam from 
B and executed a document in which it was stated 
that when the previous mortgaga was redsemed 
the amount would be re-paid-with | interest, and that 
without re-payment of the amoant due on both 
documents, the mortgaged property was nob) to be 
redeemed : 


f 
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Held, that the later deed fell within the purview 
of section 58 of the Transfer of Property Act, and 
should be deemed to be a document which created 
& further encumbrance on the property and added 
to the amount of the original usufructuary mort- 
gage, and wasa mortgage for the amount secured 
by it, and that the mortgagee was entitled to 
remain in possession of the property until the 
amount secured by the two documents had been 
paid to him. [p. 752, cols. 1 & 2.] 

Per Stuart, J.—An omission explicitly to transfer 
an interest in specific immoveable property does 
not necessarily show that the deed in which that 
omission is made is not a mortgage, for there may 
be animplied transfer of an interest which is equally 
efficacious. [p. 768, col. 2, p. 754, col. 1.] 


Appeal under seetion 10 of the Letters 
Patent against the order of Justice Sir 
George Knox, Kt., dated the 8th April 1920 
in Seaond Appeal No, 52 of 1918. 

- Dr. S. N, sen and Mr. B. K. Mukergt, for 
the Appellant. 

Messrs, M. L. Agarwala and K. R, Dang, 
for the Respondents. 


JUDGMENT. 

Bangerii, J.— The fasta of this ease are 
these:— Two brothers, Jhamman ard Dhani 
Ram, made a usufruotnary mortgage of two- 
thirds of certain Zemindari property in favour 
of Har Pershad on the 28th of January 1880|for 
a sum of R», 332. Under that mortgage the 
mortgages obtained possession and got  muta- 
tion:of names in his favour, Subsequently 
Jhamman exesuted a dosument in favour of the 
same mortgages, Har Pershad, by whieh he 
borrowed Rs. 50, with interest at the rate of 
2 per sent. per mensem, And the eonten- 
tion is that this dosument ereated a usu. 
frustuary mortgage and plased on the 
property a further barden for the payment 
of the money sesured by it. That is the 
question we have to sonsider in the present 
ense. "Jhamman sold a part of his share 
in the property to the defendant Ram 
Ohander. The heirs of Dhani Ram also 
sold part of Dhani Ram’s share to the 
same defendant and to defendants Nos, 4 
and 5. The defendants last mentioned have 
not appeared and they have not contested 
the elaim. Kam Ohander made a deposit of 
Rs, 332 under section 83 of the Transfer 
of Property Aot, This sum the mortgages, 
Har Pershad, refused to withdraw, alleging 
that the amount payable under the mort- 
gage of the 28th of June 1881 should alao 
have been deposited and without payment of 
that sum the property sould not be redeem- 


(8 
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ed and sould nob be taken ont of his 
possession. Ram Chander, however, did uot 
make any further deposit, but he applied 
to the Revenue Oourt for mutation of names 
on the allegation that the mortgage of 1880 
had been redeemed and that he had besome 
the owner of the property. Mutation of 
names was granted in his favour and ap- 
parently Har Pershad, the mortgagee, was 
deprived of his possession as mortgagee of 
the proprietary interests, He thereupon 
instituted the present suit elaiming possession 
of the two-thirds share mortgaged to him on 
the 28th of January 1880 and some mesne 
profits. The Court of first insíanee dismissed 
his elaim; the lower Appellate Court deareed 
it, but on appeal to this Conrt the learned 
Judge who heard the appeal restored the 
deeree of the Court of first instanee, Henee 
this appeal under the Letters Patent. | 

It has been soneeded before us‘on behalf of 
the appellant that so far as the half share of 
Dhani Ram is eonserned, the elaim for 
possession by the plaintiff is not maiotainable. 
Dhani Ram was no party to the subsequent 


‘bond of the 28th of Jane 1881 and, therefore, 


all that he was liable for was the amount of 
the prior mortgage of 1830, We have, 
therefore, to sonsider in thia appeal whether 
the plaintiff is entitled to resover possession 
of the remaining half of the mortgaged 
property on the ground that the amount of 
the subsequent dosument of the 28th of 
June 1881 has not been paid. The deeision 
of this question depends upon the aeonstrno. 
tion of the dosument last mentioned. It 
must be observed that no hard and fast rule 
ean be laid down and that eash case must be 
desided upon the sconstrustion of tha par- 
tieular dosument and the sireumstanees 
sonnested with it, and that upon the question 
of sonstraetion no light ean be derived from 
the eonstrustion of similar doouments in 
other eases. Coming now to the. doou ment of 
the 28th of June 1201 it refers at its som- 
meneemont totheone-third share of Jhamman, 
the exesutant of that dosument, whieh was 
already under mortgage to the plaintiff, 
Har Pershad, under the earlier doeument 
of 1880. He then proseeded to state that 
he was borrowing a further sum of 
Ra. 59 from the same creditor, and he 
added the following sovenant as translated 
in the paper book before us:— “The stipulation 
is that when I shall redeem tha land moft- 
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< gaged : I áhallálso pay the said amount with 
interest at the stipulated rate and then the 
mortgaged property shall bs redeemed. 
Without payment of the said sum the property 
shall not be redeemed.” We have to consider 
what:the intention of the exeeutant of this 
dosnment was in inserting this elause in it. 
In my opinion the effest of this elause was to 
ereate a further mortgage on the share of 
Jhamman, whieh was already under mortgage 
with the sreditor under the doeument of the 
28th of January 1880. The provision in the 
. dóeument is, aa quoted above, that -the 
property- shall not be redeemed or released 


from the : possession. of- the - mortgagee 
unless the  &mount of the subsequent 
dosument owas also paid. Therefore, 


it is olear that’ in order to release the 
property. from the possession of the mort- 
gagee, Jhamman or his sucsessors in-title 
had to pay not only the amount of the prior 
mortgage of 1880 but also the amount sesured 
by. the subsequent dosument of 1851. The 
property already under mortgage, to whioh 


reference wás made at the commensement 


ofthe dosument, was, in my opinion, made 
sesarity for the additional debt ineurred under 
«the dosument of 1881. So that the doeument 
of 1881 isa mortgage within the meaning 
of seotion 58 of the Transfer of- Property Ast, 
At the conslusion of-the dosument itis des- 
eribéd:as "mashrui-ul-rahn," thatis, a mort- 
gage,or, more sorrestly speaking,an additional 
‘mortgage. It -ia -tbus obvious that. the 
intention of Jhamman’' was: that he would 
not have the right. to-redeem the property 
unless he. paid the two -amounts already 
mentioned. It is urged that the subsequent 
dosument: sould not be deemed -to - be 
a usufruetuary mortgage. I- may observe in 
the first : plaee that I do not agree: with this 
sontention, - I. may, however, salso- mention 
that the dosument whish we have to consider 
in ‘the present ease. was exeeuted before the 
Transfer -of Property Ast was enacted, and; 
therefore, we have not to sousider whether 
the dosument sreates a pure -usufrnetuary 
mortgage within ‘the definition: eontained in 
the Transfer. of Property -Aèt; -in any ease 
ít is a dosument whieh would falt- within the 
‘purview of -sestion 58 of the- said Act. In 
my opinion a-doeument ‘of this’ deseription 
should be deemed to be a:dosunient whieh 
ereates a farther enoumbranes on the: property 


' and -- adds- to --the- -amount-of - the- original- 
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ugufruotuary mortgage, and i is a mortgage for 
the amount,sesured by it. Asli have stated 
at. the commensement of this judgment, eash 
doeument should be eonstrued with referense 
to its own terms and the sireumstanses ‘under 
whieh it Was. .exesuted. The ,doenment in 
the present case seems to me to. be a further 
mortgage on the same property: and having 
regard to its terms, the mortgages was entitled 
to eontinue in possession until . the amount 
payable under this dosument was discharged. 

A large number of rulings have baen sited 
to us, but in the: view whioh I have taken’ 
of this doanment I do not deem it nesessary 
to disouss those rulings. - The sase most nesr 
to the present is the ease of Ranjit Khan 
v. Ramdhan Singh (1). In that ease the learned 


. Judges did not elearly deside whether the sub- 


sequent dooument ereated a further mortgage 
or a further sharge, but they held that-in any 
view the earlier mortgage could not be 


‘redeemed unless the amount of the sesond 


dosument was: paid. There are no doubt 
other oases in whieh, under sirsumstanoss 
almost similar to those of the present sase, a 
sontrary view was held, but- holding the view 
that I do, as stated above, “I think it 
‘unnesessary to refer to those rulings. Dr. 
‘Agarwala laid great -stress upon the fast that 
if a suit for redemption had: been: brought, 
‘the question would have been whether ‘the 
mortgage of 1880 eould be redeemed without 
payment of the amount of the subsequent 
-doonment, espesially ‘in view of the faet that 
“Dhani” Ram, one of the “original mortgagors, 
‘was no party to the subsequent dosument. In 
support of his sortention he has referred to 
‘the’ ease of Muhammad Hussain v. Sheodarshan 
Das (2). That ease no doubt supports his 
eontention to a great extent, but it must bé 
borne ‘in mind that: the present suit is not 
a snit for- redemption of the prior mortgage. 
The quéstion is whether the present plaintiff, 
the mortgages, is entitled to remain in pos. 
session of the property until the amount 
seaured by the two dosuments has been paid 
to him. : In: the opinion whieh I have 
expressed,- he is so entitled. The sesond 
doeument, so far as the share of Jhamman is 
sonserned, being a mortgage ` ereated by him 
on the same property, and ga this mortgage 


‘ * 
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* (1) 2 Ind, Cas. 859; 31A, 48256 A. L. J. 654, 
(2) 4 A, L. J, 176; A. W. N. (1907) 71, ` 
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is ‘in substanee an addition to the amount 
of the prior usufrustuary mortgage, the 
mortgagee sould not be dispossessed until 
the whole of the two sums agoured by the 
two dosuments had been paid up. The sasa 
of Hart Mahadajt Savarkar v. Balambhat 
Raghunath Khare (8) was referred to. Thesnb: 
sequent document in that case may be deemed 
to be a simple mortgage and under the terms 
of that, dosument the eovenant was that that 
dosument; should be discharged at some time 
prior to the dissharge of the earlier mortgage 
under whieh the mortgagee was in possession. 
if the learned Judges intended to hold that 
the subsequent dosament was not a mortgage 
on the property somprised in the earlier 
doeument, [feel myself unable, with great 
respeot, to agree with that view. The ease of 
Ham Narain Lal v. Lala Murlidhar (4) 
was also cited. The faeta and siroumstanses 
of tbat ease were different and itis not 
necessary fo say whether{agres with the 
desision in that sase or not. 

, The next sontention on behalf of the res. 
pondents was that under the dosument of the 
23th of June 1881 the ereditor sould sue to 
recover his money, and that, therefore, his 
elaim upon that dosument is time barred and 
eannot at present be enforeed, I do not agree 
with thia contention That dosument does not 
sonfer on the craditor the right to ang for his 
money at any time. Ifthe dosumant is, as 
I hold it to be, an additional usufrustuary 
mortgage, the mortgages sould not sue for 
his money and, therefore, no question of 
limitation san arise, The last eontention on 
behalf of the respondents is that Ram 
Ohander must be deemed to be a tenant, and, 
therefore, the suit eould not bs brought in 
- the Civil Oourt for recovery of possession by 
lis ejestment. In the first plasa I may 
mention that this plea was not put forward 
either in the Courts below or in this Court 
when the sase was before the learned Judge 
who desided it. In the next plasa, the suit 
does not relate to agrisultaral land and it is 
not asserted that the defendant Ham 
Chander is a teuang of agriealtural land. 
The proparty in dispute is Zamindari 
ptoparty and the suit is one for ressvary of 
sush property. Therefore, no question of 


(3) 9 B. 288; 6 Ind. Bee. (N. s.) 155. 
(4) 68 Ind, Gas. 129; 5 P, L. J. 645; 1 P. L. T. 616. 
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tenaney aan arise in this sase, In the above 
view the result will be that the plaintiff 
would be entitled to resover possession of 
half of the property elaimed by him. There 
isa further slaim for mesne profits, but Dr, 
Sen who appears on behalf of the appellant 
does not press this part of the elaim. I would’! 
therefore, make a desree in the plaintiff/a 
favour for half of the property elaimed' by 
him and to this extent reverse the deocree of 
the learned Judge of this Court. 

STUART, J.B—5T' he dosument of the 28th of 
June 1881 sommenses by a referense to the 
previous deed of mortgage and sontinues that 
the exeeutant has borrowed Rs. 50 from 
Har Pershad. It states that when the 
previous mortgage is redeemed, that amount 
wil be re-paid with interest at 24 per sent, 
and that without payment of the amount due 
the mortgaged property is not to be 
redeemed. The exesutant soneludes by des. 
eribing the dosument as “mashrut ul rahn,” 
I had previously some doubts as to whether 
Bush a desument was a mortgage within the 
meaning of sestion 58 of Aot IV of 1882; but 
I have now arrived at the sonslusion that it 
is à mortgage. It is trne that there is no 
explicit transfer of an interest in mpeeifis 
inmoveable property, but taking the 
dosument as a whole, and in partisular 
looking at the clause postponing redemption 
until ‘the money is paid, it must, [ think, ba 
eonsidered that the exesutant agrees that the 
mortgaged property shall remain in possession 
of Har Pershad until the additional amount 
sesured by the deed, with interest, is re-paid. 
The document ean thus only be read’ as an 
addition to the previous document, The 
‘exeautant, who is the mortgagor under the 
previous deed, has taken a further advanae, 
ihe property remains in possession of the 
mortgagee, and in addition to reseiving the 
usufruet of the property the -mortgages is 
entitled to reeeive interest at 24 per eent. on 
the new loan; While agreeing that it is idle 
to endeavour to lay down that the interpreta- 
tion of one d sument “is to be aasording to 
the interpretation .of another, I think ik 
nesessary to note that the present dosument 
is a very typical  "mashrui-ul rahn” apy 
exesuted in the western diatriets. It may ba 
stated generally that an omission oxplisitly 


. to transfer an interest in spesifie. immoveable 
property does not nesessarily show that the 


deed in whish that omission is made is not} 


1 
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mortgage, for there may be an. implied 
transfer of an interest whieh is equally 
efficacious. Subject to these remarks lam in 
«omplete aesord with the judgment of my 
learned . senior brother and would arrive at 
the same order, 

WaLLACH, J.—I agree with the judgment 
of Mr. Justise Banerji. 

By Tae Covst.—The order of the Court is 
that the appeal is allowed in part, the deeree 
of this Court is modified and a deoree is 
madein the plaintiff's favour for possession 
of half of the property slaimed by him. The 
remainder of the slaim is dismissed. . The 
parties will pay and receive costs in all Oourts 
in proportion to failure and suesess, Costs 
in this Court will include fees on the higher 
aeale, 

Decree modified. 


CALOUTTA RIGH COURT. 
APPEAL FROM APPELLATE DEOREE 
l No. 2049 or 1918. 
June 17, 1921. 
Present:—Sir Lanselot Sanderson, Krt., Chief 
Justiee, and Mr. Justiee Riohardson, 
‘RAM CHANDRA CHATTERJEE 
AND OTHERS—PaincipaL DEFENDANTS— 
APPELLANTS 
EET verus 
PRAMATHA NATH OHATTERJEE 
AND OTHERS—PLAINTIFES AND Pro forma 


-~ , DrrgxDANTS— RESPONDENTA. 
‘Landlord and tenant—Suit for rent—Bvidence Act 
(I of: 1872),.5. 116~—Hstoppel—Landlerd’s covenant 
Jor quiet enjoyment—Eviction by title paramount, 


Where. the defendants in a suit for rent in 
respect of a chur are estopped from denying the 
right-of the plaintiff to lease the whole chur to them, 
by reason of the fact that they were inducted 
into possession of the whole.chur by the plaintiff, 
the latter, in his turn, is bound to secure the 
formerin quiet enjoyment of the whole, inasmuch 
‘as the-landlord’s undertaking for quiet enjoyment 
-by- the tenant is implied from the relationship of - 
‘landlord and tenant, and the undertaking would 
include the protection of the tenant from disturbance 
by strangers claiming by title paramount. [p. 768, 
col, 1, ` 
tit i open to the tenant to provea subsequent 
cesser. of the landlord's title, and one way in which 
the tenant can show that the title has determined 


is by proving ‘an eviction by title paramount or 
ee omes of such an-eviotion. [p. 798, cols. 1 
2. i 
Defendants were inducted into possession of & 
chur by the plaintiffs. A third person then instituted 
a suit fora declaration that he was entitled to the 
chur, as appertaining to his Zemindari. and to the 
rent payable by the defendants. In s suit for rent 
by the plaintiffs against the defendants : a 
Held, (1) thatin the circumstances of the case 
after the institution of the suit by the third person, 
the defendants could no longer be expected to pay 
rent to the plaintiffs unless and until the latter 
proved their ability to secure them in quiet enjoy- 
meni; [p. 769, col. 2, ] 25 
(2) that the plaintiffs were nob entitled to rent 
from the defendants for any period subsequenb to. 
the institution of that suit. [p. 760,-col. 1.] 


Appeal against a deeree of the District 
Judge, Burdwan, dated the 10th of June 
1915, reversing that of the Snbordinate 
Judge, Second Court of that Distriet, dated 
the 5th of Mareh 1914, ! 


FACTS appear from the judgment. 

Dr. Sarat Ohandra Basak (with him Babus 
Dwarkanath Ohakravarty, Kalikinkar Ohakra. 
tarty, Bankim Ohandra Mukherjes and Mohes 
Ohandra Banerjes), for the Appellants.— It 
may be assumed for the purposes of my 
argument that the defendants were induated 
into possession of the disputed chur by the 
plaintiffs. In that view the appellants may 
be estopped from denying that their land. 
lords—the plaintiffs—had title to let out the 
lands. But if the tenant is bound by this 
rule of estoppel, the landlord is equally 
bound to sesure the tenant’s quiet enjoy. 
ment of the land. : 

For the landlord’s sovenant for quiet 


eenjoyment is implied from the relationship 


of landlord and tenant. See sestion 108 
of the Transfer of Property Ast, Refers to 
Markham v. Paget (1) and Budd Scott v, 
Daniel (2). If the quiet enjoyment of 
the tenant is disturbed by persons elaim. 
ing by title psramount, he is entitled to’ 
suspend payment of rent. In the present. 
ease the plaintiffs by their own sondast 
disturbed the ‘title of the defendants aa 
their tenants and made their possession and 
enjoyment liable to attask by persons 
elaiming by title paramount. Then again, 


(1) (1908) 1 Ch.-697 at p. 712; 77 Is J. Oh. 451; 
98 L. T. 606; 24 T. L. R. 426. 

(2) ( 902) 2 K. B. 351; 71L. J. K. B. 703; 87 L, 
T 392; 51 W, R. 134; 18 T. L. R.. 675, 
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although a tenant eannot deny that his 
landlord had power to lease out the land 
at the beginning of the tenansy, yet he is 
competent to establish a subsequent eesser 
of the landlord's title, Having regard to 
the undignified seramble of the landed pro- 
prietors for the disputed chur, the defend- 
ants were justified in withholding payment 
of rent unless aud until the plaintiffs prov- 
ed their ability to sesura them in quiet 
enjoyment of the chur. Refers to Kumar Sirat 
Kumar Roy v. Sripati Ohatter:ee (3). The 
institution of the suit by the person elaim- 
ing by title peramount was, in the eireum- 
Stanées of the ease, a suffisient evietion by 
title paramount, even though there was no 
astual dispossession of the defendants. Sse 
Foa on Landlord and Tenant, 4th Hdition, 
page 169, 

Babu Samatul Ohandra Dutt, for the 
Hespondents,—The fast that the defendants 
attorned to the person setting up a title 
paramount shows that they were really 
eolluding with him to deprive the plaintiffs 
of their land. [t was the duty of the 
defendants as tenants to protest not only 
their own interest but also that of their 
làndlords—the plaintiffs, The eonduet of the 
defendants throughont the long and wearisome 
litigation sonserning the chur doses not 
speak to their eredit and does not entitle 
them to any indulgenee from the Court. 
As to evistion by title paramount, my sub. 
mission is that there having been no actual 
entry and dispossession, there was no sush 


_evistion as would justify suspension of 


rent. The law applieable to England and 


Ameriea on the question of evietion by 


title paramount should not be extended to 
India, as that law is mainly based on 
Statutes not applisable to Indian landlords 
and tenants, 

Dr. Sart-Ohandra Basak replied. 


JUDGMENT, 

H.cHazDsos, J.—This appeal isan incident 
in a long and wearisome litigation batween the 
parties, In the present ease the plaint was 
filed in 1910, The elaim was for arrears of 
rent of certain lands for the years 1314 t» 
1316 B. 5. and part of the year 1317 (part 
of 1907 to part of 1910), The olaim, so 
far as it related to the lands:now in 


(3) 50 Ind, Oas, 119; 28 C. W., N, 242, 


question, failed in the Trial Court but 
suseseded in the lower Appellate Oourt 
in yirtne of a judgment pronouneed by 
the District Judge on the 10th June 1915. 
On review the learned Judge on the «6th 
January 1916 modified his deeree, But thé 
judgment and desree on review were set 
aside by the High Court and then the present 
appeal was taken by the prineipal defendants 
(the defendants Nos, 1—4) from the judg- 
ment of 10th June 1915. 
The appellants-defendants (to whom I shall 
refer keneeforth as the defendants) are 
admittedly the tenants of eertain lands 
appertaining to the village of Kalikapur in 
the Distrist of Burdwan. The plaintiffs are 
the proprietors of a 43-annas share of that 
village. The tenaney isan old one, At its 
original ereation, it somprised lands abutting 
on the River Bhagirathi. The river 
gradually receded to the north or west. The 
defendants followed the river and took pos- 
session of the char, or dry alluviated land, 
as it formed. Thesomplieations whish have 
ensued are labyrinthine. The ease before us 
mnst be desided with referenesto the fasts, 
found or admitted, whieh are properly open 
for our consideration in seeond appeal. : 
There appears to have been litigation 
between the parties or their predesessors BO 
far baok as 1875, and in 1876 a sompromise 
was arrived at whereby the tenants agreed to 
pay rent at the rate of Re. 1 per bigha per 
annum for "the chur lands that there are and 
those whieh shall in future form as eontiguous 
gesretions to the aforesaid karari 20 bighas 
of land appertaining to the mal portion of 
the 6 annas share of the said Mouzah 
Kaliai (or Kalikapur).” It appears that the 
share of the plaintiffs or their predesessors 
was known as the 6-annas share, in 
any ease it is not disputed that the eompro- 
mise is binding on the parties aseording to 
its true effest. 
n 1894 there was further litigation, Suit 
No, 7 of that year was a rent suit instituted by 
the plaintiffs against the defendants, 14 was 
tried along with two other rent suits against 
the defendants, being Suits Nos. 15 and 16 
of the same year, instituted by ao-sharera 
of the plaintiffs. In the sourse of those ruita 
two judgments were delivered by the High 
OQourt. The disoussion before us turned 
largely on the effect of those judgmenta 
and of the decision ultimately arrived at, 
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. The following plan shows how the belt of 
Jand jn the ossupation of the defendants may 
“be conveniently sub-divided or plotted. The 
lettering follows that adopted by the 
JDistris; Judge in the judgment appealed 


‘from, 
"E River Bhagirathi, 
F G 
=0ha =Chha 
D E 
^ =Gha —Una 


River Bhagirathi, 
River Bhagirathi, 





- A. (or Ka) represents that part of the 
original holding in Kalikapur whieh has nof 
been affected by the  aetion of the 
river. 
. B. (or Kha) is the remainder of the 
original holding. After being washed away 
16 reformed and is known as the Karari chur; 
«omprisirig the 20 bigkas mentioned in the 
aompromise of 1876. 

C (or Ga) is the original bed of the 
riVgraa 
D:(GhaYE (Una)! represent lands whioh were 
|; P(Cha and formerly on the further or 

.G (Ghha) J Nadia aide of the river. 
< It is not now disputed that plots D and E 
(and possibly a small part of plot G) were 
surrendered by the plaintiffa to the Govern. 
ment, who élaimed them as reformations in 
situ of certain Government Estates, In this 
appeal the plaintiffs makeno claim for rent 
inirespest of these plots. As regards their 
right to rent in respeat of plots A, B and O 
there.is also no controversy. At this stage 
at any rate the dispute is confined to plots 
F and G. 

At the outset it is slear that the plaintiffs 
are notin faet entitled to these plots, F and 
G, as an asoretion to their lands in Kalikapnur. 
Plot © may have asoreted to those lands, but 
F and G are separated from O by the 
intervening Government Estates. 
the fact is and must be that F and G are 
reformations in siu of estates which 
formerly lay, on the Nadia side of the river, 
Speaking of the four plots D, E, F and G, 
the Distriot Judge says at the sommenoe. 
ment of his judgment:— 


INDIAN CASES. 
RAM CHANDRA CHATTERJEE 0, PRAMATHA NATH OHATTERJEE, 


Further, 
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"Further north are the reformed lands o 
the Touzis under the Nuddea Oollestorate. 
The faet is not seriously denied and indeed 
every surveyor who has been tothe spot kas 
found that these are lands of the Touzis under 
.the Nuddea Collestorate." 

The plaintiffs, therefore, had to fall bask an 
the prineiple formulated in seation 116 of the 
Hvidenee Ast thata tenant is estopped from 
denying his landlord s title, and it was argued 
on their behalf that the question so raised 
was eonaluded against the defendants by 
the judgments of the High Court in the 
auita of 1894. 

Before going further it is desirable to say 


that the Distriet Judge insidentally refers to 


suita brought in 18:8 and 1902 by eo sharers 
of the plaintifis againat the defendants and. 
that the judgments in those suits have not 
been plased before us. 


In the suits of 1894 plots E and F eorres- 
pond to the present plots F and G and plots G 
and H to the present plots D and E. The 
ease was argued before us on that footing, 
and in the judgment of the Additional 
Distrist Jadge, dated 28th March 1903, to 
which some referense is made in the sequel, 
plots E and F are deseribed as lying to the 
north of plots G and H. For the sake of 
olearness, therefore, when quoting from' ‘the ` 
judgments in those suits, I shall alter the 
lettering so as to make it correspond with the 
present lettering. 


The first and governing judgment of the. 
High Court was that of Rampini and Pratt, . 
JJ., dated 29th June 1900. The following . 
passage was relied on: — 

“In eaves like the present, when the chur 
was lying open to theaultivation of the tenant 
and when in aseordanes with the plaintiffs’ . 
permission the defendant took possession. 
of that chur and eultivated it without 
any objestion, obstaele or opposition, we 
think that it is not right that the Judga 
should say that this is not the manner in 
whieh a landlord shouli puts tenant in 
possession of any land who wants to take 
advantage of sestion 116 of the Hvidense 
Ast." lí seams to-us that it is a sufficient 
way for a landlord to put a tenant into 
possession unless the tenant requires some 
further assistaneg, whieh does not appear to 
have been the gase in the present in- 
stance,” DONOR UR ee ee ee 
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Then the learned Judges sontinue:— 

"We, therefore, set side the deaision of the 
Distriet Judge and remand the sase to him 
for disposal of the question ofthe chur land 
in aseordanes with the above instruetions, 
that is to say, bearing in mind that the 
defendants are estopped from deying the 
plaintiffs? title as to plots D, E, F and Q,” 


The judgment does not end there, but so 
far what the learned Judges desided was in 
effest that the plaintiffs had at least sonstrus- 
tively let the defendants into possession of the 
whole chur. The defendants entered with the 
authority of the plaintifs and there was 
nothing in the mode in whieh the defendants 
took possession to exelude the operation of 
the doatrine of estoppel. 


If I may say so, I agree; but thers still 
remains the question whether the deoision so 
understood eonsludes tha defendants in the 
present suit. A later passage in the judgment 
shows that the learned Judges were dealing 
with the period before plots D and E had 
been surrendered to the Government. 


Alter referring toa sanggestion that that 
a small portion of F and G had been taken 
possession of by the Government and leaving 
it open to the defendants to prova that they 
had been evieted therefrom by title 
paramonut, the learned Judges proseeded:— 

"Then with regard to plots D and E, it haa 
been similarly argued by the learned Counsel 
for the defendant that in this sase also there 
has been evietion by title paramount, We do 
not see that this isso. No doubt subsequently 
to the period for whieh rent is now slaimed, 
the plaintiffs have taken a five years’ lease 
from the Government and asknowledged the 
Government as proprietor. That was in 1895 
on 1302, but they ean osertainly olaim 
arrears of rent for the previous period and 
proseed with the present suits, which. are 
for arrears of rent for the years 1297 to 
1300." 

The learned Judges, therefore, had not 
to eonsider either the effest of the surrender 
itself or any of the events whish have sinse 
followed. 


The suita went bask to the lower 
Appellate Court and a further judgment 
(already referred to) was delivered by the 
Additional Distriet Judge on the 28th Marsh 
1903. The Judge, it is true, seems to haye 


the finding of the Conrt below. 


. missunderstood the judgment of the High 


Court and to have  eonsidered himself at 
liberty to diseuss again the question whether 

“the defendants had been put into possession 
of the lands......... ..in the legal asseptation 
of the word. J His eonolusion, however, was 
that even if the doetrine of estoppel applie 
the plaintiffs were not entitled to rent d 
respest of plots D, E, Fand G basause they 
had not shown with suffisient preeiaion the 
lands in those plots in respeet of whieh rent 
was slaimed, 

Thereupon, the plaintiffs again appealed 
to the High Court, The appeal same before 
Harington and Pargiter, JJ., and judgment 
was delivered on the 25th July 1905 Those 
learned Judges, as might have been expeeted, 
refrained from any further diaeussion of the 
question of estoppel. They eonfined them. 
selves to pointing out that in view of the 
previous judgment of the High Oonrt, the 
only question whieh the Additional Distriet 
Judge had to consider on the remand wag 

“what was the reat payable by the defendants 
in respect of these partioular lands,” They 
went on to deal with the opinion of the 
learned Judge that there was no evidenoe 
before him on which he eould determine that 
question It appeared that the defendants 
had paid sertain monies into Court under the 


, provisions of sestion 149 of the Bengal 


Tenaney Ast. The payment was made on 
the footing that the rent was due to Govern. 
ment, and Government not having made any 
slaim, probably  baesause in 1895 the 
Government had leased the lands they 
alaimed to the plaintiffs, the learned Judges 
held that in the eireumstanses the plaintiffa 
were entitled to the monies in Court. Those 
monies did not aover the whole of the 
plaintiffs’ elaim. As the defendants alleged 
that the payment was made in respeet of 
rent due to Government, it may, in my 
opinion, be legitimately inferred, as the 
learned Vakil for the defendants aontended, 
that the payment was for rent due in rospest 
of lands in plots D and E and perhaps a 
portion of plotG. As to the rest of the 
plaintiffs’ slaim, the learned Judges aosspted 
Tha result 
of the litigation, therefore, was that the 
plaintiffs obtained some rent for plots D and E 
bat no rent at all for the greater part of 
plots F and G. Nothing, however, turns vn 
that now. i 
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' Ineidentally, it may be mentioned that in 
the present suit no rent was paid in under 
sestion 149, the-.defendants not admitting 
¢hat any. rent was due. from them. In 
paragraph 7 of their written. statement they 
‘atated that they held plots D and Ei as tenants 
of the Government by whom the plota had 
been resumed in 1908. In paragraph 10 
'they pleaded that they had already paid the 
rents of.plots F and (i to the persons therein 
named ineluding Girindra Pal, who were 
the ' ‘real malike” of those plote, but no issue 
seems to have been: framed in referense to 
that plea. , 

As I bave already : intimated, there is 
nothing, in my opinion, in the previous 
judgments of this Court to preelude a 
consideration of the question now raised as 
to the effeat of the admitted surrender by the 
plaintiffs of plots D and E, and subsequent 
events, The cireumstanees have shanged 
and the effest of the change is open to 
discussion. But the starting point must be 
that, as this Oourt. desided, the defendants 
were indueted into possession of the whole 
chur by the plaintiffs. The plaintiffs, how- 
ever, are as mush bound by that desision as 
the.defendants. If the result was that the 
defendants : were estopped from denying the 
right of the plaintiffs to.lease the whole area 
to^them, the plaintiffs. in their turn were 
bound to sesure the: defendants in quiet 
enjoyment of the whole. The  landlord's 
undertaking for quiet enjoyment by the 
tehant is implied .from the relatiorship of 
landlord and tenant. [Transfer of Property 
Ast, sestion 108 (c), Budd Scott v. Daniel (2), 
Markham v. Pagett (1)] and the undertaking 
would inelude the protestion of the tenant 
from disturbanee by strangers alaiming by 
title paramount, 

: Moreover both in England and in India 
it is open to the tenant to prove a subsequent 
eesser of the landlord’s: title. Section 116 
of the Evidenee Aet says that “no. tenant of 
immoveable property......,, ... ......... ...ahall, 
during the sontinuansee. cf the tenansy, be 
permitted to deny thatthe landlord of sueh 
tenant had, at the . beginning of the tenanay, 
a title tosush imimoveable property.” The 
estoppel ‘refers to the title at the beginning 
of the tenaney. ‘So in England, ' 'j is elear 
law that though a tenant eannot deny the title 
of*his landlord to deal with the permises, he 
may prove that the title has determined,” n 


[ Serjeant v. Nash Field 4: Oo. (4) per Collins, 
M.R.] And one way in whieh the tenant 
ean show that the title has determined is by 
proving an evietion by title paramount or the 
equivalent of sush an éviabion. 

Iu the preaent ease, the surrendér by the 
plaintiffs of D and E did notat first make 
much diffsrenee, besausé the plaintiffs took a 
lease of those plots from the Government and 
the defendants sontinued in possession under 
the plaintiffs, But when the Government 
resumed possession of those plots, there 
oesurred hoth a breash by the plaintiffs of 
their undertaking for quiet enjoyment and 
an evistion by title paramount. No doubt the 
defendants appear to have aequiessed and to 
have protested themselves by attorning to the 
Government. Nevertheless the surrender 
made it diffieult, if not impossible, for the 
defendants to maintain a title to F' and Gas 
tenants of the plaintiffs The reason has 
already been stated, F and G .sould no 
longer be even plausibly held as aseretions 
to Kalikapur. It was the plaintiffs, therefore, 
who by their own eondust distrubed the title 
of the defendants as their tenants and laid the 
defendants open to attaok by third parties 
slaiming the true title in Fand G. It is not 
denied that the proprietary title has some in 
sontroversy in other litigation in whieh the 
plaintiffs have figured as parties, The 
difficulties of the defendants are apparent 
from the following passage in the Distriet 
Judge: 8 judgment: — 


“The plaintiffs are unjustly aseusing the 


‘defendants of solluding with other proprie. 


tors. "Take the ease of Girindra Pal. His 
predesessor asserted his right. to the lands in 
F and G as appertaining to the Touzi No, 125 
of the Nadia Collestorate, The defendants 
refused to pay rent to them or the plaintiffs. 
The plaintiffs then brought the suit in 1894 
eec nce, Tb appears that when after 
the High Oourt remand .the . Additional. 
Distriet Judge again dismissed the plaintiffs’ 
suit on the ground that the defendants were 
not estopped, it was then that the defendants 
sompromised the suit with Girindra. Pal and 
eame toan arrangement with him. The faot 
that they got very lenient terms is not very 
material. After the sesond desision of the 
High Oourt the defendants gave notiee to 


(4) (1903) 2 K. B. 304 at p. 812; 89 L. T. 112; 72 
L, J, K. B. 680; 19 T, L, 5107 
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Girindra Pal and refused to pay rent and 
Girindra Pal brought a suit making the 
plaintiffs parties, That suit has been desided 
by. the Subordinate Judge in appeal in 
favour ‘of Girindra Pal on all the im portant 
points, Tbe] Subordinate Judge, however, 
thought it necessary to remand the anis to 
have a losal investigation made by a Commis- 
sioner. The plaintiffs have appealed to the 
High Court and there it. is pending now." 

: Well, the learned Vakil for the defendants 
informed us thatainse the Distriot Judge 
wrote his judgment the auit has terminated in 
favour of Girindra Pal, and the statement was 
not eontradisted by the learned Vakil on the 
other side. The Distriet J udge held that 
things had not at that time reashed a atage 
at whish it sould be said that an eviation 
by title paramount had ossurred, That in 
the sirsamstanses is a sonelusion of law or 
of mixed law and fast. The eonslusion was 
open to attask and it was attaeked in this 
appeal, Itis nesessary, therefore, to examine 
the eirsumstanses somewhat elosely to see 
whether it is well founded. l 

The Distrist Judge speaks as if Girindra 
Pal’s suit (the name iš used as inslading 
Girindra Pal and his so-sharers) related to 
the whole of F and G. Girindra Pal elaimed as 
the proprietor of a village, named Ohakandi, 
appertaining to Estate No 195 of the Nadia 
District. We must take it, at any rate 
dn the arguments addressed to us, that 
Ohakandi eovers a substantial part of F and 
G. The suit was instituted on tha 27th 
August 1909 against the present plaintiffs 
and defendants, The plaint referred to the 
suits of 1894 by the proprietora of Kalikapur 
against the defendants, It set out that 
in 1311 (1904) the present defendants 
accepted a lease of the land from Girindra 
Pal’s predeasssor (whieh may be the arrange- 
ment spoken of by the Distriet Judge) and 
that in 1909 they gave notise to Girindra 
Pal that owing to the result of the snita of 
1894 they would no longer pay him the rant 
due under the lease, Girindra Pal went on 
to say that neither he nor his predeosssor 
wasa party to the suits of 1894, and he endel 
by elaiming a declaration that he waa entitled 
to the land as appertaining to Chakandi and 
to the performance by the present’ defendants 
of their eigagements with him. Written 
statements were filed by the present plaintiffs 
pod other ¢o-sharers i» Kalikapur joining 


issue onthe question of title, The present 
defendants also’ filed a written statement, 
They did not traverse the allegations made 
by Girindra buf frankly stated in effeet that 
they were prepared to aseept as their landlords s 
either Girindra Pal or the proprietors of 
Kalikapur, whiehever might prove auceessful. 
I onght also to mention that Girindra Pal, 
having stated in his plaint that the defendants 
had gearried out their obligations as his 
tenants up to the year 1315 (1908), made no 
claim for mesne profits. Deelaratory relief 
was sought on the footing that the present 
defendant were his tenants and that their 
possession was his possession. "M 
Now as to the period before the institution 
of this suit it does not appear that the defend. 
ants gave notise to the plaintiffs of their 
attornment to Girindra Pal. On the contrary 
it wonld appear from the Distriet Judge's 
judgment that they made eortain payments 
to the plaintiffs during the interval between 
the termination of the suits of 1894 and the 
institution of Girindra Paľa sait. f Sueh: 
payments wouldalso be sonsistent with the 
notiae whieh they TERE. gave to 
irindra Pal. But it seems elear ona 
Miis of the material faats that after the 
institution of Girindra Pal’s suit, they eould 
no longer be expeéted to pay rent to the 
plaintiffs unless and until the latter proved 
their ability to saeure them in quiet enjoyment. 
In other words, even if there were no previous 
entry by Girindra Pal, the institutionlof the 
suit amounted in the eirsumstanses to sush 
an invasion or entry by title paramount as to 
set the defendants free to say that they must 
protest themselves, if nesessary, from that 
date by attorning to Girindra Pal They 
had already had to attorn to the Government 
for plots D and E. Es 
The question what amounts to an-evietion 
by title paramount may present some 
diffeulty and we were not referred to any 
Indian authority on the subjeat. In England 
the eurrent of authority seems to favour the 
view that "it is not nesessary for the tenant 
aetually to go out of possession, and that if, 
upon a slaim being made by a person with 
title paramount, he eonsents by an attornment 
to sueh person to ehange the title under 
whish he holda, or enters inta a new 
arrangement for holding under him, this will 
be equivalent’ to an - evistion and a fresh 
taking.” (Foa on Landlord nd - Tenant, 
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4th Edition, page 169.) In Hill v. Saunders (in 


Error) (5) Holroyd, J. said: “The plea dis- 
sloses that whieh was equivalent to an entry by 


the heirs for it states that the heir threatened to | 


evist the defendant and that he was obliged to 
&ttorp, in order to prevent it" and Littledale, J., 
seems:'to:have- concurred with that observa. 


.Kion..:Bee also Grimwood v. Moss (6) and 


Serjeant vw. Nash Field & Oo. (4), where 
it was held, ‘following Jones v, Oarter 
(7), that the’ bringing of an nation of 
pjectment ‘was equivalent to an entry, In 
those oases, it is true, the nation was brought 
by ‘the landlord to ejest the tenant for breach 
of a sovenant protested by a slause for 


= reentry. “Bat I do not sse why that should 


. m&kéeany difference. 


The owner of the true 
title sertainly hae a right of entry against a 
trespasser and his notion or suit in ejestment 
18 ‘hronght'to enforee ihat' right. Girindra 
Pal's suit was not in form a suit. in 
ejestinent, besause he assumed that he 
had already entered when the present 
defendants aesepted a lease from him. That 
may be so as between him and the present 
plaintifs or the present defendants as 
£vespassers. But as between the plaintiffs 
‘and the.defendants, what took place after the 
itermirfation of the suits of 1894 has to be 
‘sonsidered.: The eonsideration arising from 
the giving of possession lasted (as between 
the plaintiffs and defendants) so long as the 
defendants beld possesaion under the plaintiffs, 
On the whole differing from the Distriet 
‘Judge I aome to the eonelueion that the insti- 
‘tation of Girindra Pals suit -marks the 
cextreme limit of that period and that the 
plaintiffs are not entitled to rent from the 
defendants for any subsequent period. 
. The ease, I may add, isnot satisfastory 
one to have to deal with. Sueh endless 
litigation as there has been about this chur 
tis hardly ereditable to the parties sonsern. 
wd. «If the fault is chiefly that of the plaint- 
‘iffe, the: defendants are not altogether free 
from. blame, And the diffisulty of dealing 
with somplieated fasts is enhansed by 
reason of the ease soming before us eleven 
‘years after it was instituted. It is at least 


. (6) (1825) 4 B. & O. 529; 7 D. & R., 17; 9 Moore. 288; 
.2 Bing. 112; 1 Car. & P. 80; 4 L. J. (0. 8.) K. B, 2; 28 
'R. R. 875; 107 E. R. 1157. 

(6) (1872) 7 C. P. 360at p. 864; 41 L, J. C. P. 239; 
27 L. T. 265; 20 W. R. 977. 
(7: (0846) 16 M. & W. 718; 10 Jur, 23; 168 B.R. 

040; 71 R. R. 809, | 
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a ease in whieh the fasta should be broad. 
ly dealt with in the interests of substantial 
justiee. l 
The result is that the deeree of the 
Court below will be modified and the plaint- 
iffa’ suit will be dismissed so far as rent is 
elaimed in respeet of plots F and G for any 
period subsequent to the institution of Gi- 
rindra Pal’s suit. 
The parties should pay their own sosts 
in respeet of plots F and G throughout. 
SANDERSON, Č. J.—I agree, 
Decree modified, 


LAHORE HIGH COURT. 
Seconp Civin, Apprat No, 850 or 1918, 
June 13, 1921. 
Present:—-Mr. Justise Wilberforee 
and Mr, Justise Abdul Qadir. 
. BUR SINGH AND ANOTHER —D£&FENDANTS 
— APPELLANTS 
ter8us 
HAZARA SINGH AND OTHERS -PLAINTIFFS 
AND KHUSHAL SINGH—-DEFENDANT 
ı = RESPONDENTS, 
Custom—Alienation—Mortgages more than twelve 


years old included im sale, whether can be objected 
to—Merger—Intention—Presumption, 


A reversioner ig not competent to challenge 
mortgages beyond the period of limitation, merely 
because they are included in a sale in respect 
of which he has a subsisting right of challenge, 
[p. 761, col 2.] 

A vendee in the Punjab, dealing with slippery 
customers sugh as the Punjab agriculturista and 
threatened always by collusive suits by reversioners, 
would always wish to keep alive previous mort- 
gages for his own benefit and an intention to 
keep such mortgages alive must, therefore, be pre- 
sumed in all such cases. [p. 761, col 2,j 


Sesond appeal from a dearee of the 
Distrist Judge, Lahore, dated the 
let February 1918, reversing that of the 
Subordinate Judge, Sesond Class, Lahore, 
dated the 28th September 1916, 

Mr. Muhammad Rafi and Bakshi Tek Ohand, 
for the Appellants. 

Messrs. Dev Raj Sawhney and Ganpat Rat, 
for the Respondents. 

JUDGMENT,.—The plaintiffs in this ease 
are the minor sons of orte Khuskal Singh. 
They. sued for a deslaration 'that a sale 
of 420 kanals for Rs. 5,000 effested on the 
15th June 1905 should not affest their 
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reversionary rights. ‘The first Court, follow- 
ing Khzali Ram vw..Gulab.Khan (1), held that 
mortgages amounting to Rs, 3,927.12 0 were 
no longer open to attask and dismissed plaint- 
‘iffs’ suit with regard. to ‘these items Tt 
-gava the plaintifs a declaration that they 
would obtain possession after their father’s 
death ‘on payment of the mortgage money. 
On appeal the District Judge has taken 
upon himself to dissent from Khatli Ram 
v. Gulab Khan (1), although it is a Fall 
Beneh judgment of this Court and has 
been subsequently followed. He has also 
attempted to distinguish it. on the ground 
that the mortgages in this ease did not 
merge in the sale, Further he has held 
that the suit anyhow is within limitation, 
inasmush as at the time of the sale Khashal 
Singh had a minor brother, Ala Singh, who 
was alive when the mortgages were effected 
and sompetent to sontest them and that 
this being the ease the plaintiffs, who are 
after-born sons, sould task on the un- 
expired portion of his limitation, The 
appeal of the plaintiffs was, therefore, 
aosepted and the anit deereed in its entirety, 
Against this decision the defendants. vendees 
have preferred a sesond appeal. 
. We may state at onee that in our opinion 
“Khiali Ham v. Gulab Khan (1) aoorrestly 
lays down the law. It has been subsequent: 
ly followed in other judgments of this Court; 
e. g Rajindra Singh v. Abdul Ghani (2) and 
Ohanda Singh v. Mukand Singh (8). The 
Distrioó& Judge obviously  aeted sontrary 
to law in refusing to follow a Fall Bansh 
judgment of this Court. We next eonsider 
that he has been guilty of misinterpreting 
the law in holding that the previous mort- 
gages, executed before the birth of the 
plaintiffs and now not open to shallenge 
‘on the ground of limititation, did not merge 
into the sale. The Distriet Judge’s deai- 
sion followed in part a Privy Counoil 
judgment, Mohesh Lai v. Mohant Bawan ` Das 
(4). -whieh lays down that the merger of 
mortgages in a subsequent sale deed is a 


io 11 Ind. Oas, 892; 88 P. R. 1911; 190 P, L, R. 
191! 


(2) 40 Ind, Cas. 63; 26 P, R. 1917. 

(8) 29 Ind Cas, 761; 61 P. W. R. 1915; 144 P, L 
'R. 1916, 

(4) 9 0. 961 (P. O.); 10 I. A. 62; 13 0. L. R. 221; 
7 ind. Jur, 382; 4 Sar, P, O.J, 424, 4 ind. Deo, 
(N. 9.) 1291, 
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question of fast on the intention of the parties 
in eaeh ease. The views of their Lordships 
were somewhat modified in Gokaldas Gopal- 
das v. Puranmal Premsukh Das (5), in whieh 
it is held that the law presumes that the 
subsequent’ vendee intends to keep alive 
for his own 
benefit, This view of the law has been 
followed by this Court in Ghanaya v. 
Pandit Ohhaiju Ram (6). It is evident that 
a vendes» in this Provinee, dealing with 
slippery oustomera sush as the Panjab 
agrisuliurists and threatened always by . 
sollusive suits by reversioners, would always 
wish to keep alive previous mortgages 
for his own benefit. The presumption, 
therefore, held to exist by their Lordships 
of the Privy Counsil applies, in our opinion, 
very strongly to this Provines. We ean 
find n> forse whatever in the attempt of 
the Distriet Judge to distinguish between 
prior mortgages exesuted in favour of s 
subsequent vendee and those. whish the 
yendee has to redeem by the terms of 
‘the sale deed. 

There remains the question whether the 
minor plaintiffs in this ease were conipstent 
to shallenge the prior mortgages, exesuted 
as they were more than twelve years before 
this suit, The view of the lower Appellate 
Court that the plaintiffs would gain any 
benefit from the fast that Ala Singh's 
time for ehallenging these mortgages had 
not expired is plainly ineorrest. The point 
hardly requires any authority, but a elear 
authority on the point is Lachman Das v, 
Sundar Das (7), Counsel for the respond. 
ent attempted to argue that ss Ala Singh 
was still a minor, time was not yet running 
an against the mortgages, This is elearly 
a fallasious view of the law. The opinion 
of the District Judge, if eorreet, would 
involve the intolerable inaonvenienee of 
asoumulated  suaeessive disabilities, whieh, 
for an interminable period, might subvert 
titles apparently well established, and pro. 
duse the most ruinous instability. Wae hold, 
therefore, that on every legal point dia- 
sussed the .Distriet Judge has taken er. 
roneous views, 


(5) 10 C. 1086 (P. C. ; 111. A, 126; 8 Ind, Jer, 
336; 4 Sar. P. C. J. 643; 6 Ind. Dec. tx, 83 692, l 
(6) 88 P. R. 1894. "EE 
(7) 59 Tud. Oás. 078; 1 L, 656, U6 a 
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The only other point involved is whether 
the sale transastion, being good to the ex. 
tant of Rs. 3,927.12.0 out of Ra. 5,000, should 
be upheld in .the whole or hé Dr the 
plaintiffs shonld have a right of obtaining 
possession on paying the money doe. Mr. 
Tek Chand for the appellants sites Wadhawa 
Mal v. Wadhawa (8) and Ali Gauhar v. 
Mahanda (9) in favour of the view tbat 
the wholé transastion should be upheld. 
There is, however, no hard and fast rule 
on this subjesí, and in the present sase 
we do not think that Mr. Tek Chand’s 
sontentions should be aesepted, It bas 
been found by the lower Appellate Court 
that the vendees took advantage of the 
youth and inexperiense of the vendor and 
that all the transsetions are enspiaions, 

In these eireumstansees we  aesept the 
appeal and restore the deoree of the frat 
Court. Parties san bear their own ooste in 
all Courts. 

Appeal accepted. 


oo E. 1908; 144 P.L, R. 1906; 88 P. W. R. 
(9? 6 Ind, Cac.-084, 64 P. W, R, 1010,56 P. L. 
R. 1910, 


CALOUTTA HIGH COURT, 
APPEAL FROM APPELLATE Deoreg No, 2579 
or 1919. 

April 18, 1921, 

Present: —Justiea Sir N, R. Ohatterjea, Kr., 
and Mr, Justice Panton, 
DURGAPADA DALAL AND ANOTHEK— 
Durenpaxts Nos, 7 AND 8—APPELLANTS 

: terests 

MANINDRA NATH UKIL AND OTHER3— 

RREPONDENTS. 

` Qivil Procedure Code (Act V of 1908), ss, 11, 47 
—Hea judicata—Rent suit—Title, question of, decided 
sncidentally— Decision, whether operates as res judicata 
—EÉcecution of decree—Sale—Auction-purchaser sur. 
rendering property to decree-holder—Swit to recover 
possession, wW whather barred. 


Where in..a-rent-suit the question raised is 
whether the defendant is liable for the rent 
claimed, and the question of title is decided 
incidentally, that decision: dogs not eporate . as 
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ves judicata in a subsequent suit for declaration 
of title and recovery of possession. [p. 76%; col. 2.] 

Certain land was sold in exeontion of a decree: 
the auction-purchaser subsequently surrendered the 
land to the decree-holder, who, on the. basis of 
such surrender, brought a.suit against the judgment- 
debtor to recover possession: 

Held, that section 47 of the Civil Procedure Code 
was no bar to the suit, as it was not brought by 
the plaintiff in his capacity as deoree-holder, but 
by virtue of the surrender, and his position was 
that of a stranger. [p. 763, col. 2.] 

Appeal against a desree of the Addi- 
tional Subordinate Judge 24. Parganas, dated 
the 9th September 1919, reversing that of 
the Munsif, Sseond Oourt at Basirhat, dated 


the Slat July 1918. 


FAOTS appear from the judgment. 

Dr. Dwarkanath Mitter (with him Babus Sat- 
vendra Nath Mitterand Narayan Ohandra Kar), 
for the Appellants.—The defendants Nos, 7 
and & are the appellants. The appeal arises 
out of a suit for resovery of possession ou 
the ground that the plaintiff is entitled to 
khas possession by reason of surrender by 
the former tenants. The defenee of defend 
‘ant No. 2 was that the plaintiff had no 
interest in the land. There wasa previous 

suit in respeet of tbe entire plot of whish 
the land in snit forms pert, in whieh it was 
beld that defendant fo. 2 beld the jama 
along with defendant No. |. In tbe present 


“gaib the question whetber plaintiff had any 


interest in the land was neither set up nor 
was it desided in the previous suit, The 
first Oourt desided in my favour. The 
lower Appellate Court held that tha snit was 
barred by res judtoata. I submit the suit 
is not barred, inasmoeh as the question 
in issue in the previous suit was about the 
existenae of the relationship of landlord 
and tenant while in the present suit the 
plaintiff claimed kkas possession by reason 
of the :determination of that relationship. 
Refers to Sakadsb Dhali v.. Ram Rudra 
Haldar (1), Mane , Muhammad Nasya v. 
Dhani Muhammad (2), Gober Shetkh v. 
Alipuddin Sheikh (3), Panchu Mandal v, 
Chandra Kanta Saha (4), Sonaullah Sarkar v. 


1) 10 C. W., N. 820, 

(2) 18 Ind. Cas. 22; 170. L. J. 71; 17 C. W. 
N. 76, . 

(8) 61 Ind Cas. 356; 80 C. L. J. 18. 

(4) 12 Ind. Cas. 9; 140. L. J. 220, 
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Durga Kanta Mozumdav (5), Behary Lal v. 
Narain Misra (6), Hun Bahadur Singh v. 
Lucho Koer (7). 

Babu Sarat Ohandra Rat Ohoudhury (with 
him Babu Antlendra Nath Roy Chaudhuri), 
for the Respondents.—The learned Sub Judge 
is. perfeatly . right in holding that the 
defendant is preeluded from questioning 
plaintiffs title, In the previous rent suit 
in 1911 the defendant did question plaint- 
‘iff’s title. 1 submit there is no differense 
between a ease in whieh the defendant sets 
up title in himself and where he sets up a 
third person’s title. The pleadings and 
the issues raised in the previous suit will 
haye to be looked into, The prineiples laid 
down in the eases sited are all in my favour. 
Refera to Sreenath Dutt v. Kaser Sheikh (8). 
In exesution of the previous  deeree two 
persons purehased the property at the sale. 
They abandoned the holding and we are 
their suesessors-in-interest. I submit the 
tenansy had thereby been determined. The 
question sould have been and ought to have 
been dealt with under sestion 47 of the Civil 
Proeedure Code. In other matters the appeal 
is soneluded by findings of fast. 

Dr, Mitier, in reply.—I submit gestion 47 
of the Code of  vivil Prosedure d.es not 
apply. Refers to Kishori Mohun Roy Ohowdhury 
v. Ohunder Nath Pal (9), Mullah's Civil Pro- 
eedure Code (1920) 124. 

JUDGMENT,— This appeal arises out of a 
suit for resovery of possession of 3i bighas 
of land, on the allegation that the plaintiff is 
entitled to khas pessession of the land by 
reason of surrender by the former ten. 
ants. 

Jt appears that one Prohlad and Jogeswar 
were the original tenants, They having 
defaulted in payment of rent, the holding 
was sold and purehased by one Srea Charan 
and Keshab on the 12th July 1918. After 
their purehase they surrendered the holding 
by a registered dosument in favour of the 
plaintiff, The plaintiff on going to take pos- 
session wasresisted by the defendants Nos, 
7 and 8, who purehased the interest of Joges- 
war in respest of 33 bighas from his widow. 

(6) 60 Ind. Cas. 698, 

(8) 61 Ind. Cas, 127; 29 0. L. J. 287. 

(7) 11 0.80: (P.0.5 12L.A, 23; 4 Sar, 
. J. 602; 9 Ind. Jur. 202; 5 Ind. Deo. (x. 8.) 960, 
(8) 20 Ind. Cas, 344; 18 O, W. N. 116. - 

(9) 14 0. 644; 7 Ind, Deg, (s. &) 481, 
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It appears that in 1911 a suit for rent 
was brought by the plaintiff agsinat Proh- 
lad and Jogeswar in respest of 7% bighas, 
of whieh the 34 bighas in anit form part. 
The defense of Jogeswar, defendant No. 2, 
was that there was no relation of landlord 
&nd tenant between him and the plaintiff. 
He did not set up any title in himself, but 
pleaded that he held the land under the 
Zemindars of Satkhira. The question raised 
in the ease was whether the defendant No. 2 
was liable for fhe rent elaimed, and it wags 
desided in the affirmative. 

There was no desision on the question of 
title and even if there was any, such desi. 
sion was only ineidental We do not think, 
therefore, that the desision in the . rent 
suit operates as res judicata on the question 
of title in the present suit for deelaration . 
of title and resovery of possession. 

We were pressed with the desision in the 
ease of’ Sreenath Dutt v, Kaser Sheikh (8). 
But that ease is slearly distinguishable. There 
the subsequent suit was for a deslaration 
that the relation of landlord and tenant did 
not exist between the plaintiff and the defend. 
ant, and for refund of the rent whieh had 
been realised under the deeree in the pre- 
vious suit, The question of relation. 
ship of landlord and tenant between the 
parties was direetly raised in the pre. 
vious suit, and sueha question sould not be 
raised ina subsequent suit in order to give 
the defendant in the rent suit a deeree for 
refund of the rent. 

The next contention is that the suit is 
barred by the provisions of sestion 47, Civil 
Proeedure Code. We think, however, that 
that sestion is not applieable. It is true that 
the, plaintiff obtained a deeree against the 
predesessor-in-interest of the defendant, but 
it is not'in his eapasity as deeree-holder thai 
the plaintiff brings the present suit; he elaima 
the land by virtue of the deed of surrender 
executed in his favour by the austion-pnr. 
ehasers Sree Oharan and Keshab. He 
stands in the s&me position as a stranger to 
the suit, In these sireamstanees, we do not 
think that seetion 47 applies. 

The deeree of the lower Appellate Court 
is aesordingly set aside and the ease 
sent back to that Court for desision on the 
merits aeeordingly to law. 

Costa will abide the result. 
Decree set aside; Oase sent back, 
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PATNA HIGH OOURT, 
Ssconp Orvin AprPzAL, No, 322 or 1919, 
m Jannary 3, 1921, 
Dresent;— Mr, Justies -Jwala Prasad 
and Mr, Justies Ross. 
JEO LALSINGH ayo orazes—Praintirrs— 
l APPELLANTS . 
versus 
Raja WAZIR NARAIN SINGH~ 
DEFENDANT-— RESPONDENT. 

Chota Nagpur Tenancy Act (VI B. C.of 1908), 
ss, 4, 7, 22, 37—Tenure-holders having khuntkatti 
rights, position of—Ejectment— Classification of 
tenants in s. 4, whether ewhaustive, 


.The enumeration of classes of tenants in section 
4 of the Chota , Nagpur Tenancy Aot is nob ex- 


haustive. [p. 765, col. 1.] 
“Where Up nti were shown in the, khewat as 


having khuntkati rights under the proprietor of 


un that this did. not exclude the possibility of 


ihe plaintiffs being temporary tenure-holders liable 
to. ejectment and that the burden of proving that 
they were permanent tenure-holders wason them. 


[p. 765, col. 1.] e Uu 
Appeal against a desision of the Judicial 


Commissioner, Ohota Nagpur, dated the 26th 


Desember 1918. 
Mr. Bankim Ohandra De, for the Appel- 


lant. . 
Mr, Jagarnath Prasad, for the. Respond. 


ent. 


JUDGMENT. 

Jwata Peasap, J.—This is an appeal 
against the depision of the Judisial Com: 
missioner of Chota Nagpur, dated the 26th of 
Desember 1918, dismissing the suit of the 
plaintiffs. 

' Tte defendant-respondent obtained an 
eù porte decree agsirst the plaintiffs on the 
yrd of Ostober 1913, under eestion 170 of 
the Ohota. Nagpur Tenaney Act, for arrears 
ofrent and for ejeeting the plaintiffs from 
theJand in, question. In execution of that 
desree the defendant obtained possession of 
the property through the Court on the 23th 
May 1914 .The present suit was instituted 
by.the plaintiffs on the 7th of September 
‘1916, basing their sause of astion on their 
‘actual dispossession, alleged tc have taken 
place on the 29th of May 1914 (Agban 1323 
"EF. S). In short tha snit of the plaintiffs 
‘was to set aside theaforesaid ex rarte deoree 
ffjassed by the Deputy Commissioner on 
two grounds, (1) fraud and (2) want of 


juriedietion. = 
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The Courts below have soneurrently held 
that the plaintiff failed to prove that the 
desree was obtained on assount of any fraud 
practised on him by the defendant-respond- 
ent, That point .has sonsequently besome 


conelusive and is not raised before: us now, 


The only point pressed before ns is that 
the aforeasid ex parte desree was passed with- 
out jurisdietion. ‘This sontention is based 
upon the entry in the Survey Resord of 
Rights, whieh was finally published on the 
10th of September 1910. In the khewai, 
Exhibit 1, the plaintiffs have been shown 
as baving khuntkattt rights in. the lands in 
question under the proprietor of the village. 
It is said that in &esordanse with the sfore- 
said Survey entry the plaintiffs are in fast 

ratyate having khuntkaiti rights” with res- 
pest to the land in question within the mean- 
ing of the term in seetion 7 of’ the Ohota 
Nagpur 'Tenanog Ast. The ineidents of 2 
raiyat having khunthattc rights are governed 
by the provisions relating to oscupansy 
ratyats by virtue of seetion 37 of the Ast, 
and under seetion 22 sush a raiyat eannot 
be ejeeted from his holding except in exeeu- 
tion of a deeres passed upon the grounds 
mentioned in that sestion. The sontention ` 
is that the suit, in whieh the eg parte deoree 
was passed, was brought under sestion 178 
of the Aet for the realisation of the arrears 
of rent and for ejestment of the plaintiffs, 
and not on the grounds mentioned under 
section 22 of the Ast. Consequently the 
desree passed by the Deputy Commissioner , 
ejesting the plaintiffs was without jurisdis- | 
fion, The learned  Judieial Commissioner 
has held that the Survey entry does not, ' 
nesessarily ` show thst the plaintiffs pon“ 
sessed the right of a raiyat having khunt- | 
katti rights. He is of opinion that the entry 
really means that the plaintiffs were tenure- 
holders “in respeet of the land in question. ` 
The learned Judieial Commissioner further ` 
holds that it eannot be definitely said that the ` 
plaintiffs were permanent tenure-holders and 
not temporary tenure-holders, and if the latter, 
the desree of the Deputy Commissioner 
was not without jurisdietion. With thi: 
view of the Judieia] Commissioner we are 
in full sonourrencs. He” is supported -by 
role 12 (a) of the rules; sontained in the 
Government : Notif&eation No. 3373 L. R., 
dated the 9th of-November- 1909, -printed at 
page 209 of. Mr, ‘Reid’s. Chota Nagpur 
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'l'onansy Ast. Aosesording to that rule, in the 
khewai, the ebaraeter and interest of the 
proprietors and tenure holders are required 
to be shown. The entry of khunttatiz 
rights in the present sase happens to be in 
the khewat and, therefore, the status of the 
plaintiffs was recorded as tenure-holders. 
It is possible that they may have held some 
landa in their khas possession and io that 
ense such lauds would be recorded as 
bakasht inthe khatian under elause (c) of 
rule 12. Against this view it is argued that 
sush a slasa of tenanta is not sontemplated 
by the Chota Nagpur Tenaney Act, and 
henee the entry in question stating that the 
plaintiffs had khuntkatiz rights must neses: 
sarily relate to their having been ratyais, 

and not tenure-holders. 

Referense has been made to sestion 4 of 
the Ast in support of this sontention. This 
section enumerates . the elasses of tenants 
under the Ohota Nagpur Tenaney Ast. 
| But as ipn the Bengal Tenaney Aet so in 
the Chota Nagpur Tenaney Aot the snume- 
ration of tenants is by no means exhaustive, 
as is obvious from the opening words of the 
Bestion: 

“There shall be for the purposes of this Aot 
the following elasses of tenanta.” 

Again section 127, whioh especially refers 
to the preparation of the Resord of Rights 
relating ‘to khuntkatit rights mentioned in 
elàuse (c) clearly implies classes of tenanta 
other than those spesially mentioned either 
in section 127 or in any other part of 
the Aob. We are, therefore, not prepared 
to differ with the view taken by the Courts 
below: as to the interpretation of the Survey 
entry in question. No doubt a permanent 
tenure-holder is not liable to- ejestment, 
and if the plaintiffs had sueh an interest, 
the desree in question would have been 
without jurisdiction. Bat there is nothing 
in the resord to show that the interests of 
the plaintiffs were nesessarily permanent and 
not temporary. 

The suit, whish resulted in the deeree 
in question, was brought under seotion 178 
of the Act; and it must have been brought 
nesessarily upon the ground that the plain- 
tiffs were only tenure holders. The plaint- 
iffe, aceording to th’ findings of the Courts 
below, had reseived notice of that suit, but 
failed to attend the Court and to sontest 
it.; The} plaintiff in thatoase, defendant in 
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tbe present litigation, must presumably 
have given evidence and the Oourt must 
have been satisfied of the sonditions re- 
quisite for passing a desree for ejestment,* 
namely, the present plaintiffs. were only 
temporary tenure-holders. The presumption 
of the sorreatness: of the desree is against 
the present plaintiffs, and it was for them 
to show that the desree was without 
jurisdiation, They have ‘not produeed even 
the judgment of the Court and the plead- 
ings in that sase. The desree filed does 
not help the plaintiffs in the least on the 
other hand, it supports the ease of the 
respondent. Therefore, the plaintifs must 
be held to have failed to prove that the 
deeree, ‘whieh they seek to set aside, was 
passed without jurisdietion. They are not 
entitled, therefore, to any relief and the 
Court below was right in dismissing the 
suit. The appeal must, therefore, be dis. 
missed with costs. 

We eannot, however, help expressing our 
disagreement with the view of the Court 
below as to the meaning and smeope of 
sections 127 and 128. The Court below 
thinks that the order of the  Loeal Go. 
vernment for the preparation of the Resord 
of Rights embodying the khuntkatti and 
other rights was not passed and published 
under sestion 128 of the Aot. sSestion 128 
Bays that 

"When a notification has baen published 
under sestion 127, .diresting the preparation 
of a resord, the provisions of : sesbion 8l 
sestion 83, sestion 84, sub-sestions (1) and 
(2), and sestions $9 to 96, so far as they 
may be applicable, shall apply an if sush 
record were referred to in those aestions," 

The Courts below have held that the 
order and  Notifieation under sestion 127 
were published under section 83, .«lanse (2), 
and,.therefore, the requirements of sestion 
198 were eomplied  with.. The resord in 
question, therefore, was published under 
Beotion 128 and as sush has tha effest of 
being sonelusive .eevidenae undor sestion 132 
of that Aot. The learned Judieial Com. 
missioner was clearly wrong in holding that 
sestion 132 did not apply to the resord in 
question. 

Ross, J.—I agree. 

Appeal dismissed, 
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LAHORE HIGH OOURT.. 
SgooNpD Orvin Aeegan, No. 1727 or.1218, . 
May 81, 1921. 
Fresent:;—Mr, Justice Broad way 
and Mr. Justice Abdul Qadir, 
Lala GALNDA MAL AND ANOTHER 
—PLAINTIFFS — À PPELLANTS 
_ versus 
RODA AND otanes—Daranpants— 


RESPONDENTS. 

Punjab Preemption Act ‘I of 1913), & 7— Custom 
of pre-emption—Mohalla Mahan, Ludhiana Oity— 
Instances in neighbouring sub-divisions, value of— 
Question, whether mohalla æ sub-division—Question 
of fact, 


Where a town is sub-divided, the pre-emptor 
must prove affirmatively the existence of the 
custom of pre-emption in the particular. .sub. 
division in which the. property is situate, and the 
onus is not discharged by proof of the custom in 
neighbouring sub-divisions. [p 768, col 1.] 

' The custom of pre-emption does not exist in 
Mohalla Mahian of Ludhiana City. [p. 768, col. 2.] 

The question as to whether a particular Mohalla 
is a separate sub-division of a town.isa question 
of fact. [p. 766, col. 2.]' 


Sesond appeal from a deeres of the 
Distris& Judge, Ludhiaca, dated the 13th 
Marsh 191c, affirming that of the Senior 
Subordinate Judge, Ludhiana, dated the 10th 
Desember 1917. 

Dr. G. O. Narang and Bava Salamat Rat, 
for the Appellants. 

Mr. Raj Krishen and Lala Fakir Ohand, 
for the Respondents. 

JUDGMENT. 

BroapwaY, J.—On the 10th of February 
1916 one Raja Ram sold a house situate in 
Mohalla Mahian in Ludhiana to Gopal 
Ohand for Rs. 3,66 . On the 8th of Feb. 
ruary, 1917 Ganda Mal and Durga Das 
instituted a suit for possession of the house 
gold, on the ground that they were entitled 
to it as pre-emptors. They elaimed that tha 
eustom of pre-emption. existed in -Mohalla 
Mahian in the Ludhiana City and that thoy 
‘had a .superior right on the ground of 
vieinage. They further alleged that the 
actual sam paid was Rs, 3,060, whieh waa 
the market value. 

Gopal Ohand sontested the anit, i 
that the whole sum of Hs. 3,60 “are 
paid by him and that he had further expend: 
ed Rs. 92 in sonneetion with getting water 
laid down on the premises, He denied that 
the eustom of presemption existed in Mohalla 
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Mahian. The plaintiffs traversed the pleas 
and the sase went to trial before the Senior 
Subordinate Judge, who held that Mokalia 
Mahian was a separate anb-division of 
Ludhiana City and that the plaintiffs had 
failed to prove that the eustom of pre: 
emption existed therein. The suit was aesord- 
ingly dismissed. 

The plaintiffs then appealed to the 
Distrist -Judge, who found in agreement 
with the Court of first instanse that Mohalla 
Mahian was a separate sub-division of 
Ludhiana City, aud further same to the 
eonelusion without any hesitation that the 
plaintiffs had entirely failed to prove the 
existense of the eustom of pra-emption in 
Mohalla Mahian wherein the house in 
dispute was situate. In spite of this slear 
and definits finding on the qusstion of 
eustom the same Distriet Judge thought 
fit to grant the plaintiff a oertifisate 
under gestion 41 (3) of tha Panjab Courts 
Aet on the question of sustom, and on the 
strength of this oertifisate the plaintiffs 
have some up to this Court in sssond appeal 
through Dr. Gokal Chand Narang. 

Dr, Gokal Ohand Narang sontended: 

(1) That the question as to whether 
Mohalla Mahian was a separate sub-division 
of Ludhiana City was not one of fast; 

(2) that even if it were a question of 
faet, it could be examined in sesond appeal 
inasmueb as the question was intimately 
sonnested with the question of sustom and 
that Couris ought not to assume that any 
partiealar plase or area is a sub-division; 

(3) that the sustom had been proved. 

After hearing Counsel on the first two 
points my learned brother and I desided 
that the question as to whether Mohalla 
Mahian wae a. separate sub-division of 
Ludhiana City was one.of fast and further 
that we were bound by this finding, whieh 
sould not be assailed in sesond appeal. I 
may note here that the finding as to this 
particular Mohalla being a separate sub- 
division is based on very good grounds. 

Mr. Narang then prosaeded to dissuss the 
ease on the merits and eontended that it, 
had been established that the eustom of. 
pre-emption existed in this Mohalla. Now 
no single instance has been proved in 
support of this custom so far as this Mohalla 
Mahian itself is sonserned.' Many instanees, 
however, have been brought forward in, 
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‘whieh the enstom of’ pre-emption has been 
‘shown to exist in other sub divisions of 
Ludhiana City. Dr. Narang eontended that 
‘theses instances were strong evidense of the 
existence of the eustom of pre-emption 
generally in Ludhiana City and that, 
‘therefore, it should be’ presumed that this 
custom existed in Mohalla Mahian. In 
support of his  sontention he referred to 
various desisions of the Chief Court. Firstly 
he oited Sheikh Shahr Yar v. Imamudzn 
(1), a desiaion whieh related to the City of 
Jullundur. Spesial referenoe was made to 
eeríain remarks at page 64 of the Conrt 
report, namely, where it is said that "if it is 
found that the sustom exists very generally 
in the City of Jullundur and to prevail in 
Mohallas adjacent to Mohalla Muftian, the 
burden of proof in tbe absense of siraum- 
Btanses shówing why the oustom shold be 
different in this Mohalla. may be shifted 
to the defendants, who may, under the 
sireumstanses stated, not unreasonably ba 
ealled on to show that the custom doea not 
exist in this particular Mohalla.”  Sssondly, 
Bawa Lehna Singh v. Jagan Nath (2). In 
this: case Shethh Shahr Yar v. Imamudin 
(1). was followed in an order remanding 


ihe ense. “The ultimate desision, however,’ 


proceeded on wholly other grounds. Mirza 
Azam. Beg v. .Jai Dial (8) and Panu 


Ram v., Niki Bat (4) were also referred. 


to and are to the same effest, The same 


may be said of Kishen Gopal v. Sudh Das 
(5) and Raji Ala Dad wv. Nur Mustofa (6).. 
The next authority sited was Allah Ditta v.. 


Raj Kumar (7). This ease, however, was not 
a ease of inatanoes in neighbouring sub- 


divisions but of neighbouring. lanes and. 


eannot, therefore, in my opinion, afford any 
real assiefanos in the point at issne. Finally 
relianse was plased on Muhammad Husain 
v. Ghulam Muhammad (8), &  deeision -by 
Sir Arthur Reid, O. J., in whieh it was held 
that  instanees of pre-emption in -the 


(1) 38 P. BR. 1886. 
(2) 188 P. R. 1888, 

. (8) 48 P, R. 1888. 
(4) 165 P. R. 1888. 
(5) 105 P. R. 1887.” 

:(6) 170 P. R. 1839. 
(7) 183 P, R. 1907; 160 P. W. B.- 1907. 
(8) 10 Ind. Cas. 249; 72 


P. R. ,1911; 188 P. L., R 
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neighbourhood of the Mohalla in question 
may indicate the existanae of the eustom of 
pre-emption in that Mohalla and also that 
unsontested instanees are by no means worth- 
lesa evidence of the existenae of the right, 
It will alear the ground to state that the 
learned Diatrisí Judge is right in Saying 
that no instanses whatever have been shown 
to exist in the Dal bazaar, whieh is to the 
north of Mohalla Mahian Similarly in Chawal 
bazaar, whieh adjoins this Mohalla to the 
It has been shown that the sustom of 
pre-emption does not exist gua shops. No 
instanoe gua houses has been prodnused one 
way or the other. There are a good nnm. 
ber of instanees produeed in Wait Guni, but on 
the other hend Mr. Fakir Chand has been 
able to show that there have been desisions 
relating to Wait Gunj in whieh the enatom 
of pre-emption was not allowed, so that the 
state of affairs in Wait Gunj itself ig not 
quite elear. In any event Wait Gunj does 
not adjoin Mohalla Mahian. On the authority 
of the desisions referred to above, Dr. N arang 
sontended strongly thatin the present ease 
a suffisiently strong sase has been ' made 
out by his client. to warrant a presumption 
infavour of the oustom existing in Mohalla 
Mahian, a presumption strong enough to 
warrant the shifting of the onus on to the 
other side to prove that the eustom did not 
exist, To this eontention, however, I am 
unable to aesede. This Mohalla is said to 
have been originally founded by Mahi Jats 
although it is now oeeupied chiefly by 
Hindus, there being only 4houses of Mahi Jats 
left. This is admittedly a alear indieation 
that Hindus, i. e, outsiders, have been pur. 
ahasing immoveable property in this Mohaila, 
and the fast that no instanee of the exereiso 
of a right of pre-emption has been made 
out is ona that sannot be entirely lost sight 
of. Acaording to seetion 7 of the Pre emption 
Asta right of pre emption in respest of urban 
immoveable property in any town or sube 
division of a town is to be proved to have 
been in existenee in suah town or sub divi. 
sion at the time of the eommensement of this 
Aost and not otherwise. The older autho. 
rities sited by Dr. Narang appear to have 
been differed from in Thakar Dass v. Muham- 
mad Bakhsh (9) where it was held that 


(9) 100 P. R. 1892. 
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if a town be composed of several gub.divisions, | 


the fast that the oustom of pre-emption is 
found to exist;in one of sueh sub-divisions 
dtes-not lead per se to the presumption that it 
exists i in another, This desision is very mush 
in point. In Melaram v. Bando (10) it was held 
that it may now be aecepted as a reseived 
proposition of law that in every sase where 
& town is sub-divided, the pre emptor must 
prove affirmatively’ the existense of the 
eustom ‘of pre-emption in the particular 


sub-division in whish the property is situate, : 


and that the onus is not diseharged by proof 
of the sustom in the neighbouring sab- 
divisions. Admittedly there are sub divisions 
in Ludhiana City and this desision, although 
to some extent in sonfíliet with Muhammad 
Husain v, Ghulam ‘Muhammad (8), appears to 
be a sorreet exposition of the law as it now 
stands, Mr. Fakir Chand also referred to 
Kasim Beg v. Jhanda (11), in whieh it was 
held that instanses in neighbouring 
Mohallas sould -not of themselves prove the 
existenee.of the -sustom in another Mohalla 
whieh they adjoin, but that they were 
relevant evidense of ita existenes, Finally 


Mr. Fakir Chand relied upon an unpublished 


ruling, Civil Appeal No. 173 of 1919, desided 
by & Division Beneh of this Court on the 
29th of Marsh 1921. In that sase it was 
found that on two sides of the sub-division 
in question the ‘custom of pre-emption 


had been established, whereas on the other 


two sides of the said snb division this sastom 
had been found not’ to exist, and the fact 
that three instanses had been sited relating 
to the sub-division itself was considered 
insuffisient .to establish a. eustom of pre- 
emption. In the present ease the situation 
is very similar. Ludhiana City is divided 
into various snb-divisions, In some of these 
sub.divisions the eustom of pre emption 
may be said to exist, in others its existence 
has nob been proved. In sub.divisions ad. 
joining Mohalla Mahian to the north and to 
the east it has not been shown that the 
eustom exists at all, and there are very 
fów:instanees showing the existense of the 
sustom in sub divisions tothe soath and the 
west.: No instanse ‘has- been shown in 
Mohalla Mehian'-iteelf, and there ean be no 
s (10) 12 Ind, Cas. 859; 59 P. B. 1911; 198 P, W. R. 


“1911; 48 P. L, R. 1912, 
(11) 33 Ind, Cas. 838; 77 P. B. 1916. 
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doubt that a large number of sales have taken 
plase in this Mohalla. In all these eirsum- 
stanses ib seems to me that the decision 
arrived at by the Courts below sannot be 
said to be erroneous. I would, therefore, 
hold that the existence of the custom of pre- 
emption in Mohalla Mahian, a sub-division of 
Ludhiana City, has not been proved in this 
ease. I would, therefore, dismiss this appeal 
with eostas. 
ABDUL QapiR, J,—I agree. 
Appeal dismissed. 


PATNA HIGH COURT. 
Orvit Revigws Nos. 21 vo 24 or 1920. 
April 22, 1921, 

Present: —Mr. Justisa J wala Prasad 

and Mr, Justise Adami, 
BRAJA SUNDAR DAS—PzrITIONER 
UETSUS 


JAGANNATH DHAL--RzSPONDENXT, 
Owil Procedure Qode (Act V of 1908), O. XLVII, 
T. 1—Review—OCosts, order as to, whether can be 
reviewed, 


A review can be granted not sy upon dis- 
covery of a new important matter but also upon 
sufficient. cause being shown, and the rule is wide. 
enough to entitle a Court to review an order as 
to costs passed in the presence of both parties, if 
it is' satisfied that the order is not a proper one. 
[p. 769, col. 1.] ` 

Applications by the appellant.for review 
of the orders passed by Jwala Prasad aud 
Adami, JJ., on the 15th April 1920, im 
Appeals from Appellate Deerees Nos, 25 to. 
28 of 1919, 

Mr. 9. A. A. Ashgar, for the Petitioner, 

Mr. W. H. E for ‘the "Opposite: 
Party, A 


JUDGMENT, — These are applisations to’ 
review the desres passed by us diresting 
the respondents to gat their sosts of the 
litigation from the appellant. The. ground 
for the review is that the appellant sue- 
aseded in appeal in getting an important 
relief prayed for in the plgint, namely, the 
determination of fair and equitable - rant, 
and eonsequanfly: he was entitled to- the 
ests upon the priusiple that agite abide the 
resuli, 
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| Ordinarily, no doubt, the suesessful party 
ls entitled to sosts of the litigation, but in 
eertain eireumstanses the Court has disere- 
tion to pass sneh orders as it thinks fit 
regarding the eosts to be borne by the 
parties. vo oU i 

The plaintiff elaimed khas possession of the 


lands in suit and in the alternative for a- 


determination of fair and equitable rent. 
The defendants resisting the suit objeeted 
to the maintainability of the suit on aéeoant 
of the aforesaid relief’ regarding determina- 
tion of fair and equitable rent having been 
joined with the prayer for khas possession. 
No spesific issue was framed as to the 
plaintiff's right to fair and equitable rent. 
The point was, however, tried in issue 
No. l, whieh related to the maintainability 
of the snit. In that issue the learned 
Subordinate Judge held that the plaintiff 
was entitled to a determination of fair and 
equitable rent and. he was also entitled to 
make that prayer in the present ease while 
seeking to resover khas possession. Inas- 
mush as he deelared the plaintiff entitled 


to khas possession, there was no nesessity ° 


of giving the alternative relief to the 
plaintiff, namely, the right to fair and 
equitable rent, The defendants appealed 
to the Distriet Judge. The learned Distriat 
Judge allowed the appeal and dismissed the 
suit with eosts. 
win sesond appeal we eonfirmed the desision 
of the learned Distrist Judge as to the 
plaintiff not being entitled to khas posses. 
sion, We, however, eame to the sonslusion 
that the plaintiff was entitled to the alter- 
native relief elaimed by him. One of the 
grounds for granting this alternative reliaf 
was that the defendants did not shallenge 
before the Distriet Judge the finding of the 
Subordinate Judge an issue No. 1. We, 
therefore, partially deereed the appeal as to 
eosts. ' We, at this stage, were of opinion 
that the prinsipal question related to the 
khas possession obtained by the plaintiff 
and as the plaintiff failed to get the prin- 
eipal relief, he ought to pay the eosís of 
the respondents, This order was a deviation 
from the ordinary rule relating to the 
eosts under whjeh the plaintiff, being sa 
successful party, was entitled to eosts. 

I have already said that we were in- 
fuensed in? making this unusual order on 
aesount of our having been under the im- 
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pression that the prinsipal question related 
to khas possession. We now find that the 
alternative prayer relating to the determina. 
tion of fair and equitable rent was also a 
prinsipal relief elearly sought for in elause 
(gha) of the paragraphs relating to reliefs. 
The defendants held the large property on 
a nominal rent of one rupee and consequently 
the relief for determination of fair and 
equitable rent is a substantial relief in 
favour of the plaintiff, though it iw a lesser 
relief than the aetual possession of the landa, 
Considering all the eirsumstanses we think 
that as both.parties have sueeceded partially, 
and probably equally in this litigation, that - 
it is desirable to modify our order as to 
sosts by diresting that each party do bear his 
own eosts throughout, 

No doubt there is great fores in the 
eontention of Mr, Akbari that the order as 
to eosts was passed in the presenee of both 
the parties and should not be reviewed. I 
agree that unless a strong ease is made 
out for review of sueh an order passed in 
the presenes -of both parties, this Court 
will be relustant fo review it, But no 
hard and fast rule ean be set out for 
review ean be granted not only upon dia- 
eovery of & new important matter but alse 
upon sufficient sause being shown, This 
is wide enough to entitle the Oourt to 
review the order, if it is satisfied that the 
order of eosts passed in the first instanes was 
not a proper order. 

There is another reason why a review 
in sush matter may, in the sireumstanees, 
be granted. It is this, that in an order 
as to «osta the parties generally are, and 
partisularly in the present sase were, not 
heard; and the Court in delivering judgment 
passes the order at the end of it. No 
doubt the Court in passing thatorder and 
in making direetions as to eosts took into 
eonsideration all the eireumstanees, but the 
error in the  dissretion is not beyond the 
range of possibility and I eonfess that there 
was some misapprehension in this matter. 
There is no other way to reetify sueh 
matters exsept by review, and that mnst 
always be after the deeree has been pre- 
pared. This view appears to bein s0nso- 
nanes with that in the sase of Rajah Leela. 
nund Singh v. Rajah Ram Narain Singh (1), 

e 


(1) 15 W. R. 416, 
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It is also in aesordanse with the general 
prinoiple, 

We, -therefore, direst that the order re- 
lating to eosts should be reviewed and, as 
already stated, each party should bear his 
own eosts, There will be no order as to aosts 
in these applieations. 
' Order accordingly. 


T a 


. . -PRIVY COUNCIL. 

, APPEAL FROM TRE ÜALOUTrA Hien Count, 
Marsh 1, 1921. 

Present :-~Viscount Haldane, Vissount 
Finlay, Lord Dunedin, Lord Shaw, 
Lord Moulton, Sir John Edge and 

Mr. Ameer Ali. 
BISWANATH PRASAD AND OTHERS— 
— APPELLANTS . 
versus 
‘OHANDRA NARAYAN CHOWDHURY 
— RESPONDENT, 

. Registration Act (111 of 1877), ss. 17, 28, 49— 
Fictitious inclusion of property — Registration, validity 
of —Transfer of Property Act (IV of +882), s. 54— 
Sale : of property of value below Rs. 100 =Delivery of 
possession. 


‘A fictitious entry of a parcel of land in 2 deed, 
intentionally made use of by the parties for the 
purpose of obtaining registration: in a district 
where no. part of the property actually charged. 
and intended to be charged in fact exists, is & 
fraud on the registration law, and no registra- 
tion obtained by means thereof is valid. [p. 772, 
col,-2. 

‘In order to make a. good transfer on sale of 
property under the value of Hs. :00, there must be 
a-real delivery of the property for the purposes of 
ee 54 of the Transfer of Property Act. [p. 772, 
col. l " 

- Appeal by specia! 'ssve from a judgment 
and a deeres of the High Court (Sharfuddin 
and Coxe, JJ.,dated Maroh 17, 1915 reversing 
afdesree of the District Judgo of Darbhanga. 

: Mr. DeGruyther, K. O., and Mr. Abdul Majid, 


BE the Appellants, 
JUDGMENT. 


: Masgocam Fiatay.—The astion to whioh- 


thié appeal relates was hrough: tn enforae 
a inorigage:upun ined, lts validity was 
elisllónged by. the defenuants on the ground 
that it: had. not been. registered in aseord- 
ance with the Indian. ‘Registration A et, 
1877, and was, therefore, inoperative. A 
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registration had been effested, but it was 
alleged for the defenee that it was void, 
as no part of the property to whieh the 
mortgage related was situate within the dis.’ 
trist of the Sub-Registrar in whose offiee’ 
the mortgage was presented for registra- 
tion. 

The High Court held, reversing the Dis-. 
triot Judge, that the mortgage was invalid, on: 
the ground that it had not been duly regis- 
tered. 


This appeal was brought by the representa- 
tives of the mortgagee, praying (¢) that the, 
mortgage should be put in forse against 
the land; and (i) in the alternative, that. 
under the head of general relief judgment 
should be given against the defendants 
personally for payment of the amount of the 
debt. 

There was no appearance on thia akeni on 
behalf of the respondents and the ease 
was argued before their Lordships’ Board ex ` 
parte, 


In 1867 one Bhukhan Lal died intestato, 
leaving eonsiderable property. He was’ 
sueseeded by bis daughter, Maharani Bibi, 
who by Hindu Law had a life.estate in 
the property. She effeetsd alienations of 
various parts of the property, one of them 
being a sale in 18H84 of a 7 anna share of 
a property known as Mahomedpur Boari 
to Nena  Ohowdhury. On the death ot" 
Maharani Bibi the estate of Bhukhan Lal 
devolved upon her sor, Mathura Prashad, | 
who brought suits challenging the valid ty 
of the alienations made by his mother, One 
of these suits (No. 133 of 1901) was brought 
against the representatives of Nena Chow- 
dhury for the resovery of the 7-anna share 
of Mahomedpur Boari. In February 190: 
ib was agreed that this suit should be eom. 
promised on ihe terms that Mathura Prashad’ 
should reseive Rs. 14,000 in lieu of all qlaims’ 
upon the property. ‘Rs. 6,0.0 were paid in 
easb, aod the balance of Ra. 8,000° was’ 
seeured by the mortgage bond now in’ 
suit This bond was exesuted by’ Udit’ 
Nerayar, the eldest son of Nena Ohow. 
dhury, asihe head and managing member 
of the joint Hindu family, of whieh ‘the 
respondents are members. IWefault was made ` 
in payment of the sum seeured, and this” 
action was brought by Mathura Crashed for. 
a DETENER deeree and sale; 
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ET wo defenses were set up. The first was 
that the mortgage was merely solour- 
able, and was never delivered as an 
operative instrument, This defenee entirely 
failed on the fasts, and no more need be said 
about it. The sesond defense was that tha 
mortgaga-bond is inoperative for want of 
proper registration. 

The bond ia dated the 27th february 
1902, and is exeouted by Udit, It reoites 
the suit by Mathura Prashad for resovery 
of the 7-anna share of Mauza Mahomedpur 
Boari against Udit and the other members 
of the Chowdhury family, and the agres- 
ment of sompromise for Rs. 14,000, 1$ 
also resites the payment of R», 6,000, and 
that ib had been agreed to take a mortgage- 
bond for the balanee, Hs. 8,609. The bond 
goes on to state that Udit undertakes to 
pay that sum with interest in the month 
of Bhadra 1309 Fasli, whish month ends 
the 7th September 1902, In seeurity for 
ihe money, prineipal and interest, Udit 
states in the bond that he has mortgaged 
the properties mentioned below, the property 
of the joint family, "up to this time in 
possession of the joint family without parti- 
sipation and possession of others, ”.- The 
“properties mentioned below" are the 
7-aona share in the Mauza Mahomedpur 
Boari in Zillah Darbhanga, and one-kaurz 
share in the Mauza Kolhua in Zillah Mozuffer- 
pur. Tbe witness to.tha bond is Mahomed 
Osman Mokhtar. 

Tne bond was registered in the Mozuffer- 
pur Distrist, and the plaintiffs in the astion 
attempted to justify this on the ground 


that the bond oomprised  one-kaur? shara 
of Mauza Kolhua within that district. 
The defendants asserted that this kaurè 


share of the Kulhua 
belong to the mortgagor and that the 
statement in the bond that ib comprised 
this share was, to the knowledge of both 
parties, a mere fietion introduced for the 
purpose of getting registration in the Mozaffer- 
pur Distrist, 

The mortgage on whieh this action is 
brought required registration as & registrable 
instrument. under sestizn 17 of the Indian 
Registration Aot of.l577,  Sestion 28 of that 
Aot requires that every registrable dosa- 
ment "shall bs presented for registracion 
in the offise of a Sab-Ragistrar within; 
wooss sub.distrist the: whole or soma por-, 


property did not 
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tion of the property ito whieh saeh dosa- 
ment relates is situate;” and seation 49 enasta 
that no registrable instrument shall affest any 
immoveable property comprised therein unless 
it has been registered in asaordanse with. 
the provisions of the Aet. Ssation 65 pro. 
videa for the transmission of sopies to the 
offiees of other distrista in whieh any of the 
mortgaged property is situate. 

The 54th section of the Transfer of Prop- 
erty Aot of 1882 requires that a transfer 
on sale of tangible immoveable property of 
a value less than Rs. 100 may be made 
either by a registered instrument or by 
delivery of the property, while if it is of the 
value of Rs, 100 or more the transfer must be 
by registered instrument. 

Mahomedpur Boari, on which the mortgage 
was to ba given, is situata in the Darbhanga 
distriot, but for motives of sonvenienss it was 
desired that registration should bs offeeted 
in the Mozufferpur distriet. In this last 
distriot, the mortgagor had no property, but 
it was alleged in support of the registration 
there that before the mortgage was oxesuted, 
Oaman (the witness to the mortgage deed 
who appears to have aated for all parties in 
enrrying out the eompromise) sold to the mort- 
gagor Udit Narayan,a ona-kaurt share in the 
Kolhus property of whisk Osman was owner. 
Osman's aacount of the transastion as given in 
evidense by him was as follows: — 

“IL sold a share of one kauri in Kolhua. A 
kobala was executed but it was not registered. 
Tha pries was Rs. o0. I do not remember 
who witnessed the exesution. It wasexesutod 
two or three daya before the exesution of tho 
bond in suit. Ido not remember if Polai Lal 
was present. | sold the property at the 
request of Udit Narayan, who wanted to 
register the bond in Mozufferpur in order to 
eomplete the transastion quiskly, and had no 
proper in that distriet. He said if 
there was delay in registration the sompro- 
mise might fall through. He paid ma 
Rs. 50, tne prise of the property. I do not 
know if Udit Narayan pays revenue or road 
eesa for that saare or if he has sinse sold it, 
or has had his name regis:ered, Mathura 
Prashad has landed property in Mozufferpur 
District." i 

Polai Lal, mentioned inthis evidenae, had 
been guradian of Mathura Prashad during. 
his minority, and had assisted himin brings 
ing the seven suis above mentioned. 
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The alleged kobala was not prodused, and 
no foundation was laid for giving sesondary 
evidense of its sontents. No sueh instru- 
*ment was registered and there was no 
delivery of possession of the kauri share, 
so that neither of the sonditions necessary 
under sestion 94 to make a good transfer on 
sale of property under the value of Rs. 109 
was fulfilled. 

Their Lordships sannot aceept the sug- 
gestion made on behalf of the appellants shat 
for the purposes of sestion 54, some sort of 
eonstruetive possession resulting from the 
delivery of the alleged instrument of tranafer 
might be suffisient. For this purpose there 
must be a real delivery of the proper- 
ty. 

Assüming sueh a kobala existed, if it was 
intended to be effestive as a transfer, it would 
have been registered or possession would 
have been given. There was neither registra- 
tion nor delivery, Why? Only one reason 
oan be given. There was no intention real- 
ly to. acquire this kauri share in the Kolhua 
property. All that was wanted was the use 
of its name for the purposes of registration, 
and it was for this use that the sum of Hs. 50 
was paid. 

The Distriet Judge found in favour of the 
plaintiffs on this point. He was claarly 
mistaken in saying that Udit was the 
owner of the kauri share. The alleged 
kobala was unregistered and there was no 
delivery, so that the  proprety never 
passed. .His judgment ia favour of the 
plaintiffs, though he said the sale was ‘merely 
nominal appears to rest on the erroneous 
view that the kaurt interest, though a small 
one, passed from Osman to Udit by the 
kobala, .and from Udit to the mort- 
gagee. 

The view whieh their Lordships take of 
the fasts is that whish is eompendiously 
stated by the High Court in the judgment 
of Coxe, J.—"I agree. The sirsumstances 
of the ease leave no doubt that the parties 
never intended that the share of Kolhnua 
should really be sold to Udit Narayan or 
mortgaged to  Polei Lal. The so-ealled 
sale was a mere devies to evade the Registra- 
tion Ast." 

The more detailed judgment of Sharfuddin, 
dJ. is-to the same effect. 

* In eoming to the eonelusion that this 


appeal must] be dismissed, their Lordships’ 
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judgment rests on the view that none of 
the parties ever intended that the l kauri 
share in Mauza Kolhna should vest in Udit 
or should pass by the mortgage from him 
to the mortgagee. This ease differs toto 
cxlo from the case suggested in argument 
of a mere failure to make a good title to 
property dealt with by the instrument, and 
whieh both parties had intended should 
form part of the seaurity. 

On the view of the facts taken in the 
High Oourt and by their Lordships, this 
easo falls within the desision of this Board 
in the oase of Harendra Lal Roy Chowdhuri 
v. Hari Dast Debt (1). The following pas: 
sage in the judgment delivered in that 
ease by Lord Moulton is applicable to the 
faste of the present sase:— Their Lordships 
hold that tbis parsel is in fast a fietitious 
entry, and represents no property that 
the mortgagor possessed or intended to 
mortgage, or that the mortgages intended 
to form part of his security. Such 
an entry intentionally made use of by. 
the parties for the purpose of obtaining 
registration ina district where no part of 
the property astually sharged and intended 
to be sharged in fact exists is a fraud on 
the registration law, and no registration 
obtained by means thereof is valid.” 

In the Harendra . Lal ` Roy Ohowdhwri'a 
case (1) the. property was non-existent. 


In the present ase, though the 
Kolhus Mauza existed, the mortgagor 
had no interest in it, and the parties 


to the mortgage never intended that it 
should form part of the security. The two 
eases stand on the same basis for the purposes 
of the Registration Aet. 

As regards the alternative olaim for a 
personal judgment for the mortgage debt, 
itis to be observed that no sush elaim was 
made in the Courts in India, There is 
nothing in the evidense or in the judgments. 
whieh would enable their Lordships to deal 
with sush a claim. At the same time their. 
Lordships think it desirable in this ease that: 
the plaintiffs should have an opportunity 
of bringing this matter before the High 
Court. If any sush aspplieation- is made, 


+ 


(1) 28 Ind, Cas. 637; 41 C. 972; 41I. A, 110; 27 
M. L. J. 80; (1914) M. W. N. 462; 16M. L. T. 6; 18 
0. W. N. 817; 19 0. L. J. 484; 16 Bom, L, R, 400; 12 
A. L. J, 774 1 L, W. 1000 (P. 0.) 
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it will be for the High Court to “eonsider 
whether any sush elaim is open upon the 
present pleadings and, if not, whether any 
amendment raising ib should be made: and 
further, whether under allthe eirsumstanass 
the elaim should be entertained at thia stage 
of the  proaeedings. If the High Court 
Should think it right to enter upon tha son- 
sideration of this elaim, all defenaes on the 
merits or arising out of the lapse of time 
must bs open to the defendants, and the 
High Oourt should have power to impose 
any terms whieb it thinks just and to deal 
with the eosts. 

The appeal, S0 far as it relates to the 
enforeement of the mortgage on the land, 
must, in their Lordships’ opinion, be dis- 
missed. If the alternative: elaim be not 
made within six months before the High 
Court, or be dismissed, judgment should be 
entered for the defendants in the asbion. 

. Their Lordships will humbly resommend 
to His Majesty that an order should be made 
in: these terms. 

Appeal dismissed, 

Solicitor for the Appellants:—Mr. John 
Tucker. 


ALLAHABAD HIGH COURT. 
Firet Orvit ÁPPRAL No. 400 or 1918. 
July 4, 1921. 
Present — Mr. Juaties}Tudball and 
Mr. Justioe Sulaiman, 
Musammaí JARAO KUNWAHR— 
DEFENDANT——APPELLANT 


versus 4 
Rant BHAGWAN KUNWAR 
AND OTHERS— PLaINTiFR4 — RESPONDENTS, 
Qivil Procedure Code (Act V of 1908), O I,r. 10 
—Suit for money—Contesting claimant made defendant 
—~Contesting claimant, whether can be made plaintiff 
and suit decreed in his favour. 


Where a plaintiff A claims to have sole right 
to a certain sum of money due from a defendant 
Band where he makes a third person C, who 
claims as against himself (A), a party to the suit, 
the opposing and contesting claimant cannot be 
made a plaintiff in placa of A in the course of 
that suit and no decree oan be passed in his 
faveur a9 against a co-defendant. [p. 774, col, 2.] 
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First appeal from a desres of the Sesond 
Additional Subordinate Judge, Aligarh, 
dated the 29th June 1918, 

Mesers. Gulzart Lal, B. E. Mukerji and L, M. 
Banerji, for the Appellant, . s 

Dr. S. N. Sen and Mr. Girdhara Lal, for the, 
Respondents. 

JUDGMENT.—This is a defendant's 
appeal arieng out of a suit for eontribution. 


“One Thakur Das died leaving a widow 


Musammat Jarao Kunwar. On his death 
a dispute arose between Jarao Kunwar on 
the one side and two persons, Ohiranji Lal 
and Ram Pratab, on the other. Thakur Das 
had a first: cousin named Himmat Ram, Ram 
Pratab and Ohiranji Lal elaimed that Thakar 
Das and Himmat Bam were joint; that 
Ram Pratab was the adopted son of Himmat 
Ram and that Ohiranji Lal was the adopted 
son of Thakur Das, They, therefore, elaimed 
that Jarao Kunwar had no right whatsoever 
to the estate in dispute, whieh she elaimed 
to be the separate estate of Thakur Das. 
There was sonsiderable litigation between 
these contesting parties and finally on the 
25th of Aprill913 they eame to a sompromise. 
Under that eompromise it was settled that 
Ram Pratab was to take half the estate 
immediately; that Jarao Kunwar was to 
remain in possession of the other half of the 
estate for her life-time; that she was to live 
on the ineome derived therefrom, out of 
whieh she was to pay to Ohiranji Lal an 
annual allowanse of Rs. 1,600, and that on 
her death Chiranji Lal was to have posses- 
sion of her half of the estato., To put it 
briefly, Jarao Kunwar was given a life-estate 
in the one-half subjest to payment of an 
annual allowanee to Chiranji Lal and on her 
death Chiranji Lal was to take her half of the 
estate. There was a portion of the estate 
whieh together with other properties was 
made liable for a debt due ona sharge. A 
*deeree was obtained whieh was put into 
exesution, and out of the several properties 
whieh were involved this one property 
belonging to this estate was put to sale, 
The other properties were not put to sale. 
The suit out of whieh the present appeal has 
arisen was- instituted in the year 1916. by 
Ram Pratab and Ohiranji Lal, slaiming 
eontribntion from those properties whieh had 
not contributed to the  satisfasticn of the 
desree. So far as the plaint is sonserned, 
the two plaintiffs Ram Pratab and Oairanji 
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Lal purported to sue as if they were joint. 
In paragraph 10 of their plaint they stated 
that Musammat Jarao Kunwar was a Hindu 
, widow ina joint family; that she did not 
* join in the suit; that she was made a party 
«for the purpose of the frame of the suit and 
also for the purpose of removing “the 
dispute.” Presumably the dispute to which 
they refer is the dispute between themselves 
and her whieh, as a matter of astual fast, 
had been settled by the eompromise of the 
25th of April 1913. She in her written 
statement pointed out the bad faith of the 
two plaintiffs. She said that she and Ram 
Pratab, plaintiff No. 1, were the owners of 
the whole estate in equal shares.and that 
Chiranji Lal, plaintiff No. 2, had no right in 
it. That Ram Pratab had, in spite of the 
knowledge of the faet that Chiranji Lal had 
no right in:the money, claimed jointly with 
him and that he (Ram Pratab) and she, the 
eontesting defendant, owned it in equal shares, 
that they had improperly impleaded her as a 

defendant. She said she was willing that a 
deeree might be passed in favourof Ram 
Pratab and herself and that the elaim of the 
plaintiff; Chiranji Lal, should be dismissed. 
The Court below framed the nesessary issues 
in the ease, It found that some of the other 
properties were not liable to sontribute and 
exempted the owners: thereof from the slaim 
for sontribution, It found that the other 
properties "were liable to contribute and 
worked out the amount which was due from 
the owner of each of these properties. As to 
Ohiranji Lal's slaim the Court below held 
that he had no right whatsoever to sue in 
view of the sompromise mentioned above. It 
held that the plaintiff Ram Pratab was 
entitled only to a half share of the sum 
elaimed. It, therefore, dismissed  Ohiranji 
Lala claim. It gave Ram  Pratab a deoree 
for half of the amount elaimed as against the 


defendants and their properties that were 


liable, Musammat Jarao Kunwar alone has 
now appealed. It is urged on her behalf 
that in the eiroumstanses of the sase she 
ought to have been made a plaintiff and a 
deoree for the other half of the money should 
have been passed in her favour, and her 
prayer before us is, that this should now be 
done and that a deeres for half of the amount 
should be given to her. It is admitted that 
ahe at no time formally asked the Court below 
. to make her A plaintiff, nor ean we see how 
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it was possible for the Court below to so make 
hera plaintiff. Her sase was that Obiranji 
Lal was entitled to nothing as long as she 
lived; that she was entitled to one-half of 
the money and that Ram Pratab was entitled 
to the other half. There was, therefore, 28 
between her and Chiranji Lal, a desided 
sontest and the Court had to go into the 
dispute and deaide whieh of them was entitled, 
In the end it held that she was entitled and 
it, therefore, dismissed Chiranji Lal’s suit. 
Seetion 22 of the Limitation Aet or Order 
I, rule 10, Civil Prosedure Code, do 
not govern this ease at all, Where a 
plaintiff 4  slaims to have sole right 
to a sertain sum of money due from a 
defendant B and where he makes a third 
person O, who claims as against himself 
(A), a party to the suit, it is impossible 
in the eourse of that suit to make the 
opposing and sontesting elaimant a plaintiff 
in plase of 4, Todo so would be to deprive 
A of his power to sue and ask for a 
determination upon his olaim. It is very 
different in & suit in whieh A somes forward 


and slaims that he and Oare the owners of 


the property elaimed as against B and where 
he says that O has refused to join the suit 
and he, therefore, makes him a party as a 
defendant, In the latter ease it would be 
always open to the Court to transfer O, if he 
were willing, from the array of defendants, 
and put him into the suit with the plaintiff 
A. But where the sontesting defendant dis- 
putes the elaim of the plaintiff to the 
property in suit, that elaim has to be desided, 
and on its desision in favour of the defendant, 
the suit fails and is dismissed with sonta, It 
is impossible in a suit of that dessription to 
give the oontesting defendant, who disputes 
the plaintiffs elaim, a deeree as against a 
eo-defendant. We find it impossible, there- 
fore, to assede to the appellant’s request and 
to give her a desree in plase of Chiranji Lal 
as against the other defendant. in view of 
the dispute between her and .Obiranji Lal ib 
wasimpossible to make her a plaintiff and 
impossible in the suit to give her a deoree 
as against her ao. defendant. : The appeal 
must, therefore, fail and ia ` aesordingly dis: 
missed. We make no-qrder as-tü obsta; 
Chiranji Lal haa’ not -` ‘appeared and” no. 
écrtifieates. haye : been filed on behalf of the 
other respondents.: <. i 
NE "Appeal dism- ^ d 
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BOMBAY HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL. 
Oatober 12, 1920, 

Present: —Sir Norman Maoleod, Kr., Ohief 
Justies, and Mr Justiss Faweett. 

In the matter of Taz SPECIFIC RELIEF 
AOT, 1877. 

In the matter of Tan EXOESS PROFITS 
DUTY ACT, 1919. 

^. In the matter of DORAISWAMI IYER & 
Oo.—PETITIONERS, 

EBecess Profits Duty Act (X of 1919), Sch. I— 
.Income Tam Act (VII of 1918), s. 51—Chief Revenue 
Authority, decision by, that reference to High Court 
annecessary—Decision, whether authorised—~ Agents, 
secretaries and treasurers of mill company, status 


of. 


Where upon an application made to it the Chief 
Revenue Authority declines to state a oase to the 
‘High Court showing why the applicant has not been 
exempt from payment of excess profits duty under 
clause (2) of Schedule I to the Excess Profits Duty 
.Aob, on the ground that such reference is unneces- 
sary, such decision is authorised by seotion 61 of 
the Income Tax Act, as under that section it is 
‘not incumbent on the Chief Revenue Authority to 
make a reference tothe High Court, whenever an 
application for a reference is made. [p. 775, col. 2; 
P. 76, col. L] 

Persons in the position of agents, secretaries 
and treasurers of a mill company under the 
usual form of agreement and remunerated by a 
cemmission, which would depend either on the 
outturn or on the amount of profits, are not t5 
be considered as carrying on a business except- 
ed under Schedule [ to the ‘Hxoess Profits 
Duty Act, nor ere they wholetime officers or 
servants of the business. | p. 776, col. 2.) 

Rule, 

Mr. Ocltman (with him Mr. B. J, Desai), 
for the Petitioners, 

Sir Thomas Strangman, Advoaate- General, 
for the Chief Revenue Authority, 

JUDGMENT, —This is a Rule granted ta 
the petitioners, whereby it was ordered that 
the Ohief Revenue Authority of Bombay 
should show sause, if any, why it should not, 
under sestion 43 of the Sossifis Relief Ast, 
draw-up a statement of the ease showing why 
the petitioners have not bean exempt from 
payment of excess profits duty under elausa 2 
of Sshedule I of the Exsoss Profits Daty Aet 
X' of 1919 and refer it with its own opinion 
to. the High Ooart, or, in the alternativo, 
why the Ohief Ravenne Authority under the 
said:session of-the said Spasifie Rolief- Ast 


akould not hear and determina assordinz to - 


the law the petitioners’ applisation to refer 
the said question to bhis.Honourable Court, 
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Under section 15 of the Bizaess Profits Daty 
Aet sections 49, 52 of the Indian Ineome Tax 
Astof 1918 are applisable. Seotion 51 of 
the Insome Tax Ast says:— . 

‘ff in the eourse of any assessment under 
this Ast or any prooeeding in sonneetion 
therewith other than a proseeding under 
Chapter VII, a question has arisen with 
referense tothe interpretation of any of the 
provisions of this Ast or of any rule thera- 
under, the Chief Revenue Authority may, 
either on its own motion or on referense from 
any Revenue Officer subordinate to it, draw 
up a statement of the sase, and refer it, with 
its own opinion theron, to the High Cours, 
and shall so refer any sush question on the 
applisation of thé assessee unless it is satisfied 
that the applieation is frivolous or that a 
reference is unnecessary." l 

The Collestor and the Chief Rsvenue 
Authority desided that the petitioners wera 
liable ta ba assessed under the Exaass 
Profits Daty Ast, as under sastion 3, the 
Ast was applied to every business other 
than the businesses speoifed in Sshedule I. 
The petitioners sontend that they  eome 
within one of the exceptions in Sehedule I. 
The Chief Revenue Authority in its deeision 
Blates: — 

"The appellants are really a separate frm 
aarrying on under a eontrast a - eommiasion 
‘business for the Mills Firm, This doss not 
seem to me to be at all an 'Offiae or employ- 
ment’ whieh under Sehedule I would ba 
exempted. Theappellants really eonstitute 
a separate business teshnieally from that of 
the Mills Co., of whieh they ast as agents. 
The point is, I think, slear and it seems to 
me not nesessary to refer it to the High 
Court as asked by appellants.” 

Therefore, the Ohief Revenue Authority 
was satisfied that a referense was unnesessary 
and under seetion 51 of the Indian Ineome 
Tax Aat, the Ohiof Revenue Authority was 
authorizad bo some to that desision. Wa are 
asked under sestion 45 of the Spesifie Ralief: 
Ast to hold that the making of the referansa 
was alearly insambant on the Caief Rayanna 
Aathority in itg publio sharaster; bab it ia 
elasrly not ineumbant fo make a raeferanse 
whsnuaver au applisation for a raferensae is 
mda, although it may bastaied that sestion 
51 is rather too wido in ibs terms, There 
sertainiy might bə sases in whish, if tha 
applisation for a referanse wera refused, tha- 
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Court might eonsider that it was a ease in 
whieh it was ineumbent for the Chief 
Revenue Authority to make the referenes, 
However, if may beas well to consider the 
patition on its merits and to ses whether the 
Ohief Revenue Authority exersised a wise 
diseretion in eoming to the sonslusion that a 
referense was unnecessary. 

The petitioners eontend that all offises or 
employments without any exeseption some 
within the term “excepted business” in 
Sehedule I. Nowthe proviso whieh somes 
after No. 3 in Sehedule I is obviously taken 
from seetion 39, Ohapter, LXXXIX, of the 
English Finanee Act (No. 2) of 1915, 
That seetion provided that the trades 


-and businesses to whieh that part of the 


Ast applied were all trades or businesses 
(whether sontinuously sarried on or not) 
of any deseription carried on in the 
United Kingdom or owned or earried on in 
any other plase by persons ordinarily resident 
in the United Kingdom exsepting those 
deseribed in (a), (b) and (c), but ineluded 
the business of any person taking eommissions 
in respeet of any transactions or servioes 
rendered, or any agent of any deseription 
not being a whole time offieer or servant of 
the business or asommersial traveller or an 
agent whose remuneration consists wholly of 
a fixed and definite sum not depending on the 
amount of business done or any other 
eontingeney. 

The draftsman of Sshedule I evidently 
took that seetion for his model, but did not 
exereise sufieient sare in the transposition of 
its terms, whieh besame neosssary owing 
to the businesses whieh were exespted being 
entered in & Sehedule instead of in the body of 
the Act, The last paragraph of sestion 39 of 
the English Finanes Ast made it slear that 
eertain businesses were insluded in the term 
"all trades and businesses" and did not some 
within any of the Exseptions, The proviso 
in Sehedule I san, strietly speaking, only be 
appropriately attached to Hxeeption 2 aad 
pcesibly to Exeeption 1, but I think the only 
way in whieh the proviso san be given any 
meaning is to read itas governing generally 
the three kinds of businesses whish were 
enumerated under headings Nos, 1, 2 and 3 or, 
put in another way, as including the businesses 
mentioned therein as within the terms of 
section 3 of the Act, Any other eonstruction 
givn to the proviso would result in absurdity, 
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If attashed to heading No. 3 only it beeomes 
meaningless. Obviously it , was never 
intended that persona in the position of the 
petitioners acting as agents, sesretaries and 
treasurers, or agents of a mil company 
under the usual form of agreement and 
remunerated bya sommission, whieh would 
depend either on the outturn or on 
the amount of profits, were to be considered 
aM aarrying ou a business exsspted under 
Sshedule I. Nor san it be said that the 
petitioners are wholetime offisers or servanta 
of the business, besause all that the agree- 
ment provides for is, that subjest to the 
sontrol of the Direstors the said firm shall 
have the general condust and management 
of the business and affairs of the sompauy. 
They are not offisers of the company in the 
strist sense of the word, nor are they servants. 
They are a firm whieh for a certain agreed 
remuneration has sonsented to d^ the work 
whieh is detailed under slause IIL of tha 
agreement. There is nothing whatever . in 
the agreement which would prevent the 
petitioners from earrying on any other business 
so long as they earried on the work under the 
&greement in the proper manner. 

I think, therefore, on every ground the 
Rule must be diseharged with sosts. 

Rule discharged. 





LAHORE HIGH COURT. 
Mi8ORLLANEOUS Seconp OIVIL APPEAL 
No, 1079 or 1920, 

May 9, 1921. 

Present i— Mr. Justise Broadway and 
Mr, Justise Wilberforse. 
KARAM SINGH AND ANOTHER— 
PLAINTIFFS —ÁÀPPELLANTS 


vermis 
VIR SINGH AND oragzs —DRFENDANTS 


— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 106 
(2), O. XLII, r, V. (u) —Remand, order of —Person 
aggrieved, who is—Appeal, when lies —Injunction, suit 
for—Property in possession of tenants —Swit, whether 
maintainable, 


Where on the appeal of a plaintiff whose suit 
is dismissed by the Trial Court, the Appellate 
Court confirms the dismissal of a part of the suit 
and setting aside the dismissal as regards the rest 
remands the suit for a .re-trial of the latter portion, 
the plaintiff is & person aggrieved by the order 
of remand and has aright of appeal azainst the 
order under Order XUIIL, rule 1 (w) of the Civi] 
Procedure Code. [p. 777, cpl. 2.] 
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A suit for an injunction restraining the. defend. 
ant from colleoting the rent of certain property, 
which is in the possession of tenants whom the 
plaintiff has no desire to eject, is not liable to be 
dismissed merely becanse the plaintiff does not sue 
for possession. |p. 778, col. J, | 


Missellaneous sesond appeal from an 
order of the Distriet Judge, Amritsar, dated 
the 23rd February 1920, reversing that of 
a Munsif, First Class, Amritsar, dated the 
10th February 1919,. 

Mr. D. O. Balli, for the Appellants, 

Bakhshi Tek Ohand, for the Respondents. 

ORDER. 


WirnsERFOROR, J.—(March 5, 1991.) — The 
plaintiff in this ease sued for an injune- 
tion to restrain the defendants from realis- 
ing rent from tenants and also for a 
desree for Rs, 385 on aesount of the rent 
realised, The first Court dismissed the 
whole elaim, as if eonsidered that the plaint- 
iff should have sued for possession. The 
lower Appellate Court agreed with the 
first Court that an injunetion sould not 
legally be granted, but sassepted plaintiff's 
appeal regarding his right to sue for rent 
and remanded the aase under Order XLI, 
rule 23, for a desision as to the amount due. 
Against this desision the plaintiff has pre- 
ferred a sesond appeal to this Court under 
Order XLIII, rule 1 (u), and he eomplains 
against the desision of the lower Appellate 
Court on his elaim for an injunstion. 


Mr. Tek Ohand for the respondents raises 
& preliminary objeetion that no appeal lies 
in this ease. He urges that sub.elause (u) 
of Order XLIII, rule 1, sontemplates an 
appeal by a person aggrieved by the order 
of remand, and he urges that the only per- 
son sggrieved is his own elient against 
whom the order has been passed. He aon- 
tends further that the appellant would have 
a remedy, when the snit is finally deter- 
mined, by way of appeal against the desision 
of the lower Appellate Oourt. On the other 
hand Mr, Ralli urges that the right to 


appeal under slause (u) of Order XLII( in 


not eonfined only to the person against whom 
an order is passed, and he refers to the 


provisions of seetion 105 (2) to show that 


he would have no further remedy unless he 
put in tbe preseht appeal. The point is 
novel and of some importanee, and as, as 
at present advised, I am inelined to agree 
with the eontention of Mr. Tek Chand, I 
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am not prepared to adjudieate upon the point, 


: J, therefore, refer the question to a Division 
Benah. 





Mr. D. O, Ralli, for the Appellants. 
Mr. Mukand Lal Puri, for Bakhshi Tek 
Ohand, for the Respondents, 


JUDGMENT.—As is shown by the 
order of referense to Division Beneh 
of the 5th March 1921, the lower 


Appellate Court assepted an appeal in 
part snd remanded that part of the sase 
for trial on the merita under Order XLI, 
Civil Prosedure Code. As for the remain. 
ing portion of the sase the Court agreed 
with the deeision of the Trial Court 
dismissing the ease. The plaintiff has 
come up on sesond appeal regarding 
this latter portion of his ease whieh now 
starda dismissed by the order of the lower 
Appellate Court, and the ooly question 
before us is whether a sesond appeal lies 
in respest of the part of the elaim on whieh 
plaintiff has been unsuceessful. The argu- 
ment of Oounsel for the respondent is that 
only a person aggrieved by an order of 
remand has a right of appeal under Order 
XLII, rule 1 (u), Civil Prosedure Code. 
We agree with his  eontention, but we 
sonsider that a person who has lost a portion 
of his ease in a lower Appellate Court 
must be sonsidered a person aggrieved by 
the desision, With respest, moreover, to the 
portion in’ whieh the plaintif has been 
unsueeesaful, if must be nofieed that he is 
presluded from questioning the desision in 
any way other than by an sppeal against 
the order of remand. This is olear from 
the provisions of seetion 105 (2). ‘The 
learned Counsel were able to furnish us with 
no authorities bearing on the subjest, but for 
the reasous expressed above we think that 
a seeond appeal to this Court is eompetent. 

In orderto avoid further trouble to tha 
parties, we deside to hear the appeal on its 
merits. Briefly the fasts are that the 
management of a Dharmsala was entrusted 
to various persons. Mohan Singh was 
appointed to look after the interval manage. 
ment of it, while four supervisors of whom 
the present plaintiffs are the survivors, were 
given general powers in respect of the’ 
management. Mohan Singh died in 191%, 
and in his lifetime, aecording to -tbe plaints 
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iffe, he sollested the rent of the property 
now in suit and handed it over to the 
supervisors. After his death Vir Singh, repre: 
senting himself to be a chela of Mohan 
Singh, has, aesording to the plaint, wrong- 
folly realised the rent from the tenants, and 
the plaintiff's present suit is to obtaina 
refund of this rent and an injunsiion against 
Vir Singh restraining him from realising 
the rent in future. The oase,as we have 
mentioned above, has been remanded regard- 
ing the realization of the ren‘, but the 
lower A»pellate Court has refused plaint- 
iff an injunction on the ground that an 
equally effisasions relief sean bə obtained, 
viz by a suit for possession, Ib i3 against 
this order that a sesond appeal has baen 
preferred. 


The lower  Couris haya been mush 
ipfluensed by the faot that, ascording ta 
the admission of the plaintiffs, the tenants 
have always been paying rent to Mohan 
Singh and Vir Singh. This dessription of 
the admission of the plaintiffs is not entirely 
aorreat, as they also stated that in the life- 
time of Mohan Singh the rent was handed 
over by  him.to the supervisors. The 
question remaios, however, whether in sash 
sireumstanses plaintiffa may be entitled to a 
relief by way of iojanction. The lower 
Appellate Court has relied spasially on 
Kasakasabai v. Mutiu (1), but in.that oase, 
we may uotiee, the defendant who was 


sued was in exalu3ive possession himself of. 


the property in suit and that the 
opinion of the learned Judges as to the 
frania of the suit waa obiter. Hare the fasts 
are distinguishable, as the shops in suit are 
in the possession of tenants whom tha 
plaintiffs have no desire to dispossess, In 
these eireunmalanoss we see no prima facie 
reason why the plaintiffs should be aompelled 
to aue for astual or sonstrualbigve possession 
of this property. We consider, therefore, 
that the lower Appellate Osurt wis in 
error in refusing to remand this portion of 
the sase also, and we assept the appeal and 
order the matter regarding the granting of 
auinjunstion to ba put in issue and to be 
adjadisated upon. The oaasts of tha ease 
will be sosts in the sause.- Stamp on appsal 
eàn be refunded. . l 
` Appeal accepted, 
(1) 13 M, 445; 4 Ind, Deo. (N. s) 1022. 
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OALJUTTA HIGH COURT. 
APPEAL FROM ÅPPELLATS Deckers 
Nos, 274 ann 306 or 1919. 
“July 9, 1920, 
Present : — Mr, Justine Téeunon and 
Mr Justiae Newbould, 
PANNALAL KUTHARI, ow4ER OF THE FIRM 
oF JITMAL RAMLAL, AND O! HIRB— 
DEFENDANTS —APPELLANTS 
versus 
TARA KANTA KARMAKAR AND OTAERS ~ 


PLatN IUF3— RESPONDENTS. 
Fraud—Decree, ex parte, suit to set aside-—Facis 
necessary to be established. 


A suit to set aside an ew parte decree obtained 
in another Court, on the ground that the same 
was obtained fraudulently, cannot succeed unless 
it is proved that there was fraudulent suppression 
of summons or that the claim of the defendants was 
false and false to their knowledge. [p. 779, col. 2.] 

Appeals against the deoress of the Addi- 


tional Subordinate Judge, Baskerganj, dated 


‘the 28th November 1919, reversing those of 


the Additional Munsif, Sss0nd Court at 
Barisal, dated the 24th May 1917. 


FAOTS appear from the judgment. 

Mr. S, P. Mitter (with him Babu Probodh 
Ohandra Chatterjee), for the Appellants. —T he 
defendants are the appellants. The appeals 
arise out of snits for setting aside an ex parte 
desree on the ground of fraud, The frat 
Court dismissed the suits. Ono appeal the 
suita were deereed. -The appellants obtained 
two Small Cause Court decrees against a firm 
ealled Abhoy Charan-Tara Kanta. The 
summonses were served by registered post. 
They did not appear and ez parts dasrees wera 
made, The learned Judge on appeal did not 
impeach our ólaim. Bat he decreed the suits 
on evidenes whish he himself eharaaterised 
as suspicious. The fraud alleged by the 
other side in suppression of summonses has 
not been found. On the other hand there is 
evidense on the resord to show that the sum- 
monses sent by registered post were in one d&86 
tendered and in another refused. That san. 
not be said to sonstitnte fraudulent suppres. 
sion of summénses. The allegation of fraud: 
must in all eirenmstanees be strictly 
proved. l 

Babu Abinash Ohandra Guha, for the Rs- 
spondents.— There are gufflsient findings 
whish eonslude the appeal it has bean 
found that the defendants dii not know the 
plaintiffs. Service of suzn-monses by rəgisterəd 
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post is not legal in Small Cause Court oases. 
Further the defendants in the original sase 
were not properly deseribed, I would pray 
for a remand, 

JUDGMENT.—In these two eonnested 
appeals it appears that the respective defend. 
ants obtained each sn ez parte desree in the 
Oourt of Small Causes of Caleutta ‘against 
the plaintiffs Nos, 1 and 4 and two others 
sarrying on cloth business at a plase called 
Palang in the Distriot of Faridpur. They are 
said to have earried on the business as partners 
ina firm known as Abhoy Charan-Tara 
Kanta. Of the six original defendants two 
have not joined in the present suite, whieh 
ore suits brought by four of the six defend. 
ants in the Small Canse Court to have the 
desrees therein obtained set aside as fraudu- 
lent. In the Court of first instanee the 
plaintiffs failed, the findings of faet being 
that in one ease the registered sover contain. 
ing the summonses upon the defendants was 
tendered to the present plaintiff No. l at 
Barisal and refused by him, and in the seaond 
ease ihe registered cover sontaining the Small 
Cause Court summonses was tendered to the 
plaintiff No. 2 at Palang and was similarly 
refused by him. Those findings of faot have 
not been set aside by the Subordinats Judge 
who, dealing apparently only with the first 
aase in whieh the registered oover was 
tendered to the plaintiff No. 1 at Barisal, says 
that according to the ease of both the parties 
the firm did not earry on the business at Bari: 
aal, but at Palang and that in sonsequenee the 
gervise in the mode in whieh it was effeeted 
upon the plaintiff No. l was unsatisfastory. 
But he does not deal with the question of the 
servise of the summonses in the sesond ease, 
in whish the tender was on plaintiff No. 2 
and at Palang. It is elear, however, that even 
in the Subordinate Judge's view of the oase 
there was in the suits brought in the Small 
Oanse Court no frandnlent suppression cf 
summonses. In the Oonrt of firat instanse 
it was again found that in eneh of the 
two Small Cause Court suits the plaint- 
iffa had a good oause of astion ard 
that they had, in faet, sold the goods men- 
tioned in their assount books to serta.n 
persons who represented themselves to be 
the owners of the firm Abhoy Oharan Tara 
Kanta. This finding also the Subordinate 
' Judge does not displace; on the eontrary he 


says merely that the evidenee brought by the 
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present defendants, firstin the Small Danse 
Court and then in the present suits, was 
unsatisfastory and in the sase of one witness 
Rajendra, the broker, snspieious. These find- 
ings are obviously insuffisient for the setting 
aside as fraudulent of a deeree made in 
another Oonrt. "There is no finding, as we 
have said, that summonses were fraudulently 
suppressed; on the eontrary, the finding of the 
first Court, not displased by the Court of first 
appeal, is that the summonses were, in fast, 
tendered in registered sovers in one ease ‘to 
plaintiff No. land in the other ease to plaint- 
iff No. 2 and were refused, . As to the ease 
itself, there is a finding of the first Court that 
the elaim of the plaintiffs in the «ez parte suits 
was well founded. That finding has not been 
displaced, and all that the learned Subordinate 
Judge is prepared to say is that “the defend- 
ants might not have been actually guilty of 
fraud but might have been duped by the 
broker Rajendra,” whose evidenae the learned 
Subordinate Judge regards as suspioious, 
That is no finding that the alaim brought 
by the plaintiffs in the Small Cause Court was 
false aud false to their knowledge. In thia 
view, these appeals muat be deeresd, the 
deorees of the Subordinate Judge must 
be set aside and those of the Conrt 
of first instanee restored with sosta in all 
Oourta. 


Appeals allowed. 


PATNA HIGH COURT. 
ÁPPEAL FROM APPELLATE Oange. No, 88 
or 1920. 
April 26, 1921, 
Present :— Mr. Justiae Jwala Prasad and 
Mr. Justice Adami, 
BISESWAR SAHU—Jopament DHBTOg—. _ 
APPELLANT 
V6 SUS 
MUHAMMAD ZAINUL RAHMAN 
UkcREE- HOLDER— RESPONDENT, . 
Chota Nagpur Tenancy Act (VI B, O, of 1908), , 


ss. 178 (8), 215 (3)—Landlord and tenant—Rent, 
arrears of, decree for—Ejectment on failure to 
pay—Time, extension of—Order  emiending tune 
Ki dis 


"The power vested in a Deputy Commissioner 
under clause (8) of section 178 of the Chota 
Nagpur Tenancy Act, to extend the period specified 
in a deoree for arrears of rent for payment of 
the decretal amount, is exarcisable only so long as 
' the deoree is not fully satisfied. After the com. 
pietion of the execution proceedings and the 
delivery of the property to the deoree-holder, the 
decree ceases to exist-and the Deputy Commissioner 
has no power to extend the time for payment. 
[p. 781, col. 1.] 

Àn order under section 178 (8) of the Chota 

Nagpur Tenancy Act relates to the execution of 
the decree, and an appeal from such an order 
would lie to the Court to which the decree itself 
was appealable, [ p.781, col. 1.] 
. Appeal from an order of the Jndisial 
Commissioner, Chota Nagpur, dated the 
lat Mareh 1920, reversing an order of tha 
Sub- Divisional Offieer of Chatra, dated the 
24th September 1919. 

Mr, Atul Krishna Rat, for the Appellant. | 

Mr. Susil Madhab Mullick, for the Respond- 

ents, * 
JUDGMENT, —This is an appeal against 
the desision of the Judieial Commissioner of 
Ranehi, dated the Ist of Marsh 1920, upsetting 
that of the Sub-Divisional Offieer of Ohatra, 
dated the 24th September 1919. 


The respondents obtained a deeree for 
arrears of rent, with a eonditional order of 
ejestment if the desretal amount was not 
paid up within a month. The judgment was 
passed on the 15tH of January 1919 and the 
deeree was drawn up on the 14th of February, 
stating, in terms of sestion 178 (2) of the 
Chota Nagpur Tenansy Act, that if the amount 
of the dearee with interest and sosts be paid 
into Court within 30 daya from the date of 
the deeree, the deeree shall not be exeauted. 
Thirty days expired without any payment, and 
an order. for ejeetment waa issued on the 3let 
of Marah 1919, and possession of the land 
was delivered to the decree-holders on tha 
£th of April 1919, 

On the 9th of May the judgment.debtor 
pui in an applieation before the Sub Divisional 
Officer asking that tha ejestment order be 
sanaelled and the desratal amount be assepted, 
In that applisation he stated that he was 
not aware of the deeree, and also prayed for 
an extension of time under elause (3) of 
gestion 178 of the Aet. The question as to 
whether the judgment-debtor appellant knew 
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of the desres passed against him or not, was 
left undetermined by the Suab- Divisional 
Officer, besause it was admitted by the 
judgment-debtor that the Sub-Divisional 
Ofiser had no authority to oanoal his order 
under sestion 178, elause (2). He, however, 
granted the sidoud prayer for the extension 
of the period speeified in the dearea for pay- 
ment of the desretal amount, and-dirested that 
the judgment-debtor was entitled fo pay 
D amount up to the 27th of September 
919, 

On appeal the Judieial Commissioner held 
that the decree having been fully exesuted 
and possession delivered to the deeree holders 
long before the applisation was made-by the 
judgment-debtor for the extension of time, 
the Sub- Divisional Offiser had no jurisdiotion 
to extend the time under olause (3) of sestion 
178. He assordingly reversed the order of the 
Sab. Divisional Ofiser, dated the 24th Sep- 
tember 1919, and restored his previous order 
delivering the property to the deeree-holders. 
Against this order the judgment-debtor has 
some to this Court in a miseellaneous 
appeal. l 


{t ig sontended that the appeal to the 
Judieial Oommissioner was insompetent, 
inaamueh as the order of the Sub- Divisional 
Offiser, dated the 24th of September, was 
not an order relating to the exesution of the 
desree and eonsequently no appeal lay to the 
Judieial Commiasioner. His eontention was 
that if there was any appeal it lay to the Oom- 
missioner, inasmush as the Sub Divisional 
Ofiser was exereising the powers. of a 
Deputy Oommissioner. Relianse for this 
eontention has been plased upon the aase of 
Surnaman Singh v. Sham Oharan Ohdar (1), 
In that ease the extension of time under 
elause (3) of sestion 178 was allowed during 
the pendenay of the exesution proceedings. 
Here the exesution proseedings had already 
terminated so far bask as the 8th of April 
1919, when possession of the property was 
delivered to the  desres holders. That 
authority has, therefore, no applieation to the 
present ease. On the other hand, the orders 
under elauses (2) and (3} of seation 178 
relate to the oxeeution of the dearee, for 
within the time fixed under tlhe former elause 
and within the time extended under the latter 


(1) 16 Ind. Cas, 639; 16 O. W, N. 1020, 16 4. 4. T 
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slause the desres eannot be exeauted, In 
other words, the eftestof the orders under 
those elauses is to defer the exeoution of the 
desree, and it isonly on defaalt in payment 
of the deeretal amount within the time 
limited by those elauses, that the right to 
execute the desree aeerues, Therefore, in 
substanse. and in prineiple, the order under 
seation 178 relates to exesution of the desras. 
Sush an order evidently somes under section 
215, alanse (3) of the ‘Act, and an appeal 
from that order would lie to the Court to 
whish the deeres was appealable. Under 
section 224 the appeal from the judgment of 
the Sub. Divisional Offiser, who was Daputy 
Commissioner, in a case under sestion 139 
lies to the Judieial Commissioner. The present 
suit for arrears of rentand for eiesting the 
defendant was brought under clauses (3) and 
- (4) of gestion 139. Consequently the appeal 
from the order, sush as was passed in the 
present ease by the Sub.Divisional Offiser 
relating to the exesntion of the decree, was 
properly preferred in the Court of the Judicial 
Commissioner and was legally disposed of 
by him.’ The ecutention of the learned Vakil 
on behalf of the judgment-debtor appellant 
before us must, therefore, fail, 

It is next eontended that the Sub- Divisional 
Offiaer was perfectly eompotent to extend 
the time as he did under sestion 178, elause 
(3), on the 24th of [September 1919, This 


is an unsnbstantial eontention, inasmuch as. 


the power vested in the Sub- Divisional Officer, 
under seetion 178, elauses (2) and (3), was 
exercisable only solong as the desree was not 
folly exeauted. After the sompletion of the 
execution proseedings and the delivery of 
property to the deoree-holdar, the desree 
seased to exist and, therefore, there was 
nothing before the Sub-Divisional Offiser 
whieh he eonld deal with on the 24th of 
September 1919. This sontention is also 
overruled, 

The appeal is assordingly dismissed with 
eosta. 

Appeal dismissed, 
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LAHORE HIGH COURT. 
. Szcoxp O1vin APPEAL No. 1558 or 1917. 
May 19, 1921. 
Present ;—Mr, Justiee Abdul Haoof and , 
Mr. Justiee Harrison. 
MANAK CHAND—Dzr£NDANT— 
APPRLLANT 
versus 


SHAHAB DIN—P tamtirr—Reseonpenr. 

Punjab Land Revenue Act (XVII of 1887), ss. 111, 
i17—~Parittion— Question of title decided by Revenue 
Court—Res judicata, 


A question whether a person holds such an 
interest in a plot of land as entitles him to ask 
for a partition in the Revenue Court is a question 
of title within the meaning of section 111 of the 
Punjab Land Revenue Act, and the decision of a 
Revenue Court upon such question under section 
117 of the Act operates as res judicata in a Civil 
Court. [p. 784, col, 1.] 


Second appeal from a deeree of the Dis- 
trist Judge, Lahore, dated the 23rd of April 
1917, varying that of the Subordinate Judge, 
First Class, Lahore, dated the 12th Ostober 
1916, 

Lala Mool Ohand, R. S., for the Appellant. 


Sardar Kharak Singh and Babu M. N, 
Mukeriee, for the Respondent. 


JUDGMENT,.— This sesond appeal has 
arisen under the following sirsumstances:— 

Manak Ohand, defendant No. 1, obtained a 
money dearee against Shahab Din, the plaint- 
iff, so far baek as 1892. After repeated 
attempts to obtain the fruits of his deeree, 
he sueseeded in 1407 in persuading the 
Oourt to permit the Oollestor to take pro. 
seedings under section 326 of the old Civil 
Prosedure Code, and to arrange for an aliena. 
tion in favour of the deeree-holder, The 
Collestor sanetioned a farm of half of the land 
belonging to the judgment-debtor, measuring 
04 kanals andil maria, in favour of the deeree. 
holder for a term of 18 years. This arrange. 
ment was approved of by the Exeouting Court 
and formal possession was delivered to the 
deoree holder through the patwart,  Aegord- 
ingly mutation was effeeted in favour of the 
desree-holder in the jamabandi and he waa 
deseribed as a mortgagee for 18 years, 
Shahab Din, however, eontinued to plase 


. obstasles in the way of the deeres-holder and 


the latter was not able to realise any ineome 
from the land leased to him. He was driven 
to apply again to the Civil Court in exeeu- 
tion to igrant him some effeekivo remedy, 
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The Court, however, instead of holding 
that the desree had already been executed 
and suitable remedy had been granted to 
the desree-holder, went out of its way to 
hold that the applisation for exeeution was 
barred by time, "This order was made on 
the 17th June 1911. The deeree. holder 
then had to fall baok upon the temporary 
alienation whieh had been made in his favour 
for the full realisation of the deeree in 18 
years, .The property.being still joint, the 
judgment-debtor stood in the way and did 
not allow the desree-holder to derive any 
benefit from the land. The deosree holder 
then . applied -under section lll of the 
Punjab Land Revenue Aat for the partition 
of the land. This applisation was resisted 
by the judgment-debtor on various grounds, 
one of them being that as under the arrange- 
ment made by the Collestor the applisant 
had only obtained the position of a mort- 
gages he did not some under the dessrip- 
tion of an owner and, ‘therefore, was not 
entitled to apply for partition. Sestion 111 
provides that any joint owner of land, or any 
joint tenant of a tenaney in which right of 
ossupanoy subsists, may apply to the Revenue 
‘Officer for partition of his share in the 
land or tenansy, as the ease may be, ets. eta. 
The objestor relied upon Hardtal v. Hakim 
(1), in whioh it has been held that the olaim 
‘of a mortgagee to partition must be establish. 
ed in a Civil Court before a Revenue Offiser 
sonld give effeet to it. That ruling, however, 
spesifically dealt with the ease of almortgagee 
and it is doubtful whether it was astristly 
applicable to the sasa of a farmer whose 
rights had been sreated by a Civil Oourt 
itself; The Extra Assistant Settlement Ofiser 
before whom the partition proesedings were 
taken, however, desided that the desrea- 
holder had‘a right to apply for partition and 
made an order diresting the partition to ba 
sarried out. On appeal by the judgment. 
debtor- to the Settlement Officer the order 
for partition was set aside. The Commis- 
sioner on an appeal by the desres holder 
agreed with the Ssttlement Offiser, but on a 
revision being preferred, the Finanaial Com. 
‘missioner agreed with the Extra Assistant 
Settlement Offiser, and restored his order 


and direoted the partition to be earried out, ` 


r4 


'- 
(1) 11. R. 1885 (Rev.) 
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The iudgment.debtor thereupon filed a suit 
against Manak Chand and his brother, Rattan 
Ohand, they being joint, for a deslaration 
that the defendants were not entitled to the 


partition, inasmuch as in spite of the aliena- 


tion in their favour by the Collector they 
had not sueceeded in getting astual possession 
of the land farmed to them. The, suit was 
resisted by-the defendants on the ground that 
if was not maintainable, that the Civil Jourt 
had no jurisdiation to try it, as the queation 
raised in the suit had already been decided 
by the Revenue Court. It was, however, 
eontended on bshalf of the plaintiff that a 
question of title was raised whioh a Civil 
Court only had jurisdistion to try. The 
issue No. 4 framed by the Court of first 
instaneo involved this partisular question, It 
ran thus:— / 

"4. Does the finding of the Revenue . 
Court, that the position of a farmer i ia that of 
a mortgagee and that a mortgages is entitled 
to partition of land, preelude those questions 
from being re«opened in a Civil Court?" 

The Trial Court held that the suit raised a 
question of title and, therefore, was. triable 
by a Oivil Oourt alone. After diseussing 
the various questions raised, the Trial Court 
held that inasmueh as the question of title 
had not been referred by the Revenue Court 
to & Civil Court, the plaintiff was entitled £o 
get a deslaration from a Civil Oourt, It 
further held that as the deeree-holder sould 
not ome within the definition of a joint 
holder, he was not entitled to elaim. parti: 
tion, The suit was assordingly desreed. 

Onan appeal by the defendants to the 
lower Appellate Court the desres of the firat 
Court was maintained. 

Manak Chand, therefore, has some up in 
second appeal to thisCourt, and it has bean eon- 
tended on his behalf that the question of title 
was raised and desided by the Revenue 
Court, whish it had a right to deside ' under 
sestion 117 of the Land Revenue Aot. The 
ease may ba looked at from two points of 
view, namely, (1) whether any question of 
title was raised before the Revenue Court or 
not, and (2) whether the present suit raised 
a question of title at all. Now the title of 
the defendant as a farmer or a mortgagee 
was admitted before the Revenue Court and 
is likewise admitted in the present. suit, 
The only question raised was whether! as a 
mortgages or as a fanmer the deares-holder 
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was entitled to olaim partition. It was held 
in Prabhu v, Mays (2) that the quee- 
tion whether one holds snueh an interest 
in a plot of land as entitles him to ask for. a 
partition in the Revenue Court, is a question 
of title, Assuming this to bea sorrest ex- 
position of the law, we must hold that this 
very question was raised before the Revenue 
Offieer also for desiaion, The Extra. Assist. 
ant Settlement Offiser before whom the ques- 
tion was raised sould either have desided the 
question himself or aould have directed the 
parties to have the question determined by 
a competent Civil Court. It appears from 
the judgment of the said Hevenue Offiser 
that he adopted the first alternative and 
desided the question of title himself. 

The following quotation from his judg- 
ment elearly beara out the above remark:— 

“It has been osontended on behalf of 
Shahab Din that the mortgagee sannot get 
the land partitioned, besause he is not a pro- 
prietor. Asa matter of fast a mortgagee 
eannot get a land partitioned unless there is 
a special sontrast to that effect. But he 
(Manak Chand) has been wrongly shown in 
the papers as a mortgagee but really he is a 
` lessee. The rulings showing the inoapsbill- 
ties (of a mortgagee) should be restricted 
to their .partisnlar meanings. Hense the 
Finansial Oommissioner’s ruling, če, Hira 
‘Singh v. Devi Ditta (3), whieh insapisitates a 
mortgagee from getting a partition made, does 
not relate toa lessee. Tf a lessee be not given 
land by partition, the means to satiafy a 
deeree of a Court  besome  unsuesessaful 
** ee ee * * Tt is, therefore, ordered 
that the partition as prayed for ean be 
effested.” 

If the presise question raised both before 
‘ the Revenue Court and in this suit was a ques- 
tion of title and was deeided by the Revenue 
Court, and we hold that it was so desided, 
Shahab Din ought to have preferred an 
appeal to the Distriet Judge against this 
deaision, Agsording to the provisions of 


sestion 117 of the Land Revenue Ast the 


Extra Assistant Settlement Offiser must be 
taken to have desided the question asa Civil 
Court. in this view the question of title is 
res judicata, -and eannot be re-opened by 
means of a deslathtory suit. If, on the 


; (2) 101 P. E, 1903; 135 P, L. R. 1908; 116 P, W, R. 
(8) 4 P, R. 1908 (Rov.) 119«P, L. E. 1908, 


other hand, the question raised before tha 
Revenue Offieer and now raised by means of, 


` this suit is not 4 question of title, the .Civil 


Court / has no jurisdistion to entertain it and 
deslare a partition made by a Revenue 
Court to be ineffeetual. In addition to what 
we have already said, we are of opinion that 
this was not a suit in whieh a Civil Court 
ought to have  exereised its  diseretion- 
ary powers under section 42 of the Spesifie 
Relief Ast and to have granted a desres 
in favour of the plaintiff. The equities are. 
all against him. We, therefore, nesept 
this appeal and set aside the deerees and 
judgments of the Courts below and dismiss 
the suit with eosta in all the Courts. 


Appeal accepted. 


PATNA HIGH COURT. 
SgcoND Civtu ArPzAL No, 627 or 1920. 
July 27, 1921. 
Present : —Mr. Justiee Coutts and 
Mr. Justice Maopherson. 
PARESHRAM DEOGHARIA AND OTHEAS 
—DxsENDANTS—-ÁÀPPELLANTS 
Versus 
Maharaja PRATAP UDAI NATH SAHI 
DEO — PLAINT, KE — RERPONDENT, 


Ohota Nagpur Tenancy Act (VI B. O, of 1908), 
as, 64, 67—Korkar land—Occupancy rights, accrual 


of. 


Under section 67 of the Chota Nagpur Tenancy 
Acta raiyat, who cultivates or holds lands which 
he or any member of his family has converted 


. into korkar, has œ right of occupancy therein. 


Nothing in the definition of korkar expressly or 
impliedly requires that the cultivator, who artificial. 
ly levels or ómbanks land primarily for the cultiva. 
tion of rice, must, at the time when he commences 
the preparation of the land for cultivation, be a 
raiyat of the landlord of such land or of the village 
wherein the land is situated. [ p. 784, col. 2.] 

Where a landlord fails to make an application 
to the Deputy Commissioner for the ejeotment of 
a korkardar within two years from the time when 
the latter commenced to. convert lands into 
korkar, the consent of the landlord to the conver. 
sion is, under section 64 (3) of the Chote Nagpur 
Tenancy Act, deemed to have been given, and the 
korkardar is not only a raiyat of the landlord but 
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has, under section 67 of the Act, an occupancy right 


inj the lands, from which he cannot be ejected. 


[p. 785, col, 1.] 

Appeal against a desision of the Offisiat- 
ing Judieiàl Commissioner, Chota Nagpur, 
Mr. Sailendra Nath Palit, for the Appel- 
lants, 

Mr. Sushil Madhab Mulliek, for the Re- 
apondent. 

JUDGMENT. 


MACPHNRSON, J.— The plaintiff is the 
Aemindar of village Angara in the Diatriet of 
Ranshi, .and the defendant, now represent. 
ed by the first three appellants, was the 
jagtrdar of village Hahe lying immediately 
to the east of Angara. Daring the Sarvey 
operations a trast of land was the subjeot of 
& boundary dispute between the two villa- 
ges, and the decision of the Survey Autho- 
rities in February 1902 was that it lies 
within Maaza Augara. Assordingly it is 
entered in the Resord of Rights as a part of 
Angara in the Zamindari of the plaintiff and 
the sultivated portions of it are shown as 
held by ratyats under him. In Marah 1915 
the defendants Nos. 2 to 5, admittedly 
authorized to dc so by the jegtrdar of Hahe, 
began to sut down trees and re-claim land 
in some of the jungle plots of the area. The 
plaintiffs servant thereupon brought a ari- 
minal ease against the jagirdar, bub it was 
dismissed for default in June, In February 
1918 plaintiff, alleging that the defendants 
emboldened by this dismissal had set up a 
elaim to, and taken possession of, the entire 
area previously in dispute, and had eut down 
trees. &nd.re-elaimed land in the jungle 
plots, instituted the suit out of which this 


second appeal has arisen, for direst posses-: 


sion of the land in suit, insluding the jun- 
gle, and for Rs. 100 as damages in respect 
of the trees eut and Rs. 30 on assount of 
the produse. taken by the defendants from 
the  re-slaimed land in 1972 to 1974 
Sambat. — 

The defendants ina joint written statement 
pleaded that the land was within defendant 
No, l'a village of Hahe, that the first defend- 
ant was. in adversa possession of the area 
in suit and that the defendants Nos. 2 to 5 had 
prepared  korkar lands, within ‘the jungle 
plots in suit and having thereby asquired 
a right of oesupaney, could not be ejested 
sherefrom. 

. The Conrtof first instanee deereed the suit 


-founded. Under sestion 67 


so far as the Zemindari interest is sonserned 


and also gave the plaintiff khas possession 


of the jungle plots Nos, 626, 961 aud 941 
and allowed the damages elaimed and Hs. 24 
as value of produee. In appeal the Offisiat- 
ing Judieia] Commissioner rejested the 
eontentions that the lands lay in Hehe, 
and that even if they did not lie in Hahe, 
the jagirdar of Hahe was in adverse posses- 
sion for the requisite period, held with regard 
to the elaim of the tenants appellants to 
korkar right and, therefore, osoupaney right 
in the three plots mentioned, that they sould . 
not asquire  oseupansy rights under the 
plaintiff, inasmueh as they are not tenants 
of Angara, do not admit the plaintiff as 
their landlord and sannot be regarded as his 
raíyaís, and dismissed the appeal. 

In sesond appeal two points are taken. 
The first of these is that the question of 
adverse possession of the area in suit has 
not been properly considered, But the 
lower Appellate Court has found not only 
that the presumption arising from the Reg- 
sord of Rights has not been rebutted, but 
also that the plaintiff was in possession at 
least at the date of desision of the Assistant 
Superintendent of Survey, whieh was within 
twelve years of the institution of the suit. 
These are findings of fact, which cannot be 
questioned in gesond appeal, and, therefore, 
this eontention fails. mn 

The sesond and main eontention in the 
appeal is soneerned with the elaim of 
defendants Nos, 2to5 to korkar rights in 
jungle plota Nos. 625, 661 and 941, or parts 
thereof. : l - 

It is urged at the outset that the reason 
given by the lower Appellate Oourt for 
holding that the defendants Nos. 2 to 9 ~ 
sould not aequire oesupaney rights in these 
landsis not sound. This is manifestly well- 
of the Ohota 
Nagpur Tenaney Act, 1908, a raiyat; who 
eultivates or holds lands whieh he or any 
member of his family has sonverted into 
korkar, has a right of ossupansy therein. 
Nothing in the definition of korkar express. 
ly or impliedly requires that the sultivator, 
who artificially levels or embanks land 
primarily for the eultivatign of rise, must, at - 
the time when he sommenees the prepa- 
ration of the land for onltivation, be a 
raiyat of the landlord of sueh land or of the. 
village wherein thedand is situated, ‘Indeed 
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the indieations in the Aet all pointin the 
opposite direction, and in particular -ihe 
addition made to section 64 (3) of the Ohota 
Nagpur Tenancy Aot, 1908, by the amend- 
ing Aet of 1920, whieh elearly implies that 
it is not merely a tenant or resident of a 
village who ean make korkar in that village. 


There is no sontroversy that if the lands 
in suit are, as slaimed by the defendants, 
their korkar within the meaning of the 
definition, and if no applisation to the 
Deputy Commissioner for the ejestment of 
the korkardar has been made by the land- 
lord within two years from the time when 
they oommensed to sonvert the lands into 
korkar, the sonsent of the landlord to the 
conversion is, under the provisions of section 
64 (3), deemed to have been given, and they 
' are not only ratyats of the landlord, but have, 
under sestion 67, also an oeaupanoy right in 
ihe lands and eannot be ejeoted, 


It is, however, urged on behalf of the 
respondent that the question of korkar right 
in the lands was not raised at the trial and 
shonld, therefore, nob be gone into now. 
' There is no warrant for this sontention. 
Iti is alear thatthe elaim to korkar right made 
in the written statement gave rise at least i in 
part to issue No. 6 whioh is: 

“Is the plaintiff entitled to resovery of khas 
possession of the suit land?” | 

The Court of first instanee failed to deoide 
this important issue, exeept in so far as 
raiyaís,: who were not parties to the suit, 
were affected. The claim was, however, 
seriously pressed in appeal, but was, as 
already stated, rejested on erroneous grounds. 
Itis open to the enltivators to say that the 
presumption under sestion 64 (3) had in 
February 1918, when the suit was brought, 


already arisen in favour of the defendants .' 


‘Nos, 2 to 5, who had admittedly begun 
to out down trees and to reslaim the land 
in Mareh 1915. If then the purpose of 
the reslamation of the land or any portion 
thereof was to artificially level or embank 
the land primarily for the sultivation of 
rieo, the defendanta Nos. 2 to 5 have, as I 
. have said, ossupaney rights in the land or 
portions: as the ease may be. But there 
is nothing before us to show what the 
purpose of the reslamation of the jungle 
land was, nor, if the purpose was to aonvert 
the land into korkar; te what area of plots 


90 


INDIAN CASES. 
PANCHANAN MISRÀ €, APORNA KUL MUEBHERJEBR. 


- jn respest of the whole or of 
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Nos, 626, 661 and 941 the sonsequent presump- 
tion of landlord’s consent and oseupaney rights 
extends. These are matters of faet whish 
remain to be determined. 

Aasordiugly the question of title as between 
the jagtrdars and the respondent having 


“ been eoneluded by the findings of fact and 


as their aetion eaused him damages to the 
amount awarded, I would dimissa this . 
appeal so far as the appellants Nos, 1 to 3 
are seoneerned, and allow the respondent 
his eosts of appeal against them. So far .as 


. the appellants Nos, 4 to 7 are sonserned, 


I would remand the suit for final desision 
after determination, having regard to the 
observations made above, of issue No, 6 
parts of 
plots Nos, 626, 661 and 941, in whieh these 
appellants elaim  ooeupansy right. Costs 
throughout the litigation as between these 
appellants and the respondent to abide the 
result. 

Cootrs, J. —I agree that this appeal must 
be remanded for desision as indieated by my 
learned brother. 

Appeal parily allowed; 
Qase remanded, 


a. 


OALOUTTA HIGH COURT. 
ÁPPEAL FROM APPELLATE Duores No. 1378. 
og 1919, 

June 24, 1920. 

Present :—Mr, Justise Walmsley and 
Mr, Justice Buckland. 
PANOHANAN MiSRA—Dagrenpant No, 1 
— APPELLANT 
UETSUS 
APORNA KUL MUKHBRJEE-—PLAINTIFEF 


AND OTHERS——REsPONDEN £8, 
Registration Act (XVI of 1903), s. 7'IO— Decree for 
registration — Ádmission of ewecution, whether necessary 
—Compromise—Consent, effect of— Appeal, second— 
Limitation, question of, whether can be raised for first - 
time in second appeal, 


No admission of execution is necessary for ‘a 
decree for registration being passed under seetion 
71 of the Registration Act, but where a decree for 
registration is consented to by the exeontant, it 


"96 
PANÓHANAN MISRA t, APONNA KUL MUKHERJEE, 


may be taken that the decree embodies a com- 
promise containing a statement which might be 
treated as tantamount to.an admission of execution. 
.[p. 787, col. 2.] 

„À point of limitation can be taken in second 
appeal for the first time notwithstanding that it 
has not been taken earliar, if there are sufficient 


findings of fact on record by the lower -Courts to ` 


enable the point being argued as a pure question 
of law. [p. 787,.col. 2.] 

Appeal against a deeree of the Sub- 
ordinate Judge, First Court, Burdwan, dated 
the 16th June 1919, affirming that of 
the Munsif, Third Court of that place, dated 
the 10th August 1918. 


Babu Sarat Ohandra Roy Ohaudhuri (with 
him Babu Peary Mohan Ohatter,es), for the 
Appellant.—The' defendant No. 1 is the 


appellant. The properties were purshased 
by defendants ‘Nos. 3 and 4 in exesution 
‘of a ‘mortgage deoree ‘against plaintiff's 
brother oo 12th September 1905. On that 


date properties Nos, 3, 7 and 9 were in posses- 
sion of defendant No. land others. So at 
that time there was a litigation going on 
between them and the mortgagora. On 
2nd April 1908 defendants Nos, 3 and 
d .exeonted a kobala in regard to theng 
properties in favour of defendant No, 5. In 
that kobala they admit that they were out 
of possession of plots Nos, 3,7 ard 9, On 
"th April 1908 the very same persons 
exesuted another kobala in regard to the 
very same properties in favour of defend. 
ant No, 1. The sonveyance was for 
Rs. 300, the earlier one being for R3. 235, 
On 7th April 1908 this seaond kobala was 
presented for registration. On 19th May 
1908 the first kobala was presented for 


registration but the exeoutants denying its ` 


exesution, registration was refused. On 28th 
Jannary 1909 there was .an application 
before the Distriot Registrar for registration, 
He made an enquiry under sestion 74 of 
the Indian Registration Act and refused 
registration under sestion 76. Then a 
sait was instituted by defendant No. 5 
under sestion 77 of the Rogistration Act 
before .the Munsif. Ho at first dismissed 
the anit .a8 being barred .by limitation. 
On remand by ‘this Oourt the .Munsif 
refused -to direst the registration, -finding 
that the exesution was forged, — The'Distriet 
Jadge gn appeal, without going into the 
question syhether.the, document was exesuted or 
not, merely because: ‘the defendants- ‘Nos, 3 and 
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4 admitted exesution, ordered the doeument 
to be registered, In 1916 the present plaintiff 
purshased the interest of defendant No. 5 and 
the anit was filed on 12th July 1917, Both 
Courts have deereed in plaintiff's favour.on 
this view that when the dosument had 
been registered if did not matter how 


‘ the registration was obtained and that 


the registration being of an earlier date, 
it ought to prevail. On the question of 
limitation they found in defendant's favour. 
As regards that question the fasts are 
these, The defendant No. 1 purehased in 
1905 and these properties were nob in my 
possession. Then the defendant No. 5 
besomes a purshaser from an auetion-pur. 
ehaser. Therefore, under Artiele 13% of the 
Indian Limitation Aat, a limitation of 12 years 
would run from the date when the judg- 
ment-debtor was in possession, As regarda 
the :first point the learned Judge, apart 
from finding the genuineness of the dosu- 
ment, ought to have enquired abont the 
registration of the doeument as to whether 
it was validly registered .or not. Refers 
to sections 74, 76, 77 of the Indian Razgis- 
tration Ast and Broucke v. Rajah Shaheb 
Mohan Bikram Shah (1). I submit the 
Distriet Judge, as District Registrar, could 
not, without making proper enquiries, order 
the dooument to be registered, more 


‘especially when, there was an allegation 


of forgery. He erred in giving effect bo 
the admissions of defendant No. 3, who 
had no lenger any interest in the property. 
The admission was most ineonsistent with 
their previous eondust in impeashing the 
gennineness of the dosument. 

Babu Surendra Nath Das Gupta, for the 
Respondent.—The appealis wholly sonoluded 
by findings of fast. The, only question of 
law about limitation eannot be allowed, as 
it involves further findings of fast nob on 
the record, 


l JUDGMENT., 

BUuGALAND, J.—Thoe facts of this caso ara aa 
follows: — l 

Oa the 12th September 1905 defendants 
Nos. 3 and 4 purehased sertain properties 
at a sale in exesution of a` mortgage- 
desree, On the 2nd April” 1908 one of 
the auction-purahasers, defendant No. 3, 


(1) 5 Ind. Qas, 20; 14 OW. N, 12, 


- matter waa -taken 


.“ 


‘fifth defendant. ` 


„of ‘Rs, -300. 
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.exesuted a kobala:in favour of defendant 
"No, 5, whereby he transferred his interest 
-in the 9 properties in suit for 


Rs, 7236. . 
-Fiye days later, that is, on the 7th April, - 
‘the same vendor exeeuted another 
for the same properties, whereby he eonveyed 
his interest to defendant No. 1 for a snm 
On the same day,:the latter 
-kobala was presented for registration, whieh 
was -effested in the usual manner under 
the :Aet. On the 9th April: 1908- the first 
kobala, whieh’ had ‘been exesuted in favour 


. of . defendant No. 5, was also presented 


for -registration.  Exesution ‘was denied and 
‘the -Regietrar refused to register it. “The 
‘bsfore .the Distriet 
Registrar, who held an enquiry .and also 
refused to-register it, Subsequently .& suit 
-for registration was filed by ‘the fifth 
defendant in the Munsif’s Court at Burdwan, 
-in whieh suit the Munsif on the 5th 
Ssptember £913 refused to grant a decree, 
An appeal was -preferred -againat that 
.dismisaal+to the Diastriet Court and in the 
sourse.of the- proosedings before that Court 


.& patition was filed by defendant No, 3, 


‘the exeeutant of the doeument, stating 
that he had no objestion to-the registration. 
Thereupon -a: dearga diresting registration 
was passed under section 77 of the Ast. > 
This “sait for possession has been brought 
by the. .purahaser of the interest of the 

Both the lower Courte have 
granted a decree and this appeal has been 
preferred by defendant No. 1, who elaims 
to be entitled to the properties under his 
kobala, dated the 7th of April 1908. 

Two points have been argued at the 
hearing of thia appeal, The first is that 
the kobala dated the 2nd April 1908, was 
not validly: registered and, therefore, it is 
ineffestive as-eonveying the vendors ‘title 
to the properties. -The sontentions preferred 
on behalf of the appellant are that there 
was no admission of execution, that there 
was no finding as to exeeution, and that 
the learned Distriet Judge erred in relying 


upon a petition in whieh the third defend. - 


ant merely :said .that he had no objestion 
to the’ instrument Being registered. I do 


: not’ think there*is~any substansa in ‘these 


.sontehtions. “It was open"to "the appellant 
ko keep .himself-entirely gloof from those 
-prosesdingssand «subsequently «to «ahallenge 
the validity of the hobala, "It'dppeárs from 
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kobala - 


-an admission of 


‘the ‘judgment of the learned Mungif < in 


the ease that the appellant took an aetive' 
-paré in those -proseedings, though not 
-formally made <4 “party ‘to the suit, “But 
‘whether he is “bound ‘by them or not, I 
‘think ‘it must be taken that the deeres of 
‘the learned Distriet -Judge -embodies a 
compromise sontaining a statement - whieh 
he was entitled to treat as tantamount to 
exeeution, Strietly no 
admission of exesution is nesessary in'sueh 
a Suit, it is the very. absence of snêh-an 
admission whish renders the suit neeesuary, 
and where a destee for registration is 
sonsented to, it cannot be said that the 
Distriet Judge should not pass it. In the 
eirsumsíanees, I hold that the doeumont 
was validly registered. 

The sesond eontention is that as regards 
properties Nos. 3, 7 and 9, the suit is barred 
by limitation. The question of limitation 
was not raised in the first Court. There 
was no ground of appeal upon the question 


‘of limitation in the lower Appellate Court. 


I should not be -averse to allowing the 
point of limitation to be taken in seeond 
appeal notwithstanding that it had not 
been taken earlier, if it were purely a quéstion 
of law to be argued upon the fasts as 
found ‘by the lower Courts. Bat ‘this is 
not the ‘position here. If the question of 
-limitation is to ba gone;into, ‘there are no 
findings of faet to whish the law ean be 


‘applied, In these eiraumstaneds L do not 


think the appellant is entitled to raise the 
question of limitation at this stage. 
This appeal should be dismissed with 


- SORS. 


"WaALnMSLZY, J.—I agree. 
Appeal dismissed. 


LAHORE . HIGH COURT. 
Ssconp Civin ApPPrAL No, 3149 or 1917. 
June 27, 1921. 

- Present: —Mr. Justies Broad way.and 
‘Mr, Justiee Harrison. 
PHULLO —PA£AINTIFF— ÁPPRLLANT 
versus. 

Musammit DAKHAN Awp OTHERS 


— DEFEND «NTS-— RESP ON DENTS. 
Custom — Widow-— Morigagee righis—Alienation—Re« 
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TEAKURJI V. NARSINGH NARAIN SINGH, — 
versioner; suit by, to contest alienation, maintainabi- 
lity of. 

Under the. Oustamary Law of the Punjab an 
alienation by a widow of mortgagee rights succeed- 
‘ed to by her from her husband can be impugned 
by the reversioner in the same way as an aliena- 
tion of ‘ordinary ancestral land, such rights being 
immoveable property for the purposes of the 
Oustomary Law. 

Sesond appeal from a desree of the 
Distries Judge, Karnal, dated the l5th 
Angust 1917, reversing that of the Junior 
Subordinate Judge, Rohtak, dated the 16th 
January 1917. 

Mr. Iqbal Ohand Ohopra, for the Appellant. 

Dr. Shvja-ud din, for the Respondents. 


JUDGMENT.—The only point for deter- 
-mination in this sase is whether under 
Customary Law an alienation by a widow 
of mortgagee rights suoseeded to.by her 


from: hér husband can be impugned by the : 


reversioner in the same way as an alienation 
of ordinary ancestral land. ; 


In' order to arrive at a desision of this 
question we have to see whether mortgages 
rights ara moveable or immoveable pro- 
perty, 

It is clear that sneh rights some within 
the définition of immoveable property given 
in the General Clauses Ast X of 1897. 
| In 8n Ram v. Rami Das (1), however, 
Rattigan and Robertson, JJ., recorded an 
. expression of their opinion that for the pur- 
.poses of the .Customary Law o£ this Pro- 
, Vinse a mortgagee’s rights sould not be 
‘regarded as land. 

, n opinion of such eminent Judges no 
doubt must earry weight. At the same time 
it was an obtter diciun and the sase was 
desided on other points. 

Sani Singh v. Jowala Singh (2) and Lacho 
Bai v. Assa Nand (3) were not brought to 
the notice of the said Judges and these 
deeisions take a totally different view. 

In Sant Singh v. Jowala Singh (2), 
Ohatterji, J., held that à mortgagee'a rights 
in. land fell within the definition of 
immoveabla ` property. In Lecho Bai- v. 
` Asa ‘Nand (3) Smyth and Barkeley, JJ., 

held that the ERRAR interest while 


(0 2 Ind. Cas. 949, 59 P. R. 1909; 86 P. D R. 
1909; -94 P. W. R, 1909. 

(3) 58 P. R. 1899. 

. (8) 144 P.R 1882. 
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unredeemed was undoubtedly an interest 
in immovesble property, whieh a widow was 
indapable of alienating to any one not 
entitled to redeem, The learned Judges 
considered the main arguments that sould 
be adduced against this view and explained 
that whatever might be the widow's position 
in the event of the mortgage being redeem- 
ed during her lifetime, so long as the 
mortgage subsisted, it formed part of her 
husband’s real estate and was subject to 
the same limitation and restrietions as any 
other portion of that estate. We are en. 
tirely in agreement with the view taken in 
these deoisions and Counsel for the respond. 
ents:-has been unable to eonvinse us to the 
aontrary. 

We may add that Kensington, J., followed 
Sant Singh v. Jowala Singh (2) in a ease 
raparted ae Sewa Ram v. Dheru Shak (4), 
and Ohevis, J., held that suah rights were 
immoveable property in matters of suseassion 
under the Customary Law in a oase reported 
as Sundar Singh v. Musammat Har Kaur (5). 

We asasordingly aacapt this appeal with 
coats and setting aside the deoeisions of the 
learned Distriet Judga, restore the desree 
passed by the Trial Court. 

— Appeal accepted. 


$ 


(4) 18 Ind. - Cas. 818; 79 P, W. R. 1918; 126 P. In 
, 1918. 


(5) 18 Ind. Oas, 444; 77° P. L, B, 1012; 75 P. W. 
R. 1012. 


PATNA HIGH OOURT. 
Sxooxp Oivit Aresar No. 221 or 1919, 
December 8, 1920. 
Present;— Mr. Justiee Daa and Mr, 
Justice Adami, 
Sri THAKURJI AND OTHERS — 
DREYENDANTS— ÀPPELLANTS 
versus 
NARSINGH NARAIN- SINGH 
AND OTHERS—-PLAINTÉPES — lH uSPOXDENTS, 
Transfer of Property Act (IV of 1882), s. 53, 
object of-—Test to be applied —Property purchased in 
execution of decree—Subsequent conveyance by judg- 
ment-debtor of property—-Suit by  auction-purchaser 
for possession after declaring conveyance invalid, ache. 
ther maintainable, 
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‘The primary object of an action under section 58 
of the Transfer of Property Act, is to make the 
assets of the transferor available to the general 
body of oreditors. If it would, then the action 
would in substance be an action under section 58 
of the Transfer of Property Act and would have to 
be instituted by, or on behalf uf, all the creditors. 
If it would not, then the action osnnot be regarded 
as an action urder section 53 of the Transfer of 
Property Act. The proper test to apply when a 
question of this nature is raised is to see whether 
if the plaintiffs succeed in the action, the pro- 
perty olaimed in the action would be available to 
the general body of creditors [p. 790, col. 1.] 

A mortgageo-deoree-holder purchased the mort- 
geged properties at a sale held in execution of 
his decree, but in the meanwhile the judgment. 
debtor had conveyed the properties to himself as the 
trustee of certain idols. The mortgagee thon 
brought the present suit to recover possession of 
the properties after declaring the aforesaid con- 
veyance to be invalid, andithe question was whether 
the sanit could be regarded as a suit under sec. 
tion A8 of the Transfer of Property Act, and 
whether it was maintainable in view of the fact 
that it was not brought on behalf of all the creditors 
of the judgment-debtor : 

Held, that the suit was maintainable and could 
not be regarded as one under section 58 of the 
Transfer of Property Aot, because the plaintiff 
having purchased the properties at a sale held in 
execution of a deoree, they were not available to 
the general body of creditors, and he was entitled 
to recover possession. [ p. 790, col. 2] 


Appesl sgainst a deaision of the Addi- 
tional Distriet Judge, Shahabad, dated 
the 17th August 1918, eopnfirming ‘that of 
the Sub-Jcdge, Árrah, dated the 31st July 
1917, 


Mr. Lachmt Narain Singh for Mr, Rajendra 
Prasad, for the Appellant. 

Mr. Nirsu Narain Sinha, forthe Respond- 
ents. 


JUDGMENT. 

Das, J.-The plaintiffs instituted a snit 
on the foot of a mortgage oexeeuted by 
defendant No. 2 in their favour, got a 
desree, and purshased the properties ii 
dispute at a sale held in exeeution of the 
desree. Mes&uwhile the defendant No. 2 had 
eonveged the properties to himself as trustce 
on behalf of eertain idols. The suit, ont of 
whioh this appeal arises, was thereupon 
instituted by the respondents, who are the 
purehasers of the properties, against the 
appellants for the following reliofs:— 

.(2) That it may*be adjudisated thatthe 
waxfnamah, dated the 16th January 1912, 
exeeuted by defendant No, 2 in favour of Sri 
Thakurji and Thakur Rameshwar Nathji 
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is altogether fraudulent and ostensible, that 
defendant No. 2 has exeented the same with 
the objest of misapropriating the money 
due to the ereditors; . 

(i) that defendant No. 1 has no interest 
in the disputed property and that assording 
to the terms mehtioned in this plaint, what- 
ever interest defendant No. 2 had in it has 
passed on to the plaintiffs by virtue. of the 
pursbase made by them at the Civil Couzt; 

(iit) that under the aforesaid purchase 
made on 2ad September 1913 and by virtue 
of the said delivery of possession madé on 
the 15th and 16th January 1914, in exesu- 
tion of a dearee of this Court, the plaintiffs 
are entitled to resover and maintain posses- 
sion of the disputed property; 

(zo) that on the adjudisation of the above 
mentioned fasts, and on the deslaration of 
the plaintiff's title, and non-existence of the 
defendants! title, possession may be given to 
the plaintiffs by evieting defendants Nos. I 
and 2 from the disputed property; 

(v) that future mesne profits till the date 
of realization and possession may, on asser. 
tainment and on reseiving Court.feo, be 
awarded to the plaintiffs ; 

(os) that sosts of this suit with future 
interest may beawarded against defendants 
Nos. Land 2; and 

(vit) that sueh other reliefa as the plaint- 
lffs be entitled to in the opinion of the 
Court may be granted to them. 

'The Courts below have soneurrently same 
to the sonalusion that the transfer in favour 
of the idola was a fraudulent transfer made 
with intent to defraud the plaintiffs as well 
as other sreditors of defendant No. 2, and 
have given the plaintiffs a deeree substantially 
in terms of the reliefa elaimed by them. 

In this Court a half-hearted attempt was 
made to show that there is no elear finding 
of the Courts below to the effest that the 
assets of defendant No. 2 were not sufficient 
for the payment of the debts. L think that 
there is, and thatis the end of that argumant. 

The substantial question, however, is 
whether the plaintiff.’ suit is at all maintain- 
able, in view of the fast that it has admit. 
tedly not been brought on behalf of all the 
ereditors, 1 have no doubt whatever that 
if the plaintiffs’ suit be regarded as one 
under sestion 53 of the Transfer of Pr^partg 
Ast to obtain a deelaration that tha eon, 
yeyance in question is voidable at fhe instanop 
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of the ereditors.of the.transferor, the suit 
has: not.been. properly. framed and. is.- not. 
maintainable. It: is. not diffienlt to. under: - 


stand the prinsiple on  whieh-this equitable: 


*rule-is-based. As’ was said: by Mr. Justice 
Mookerjee. in theroase.of. Hakim -Lal v, Moo. 
shahar. Sahu- (1) ' "To:allow. one. ereditor to 
impeash the.validity.of a. eonveyance would. 
exposethe.transferee.to separate: attasks by. 
different* ereditors,. sash: of: whom might. 
‘litigate.. the*same question ina. different-suit 
and : it;is-not. insonssivable- that: the Court. 
might‘arrive-at.different eonelusionsdn differ: 
ent. suits-brought at the-instanca of different - 
ereditors?” 


The‘question: for our determination, there. - 
fore, is, was this suit‘instituted under sevtion- 
53' of ‘the Transfer of Property Act-toobtain 
a deelaration:that tlie sonveyanee was ‘voidable- 
at? the-instanee ‘of the: ereditóre'of ‘the’ trans- 
feror?” Ih: my’ view;. the: suit’ eannot: be" 
regarded aè a suit ‘ander sestion':53 at'all.. It- 
must be remembared- that: the’ suit. was s» 
suit-to obtain: possession- ofthe property, 
is true that that the: pl&intiffa? asked'for w- 
deslaration. that! the ‘sonyeyanes in‘favonr of^ 
the idols was a fraudulánt'conveyanos, but it: 
was: nesessary ' bê. nek? for that: dealaration 
ináómush: as’ the» eonveyance*threw: a ‘aloud? 
on the plaintiffs’ title. But" the primary? 
objéét of: thee astion’ was nevertheless<to 
obt&in possession of! thes property: itself.” 16% 
seems to me thatthe primary’ objeet* oftan» 
astions under, section’ 53 of thé Transfer: of 
Property Ast:is3to make" the” assets ‘of the’ 
trapnsferor'available? to" thet general body“of 
sreditors; bab that: is‘clearly * not’ the: objest: 
here: A proper-test:to apply: when a"ques« 
tion of  thissnature’-ia‘ raised ‘is. tò sée‘wha- 
ther, if. the plaintiffs: sudseed in the’ astion, 
the. property eléimed- inthe astion ‘wonld’ 'be 
available to:the general ‘body of ereditóre; If? 
it ‘would, then” the astion would in. substánce- 
be» aut. astion under 


be. instituted“by; or on’ behalf'of,. all: thee 
ereditors» If! ib. would: not; then. I'do-not 
see” how? the. astion -enn, by any possibility; 
be- regarded ag. an: action-under seotion 53 .of: 
the Transfer of ‘Property A'et.: 
Letusapply'the test here. 
tkat: the property. elainied 


It is obvions : 
1n* the : astion : 


{2) 34 €. 899 ab p. LOOM LL 0, W, N, 889/:6-O. L, J, 
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Transfer: of Property Act‘and would, hayo .b6 -- 
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would’ not’ by any: possibility, be available 
tó' the general! body" of“ eredifors; Tbe: 
plaintiff& have. purshased ‘the. property atin. 
sale -held:intexeoution of: their-desree; “they / 
have-petfeated their title:to the property ti in^ 
suit. The. only*ob&t&ele to their-titlé-is “not § 
the débt due. by- the defendant-No. 2’ ts the. 
other-areditors,: but ak ber a aa 
byv defendant No:-2<im favour of the idola» 
in"question, Therefore, the pla iintiff8 would! 
be entitled tó- recover possession-oE the pro-- 
perties=in suit,. That. property. sannot, by 
any possibility; go” tothe general : body“ of: 
ereditors» In’ my" viéw, therefore, tha: suits 
eould ‘not:bé institutéd by, or on behalf-of. 
the general'body.of ereditors,: In my opini-- 
on :thé: quastion-has*béem desided aorrest}y'* 
by the’ lower: Appellate« Court and T would“ 
dismiss"^this appeal with.sósts. 

ADANI, Jj —I. agree, i f "X 
Append 2 Xanicsed,. 
— | 


MADRAS BIGE COURT: 
FULE BENCH:. 
‘Ssoonp.-Otvin Aperar No, t878'0m1919:. 
Jànüary.7, 1921. 
Present; —Sir John Wallis, Ki., Chief Jüstide, 
Mr. Justise Coutts Trotter and 
. Mr. Justiee Ramesam. 
MUTHU GOUNDAN—Derenoant No, 4 
— APPELLANT 
versus 
PERUMAL IYEN AND OTHERS— 
PiarwriFER AND Devenpants’ Nost loro 3 
— RESPONDENTS, l 
Ingm-—Crown'granis,- construction: of—Presumption 
—Grant, whether subject to occupancy rights of tenants a 
—Burden of proof— Madras Estates Land Act (1 of 
1908), s. 3 (2) (a). 


A Crown grant of an inam, in the absence of 
evidence one way or the other, must be taken to 
bea graüt of both the ‘melaram and the kudivaram. 
[p. 797, 001..1.] ` 

The- judgments-of+the-Privy ‘Council. in Suraya- - 
narayana v. Patanna.(1) and Upadrashta Venkata Sas. 
trulu.v. Diw Seetharamudu.(2) do not expressly 
lay down'a ‘presumption’ that in oase “of nam grants ~ 
the grant isJ of’ both the: melvardm' andi that 
kudivaram, but such an initial presumption‘ia 'deduoi- 


(1) ‘48 Ind.-Cas. 659; 41'M; 1012; 9 L. W. 126; 29. 
9. L.J, 163; 1U. P, Ta R. (Py C.) 11 (1919) M: W. N, 
463; 26 M. L. T; 30; 28 C, W., Bl mas L, J; 686; 
21 Bom. b, B; “647; 45 1. A. 209. 

(2) 5i Ind: 08.304; ‘43 M 136 at at i 171, V785 17 
AML, 3.°726; 377M. L. 147, Q2EBom. L R 925; 26 M. 
Lil, -176;2 80vO. Lide 441; LOL: W, 633; 24 C.-W. Ni« 


_ . 199; 46: Fide L23eCPy One Sp diia 
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ble ffom-the'grounds:on which: the. judgments: are- 


based, tp 796, col, 2.] — 
Alagaiya Tiruchittambala v. Saminada Pillai, 1 M.H. 
C. B, 264, Subupalay! Ammal v. Appakutts Atyangar, 


8M H.C. R, 108, Chockalinga Pillai v. Vythealinga’ 


Pandara Sannady, 6 M. H.O. R, 164, Krishnasamt 
Pillai v; Varadaraja' Ayyangar,5 M, 345 (F. B.); 2 Ind, 
Déc. (s. 8.) 240, Thiagaraja v. Gnanasambantha, 7 M. 
974 2 Ind. Deo (N. s.) 844, Chidambara Pillai v; 


Thiruvengadathiengar, 7 M. L. J; 1, Chockalingam- 


Pillai v. Mayandt Chettiar, 19 M. 485: 6 M, L. J. 247; 
_6 Ind, Dec. (N. s.) 1043, Mayandi Chettiyar v; Oho- 
ckalingam Pillay, 27 M. 291; 8 O. W. N. 545; 31 I. A. 83; 
l4 M. L.J. 200; 8'Sar. P O. J. 587 
Rad v. Subbanna, 
Venkatanarasimha 
' 20 M. 299; 7 M. L. J. 251; 7 Ind. Dec. (N. s:) 213 and 
Cheekati Zamindar v. Ranasooru Dhora, 28 M, 818; 

8 ‘Ind. Dec. (xN. s.) 624, considered. 
Pér Wallis O J.—If there ig no sufficient justifica- 


13 M; 00,4 Ind. Deo:(N a.) 752, 


tion for a-presumption: limiting the grant' io the: 


royal share of the revenue only on the ground that 
that was allthe sovereign had to grant, it seems 


ío-follow-that the” grant was: presuniably a grant: 


of that‘ which: the’ sovereign’ had, viz; the pro. 


prietary right in the soil, Bubjeot to the occupancy: 


rights of any of the cultivators: holding under him 
af the date of the grant. [p. 796, col. 1.]- 


‘Thére is no presumption, at any rate in the’ cage 


of. minor inams‘of less than a Village in extent; , 


that there were‘occupancy ryofs‘on the land at 
the time of the grant. The position of these 
inamüdrs is “that of patiddars holding‘ under‘ Govern. 
ment on favourable terms, and the proprietary 
interest presumably transferred to them: by’ the 
grant is sufficient, as in the: case of ordinary 
pattadars, to throw the burden -of provirg the ex. 


istence ‘of ‘permanent tenancy or oecupancy' rights: 


in' the first instance: on: the ‘tenants who 
such rights. [p. 796, col. 3.) 


set up 

Seoond appeal against’ a desres* of: the 
' Distriat Court, Ocimbatore, in Appeal 
Suit No. 92 of 1919, preferred against a 


deeree of the Court of the Distriot Mausif,. 
Udumalpet, in Original Sait. No. 917. of. 


1917. 


. This" sesond appeal'aoming on: for hearing: 


upon perusing: 
the grounds of appeal, the judgments and. 


on 3rd: September 1920, 


deorees. of.the lawer: Appellate Oourt and 
the Court of first: instanes and the 
material papers:in the-suit, and upon hearing 
the: argumenta: of: 


the Appellant, and of Mr. K; V. Krishna. 


swamy Atyar, for the Respondent Nó. 3, and - 


the other. Respondents not appearing. in 
person. or' by: Pfeader, and the gase “having 
stood over for  sonsideration till 29th 
nf. Saptember 1920, the Court (Ayling. ani 
Odgers, JJ.) mado the following 
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(P.O), Appa- 
Naidu v. Dandamudi Kotayya,. 


Mr. A. Krishnaswami- 
Atyar for Mr, T,.Mi Erishnaswo imi Atyar, for- 
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‘ORDER OF REFERENCE TO A: 
, FULL BENOH. 

ÁvLixG, J.—The first point for desision 
in this saze is whether the grant to the, 
temple was only of the Melvaram: and 
appellant atiasks the finding of the Distriet 
Judge on the ground that he has initially 
misdirested himself by supposing that the 
Privy Couneil bad laid down a'presumption 
that the grant was of the soil itself. 

He asys: in paragraph 2 of his judgment: 
“The lower Court is of opinion that the 
presumption, iu  sush eases, is that the- 
grant was only of the right to reesive the- 
royal. share of the produse, The latest 
ruling of the Privy Counsil on the point is 
that the presumption is tbat the grant was 
of' the scil itself. The presumption is, I 
think, in this: instanee sonfirmed by Ex- 
hibit D, a statement sompiled in: 1861, 
whish shows that the then method of 
enjoyment was by leasing tbe land to a 
cultivator for rentand utilising the proeeeds 
for the temple. The Inam- title-deed itself 
(Exhibit B) in no way aontroverts this 
statement or rebuts- the presumption." Again 
in the last paragraph he says: "The burden 
of: proving that the grant was merely ofthe 
Melvarm is on 4th defendant and he has, 
in my” opinion, failed to disseharge it” 

It seems to me elear that the District 
Judge har, in fast, approashed the question 
with this supposed presumption in his 
mind—a presumption whish in his view it 
was' for the defendant to rebut. The eyi- 
dense regarding the nature of the grant: 
is in this, as in most aases of the same- 
elass, so meagre that the existense or non- 
existenae of'an initial presumption one way 
or the other assumes a-spesial importanaee: 
and if: the Distriet Judge is wrong on this 
point, I think we should call: for a- fresh 
finding. . 

It is, therefore, nesessary to determine 
whether any: resent: ruling of the Privy 
Counsil: lays down saeh a: presumption as 
the Distriet Judge suppeses: The only 
judgments whish, so far as is suggested, -he 
ean have'had in mind are those in Suryana- 
rayana v. Fatanna (1) and Upadrashia Venkata 


(1) 48 Ind. Cas. 689; 41 M. 1012; 26 M.L. T. 80; 
23 O. W, N 273; 9 L. W. 126; 290, In J. 153; 1 U. 
P.L. R. (P. C.) 1; 36 M. L. J. 685; 21 Bom. LR, 
647; (1919) M. W, N. 463; 45 J. A. 209 (P. O.) 


` 
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Sasirulu v. Dici Seetharamudu (2), The Srst 
Of these eases dealt with: a minor Inam not 
differing materially, so far as I san see, 
from the Inam with whieh we have to deal, 
Their Lordships said that there was no 
presumption of law, as had bean supposed, 
that in the ease of an Inamdar it should 
ba presumed, in the absence of the [tam 
grant under whish he held; that the grant 
was of the royal share of the. revenue 
only. They added that the grant of a 
village by or on behalf of the Crown 
under British rule is in law to -be 
presumed to be subjest to sush rights 


-~ of oesupaney, if any,as the oultivators at 


the time of the grant may have had. The 
latter ‘is not a presumption with whish 
we are now eonserned. Beyond this they, 
a3 far as Í san see, say nothing about 
any presumption:and they dispose of the 
sase before them on a diseussion of the 
evidense and the inferenses to be drawn 
therefrom, 

The sesond sase dealt with the grant of 
a whole village; their Lordships after 
referring to their previous judgment re- 
iterate that no presumption of law exists 
in favour of a grant of the Melvaram only, 
They proeeed to say: Hash ease must, 
therefore, be eonsidered on. ita own marits” 
and dispose of the sase before them ona 
digcassion of the evidense. 

After sonsidering these jadgments to.the 
best of my ability, I am unable to eliait 
from them any presumption of law that 
the grant was of the soil itself. The neb 
effest seems to be to destroy the supposed 
presumption the other way, and to leave 
no presumption, one way or the other, eaeh 
ease having to be disposed of on its merits. 

This ie the view whish was taken of 
the Privy OCouneil judgments by Abdur 
Rahim and Moore, JJa in Appeala Nos, 160 
of 1919 and 69 of 1918. 

Wa have, however, been referred to two 
resent judgments of this Court, as instanses 
in whieh a different interpretation has been 
placed: upon them, The first of these is 
the judgment in Nandigam Subbarayudu v, 
Kannan Saheb (8), to whieh my learned 


(2) 61 Ind, Cas. 304; 43 M. 166 at pp. 171,178; 17 
A. Ld. 725; 87, M. L, J. 42; 21 Bom. L. R. 926; 26 M, 
L, T. 175; 30 C. L. 4. 441; 10 L. W. 683; 24 0. W. N. 
1297 46 I. A. 128 (P. C.) 
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brother was a party’ and whish he has 
diseussed in the judgment whieh’ he, is 
abont to deliver. Regarding this I need 
say nothing. 

The other oase is Gadadharadoss Bavajt 
v. Suryanarayana Patnatk (4), in which the 
learned Chief Justise certainly seema to take 
the eontrary view, and spesks of the" pre- 
sumption resently laid down by the Privy 
Council that the grant to the Inamdars was a 
grant of the proprietary right in the suit land, 
inolading the Kudivaram as well ss the 
Melvaram interest." 

After the olose of the argument, our atten- 
tion was also direated to another unreported 
ease to whish J was a party at one stage 
(Civil Revision Petitions Nos. 610 to 616 
of 1917). In calling for a fresh finding 
as to whether the grant was of the Melvaram 
only, Krishnan, J., and myself stated that the 
burden of proof had been "ahif*21": by the 
Privy Counsil ruling in ' Suryanarayana v, 
Patanna (1). This was interpreted by 
the lower Appellate Oourt in that sase 
(and I must admit not unnaturally) as mean- : 
ing that the Privy Oouneil ruling l&id down 
a presumption that the grant was of the soil 
itself, 

Whether this was our meaning or whether 
the phrase "shifted" was somewhat unfor- 
tunately nsed, when all we meant was that 
the presumption previously supposed to exist 
had been destroyed, my memory will not: 
allow me to say, and I was nota member 
of the Beneh whieh sonsidered the finding. 
The former is, no doubt, the more natural 
interpretation to put on the language we 
used, though, if it is eorrest, I can only say 
that we assigned no reasons, and on the 
argument now eddressed to us, and on a 
full sonsideration of the two Privy Oouneil 
judgments, [have some to a different son- 
elusion. 

In view, however, of the difference of 
opinion as to the meaning of their Lordsbips’ 
judgments, and of the importanse of settling 
a point whish must frequently arise, I think 
a Referense to a Fall Bench is the only sourse 
to:adopt, I would, thersfore, refer the follow- 
ing queation:— 

Do the rulings of the Privy Connsil in 
Suryanarayana y. Patanna (1) and Upadrashta 


(4) 56 Ind. Oas. 02; 38 M. L, J. 342; (1920) M. W; 
N., 393; 12 Ll W. 71; 27 M. di T. 291, 


| 
| 
| 
| 
| 
| 
| 
: 
| 
| 
: 
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Venkata Sastrulu ^v; Divit Seetharamudu 
(2) lay down a presumption that tbe grant 
is of. both the Melyaram and Kudivaram 
or is there any presumption of law at 
all as to theextent of thegrant dedueible from 
them? . 

Onders, J.—In this ease the point of law 
is whether the learned Distrist Judge is 
right in saying in his judgment that in the 
ease of a grant of an Inam the latest ruling 
of the -Privy Oouneil on the point ia that 
the grant was of the soil itself. He also says 
the burden of proving that the grant was 
merely of the Melvaram is on the 4th defend. 
ant. 

The leading rulings on the point are in 
Suryanaragana y. Patanna (1) and inUpadrashía 
Venkata Sastrulu v. Divi Seetharamudu (2), 
both of the Privy Council, The former direstly 
sombats and overrules the presumption of law 


whieh was previously applied in Madras and. 


Bombay that the grant was of the Melvaram 
only, . Their Lordships point ont that the fast 
that the rulers in India usually sollested 
their land revenue by taking a share of 
the prodvee, sould not be a foundation for 
the aesumption that the ownership of the 
soil was not in the rulera and eonsequently 
that all they had to grant was the right 
to the revenue, Their Lordships add 
that the grant of a village by or on 
behalf of the Crown under British rule 
is in law to be presumed subjest to any osou- 
pansy- rights existing at the date of the 
grant. 

& In my opinion it is quite elear that their 
Lordships do not say that & grant of an 
Inam is to be taken to inelude that of both 
Warams and in the sesocd of the rulinga 
referred to above, they direetly eombat 
again the supposed presumption that a grant 
was confined tothe Melvaram ‘and say “eneh 
ease must, therefore, be sonsidered on its own 
fasts.” They also hold that the history of 
the estate in question is wholly insonsistent 
with the exersiae of any permanent ocsupaney 
rights. 

In Nandigam Subbarayudu v, Kannan Saheb 
(3). (a judgment to, whieh I was a party 
with my brother Seshagiri Aiyar, J.) we 
were inelined to hesitate to apply the 
prinsiples of Suryanarayana v., Patanna 
(1) to tbe grant before us, one by a 
Nuzvid Zamindar, but we thought that 
the Privy Oouneil: by referring to ‘the 
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preamble of Regulation XXXI of 1842 had 
construed a grant of a similar aharaoter as 
eonferring a right to the land itself. We 
distinstly stated that the Privy Council bas 
held that there is no presumption that the 
land revenue alone was granted and that it ' 
is for defendants to show that at the date. 
of the grant they or their ansestors had 
the right: of oceenpansy in the land. We 
examined the evidenee on either side and 
eame to the conolusion that the lands were 
not proved to bein the oseupation of the 
tenants at the time of the grant to plaint- 
iff’s ancestors and that it was, therefore, 
not an estate within elause 3 (íi) (d) of 
the Estates Land Ast. It was neither my 
intention nor that of my learned brother 
(whom I have esonsulted on the point) that 
our judgment should in any sense lay down 
that the grant must be presumed to be. 
that of both Warams and there is, in my 
opinion, nothing to justify the opinion of 
Abdul Rahim and Moore, JJ., in the un. 
reported desision in Appeals Nos. 160 of 
1919 and 69 of 1 18, where they say that 
‘she learned Judges referring to the preamble 
of Regulation XXXI of 1802 seem to suggest 
in one portion of their judgment that the 
grant whieh they had to deal with should 
be presumed to be of the entire rights 
in the land, that is, of both the Melvaram 
and the Kndivaram.’ In my opinion the 
learned Judges there were possibly misled 
by the remark in our judgment where we 
said: ‘Threfore, the grant by one of the Nuzvid 
Zemindars would eonvey the right in the 
property ss well as the right in the soil, 
whieh by Regulation XXXI of 1.02 may 
be regarded as having been surrendered to 
the grantes by the Government.’ This was 
only the application of the finding in Surya- 
marayanna v. Patanna (1) in the sase 
of the old Reddi Kings toa more limited 
owner—a Nuzvid Zemindar, whieh appli- 
sation we thought justified by seetion 2 
of the Regulation. Theré is no enunsiation of 
a presumption of law in the passage referred 
to above, nor was any intended. Itshonld ba 
added that Abdur Rahim and Moore, JJ., held 
that there was no presumption of the grant 
of both Waramms. 

A different view has, however, been taken 
of the Privy Conneilrulings In the ease 
reported in Gadadharadoss Bavazt v. Su ganc- 
rayana Patnais (4) before Wallis, C. J, 


704: + 
MUTAU GOUNDAN t. PERUMAL IYER. 


and Sadasiva: Aiyar, J., the former said: 
‘here -is; however, in this sase nothing to- 
rebut the presumption resently laid: down 
by; the: Privy. Counoil: that: the. grant’ to 
.the' Inamdars wasa grant of the proprietary. 
rightin the suit land; including the Kudivaram. 
as: wolli as: the: Melvaram: interest; No! 
reasons are given. Sadasiva Aiyar Ja Said : 
‘Í agree that after the resent’ dssisions. of’ 
the: Privy Counsil we: must hold that the 
post' settlement grant made to the Inamdar 
(the plaintiff's: ancestor) ‘was a'grant'of both 
Warams:’ This is; of sourse, in direst cor fliat . 
with the interpretation: of Suryanarayana 
v. Pütanna (1): and Upadrashta Venkata? 
Sastrulu v. Divt- Seetharamudu. (2) iw- the» 
judgment in Nandigam Bubbarayulu v. Kannan: 
Saheb (3) ‘(as explained above) and in Appeals : 
Nos: 160 of 1919 and' 69° of 1918-as well. 
as’ in eorflist with what, Lam bound to say,. 
id in: my view the elear. interpretation of: 
the Privy Cóuneil judgments. themselves: 
There: is moreover the decision (unreported): 
in Civil Revision Petitions’ Nos. 610 to 616) 
of? 1917: ta whieh our attention haw been: 
ealléd^ sinee: the- bearing: My- learned: 
brother" was- a" party to: that desision, 1: 
do’ not: propose-toó add. anything. to what! 
hb-has just said in his jadgment'as^to that: 
désision; As I sonsider it important to have! 
the matter set at-rest onee for all —the point: 
is -sonstantly oceurring for desision—1 agree 
' that! the-mattér shoüld.be referred to a Pall 
Bénsh' and! soneür: in: the question: pro: 
posed ; 


Dd 


This sesond appeal eame- on for hearing 
before’the Fall Bench in pürsuanse of tbe said 
Order or 13th Désember.1920. 

MET. M: Ertshnaswami' Áiyerj? for the 
Appellants.--At the time of the grant’ we 
shall. take" it that tha lands-were esultivated. 
Certain’ spesific: lande; nearly.80 asres only, 
were granted. In thé Inant:statement, -the 
then’ jnamdar had stated that the-ineoine was: 
nearly'Re:49. The Collector madé a Survey: 
im 1802- and assessmert' was fixed ut Re: 42) 
So -the' inferénse is that'theInam ‘was: only: 
of the’ Melvaram: . There is: no Jodi, itis 
rent-frea land. The present’ suit is in 
éjestinent by: the present Pujari to recover 
possession from theth defendant, wbo^pur: 
ehased itfrom‘the-3rd' defendant: Then the’ 
Vakil referred to Suryanarayana v. Patanna 
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(D, Suryanarayana-v, Potanna(5) > Upadrashia: 
Venkata Sastrulu v, Divi- Seetharamudu (2), 
séstion 8 of the [nam Ast of 1869, 
Nandigam Subbarayudi: v. Kannan Sakeb (3), 
Subramania’' Ayyar v. Onnappa: Goundan (6), 
Amrit Vaman v. Hari Govind (7). 

> [Warns; O. Ji—The limitation arises: out 
of the: nature of the thing’ granted‘ and 
not on the terms of'the grant.] 

Mr. B, Sdé:ramn Rao for: Mr. K. V; Krishna- 
swami Aigar;for: the Hespondents:— W hen : 
there is a grant, the presumption is that-it is 
of both the. Warams: The effeat of the Privy: 
Oóuneil' judgment! ia: tó" take away” the 
presumption in 20 Madras ete and it must be: 
taken to référ to:the objest:mattér of: the 
Ibam» : 

Upadrashta: Venkata Sasirülu:v. Divi Seetha-- 
samudu (2), 'The' importanse: of the Inam: 
Register id sonsidered and. it. is eonelusive; 
in-‘the absenee of other evidence. 

Baden Powell, page 300.. 

The Privy Couneil'has-gone:baek. to the. old: 
theory ‘beginnirg-from Bhadrayya: vi Venkata: 
ratnam: (Bopayya)' (8) that! the:grant‘is thet 
grant'of-the:whole land: 

Mr. T. M. Kristnaswamz Aiyar; in’ reply, 
referred to Upadrashta: Venkata. Sasirulu v.. 
Divi Seetharamudu-(2). 

OPINION, 

WaiLr, O. J.—The judgments inm Nan-- 
digam  Subbarüyudü- v. Rannan Saheb’ (3) 
and Gadadhurodoss: Bavait' vy. surya- 
narayana Patnaik (4):(to whieh I: was a 
party) and in Civil Revision Petition: No. 
610 of 2917 proseeded upon the' view, whioh, 
I think was not- then seriously: sontésted; 
that the effeot- of: the désisions: of ‘the Privy: 
Counell in Suryanarayana v: Patanna’ (1) 
and in^ Upadreshta Verkotar Sásirulu v. Divi 
Sseiharamudu- (2)! was to: raise: a pre: 
sumption that a grant; to:an; Ihamdar 
was a’ grant of the: proprietary. interest’ 
in the land, ineluding both Warams. This: 
view- was‘seridisly’ shallenged för- the’ first 
time. in Appeal Suits Nos; 160° of 1919 and 
69 of 1918 before Abdur Rahim and Móore; 
JJ; who: held thut* the  efféet: of tbe 

(6) '22 Ind. Cas. 859; 88'M, 608; 26 ‘M, L.-J. 99; 15' 
M: L. T-2868. 

(6) 81: Ind. Cas. 597; 89 M. L. J. 020; 12 L; W; 
578, 28 M. L. T. 889. — E ' 

(7) 56 Ind. Cas. 4li; 44 B. 287 at p.249, 92: 
Bom. L, E; 276. - . 
K] 11 Ind, Oas’545; 21 M: Ta J; 808; 10- Mil. 
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Privy Oouneil decisions was that in. tbe 
oase ‘of ‘a grant’ to an Inamdar there was nó 
presumption one way or the other as to` whe.. 
ther there was a.grant of the proprietary 


intérest in the land. This referense raises the: 


question whieh of these. two views is sorreet. 


Now the first' thing to be observed: is that: 


in the‘two eases mentioned in the Order of 
Reference all‘ that the Privy Couneil was” 
ealled npon to deaide was whether the Jands in 
question were proved to be an "estate" within 
the meaning of.slàuse (d) of sub.sestion (2): 
of seetion’ S'of the Madras Estates Land Ast, 
as ‘‘a* village of ‘whieh the land revénue alone 
bas been granted to a person not owning the 
Kudivaram thereof,” 
elaiming that any land is an estate within. 
the meaning of this definitión has the onus 
thrown on him of showing that the land 
revenue thereof alone has been granted to a 
person not owning the Kudivaram. If there be’ 
a` precumption that an Inam grant ie a grant’ 
of the revenue only, he would, of sourse, be 
entitled to ‘take advantage of it. The question 
whether there was sush a presumption was an. 
open ohe when the. Aet was passed. The 
earliest cases in whieh the question of osou- 
paney right same before the High Court were 


sases of villeges granted in Inam to temples. 


in Tanjore, and ‘in all these oases-it was held 


that’ the teniple'was -the owner of the land. 


and that there was s. presumption against 


the existence of ‘any. ceeupansy right on the 


part of the tenants: Alagatya Tiruchitiam- 
bala’ v. Saminada Fillat. (9), Stubupalays 
Aimmal v. Appakutit Aiyangar (10), Ohocka- 
linga Pillai v. Vythealinga Pundara Sunnady 
(11), Krdshnasamt — Pillai v. Varadajaja 
Ayyangar (12), Thiagaraja v. Gnanasam- 
bantha (13), Ohtdambara Pillai v, 
Thiruvengadathingar (149, | Ohockalingam - 
Pillai v. Mayandt Ohetar (15), Mayanii 
Ohettiyar v. Ohockalingam Pillay (16); Then 
sime" the leading. oases in Appa Haw v. 
Subbanna (17), Vénkatanarasimha Naidu v. 


(9)'1'M: H.C. R, 264, 

(10) 3 'M;.H; C, B; 106.: 

(11) 6 M H: C; B. 184: 

(12) 6 M. 845 (F. B.); 2-Ind..Dee. {N.28} 240: 

(18) 7 M. 374; 2 Ind. Dec: (N. s.) 844, 

(14) TM. L: J, i. 

(15) 19:M, 4855 6 MELT. uii irum Dec: (X^ s.) 
1043, 

(18) 27 M. 291; 8 O, O47: 645/481. 1. A. 83; 14 
tJ..68 
(17) 13 M; 60; 4 Ind, Deo, (Ne Gs) 182, 
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Dandamudt Kotayya (18), Oheekatz zdnindar 
v. Ranasooru Dhora (19), establishing a pre- 
sumption of ossupanay right in Zemindaris 
and other larger estates. There was some 
hesitation abont' extending the same pre, 
sumption to Inams; but after the passing of the 
Madras Estates Land Ast, 1908, there were 
a series of desisions bolding that there was 
a presumption that Inam grants were grants 
of land revenue only, whieh was suffieient to 
make the Inam an estate within the meaning of 
the definition and so aonfer or confirm osen- 
pansy rights i in the tenants, When the Privy 
Couneil in Suryanarayana v, Patanna (1) 
overruled theae désisions and desided that 
there was no sush presumption, the immediate 
result, as regards the question whieh they 
were considering, was that the definition of: 
"estate" had tó be applied without the aid 
of sush a presumption; and that, therefore, 
any person asserting that the land Was an 
estate had to prove that the grant was of 
the land revenue only to a person not owning 
the Kudiyaram, and that, if he sould not 
establish this affirmatively, he must fail, 
These decisions cannot, in my opinion, be con- 


‘strued as ruling that in these oases there is 


no presumption one way or the other. 

There was no oseasion for the Privy- 
Counsil in Suryanarayana v. Patanna (1) to 
rule expressly that there wasa presumption 
that the grant is both of the Mélvaram and 
the Kudivaram, as the initial presumption was ` 
settled by the definition in the Statute. That 
definition, however, only applies when the 
Inam granted is a village. or a separated 
part of a village in whieh the grant is 
of the land revenue only. Here the ease 
is outside the Aat, as the grant was of an 
unseparated portion of a village about 80 
acres in extent; and it, therefore, becomes 
nesessary to eonsider whether the- proposi- 
tion that such grant'was ofthe Kudivaram 
as well as of the Melvaram is properly 
" déduoible from the déeision in Suryanarayana 
v. Patanna (1). In the eourse of the judgment 
their Lordships observed that the question 
was: “Wasita grant of the revenue only 
of tbe village, or waa ita grant of the pro- 
prietary right in the village, that ia of the soil 


m 20 M. 269.7 M. L. J. 251; T:Ind.Dee, (x. a 
(19) 28 M, 318; 8 Ind Deo, (N. 8.) 624 — o 
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of the village,” whieh appears to suggest 
that it was one or the other. They then 
proseeded to rejest the historieal theory that 
in aneient times the ownersbip of the soil of 
land‘ in India was not in the sovereiga or 
Ruler, and that the right of the ruler was 
eonfined to aright to reseive as revenue & 
share in the produee of the soil from the 
gultivator; and they went on to rejeat the 
presumption founded on that theory that in 
the case of an Inamdar it should be presu m- 
ed, in the absense of the Inam grant under 
whiah the Inam was held, that the grant was 
of the royal share of the revenue only. Now 
if there ig no suffeient justifieation for a 
presumption limiting the grant to tha royal 
share of the revenue only on the ground 
that that was all the sovereign had to grant, 
it seems to ‘me to follow that the grant 
waa presumably a grant of that which the 
sovereign had, vis, the proprietary right 
in the soil, subjeet, of eourse, to the oson. 
paney rights of any of the sultivators hold. 
ing under him st the date of the grant, as 
atated by their Lordships towards the slosa 
of their judgment, 

That is a suffieient anawer to the referanse, 
but I would go further and say that, in my 
opinion, there is no presumption, at any rate 
in the ease of these minor Inams of less than 
a village in extent; that there were oseu pansy 
ryots on the land at the time of the grant; 
and that, I think, is why the Legislature left 
them outside the operation of the Act. In 
these sireumstanees, I think that the posi- 
tion of these Inamdars is that of Pattadars 
holding under Government on favourable 
terms, and that the proprietary interest pre- 


sumably transferred to them by their grants: 


ig euffeient, as in the ease of ordinary 
Pattadars, aceording to the line of oaser, end. 
ing with the resent desigion of the Privy 
Counsil in Seturatnam Aiyar v. Venkata chala 
Goundsn (20), to some of whieh I have 
already referred, to throw the burden of 
proving the’ existence of permanent teuansy 
or osocupaney rights in the first instanag on 
the tenants who set up sush rights. In 
this respeet it seems to me that their Lord- 
ships dealt with all these eases in the same 
way. ln Suryancrayant V. Patanna (1) 


20) 66 Ind. Cas. 117; 43 M. 567; (1820) M. W. N. 
a ^ M. L, T. 103, 11 L. W. 899, 38 M. L. J. 476; 
?2 Bom. L, R. 578; 18 A. L.J. 707, 26 €. W. N. 


485; 41 1. A. 76 (P. O), 
k . 
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their Lordships observed in a passage, to 
whieh I have already referred: “Bat a grant 
of a village by or on behalf of the Crown under 
the British rule is in law to be presumed 
to be subjest to sueh rights of ossupanoy, 
if any, as the eultivators at the time of the 
This &eema to me 
to proseed upon the footing that where the 
question is one of ossupansy rights it is for 
the enltivators to establish sueh rights, whieh 
would not be the sase unless the grant was 
presumably a grant of the proprietary interest 
in the soil. In the next sase in Upadrashta Ven. 
kata Sastrulu v. Dict Sectharamudu (2), Lord 
Oave, after alluding to the overruled prasump- 
tion as to the grant being of the Melvaram 
only, stated that “anah oase must, therefore, 
be sonsiderad on its own fasts; and in order 
to assertain the effeet of the grant in the 
present ease, resort mast be had to the terms 
of the grant itself and to the, whole 
siroumstanses so far as they oan now be 
ascertained." This does not, in my opinion, 
negative the presumption that the grant was 
of the proprietary right, but only indicates 
that the question is to be desided on the 
The tests indisated, 
the terms of the grant and the whole 
sireumstapees of the ease, are aubstantially 
the same as those mentioned by Sir Lawrenes 
Jenkins in Upadrashta Venkata Sastrulu v. Divi 
Seetharamudu (2), where, as regards the 
question of ossupansy rights, the presumption 
was expressly found to be in favour of the 
ordinary Pattadar aud against the existensa 
of oesupanoy rights in the tenants holding 
under him. In that sase it was held that 
the tenants had proved that their predesessors 
possessed oosupansy rights at the inseption 
of their relationa with the plaintiffs pra- 
deeeasors, and | think that similarly it is 
for the tenants of Inamdars to establish the 
existenes of osesupansy rights in the same 
manner. My answer to the referense is 
that the two judgments referred to do not 
expressly lay down a presumption that the 
grant is of both the Melavaram and Kudiva- 
ram, ag sush a rnling was not nesessary for 
the purposes of those cases, but that sush 
an initial presumption is dedusible from the 
grounds on whish the judgments are based. 
Coorrs, Trorres, J.— My lord and my 
brother Ramesam, whose judgments I have 
had the advantage of perusing, have reviewed 
the sase-law an this subjest no exhaustively 


Vol, LXIIi] 
MUTHU GOUNDAN 2, PERUMAL IYEN. 


that I.think no useful purpose would be 
served by my going over the same ground; 
espesially as the subjest is one with whieh 
I am nesessarily unfamiliar. There is no 
doubt that the Privy Couneil has in terms 
negatived the rule that this Court had laid 
down, that the presumption was that an Inam 
grant was a grant of the Melavaram only, 
There is to my mind no doubt also that their 
Lordships have not saidin terms that there 
isẹ contrary presumption the other way. 
But I oeannot eonesiye that they meant 
Oourts to try suits of this eharaeter, when 
there is from the nature of things hardly 
ever any available evidenee as to the nature 
of the original grant, withont some working 
rule, eall it presumption or rule as to inoi- 
dence of proof or what you wil. In the 
absense of sush a rule, the result would in 
most adses be a deadlosk: whoever same to 
the Court firat and found himself in the 
position of plaintiff, would necessarily fail by 
that mere acoident, 

I, therefore, agres with my lord that it is a 
nesessary inference from the reasoning of 
their Lordships of the Privy Couneil that in 
the absenee of any evidence one way or the 
other, it must be taken that sueh a grant as 
thia was of both Warams, and I sonour in 
the answer to this referenes whish he has 
formulated, 

Ramusam, J.—The question referred to the 
Full Bensh may be stated to be: “Is there 
any presumption of law as to the extent of the 
grant dedusible from the rulings of the Privy 
Oounsil in Suryanarayana v, Patanna (1) and 
Upadrashta Venkata Sastrulu v. Divi Seethara- 
mudu (2), 

In the above mentioned oases, their Lord. 
ships of the Privy Couneil had to eonsider 
seetion 3 (2) (d) of the Estates Land Ast, for 
the'purpose of desiding the question of juris. 
dietion, víz., whether the suits were rightly laid 
before the Civil Courts, The Inaims in those 
eases were enfranshised whole Inam villages 
and the question whether the grant was of 
the -Melvaram alone had to be sonsidered. 
' For sometime the Madras High Oourt had, 
in a series of cases, (all desided after Marapu 
Tharalu v. Telykula Nesla Kanta Behara (21) | 
not sounting the obtier dicum in Kesa. 
ram Narasimhulu v. Vuddanda Rao Nara- 


simhulu (22), hald that the Courts 
(21) 80 M. 502; 2 M, L, T. 470. 
(22) 16 M. Li J, 388; 1 M, L, T, 102. 
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that the 
and the 


should start with a presumption 
grant was of the Melvaram alone 
onus was on the Inamdar to prove that he 
had both the Warams or, therefore, had the 
right to ejest, Their Lordships of the Privy 
Counsil held that no such presumption exists. 
They point out, sash a presumption was based 
on the assumption “that the right of the 
ruler was eonfined to a right to receive as 
revenue a share in the produee of the soil 
from the eultivator" and then say: “ That is 
an assumption which no Court is entitled -to 
make, indeed that fast would support the 
contrary assumption that the soil was vested 
in the rulers.........,.,..." (page 10195), If 
the assumption on whish any presumption is 
to be based shonld be not, that the rulers 
were owners of & share in the revenue, but 
that the soil was vested in the rulers, it 
follows that the presumption as to the extent 
of the grant should correspondingly shange 
íe., itis not merely the Melyaram but the 
whole right in the soil for the ordinary rule 
in sonstruing grants is, that the grantor 
grants all that he has and whieh ean, there. 
fore, be granted, That this ie what their 
Lordships meant is elear from the sentenge 
at page 1020*; " [t is not proved, nor ia there 
any evidenee to suggest, that at the date of the 
grant there were any tenants in the village 
holding lands with any rights of ossupaney 
by sustom or otherwise," Who is to prove? 
Obviously, the tenants who were the defend. 
ants in that ease, This sentenes, in my 
opinion, throws the burden of proof on the 
tenants and indisates one mode in whieh it 
ean be dissharged. Again, at page 1021* 
their Lordships say: “But a grant of a 
village by or on behalf of the Orown under 
the British rule isin law to he presumed to be 
subjest to snah rights of oseupanoy, if any, 88 
the oultivators at the time of the grant 
may have had, 6.6, may be proved to have 
had.” Who is to prove the right whieh, 
by subjecting the ownership, subtracts from 
or diminishes it? The person who relies on it, 
or the tenant, 

It is true that the sentenses I have quoted 
from pagesi19209 and 1021* of Surayanarayana 
v Patanna (1). have not been repeated in 
Upadrashta Venkata Sastrulu y, Divi Seetha. 
ramudu (2). Apart from the fast that there 
is nothing to show that the desision in 
Upadrashta Venkata Sastrulu v. Divi Secthara« 

*Pages of 41 M.—[E4,]] 22.  . 
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-mudu (2) was intended to affest or modify 
‘the observations in Suraynarayana vV. 
‘Patanna : (1) a alight sonsideration will 
-show that this seonslusion follows from 
the simple statement—that there is no pre. 
:sump$ion that the Inamdar is grantee of 
‘the Melvaram -alone—withont more, Now 
“when & grant of-an Inam is admitted, it may 
! be: coneeded: that the grantes is the owner of 
‘something. What is that something’? The 
-appellant's Vakil eonsedes (in my opinion, 
rightly) that it must be either (1) Melvaram 
“Alone, or (2) Melvaram and Kudivaram. The 
first alternativo expresses the minimum 
‘extent of the grant—:e, -represents the 
extreme position against the Inamdar, and his 
grant oan never be less than that. If, at all, 
it may be more, The Madras High Conrt 
‘held that they would start with only this 
‘minimum. The Privy OCouneil upset this 
‘rule. What follows? The only other al. 
‘ternative is that the Inamdar has both 
"Warsms. There is no middle seoursc. A 
-grant of Melyaram plus something more but 
‘not  Melvaram and Kudivaram’ is meaning: 
~ ' legs and sannot be soncsived. The statement 
in Upadrashía Venkata Sasirulu v. Divi Sectha- 
.rümudu ' (2) ‘Each ease must depend on ita 
<fasts’ merely states what has to be done in 
«every ease— whether there are presumptions 
or noi—and sannot be taken to sontravene 
“the express statements in Suryanarayana v. 
‘Patanna (1). 

It has been held in this Court that it 
makes no difference whether the grant'is by 
the rulers or Zamindars. 

I now pass:on to the question whether the 
eonelusions I have some to should be'eonfined 
to -whole villages or should -be extended to 

. minor enfranshised Inams. One would think, 
‘from the nature of the case, that it is an 
. a fortiori inference for minor enfranehised 
.Inams, It may be said that, «when a whole 
village is granted (1) it aould not have been 
intended that the grantee should -sultivats 
.the whole village -Atmself,-and (2) it-ia 
very unlikely that a whole village would 
be a village of waste lands. Some lands 
:at . least would have -beeti eultivated and 
‘it-sould not have been intended “to: affeat 
‘the rights-of saeh «eunltivators, whatever they 
«are, ‘Both these -sonsiderstions disappear 
“when we some to grants of small extents. 
‘When-we‘remember:that these Inams were 
granted to favourites or poor dependants, one 
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would think that the -subjest-matter of the 


‘grant was intended ta oover sll that ean be 


extrasted‘from the soil. It seems to m8 


‘that the -smaller the -area :grented, -the 


stronger the presumption in favour of - the 
Inamdar, 

When we consider the: history of the sase- 
law leading to the legislation (Madras 
Estates Land -Act), the seme sonalusion 
follows. From the time of Ohookalinga 
Pillat’s case (11) onwards, the general impres. 
sion was, neither in Zemindaris nor in' Inams, 


‘the tenants had any oesupansy right. The 


contrary view began to gain ground (so 
far as  Zamindars are soneerned) in 
Appa Rao v. Subbanna (17) and Vencata 
Mahalakshmamma v. Ramagogt (23), whish, 
however, laid down no  prineiple. A 
presumption in the nature of a rule of 
law was first laid down in Venkatanarasimha 
Naidu v. Dandamudi Kotayya (18) and was 
extended in Oheshai; Zamindar v. Hanascoru 
Dhora (19), It is unneaessary now to consider 
how far this rule was right. The rule served 
its purpose from Venbatanarasimha Naidu 
v. Dandamudt Kotayya (18)up to the legislation 
in the Madras Estates Land Act and-what was 
given by the rule of law is now given by legis. 
lation to tenants in. estates. My opinion is, if 


“the Madras Estates Land Ast was not passed, 


those desisions in . Venkatanoras:mha Natdu v. 
Dandamudi ‘Kotayya (185) and. 'Oheekaté 
Zamindar v. Hamasooru -Dhora (19) would 
have been shaken by the resent Privy Couneil 
decisions, 

So far-as : Inams :are sonserned, for some- 
time -there-was' some hesitation ir applying 
Venkaianarassmha Naidu v. Dandamudt 
Kotayya (18) to them. As to them, ‘it was 
expressly laid down that the onus is on. the 
tenant to prove  oecupaney right, See 
Thiagaraja v. Gtyana Sambandha -Pandara 
Sannadht (24) and Achayya v. ‘Hanumant. 
rayudu (25),. Venkatacharlu v.-Kandappa (26), 
the phrase ' the right to ejeet’ in whieh “wan 
explained in Gandrapu Sinayya-v..Koppinent 
Venkatarainam (27), Marapu .Tharalu -v. 
‘Telukula Neelakanta Behara (21), . Second 


(28) 16 M. 271; & Ind. Dec. (N.s.) 896, 
(24) 11 M. 7%; 4 Ind. Dec. (N. a.) 54. 
(25) 14 M. 269; 6 Ind. Deo. (N. s.) 189. 
(20) 15 M, 95;.6 Ind. Deo. (N. 8.) 415, 
(27) 6 Ind. Oas. 701, 7 M. L, T. 850. 
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Appeal No. 1021 of 1905 (unreported, desided 
‘in January 1908). So late as in 1902 it was 
said [vide Subbaraya Sastri v. Krisinaiga. (28) 
desided in 1902 bnt reported late) that there 
was no presumption either way, & statement 
whióh 1 do not quite understand. The tide 
turned definitely in Bhadrapga v. Venkatarat- 
nam (Bapayya) (8) until it was firmly estab- 
‘lished in the case in Suryanarayana vw. 
‘Potanna (5), afterwards reversed by the 
Privy Council. The presumption was used 
by the Madras High UOourt to shift the 
onus from the tenants (which was the 
prior existing state of things) on to the land- 
‘lord and the deasision of the Privy Couneil 
restored the state of things as it existed ia 
Aohayya v, Hanumantrayudu (25) and Ranga- 
sam Reddi vy. Gnana Sammantha Pandara 

Sannadht (29) (for ryotwart land). 

It is significant that the Legialsture, when 
it interfered in 1£08 after the most sarefol 
and arxicus ecneideration, confined the legisla- 
tion to estates whieh included only «certain 
jnam villages The definition in gestion 3 
(2) (d) itself is strong evidence that the 
Legislature thcught either there waa not, or 
there ought not to be, oeeupany right in minor 

‘Inama and some Inam villages—it being on 
“the tenant to prove to whioh Inam villages.the 
Ast applies, 

The presumption in favour of the Inamdars’ 
right to both Warams may be weak or strong 
aecording.to cirsumstanees. It may be even 
easily rebutted. But when there is no 
evidence, it exists. One word I will add. 
The referenae by the Privy Couneil to the 
entry in Oakes Register whieh, they say, ia 
‘ gonclusive showa that, if there isan entry in a 
register that the land, or Agraharam, or 
‘village ‘or field is granted, it means both 
"Warams are granted, The entry in oolumn 
1 of Exhibit D of this ease (I do not say 
-anything of other entries or other faots) is 
-like the entry in Oakes Register and in my 
opinion, tha Distriet Judge was perfestly 
right in the way in whieh he used Exhibit D 
‘to strengthen the presumption. 

It is true that my remarks equally apply 
‘to minor subsequent lnams, bnt, as the ques- 
‘tion, whether the Estates Land Aet applies to 
‘them, i&: under eonsideration by a Beneh of 
three Judges in Letfers Patent Appeal,:I do 
not say more about them, 


(28) 7 Ind. Cas. 358; 20 M. L, J. 526. 
(29) 22 M, 264; 8 Ind, Dee. (a. 5.) 188. 
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In the result, I coneur in the answer to the 
réferense proposed by my Lord the Chief 
Justiee, 
Reference answred in the | affirmative. 
M, 0, P, 
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SrooxD Crvin APPEAL No. 166 or 1920, 
January 3, 1921, 

Present :—Mr, Saunders, J. C. 
MAUNG YAN QGIN— DEFENDANT — 
APPELLANT 

] Versus 
KATHARASAN CHETTY-—PrarsTIFF— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XXXIV 
— Mortgage, suit on—Accounts, mode of taking— 
Amendment of decree—Notice to opposite party— 
Jurisdiction of Trial Court. to amend. appellate decree 
—Hxecution, stay of—Appeal, whether - operates as 
stay of enecutton—Time limited for payment. by Trial 
Court — Extension by Appellate Court. - 


The scheme and intention of Order XXXIV of 
the Civil Procedure Code is that a general account 
should be taken once for all and an aggregate 
-amount be stated in the -deeree for principal, 
interest and -cosis due on & fixed day, and that 
after the „expiration of that day, if the property 
should not be redeemed, the matter should pass 
from the domain of contract to that of judgment, 
and the rights of the mortgagee should thence. 
forth depend, not on the contents of his. bend, but 
.on the directions of the decree, [p. 80), col, 2.] 

Ordinarily a decree should not be amended with. 
out noiios to the opposite party. [p. 801, col. 1.] 

Once & decree is confirmed on appeal, it is 
merged in the Appellate Oourt’s decree . which is 
the only.deoree in the. suit, and the Trial Court 
has no longer any jurisdiction to amend that decree, 
[p. 800, col. 2.) 

An appeal. dees nob by itself operate asa stay 
‘of execution, nor does the Appellate Court's deoree 
operate .tpso facto to extend the time allowed for 
payment by the Trial Court, If any extension is 
desired, an application should be made to thea 
Appellate Court to -have a fresh day -fixed for 
payment. [p..801, col. 2,] 

Appetl. 

Mr. &.:‘Mukerjee, for the Appellant, 

“Mr, 4E. G,Atyangar; for the Respondent, 

JUDGMBNT,—This appeal arises. out of 
proseedings in eonneetion with the exesntion 

‘o£ the deeree in Civil Regular Suit No. 35 of 
:1909 .of.the.Sub-Divisional Court, Yamcthin. 
The final disposal.of.the.matter has been de. 
layed by;repeated appesls.and by.a series- of 
mistakes on the part ofthe Courts sonserned. 


800 
Nang YAN GIN ©, KATHARASAN OHETTY, 


' The suit was upona mortgage-bond, The 
amount sesured by the bond was Hs. 1,000 
and a further sum of Rs. 1,030 was olaimed 
as interest due (the amounfof interest due 
was much larger, but the plaintiff's alaim to 
the balanee was 
Divisional Oourt in its judgment direeted that 
plaintiff should be given a desree for sale 
with sosts and the judgment declared that 
the amount “due to date was Rs. 2,000 plus 
costs." The plaint prayed for a deeree with 
interest on the amount due till date ‘of 
realization. 
entitled’ to -judgment to this effest, and the 
first mistake made would seem to have been 
the omission of any reference to interest in 
the judgment. Upon this judgmeit a 
preliminary deeree was drawn and by this it 
was declared that the amount due to the 
‘plaintiff on assount of principal, interest and 
costa ealeulated up to the 22nd day ..of Marek 
1911 was Rz, 2,250-2 0. This desree was 
dated the 22nd day of September 1910, If 

- the reference to interest in this part of the 
deeree was intended to convey that interest 


. had been salanlated and allowed, it was © 


clearly misleading and insorrest, for the 
amount of Hs. 250-2-0 was the amount of 
the plaintiff's . aoste, whieh, with the 
Rs. 2,000 olaimed in the plaint, made up the 
dum of Rs. 2,250-2-0 decreed, , 
The desreo went on to state that the 
defendants were to pay this sum on or before 
the 22nd day of Marsh 1911, and that if this 
wore not done, the mortgaged property should 
be” sold and the sale-proseeds should. be 
applied in payment of what is deslared due to 


the plaintiff together with subsequent interest ` 


and subsequent sostas. 
There was further an order that if the 
gale-proseeds were insufficient to pay. the 
amount due, the plaintiff should be at liberty 
Xo: apply fora personal deeree, The final 
order giving plaintiff liberty to apply fora 
; personal desree was set aside on sesond appeal 
by this Court on lst September 1913 (Civil 
Sesond Appeal 234 of 1911). but neither in the 
Distriet Court nor in this Court were .the 
l defendants, who alone appesled, otherwise 
suaeesstul. 
. [pon the 9th June 1919 the Sub Divisional 
- Qourt drew up a final desree, direating that as 
the sum of Rs, 2,250-2 0 had not been paid, 
* the property should be brought to sale and this 
sum together with the subsequent sosta should 
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ba paid to the plaintiff desree holder out of 
the proseeda 
The plaintiff thereupon olaimed that he 


«was entitled to the eonlrast rate of interest 


till the time the final deoree was drawn, On 
this the Oourt forthwith, aud without issuing 
notiss to the judgment-debtor, drew up an 


‘amended deorse, diresting that the sum of 
' Rs. 3,650 as interest should, with subaequant 


costs, be added to the Rs. 2,250-2 0 payable 
to the plaintiff, Against this amended desree 
the defendant judgmoent-debtor, Maang Yan 
Gin, having appealed unsuassssfully to the 
Distrie& Court, now somes to this Court in 
second appéal Ib is urged that as the 
original deeres in tha suit, that ig the 
preliminary desree, whether the desrea of the 
Sab- Divisional Court or of this Court, contained 
no provision for interest, the Judge has acted 
contrary to law in allowing interest ; that the 
only subsisting desres being the daesrae of 


‘this Court, the Sub Divisional Judge had no 


jurisdistion tə amend the desree by allowing 
interest; that the award of interest at the 
sontrast rate from the date of institution of 
the anit to a date six months after the date of - 
the desree of this Court was sontrary to 
law; and that the prosedure in amending 
tha deeree em parte was improper and 
sontrary to.law.. : 

As to the first point, it is not sorrest to say 
that the deeree contained no provision fcr 
interest. As pointed out above, it sontained a 
misleading referenss to interest payable up 
to the time fixed for payment. Bat it also 
allowed interest, though it did not fix the 
amount, up to the date of realization. As to 
the sesond point, I think, there san be no 
doubt that the desiree ofthe Sub.Divisional 
Oourt and also the desrea in first appeal 
ware superseded by the desree of this Court, 
which was the only subsisting deeree eapable 
of exeeution, and further that the amendment 
of the desree, so far as there was an amend- 
ment, by the Court of first instanse was with- 
out jurisdistion. Shtvlal Kalidas v. Jumaklal 
Nathiz Desai (1). , But even.if the Sab- 
vivisional Oourt had juriadistion to amend 
or alter its desree, I am of. opinion that 
its astion eannot be supported or justified in 
this ease. e 

The judgment and the preliminary deoree 
of the Sub Divisional Court, whish so far 


(1) 18 B. 642; 9 Inti, Deo, (N. s.) 870, 
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were confirmed by this Court, made no 
provision for the payment of interest from the 
date of suit to the date fixed for payment. 
This again was not provided for in the final 
desree as originally drawn, but it was 
provided in the amended final deeree that the 
eon'raat rate of interest should be allowed 
for this period, The lower Appellate Court 
has attempted to justify this alteration, by a 
referenae to sestion 151, Code of Civil 
Prosedure, but I think it is obvious that the 
provisions of that sestion do not oover a case 
of this kind. To suggest that it was 
necessary for the enda of justies, by a 
Summary order and without notiseto the 
judgment-debtor, to inerease the amount 
payable under thedesres from Rs. 2,259 to 
Bs. 4,890 and that without any warrant in 
the terme of the first Oourt/s judgment but 
merely besausea mortgages is, on general 
prinsiples, entitled to interest to the date 
fixed for payment is, [ think, on the fase of 
it, absurd. Nor oan seetion 152, Code of 
Civil Prosedure, apply. The preliminary 
desree was in fast in aecordanee with the 
judgment. Hasan Shah y. Sheo Prasad (2). 
The only method by whieh it was open to the 
parties to obtain an alteration of the desrea 
in the required direstion was by an application 
for review of judgment or by appeal. 
"Moreover, with referense to- the further 
ground of appeal whetber the law does or 
does not permit the. amendment of a deoree 
in the ciroumstanses deseribed, I think it ig 
obvious that sush an amendment should not 
have been made without, notise to the op- 
posite party. Apart from any question of 
justios or injustice, it is probable that, if 
notise had issued, the Court would have 
‘been saved from sush a gross error as the 
granting of interest at 36 per oent. per annum 
not only upon the prinsipal money and 
&osrued interest, but upon the eosts, from 
the date, not of the deoree, but of the institu- 
tion of the suit. 

The third and last objeation taken by the 
present appellant is to the grant of interest 
by the amendment at the sontract rate from 
the date of institution to a date. six months 
subsequent to the date of the desree. of this 
Court in second appeal. 


(2) 15 A. 121; A. W. N, (1803) 44; 7 Ind. Dec, 


(N, s.).796 
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Here the Judge'of the Sub. Divisional Court 

would appear to haye realised, what 
he failed to realize when he assumed juris- 
dietion to amend the deeree, that the desree 
whieh was to be executed was that of this 
Oourt, but he appears to have erroneously 
interpreted the effect of that deeree as 
extending the time allowed to the mortgagor 
for payment. The desree of this Court, so 
far as it affirmed the desree of the Court of 
first instanas, dirested that the amount of the 
mortgage debt should be paid, as direoted by 
the Trial Court, onor before the 22nd day of 
Maresh 1911, The fast that that day had 
passed when this Court’s desree was signed 
made no differenae. The appeal did not 
in itself operate as a stay of exesution, nor did 
the Appellate Court’s desree operate to extend 
the time allowed for payment. Bhola Nath v. 
Kanti Ohunadra (3) and Ohsranjt Lal v. Dharam 
Singh (4). It was open to the mortgagor to 
apply to the Appellate Court to haye a fresh 
day fixed for payment, 
. 16 does not appear that the mortgagea was 
here entitled to interest at his eontraet rate 
on anything exeept the prineipal outstanding 
at the time of his suit, though to this he was 
entitled up to the dato fixed for payment. 
The matter is very elearly explained in Sundar 
Koer v. Bat Sham Krishen (5), where their 
Lordships of the Privy  Couneil observe: 
“The ssheme and intention of the Transfer of 
Property Aat” (see Order XXXIV of the pre- 
Bent Code of Civil Proeedure) “was that a 
general assount should be taken onee for all 
and an aggregate amount be stated in the 
decree for prinsipal, interest and soats due on a 
fixed day, and that after theexpiration of that 
day, if the property should not be redeemed, 
the matter should pass from the domain of 
sontraet to that of judgment and the rights 
of the mortgagee should thenaeforth depend 
not on the aontents of his bond,. but on the 
direstions of the desree." 


In allowing interest at the rate of 6 per 
sent, per annum from the date of this Court's 
desres, the Sub- Divisional Court has shown an 


(8) 25 0. 811; 1 O. W. N.-671;-18 Ind. Dao. (N, s.) 
208 


(4) 18 A. 456; A. W. N. (1896) 130; 8 Ind. Dec. 
(N. s.) 1009. - 

(5) 34 C. 150 at p. 161; 4 A. D. J. 109; 5 0, L. J. 
108; 9 Bom L. R. 304; 11 C. W. N, 249; 17 M. 87, 
43; 2 M, L, T, 75;:34 I. A. -9 (P. 0.). 
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appresiation of this rule, but has been mistaken 
in its applisation. 
The question is now what orders should 


be passed by this Court in the eireumstanees.. 


There is no doubt that the defendant-appel- 
lant has been very seriously prejudised by the 
orders passed by the Oourts below, whieh he 
had no means of eontesting in the first Court 
and whieh were passed by that Oourt without 
jurisdiction’ or in breash of well-established 
rules of law, On the other hand, the plaintiff- 
respondent has also suffered owing to the 
failure of the Courts to grant him the relief 
to whieh he was entitled, and though he 
was himaelf to blame in failing to draw 
the attention of the Courts to the faet, there is 
no reason why he should be unnesessarily 
punished, The usual rate of interest allowed 
by the Court is 6 per sent, but the amount is 
in the diseretion of the Court and a rate may 
be fixed whieh, without being exeassive, will be 
fair to both parties. 

The plaintiff was entitled to simple interest 
at 3 per sent. per mensem upon his prineipal, 
Rs. 1,000, for exastly one year and three 
montha from the date of filing his suit to the 
date fixed for payment, t.e., from 23rd Deeem- 
ber 1909 to 22nd Marsh 1911. He was not en- 
titled:to eompound interest or to interest upon 
his sosta at this rate. He was, therefore, entitled 
to Rs; 450 by way of interest to 22nd Marah 
1911. He was also entitled to Courtinterest,?.¢,, 
6.per:eent, per annum, upon the total amount 
then due, that is upon Re. 2,700.2-0, until the 
date of realization, whieh appears to hava been 
in Desember 1919. Owing, however, to tho 
errors hoted above, he is by the preliminary 
deeree, which is not now eapable of alteration, 
only entitled to Rs. 2,950.2.0 together with 
interest on that amount from the date fixed 
for payment, that is the 22nd Mareh 1911, to 
the date of realization, Desember 1919, 
Interest at the rate of 9 per sent, per annum 
will produse approximately the sama sum 
as he would have been entitled to but for 
the error of the Court, and appears tobe 
reasonable. l 

The order of the Sub Divisional Court 
direeting that the judgment-debtor pay 
Hs. 3,650 by way of interest is set aside and in 
lieu thereof there will be anorderdiresting him 
to pay the: deeretal amount of H5.2,250.2.0 
together with interest at 9 per cent. per 
"nnum on that sum from the 22nd Maresh 


1911 tothe date of realization, He will also, 
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of eourse, pay all subsequent eosts for whieh 
he is liable, bnt will reseive his sosta in this 
Court and inthe Oourta below from the 
respondent in the present appeal. 


Decree varied. . 


< 
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ALLAHABAD HIGH COURT. 
Srconp Civiu APPRAL No, 843 or 1919. 
June 14, 1921, 

Present:—-Mr, Justiee Lindsay and - ' 
Mr. Justice Kanhaiya Lal. | 
BISHESHAR SINGH- PLAINTIFF 
— APPELLANT p 
. vETsUs s 
HANUMAN SINGH— DEFENDANT 
— RESPONDENT, 3 
Civil Procedure Code (Act V of 1908), O. XXI, 
r, 35 (2)— Common land—~COo-sharers in joint culti- 
vating possession~-One co-sharer ousted by another— 
Buit for joint possession— Decree, form -of —Co-sharer, 
right of, to appropriate specific plot. : 


A plot of common land was in the actual cultivat- 
ing possession of the plaintiff and defendant in 
equal shares; the defendant ousted the plaintiff 
and took up cultivation of the entire land, 
In a suit for joint possession of the plot, the 
Courts dismissed the olaim, but passed a decree 
declaratory of the plaintiff's title as co-sharer along 
with other co-sharers: 

Held,that plaintiff was entitled to a decree for 
joint possession and not merely a decree for declara- 
tion. [ p. 804, col. 2.] : 

As & general rule, no co-sharer bas a right to 
appropriate a specific portion of the common land 
to hig exclusive use and thereby to exclude his 
co-sharers from all use and enjoyment of the same 
without a lawful partition. But where & person 
has been in possession of 2 piece of joint land for 
a longtime without any let or hindrance by the 
other co-sharers, or where he has been so in 
possession jointly with some other co-sharers, he 
is entitled to continue in possession till a partition 
is effected. His possession must, however, be either 
‘physical or constructive through his own tenants, 
and not under a right to hold common to, or 
exercised by, all the co-sharers, [ p. 808, col. 2.) E 

Seeond appeal from æ deeree of the 
Additional Subordinate Judge, Cawnpore, 
dated the 7th April 1919. 

Dr. K. N. Katju, for the Appellant. 


Mr, P. L. Banerji, for tho Respondent, 


Vol. Lxitt] 


BISBESHAR SINGH t, HANUMAN SINGH. 


JUDGMENT.— The dispute in this appeal 
relates to sertain plots of land, situate in 
Shamilat Patti Pami in Mauza Kura Kanik. 
The plaintiff is one of the co-sharers of 
. that village, So is the defendant, 

The land was originally a part of the 
Shamilat land of that village yielding 
grass, to the benefit of whish, aseording to 
the plaintiff, both the parties were entitled. 

The allegation of the plaintiff was that 
up to 1323 Fasli the plaintiff used to take 
the grass of the southern half of the land 
and the defendant used to take the grass of 
the northern half of the land, There was a 
farther allegation that in the year 1824 
Fasli the land beeame fertile owing to the 
deposit of silt from the river Jamna and 
that the parties aultivated their reapestive 
half shares and appropriated the profits of 
their shares of the land that year. There 
was alsoan allegation that in 1325 Fasli 
the defendant ousted the plaintiff and took 
up wrongful sultivation of the entire land, 
thereby depriving the plaintiff of his right. 

The defendant pleaded that theland in 
question was his separate property, that 
he had been in separate possession of the 
same and that the plaintiff had never been 
in-possession of: any portion thereof, at any 
rate within twelve years prior to the suit, The 
Oourts below dismissed tha alaim for joint 
possession and passed a deerea for a deelara- 
tion that the plaintiff and the defendant 
were entitled to the land in dispute as ao- 
.Sharers along with the other so-sharers of 
Patti Pami. The Oourt of first instance 
took the view that in 1324 Fasli, the plaint- 
"if and: the deferidant had jointly sultivat- 
ed the land after the river had reseded, 
leaving a deposit of sili on the land. The 
lower Appellate Court, however, expressed no 
opinion on that point. It relied on the 
desision in the sase of Dhanraj Pandain v. 
Sheo Raj Pande (1) in support of the pro- 
position that the plaintiff was not entitled to 
a deeres for joint possession, 

We do not sonsider, however, that that 
desision is appliaable. The plaintiff there 
elaimed exelusive possession of sertain land, 
on whish the defendant had osonstrusted a 
shed and  plantbd eertain trees, and the 
finding was that-the former was not entitled 


(1) A, W, N» (1906) 194, 
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to exelusive possession. In Bhairon Rat v. 
Saran Rat (2) it was held by a Full Beneb 
that if a plaintiff was in joint possession of 
sertain property and was illegally ousted 
from joint possession of any portion thereof 
by & eo-owner, he was entitled to be restored 
to sueh joint possession. Asa general rule, 
no eo-sharer has a right to appropriate a 
spesifib portion of the summon land fo his 
exelusive use and thereby to exelude his 
so-sharers from all use and enjoyment of 
the same without & lawful partition. But 
where a person has been in possession of a 
piese of joint land for along time without 
any let or hindranse by the other eo-sharers, 
or where he has been so in possession jointly 
with some other so-sharers, he is entitled to 
sontinue in possession till a partition is 
effested. His possession must, however, - be 
either physieal or sonstruetive through his 
own tenants, and not under aright to hold 
sommon to, or exersised by, all the eo-sharers, 
The governing prinsiple, applieable to sueh 
eases, has bean laid down in Watson and Oom- 
pany v. Ramchund Dutt (3), where Sir Barnes 
Peasoak, who delivered the judgment of the 
Judisial Committee, observed:— “Th seams to 
their Lordships that if-there be two or mora 
tenants in.sommon and one (A) be in aetual 
ossapation of rartof the estato, and is 
engaged in eultivating that part in a proper 
course of  sultivation, -as if it were: bis 
separate property, and another ftenarit-in- 
sommon (B) attempts to some upon . the 
said part for the purpose of earrying on 
operations there insonsistent with the 
eourse of sultivation in which Ais engaged 
and the profitable use by him of the said 
part, and A resista and prevents sueh entry, 
notin denial of Bs title, but simply with 
the objeet of protesting himself in the proa 
fitable enjoyment of the land, sush sonduet 
on the part of A wonld not entitle B to a 
‘deores for joint possession.” His Lordship 
then went on to explain:— "In India a largs 
proportion of the lands, insluding many very 
large estates, is held in undivided shares, 
and if one share-holder ean restrain another 
from eultivating a portion of the estate in a 
proper and husband-like manner, the whola 


2) 26 5 588; 1A. L. J. 188, A.W, N + (1000) 
196 (F 
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estate may, by means of sross-injunotions, 
' have to remain altogether without sultiva- 
' tion until all the share-holders san agree 
: upon a mode of eultivation to be adopted, or 
‘until a partition by metes and bounds ean be 
' effected, a work whieh, in ordinary sourse, 
, im large estates would probably ‘oasupy a 
, period ineluding many seasons. In sush a 
‘ease, in a climate like that of India, land 
: whieh had been brought into eultivation 


' would probably become waste or jungle and 
'. greatly deteriorated in value. 


In Bengal the 
. Courts of Justise in oases, where no spesifis 
: sule exists, are to aet according to justice, 
, equity, and good sonssiense, and if, in a 
.ease of share-holders, holding lands in 
:sommon,it should be found that one ao- 
:Bharer is in the aet of eultivating a portion 
of the lands, whieh is not being actually 
:used by another, if would ssarsely be oon: 
‘sistent with the rule above indisated to 
restrain him from proseeding with his work, 
:or to allow any other share holder to appro- 
-priate to himaelf the fruits of the other’s 
‘labour or capital.” 

» In Phani Singh v. Nawab Singh (4) one 
‘of the eo-sharers had taken possession of 
‘eertain land on the death of a sommon 
‘tenant, who had been sultivating the same, 
‘end the desree passed by this Court was 
‘that the plaintiff and the defendant as 


160 sharers of the village were entitled to. 


joint possession of the land in suit, and 
dhat neither was entitled to possessicn to 
the exalusion of the other. An injunotion to 
‘restrain the defendant from dealing with the 
land by eultivating it, letting if to tenants, 
‘or: reaciving the rents and profits of it in 
any way.to the exelusion of the plaintiffs 
without their -eonsent, was refused. In 
. Ram Oharan. Rat v.: Kauleshar Ras (5) the 
plaintiff was found to have been in joint 
possession of the disputed land prior to his 
‘dispoasession and was held entitled to be 


qeestored to his former possession, 


“ Tha same matter was again considered in 


` ‘the ease of Jagar Nath Ojha v. Ramphal (6), 


and the view taken by this Court was that 
‘the plaintiff, who was entitled to‘ possession 
jointly with other persons, could be granted 
a desree for joint possession, . whether the 


M4) 28 A. 161; A. W. N. (1905) 238, 
à (5) 27 A. 153; A. W. N. (1904) 199. 
(8) 13 Ind, Cas, 79; 34 A, 180; 8 A, L. J, 1812, . 


‘of proof. 


plaintiff was originally in joint possession 
and was subsequently dispossessed, or whe- 
ther he had never been in possession. That 
prineiple has now been resognised by Order 
XXI, rule 35 of the Code of Civil Procedure, 
whish preseribes the manner in which a 
desree for joint possession ean be exesuted. 

The lower Appellate Court here held that 
neither party was in possession of the dis- 
puted land till it was brought under sultiva- 
tion in 1324 Fasli; but it omitted to deside 
by whom the said land was eultivated in 
that year after it had besome oulturable by 
the deposit of silt from the river Jamna. 
The Khasra for 1324, whish the Trial Court 
ascopted, however, proves that the parties 
had been in aotual sultivatory possession, 
and that being so, we are of opinion that the 
defendant had'no right to oust him, and the 
plaintiff is entitled to a  desree for joint 
possession without prejudies to the rights of 
the other so-sharers of the village. 

The appeal is, therefore, allowed to this 
extent that the plaintiff will be granted a 
deeree for joint possession subject to the 
rights of the other so sharers of the village. 

The parties will bear their own eosís in all 


ihe Courts. 
Appeal allowed, 


MADRAS HIGH COURT. . 
Crvin Revision Potirrion No. 492 or 1919, 
February 3, 1921. 
Present: —Mr, Jastios OldBald. 


. MALLAMPALLI PERAYYA LINGAM 


—PraiNTIFE—PETITIONEE 
versus 
VATOHAVAYI VANKATAPATHIRAJU 
(DIED) AND OTAERS— DEFENDANTS— 
RESPONDENTS, 
Inam grant—Presumption that grant not restricted 
io melvaram, applicability of, to private grants—Grant, 
resumable, whether affecta character of tenure—Burden 


The rule that there is no presumption in favour 
of the restriction of an inam grant to the 
melvaram is not confined to Crown grants, but 
applies equally to grants by private individuals. [p. 
895 cols 1 & 2,] , oe ae 
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The fact that an mam grant is resumable does 
not affect the character of the tenure created by 
the grantor, or raiso any presumption as to the 
existence of persons having an interest in the prop- 
erty prior to the grant, [p. 805, col. 2. ] 

The question whether a landholder owns the. 
kudivaram as well as the melvaram in the prop- 
erty must be decided mainly with reference to 
the incidence of the burden of proof, [p, 805, col. 2.] 


Petition, under gestion 115 of Ast V of 
1908, praying the High Court to revise the 
order of the Court of the  Distriet Judge, 
Godaveri at Rajahmundry, in Civil Missel- 
laneous Appeal No. 10 of 1918, preferred 
against the order of the Court of the Prinsipal 
Distris& Munsif, Rajahmundry, in Original 
Suit No. 388 of 1916. 

Mr. K. Satyanarayanamurthy, 
Petitioner. 

Mezars. Y. Ramadoss and K. Venkatarama 
Raju, for the Respondents, : 

JUDGMENT.—The order appealed against 
is one direeting the return of the plaint for 
presentation to a Revenue Court, and the 
question for desision is, therefore, whether the 
plaintifi-landholder owns the Kudiyaram 
as well as the Melvaram in the property, As 
usual, if has to be. desided mainly 
with referense to the ineidenee of the burden 
of proof. The lower Appellate Court, as I 
understand it, imposed the burden of proof on 
the plaintiff. landlord, holding that the decision 
of the Judieial Committee in Suryanarayana 
v. Patanna (i) was that there was no pre- 
sumption in favour of the restriation of the 
grant to the Melvaram, but distinguishing 
that ease on the ground that the grant there 
in question was by a Reddi King before the 
Perraanent Settlement, whereas the grant in 
the present ease was bya private individual 
after it. 


It has firat to be .deeided ‘whether those 
grounds of distinetion are valid. With 
referense to the distinetion between grants by 
Royal persons and others, we have the aon- 
elusion of Mr. Justise Hamesam in the 
opinion given by the Full Beneh in Muthu 
Goundan v. Perumal Iyen (2) that it makes no 


for the 


23 0. W., N. 273; OL, W. 126; 29 0. In J. 1631 U.. 

P, L. È. (P. 0.) 11, 36 M. L. J. 685; 21 Bom. L, R. 

647; (1919) M. W. N. 483; 45 I, A. 209 (P. C.). 
(2).63 Ind. Cas. 790; 40 M. L. J. 429; 18 L.W. 
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differanse whether the grant is by a rufer or 
by a Zəmindar, and if referanes to fürther 
authority is needed, we have the faat that the 
prinoiple of the decision in Suryanarayana. v, 
Patanna (1) was afterwards extended by the 
Judieial Committee in Upadrashta Venkata 
Sastrulu v. Divi Seetharamuiu (3) to the sang 
of & grant by one of the Nuzvid Zemindars. 

Then as regards the distinstion between 
pre-British aud British grants there is the 
distum of the Judisial Committee in Surya- 
narayana v. Patanna (1) that "a grant of a 
village by or on behalf of the Crown under 
the British rule is in law to be presumed £o 
be subjest to such rights of ossupansy, if any, 
as the sultivators at the time of the grant 
may have had," the burden of proving thak 
there were any eultivators possessing sush 
rights of ossupansy being, of sourse, on their 
sussessors. In those sireumstanees the lower 
Appellate Courts judgment was vitiated by 
ita misapprehension as to the burden of proof, 
whieh it should have imposed on'the defend- 
ants. 

In remanding the sase, I observa further 
that the argument based by the lower 
Appellate Court on Exhibit VII is not really 
sustainable, Exhibit VII, a title-deed of 1847, 
provides for the resumption of the property 
by the Government, if the eonditions of the 
grant are not fulfilled, and for the award, in 
that event, of maintenanse in lieu of it, 14 
has not been shown how the faet that the 
grant is resumable ean affeat the character of 
the tenures ereated by the grantor or raise 
any presumption as to the existenee of persons 
having any interest in the property prior to 
the grant.  Heferense is also made in the 
lower Appellate Court's judgment to Exhibits 
A, O and V; but the lower Appellate Oourt 


' gives them no weight on the ground that they 


bear only on the question whether the 
first -defendant had a permanent right of 
ossupaney and that they are not necessarily 
ineonsistent with the plaintiff having only a 
Melvaram right. That is not the way 
similar dosuments were dealt with by the 
Judicial Committee in Suryanarayana v. 
Patenna (1). It is, of aourse, for the lower 
Appellate Court to sonsider what weight it’ 


(8) 51 Ind. Oas, 801, 48 M, 108; 17 A. L, J.. 726" 
37 M. L. J. 49; 21 Bom. L. R. 925; 26 M. L. T. 176 
30 O. L.J. 441; 10.L. W. 633; 24 C, W. N. 129; 44 
T. A193 (P. O.). 
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will ave them, but they are sertainly relevant 
to the*issue whioh it has now to dispose of, 
The lower Appellate Court's judgment in faot 


. deals sorrestly with only one of the fasts 


before it, the fast that “the grant was to s 
non-resident priestly Brahmin who sonld nof 
have aetually cultivated the soil" The 
fast is undoubtedly relevant. It will be 
for the lower Appellate Court to sonsider it 
with the other matter before it. 

In these sireumstanses the petition is 
allowed, and the lower Appellate Court’s order 
set aside -and the ease remanded to the lower 


Appellate Court with a direetion to re-hear the ` 


defendant's objestion in ‘the light of the 
foregoing and dispose of it in aesordanee with 
law. Costs up to date will be provided for in 
the lower Appellate Court's final deeree. 
. M. GP. 
Appeal allowed; 
‘Jase remanded, 


' ALLAHABAD HIGH COURT. 
Szcoxp OiviL Arrasar No, 904 or 1919, 
June 14, 1921, 
Present :--—Mr. Justise Lindsay 
and Mr, Justice Kanhaiya Lal. . 
Babu SARBJIT SINGH— Pearstisr— 
APPELLANT 
versus 
RAJ KUMAR RAT AND ANOTHER— 


DeFen DANTS-— RERPONDENTS, 
Co-sharers-—Joint possession— Ouster of one co-sharer 


by another—Suit for possession— Decree, form of —Qivil ` 


Procedure Code (Act V of 1908), O. XXI, r. 85. 


Plaintiff and defendants, co-sharers in a village, 
were in actual joint possession of certain plots of 
land. Plaintiff held the land as his khudkasht and 
let it out to & tenant; the tenant relinquished the 
land and ib was taken possession of by the de. 
fendant. The plaintiff thereupon sued for posses. 


sion t’ 
' ‘Held, that the plaintiff was entitled to joint 
ossession and to a declaration of his joint rights, 

p. 8075 col. 2.] 

Every co-sharer has a right to the beneficial 
enjoyment of the joint land so long as he doss 
not théreby disturb the actual physical possession 
held by another co-sharer from before; but where 
another co-sharer ig in such possession, he cam only 
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get. symbolical possession of the nature referred...tc 
in Order XXI, rnle 86 of the Code of Civil Pro- 
cedure.[p. 807, col, 1,4 . 
Sesond appeal from a deoree of the 
Additional Distrist Judge, Gorakhpur, dated 
the 16th April 1919, , 
-~ Messrs. Lakshmi Narain Tewars 
Haribans Nakar, for the Appellant. 
Mr. Iswar Saran, for the Respondents. 


JUDGMENT.—The diapute in this appeal 
relates to sertain plots of land, situated in 
the village Nemi Amna, Pargana Sylhet. 
The plaintiffs are some of the so-sharers of 
that village. The defendants are also eo- 
sharers in the same village, 

In the year 1898 the said village was 
partitioned by the Government and lots 
were prepared by virtue of whish the plots 
in dispute were allotted to the Mahal to 
whish the predecessors-in-title of both the 
parties belonged, The allegation of the 
plaintifis was that after the said partition 
the plots in question had been in the joint 
khudkasht eultivation of predeeecesora of 
the parties, and that the predeeossors-in- 
title of the plaintiffs and the defendants 
jointly eultivated the said plots til 1318 
Fasli, It was also stated that after the 
said year a person named Thagai was put 
in eultivatory possession of the said plots 
on behalf of the above parties, that he 
eontinued in onltivation till 1321 Fasli 
and that the plaintiffs thereafter resumed 
possession, The plaintiffs further said that 
after Thagai had surrendered his possession, 
the plaintifis eultivated the disputed land, and 
that the defendants wrongfully eut the 
erops standing thereon. They, therefore, 
sued for possession of the said plots and 
damages. 

The defendants denied that the disputed 
plots were the  khudkoshi land of the 
plaintiffs, They said that the land in 
question had been in the exelusive posses- 
sion of the defendants, that Thagai was 
their tenant and had a right to surrender 
possession to them and that the plaintiffs were 
not entitled either. to a deeree for possession 
or to damagea, 

, The Trial Court found that the lard. in 
dispute was the joint khudkasht of Seetal 
Singb, the predesessor-in-title of the de- 
fendants and the present plaintiff, that 
it was under the eultivation of Thagai on. 
behalf of both and that the plaintiffs were 


and 
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not entitled to possession or damages. The 
elaim for possession and damages was 
eesordingly dismisssed. On appeal that 
deores was upheld. The lower Appellate 
Court similarly eame to the sonelusion 
that the parties had a right to cultivate 
the dispnted land and that the possession 
of Thagai was on behalf of the plaintiffs 
ins the predesessors.in-title of the defend. 
ants, 

It is urged on behalf of the plaintiffs- 
appellants that they were entitled to a 
desres for joint possession, inasmush as 
aesording to the Courts below the disputed 
land was in the joint oultivation of the 
predesessors of both the parties till 1318 
Fasli and that Thagai was in possession 
subsequently on behalf of both of them. 
The desisions on whieh the plaintiffs rely 
in support of their sontention have been 
eonsidered by us in another ease, Bisheshar 
Singh v. Hanuman Singh (1), whieh was re- 
ferred to a Beneh slong with this ease, 
and we are of opinion that on the findings 
arrived at the plaintiffs are entitled to a 
desree for joint possession, besauss they 
had been in astual physieal possession of 
the plots till 1318 Fasli and -Thagai was 
thereafter aultivating the said khudkashé land 
on behalf of both the parties. 

As pointed out by their Lordships in the 
saze of Watson and Company v. Ramchund 
Dutt (2), no oo-sharer, who ‘has been in 
physieal or aetual possession of any part 
of the joint land, is liable to beejested by 
any of the other so.sharers in the village 
exsept by meansof a partition lawfully ob. 
tained in a separate proceeding. Every o»- 
sharer has a right to the benefieial enjoy- 
ment of the joint land so long. as he does 
not thereby disturb the asetual pbysisal 
possession held by another oo-sharer from 
before; but where another eo-sharer is in 
sush possession, he ean only get symbolisal 
possession of the nature referred to in 
Order XXI, rule 35, Civil Prosedure Code, 
The plaintiffs and their predésessors-in-title 
have been in a&etual possession of the dis- 
puted land jointly with: the defendants, by 
holding the same as their khudkasht for 
some years and letting it out to Thagai 


(2) 18 0, 10; 171, A, 110; B Bar, P; O. J, 585; 9 Ind. 
Dee. (N. a.) 7. ae A 8 DE 
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afterwards. The defendants had no | iie 
to oust them from the land, when T Maga! 
surrendered it, and they are entitled to a 
desree for joint possession in addition to. 
a desree deslaring their joint rights whieh 
the Courts below have granted, The claim 
to profits by way of damages cannot be 
entertained, for sueh profits san be taken 
into sonsideration when the annual aeeounts 
of the village ineome are adjusted. 

The appeal is, therefore, allowed and the 
desree of the Oourts below is modified, 
in so far as we allow a deeres for joint 
possession to the plaintiffs of the disputed 
land, in addition to the reliefs granted by 
the Courts below. The parties will bear 
their own costa in this Court. 

Appeal. allowed, 


LOWER BURMA OHIEF COURT, 
Orvit, Revision No, 91 or 1920, 
November 23, 1920. 

Present :—Mr. Justice Maung Kin. 
CHAÀING NA-—APeLICANT 
tersus 


SHWE OK-—Rsz8PODENT. 
Succession Oertificate Act (VII of 1889), s. 4— 
Succession Certificate, failure to file, effect of. 


It is not permissible to & Court to dismiss a suit 
in the absence of a Succession Certificate or other 
authority mentioned in section 4 of the Succession 
Certificate Act. Where such oertifioate or author. 
ity is found to be necessary, the Court should give 
the plaintiff an opportinity of producing the certifi. 
cate o: authority within a specified time, fp. 808, 
col, 1. 

Mr. Charit, for the Applisané. 

Mr, Boman, for the Respondent, 

JUDGMENT,—The petitioner sued the 
defendant on a promissory {note, In hia 
amended plaint (paragraph 5) he states that 
Kyu Shein, whose name appears along with 
his on the promissory note, was s ‘minor 
gon of his who had no benefisial interest 
in the promissory note, but that his name 
was entered simply as a matter of sonya, 
nienee, Kyu Shein died before thesuit, ` 
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"The parties wera heard on the only issue, 
wheter the defendant exeeuted the promis: 
sory note, and borrowed the money. At the 
end of the argument the defendant's Pleader 
raised a point whieh had never been heard 
, of in the suit, viz, whether the plaintiff sould 
get a desree onthe promissory note without 
bringing on the resord the legal representa- 
tives of his deseased son. The Trial Court 
held that as Kyu Shein had no interest in the 
promissory note, there was no nesessity for 
having his legal representatives on the reeord, 
and passed a desree in favour of the plaintiff, 
On appeal to the District Court the defend- 
ant susseeded on the point above noted. 

Section 4 of the Suesession Certificate 
Act says: “No Court shall pass a deeree 
against the debtor of a deseased person for 
payment of his debt to a person slaiming 
to be entitled to the effests of the deseased 
person, or to any part thereof... ...... ... 
.. wes 6xeepti on the production by the per- 
son so elaiming a Suseession Certifieate”’ 
other authority mentioned in the sestion. In 
Ma Sein Nyo v. Ma Mat Tu (1) Mr. Jostise 
Fox held that a Court eannot pass a deeree, 
provisional or otherwise, against a debtor of 
a deseased person for payment of the debt 
to any person who does not hold a Probate, 
or Letters of Administration or a Sussession 
Certifieate. A ruling of the Judicial Commis. 
sioner of Lower Burma was eited in support 
. of the provisional desree, and Fox, J., said: 
"I respestfully desline to follow the ruling 
above quoted, so.far as it authorizes a pro- 
visional deseree being ‘passed sontingent on 
the production of Letters of Administration 
or a Certifieate under the Sueceasion Certifieate 
Act, within a future period,” and he set 
aside the desree. In the sase before mo 
there is: no aueh deeree.- The point is what 
the Lower Appellate Court should have done 
after holding that the produstion of a Suo. 
éossion Oertifieate was necessary. I think 
the lower Appellate Court should have given 
the plaintiff an opportunity of producing & 
eertifieate within a spesifed time, Ido not 
think it is permissible toa Court to dismiss 
a auit in the absense of a Saceeasion Certifisate 
or otber authority mentioned in sestion 4 
of the Snesession Oortifisate Act. In O, A. M. 
Chetty v. Maung Po Yan, Civil Revision No, 67 


(1) 2 L. B. R, 164. 
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of 1913, before Twomey, J., the question was! 
whether the plaintiff could geta decree on: 
the joint slaim of: himself and his wife who: 
had died, without bringing her legal represen-: 
tatives on the resord, or produsinga Sue- 
session Certifiaate. Twomey, J., held that 
gueh & deeree sould not be passed, but observed: 

“seeing that this objestion to the alaim was not 
taken in the Court of first instanee, I think the: 
suit should not have been dismissed, but the: 
plaintiff should have been granted a reason- 
able time to obtain a Snesession Oertifionte. 
As pointed out in Maung Po Kyi v. Ma Nyetn: 
(2), “sestion 4 of the Suesession Certificate: 
Ast does not bar a suit but only prohibita. 

the granting of a deeree in the absense 
of a sertifieate or other authority as mene. 
tioned in the seetion.”? Thus it is olear 
that the lower Appellate Court should 
have given the plaintiff an opportunity of: 
getting oneor other of the authorities mêne: 
tioned in thé Suessssion Certifieate.Àat, But 
I do not thinkit is really nesessary to deside: 
whether the requirements of the Sucsession: 
Oertifieate Ast should have been somplied: 
with in this ease to enable the plaintiff to: 
get the deeres. The defendant should 

have raised the defense in his written: 
statement that there being two payees,: 
one of whom was dead, the living payee. 
could not bring a suit without somply- 

ing with the provisions of the Snuosession 
Oertificate Aet, and he should have put plaint- 
iff to strist proof of his allegation in para- 
graph 5 of the amended plaint. Having. 
done neither of these two things he must, in, 
my opinion, be taken to have waived the 
point, and it has never been argued thas if 
Kyu Shein had no interest in the promissory: 
note, it would still be nesessary to add him 
or his legal representatives. I think the 
view of the Trial Court is eorrest. 

The learned Counsel for the nangndi 
urged with repeated emphasis that if there: 
waa &ny error, it was mere error of law, and 
as sueh is notsubjeet to revision by this 
Qourt. I think there was no error of law 
properly so ealled, but there was an absense 
of attention paid to the point whieh should 
have' struck any Court. The learned Judge 
of the lower Áppellate Court was not awara 
of the existenee of paragraph 5 of the 


(2) 2 U. B. R, (1892—96) 638. 
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amended plaint at all; beeause he.says that . 
‘the allegation does not appear anywhere on ` 


the record. 

The  applieation is allowed, and the 
deeree of the Trial Court is restored. with 
eosts. 

Application allowed, 


ALLAHABAD HIGH OOURT. . 

Civin Revision No. 92 or 1920. 
February 18, 1921. . 
‘Present:—~Mr. Justise Tudball. 
RAM ANAND-—DREEFENDAST— 
PETITIONER 
versus 
Musammat SHEO BALA awp ANOTHER 


—PrarNTIFFS—Ü PPosrTE PARTIES. 

Civil Procedure Code (Act V of 1908), s. 115— Re. 
vision-—Remedy, other, open to applicant —High 
Court, whether will interfere —Specific. Relief Act (I of 
1877), &, 9, 


A High Cóurb will not interfere in revision when 
there is ‘another remedy open to the applicant. 


Therefore, no application for revision of an order 
dismissing a suit under section 9 of the Specific 
Relief Aot will lie, ingsmùrch as the plaintiff has a 
remedy by regular suit on the basis-of title. 


Oivil revision against an order of the 
Jüdge, Small Osuse Court, Allahabad, 
dated the 20th of April 1920. 

: Mr. Bamnama Prasad, for the Applieant. 
Mr. 8. P. Sinha, for the Opposite Parties. 
JUDGMHENT.—4A preliminary objestion 

is teken that the revision 1s not entertainable 
in view of the eonsistent praetise of this 
Court not to interfere in revision where 
other remedies are open to a party. The 
auit was brought by the opposite party in 
the Court below for possession of property 
under sestion 9 of the Spesifie Relief Ast. 
It has been deereed. The defendant has 
eome -here in revision under sestion 115 of 
the C:v1 Prosedure Code, urging that the 
Gourt belov asted illegally in that. it 
debarred him from plasing on resord the 
evidence of a witness who sould have estab- 
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sient to disprove the plaintifi’s title, 


It- is. 


pointed out that the applieant has his remedy - 
by a regular suiton the basis: of:-title-and : 


that, theréfore, in view of -the ruling’ of this 
Court in Jwala v. Ganga Prasad (1), this 
applisation in revision should hot be enter- 
tained. In that ease also the application for 
revision arose out of a suit whieh was also 


brought under seation 9 of the Spesifie Relief 


Aet for resovery of possession of a house, - 
The Division Benah before whom that ease . 
came remarked as follows;—" We should . 
point out that the applieation in revision was . 


not a proper remedy for the defendant under 
the eireumstanses. It has been laid down 
over and over again that the Court will not 
interfere in revision where other remedies 
are open to a party. It was open to the 


defendant to institute a anit fora deelara- . 


tion of his title and for possession, and “he 
is not debarred from doing so by the desree 


passed under sestion 9 of the Spesifie Relief | 


Aset.” 

The learned Judges were referred to the 
ruling reported as Sheo Prasad Singh v. 
Kastura Kuar (2), This being a ruling of a 
Division Beneh is, binding upon me sitting 
singly and 1 am, therefore, bound to hold 
that the present applisant has mistaken his 


remedy and that he should seek his rights . 


by a regular suit on the basis of title,- 
applisation in revision is, 
allowed. Parties will bear their own soníts. 

Application disallowed. 


(1) 30 A 331; 5 A. L. J. 297; A. W. N. (1908) 142. 


| The ' 
therefore, dis- 


(2) 10 A, 119: A. W. N. (1858) 26; 6 Ind, Dec, ` 


(N. 8.) 80. 
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LOWER BURMA OHIEF COURT, 
O:vit Execotion No. 210 or 1920, 
September 8, 1920. ` 
Present; —Mr, Justioe Rigg. . 
S. R M. M. C. T. OHETTY FiRM— 
APPLICANT 
peraus 
BOWSINGA— RESPONDENT, 


Oivil Procedure Code (Act V of 1908), as. 88, 40, 
0. XXI, r.,26-Heecution of deóree —Concurrent exec. 


lished . &-^ bit. of dosumentary evidenee suffi. tion, whethar permiüsible--Discretion, ... . ae 


$ 
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There is nothing in the Civil Procedure Code 
which prohibits the simultaneous execution of & 
déoree in two or more Courts, It is, however, æ 


matter for the discretion of the Court to direct or- 


to pefuse concurrent execution. [p. 811, col. 1.) 


“Messrs. Rutledge and Das, for the Appli- 
eant. 
Mr. Giles, for the Respondent. 


.JUDGMENT.—The S. R. M. M, C. T. 
Ohetty firm obtained a desree in Civil 
Regular Suit No. 318 of 1915 against the 
respondent for Rs. 22,500 with interest 
at 6 per scent. per annum, On the 27th 
Desember 1917 Rs. 2,000 were paid 
towards satisfastion of the deerse, In 
June 1918 the deeree was transferred to the 
High Court at Oalentta for exeeution with 
the usual sertifieste and no steps were taken 
to exesute that desree. On the 25th August 
1990: an &pplieation was made to this Court 
for exeoution ofthe deeree by arrest cf the 
judgment. -debtor, and a further applisation 
was made for the attashment and sale of 
sertain properties, In Civil Exesution Oase 


No. 340: of 1910 Sir Charles Fox in passing - 


orders on an applieation for exesution said: 
“the deeree having been sent to another 
Court for execution, it is not, in my opinion, 
open to this Oourt to make an order for 
execution until this desree is returned.” The 
Deputy Registrar has referred the question of 
whether the apolisation for exeeution in 
Civil Exeention Case No, 210 of 1920 ean be 
proceeded with in view of the order of 
Sir Oharles Fox. The applieants eontend 
that the order was passed without the 
point being argued and is sontrary to the 
desision of the Privy Oonneil in Saroda 


Prosaud * Mullick v. Lutchmeeput Singh 
Deogur (1) and is not, therefore, binding 
on me, Itis doubtful whether the order of 


a single Judge on the appellate side is 
binding on a Judge sitting on the original side 
of this Court, as appeals from suoh desisions 
lie to a Bench of two Judges. Itis unnesen- 
gary to deaide this point if the ruling of their 
Lordshira applies to exeeution proseedinga 
under the Civil Prosedure Code of 1908, as all 
Courts in India are bound by relevant rulings 
of the Judisial Committee, in the ease sited, 
whieh was desided under the Coda of 1:59, 


i) 14 M. I. A. 629; 17 W. B, 289; 10 B. L'R. 214; 
2 Suth, P, C, J, 960; 8 Ser. P, C, J» 77; 20.8, B. 288, —- 
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their Lordships held that there was nothing — 
in the provisions of that Code to prevent a 

dearse being exesuted simultaneously in two 
or more distrists, The only other aase 
dealing with the point under referense is, so 
far as I know, that of Krishtoktshore Dutt v. 
Rooplall Dass (2), in whish the ruling of the 
Privy Counsil was held to be desisive on the 
question under dissussion, and was stated to 
be in aasordanee with several deeisious of the 
Court. This ease was desided under the 
Code of 1877, and the Code of 1852 made no 
differenee i the prosedure, and in Caleutta 
the praetiee of allowing simultaneous exeeu- 
tions to proceed was followed, subjeat, of 
eourse, to the exereise of the judicial dissretion 
of the Court. The ocbjeation to the simultane- 
ous execution of a deeree in two Oourts is 
that the judgment-debtor may be harrassed 
and may suffer injury from unnesessary 
prosesdings, Provision tc alleviate any 
hardship likely to result from simultaneous 
exesution is made in Order XXI, rule 26, 

which enables a judgment-debtor to. apply 
to.a Court to whieh a deeree has been sent for 
execution to satay ita proseedings. It -is 
stated, however, in a note to sestion 38 of the 
Code of Civil Prosedure by Messrs, Amir Ali 
and Woodroffe that although: the legality of 
eoneurrent exesution is  resognized in 
praetiae it is not generally earried out. It 
is argued that it was intended to. abolish 
eonsurrent exesution, when the present Code 
was introdused, and section 46 is sited as 
proof of that intentios. Seetion 46 gives the 
Court that has passed the desree power to 
issue A presept-to another Court to attach 
spesified property, aueh attashment to be in 
loree for two months, or any longer period 
dirested hy the Court issuing the presept. 
Tbis sestion merely provides for an interim 
attashment of property by preeept, and sush 
presept could be issued in antisipation of a 
deeree transferred for exesution. Order XXI, 
role 5, provides that where a. Court to 
whioh a deeree is sent is situate in the same 
distriet as the Court that passed the desree, 
a direst transfer of the desree ean be made, 
but in other eases the transfer must be made 
through the Distriet Oourt. Rule 6 provides 
the prosedure for the transfer of snah deerses, 
It is obvious.that the transfér system involves 


* 
~ t 


- (2) 80. 687; 10 O, Lu E, 609; 4 Ind: Dea, (wia) 442, 
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delay and I donot think seetion 46 was 
enasted. for any other purpose than to avoid 
delays and protest deeree-holdere, I am 
unable to find anything in the new Code 
to prohibit soneurrent exeentions, It is a 
matter for the diseretion of the Oourt to 
direet or to refuse soneurrent exesution. In 
the present ease the judgmant-ereditors atate 
that no steps have been taken to exesnte the 
deeree in Oaleutta and that they will ask for 
the proeeedings there to be slosed. In these 
eireumstanses there ean -be no objestion 
to exeention of the deoree at Rangoon. I 
make no order as to costs of this referense. 
Answer accordingly. 


ALLAHABAD HIGH COURT. 
Sxconp O:vin Aprea No. 168 or 1919, 
April 4, 1921. 
Presonl; —Mr. Justice Tudball and 
Mr. Justise Stuart. | 
SRI THAKURJI MAHARAJ BIRAJMAN 
MANDIR THAKURDUARA-—PLAINTIFE 
~— APPELLANT 
versus 
HIRDE NARAIN AND OoTHERS—DEFENDANTS 


RESPONDENTS. 
Appeal, second — Finding based 
evidence— High Court, interference by. 


on inadmissible 


Where the finding of an Appellate Court is not 
based upon the evidence on the record, but upon 
evidence which is inadmissible, the High Oourt will 
interfere, 


Second appeal from a desree of the Distrist 
Judge, Bareilly, dated the Lith Novembe 
1918. 

Messrs. P. N. Baneri, Lakshmi Narain and 
U, S, Bajpai, for the Appellant, 

Dr. 8. N. Sen, for the Respondents, 

JUDGMENT.—The sole issue in this ease 
in the lower Áppellate Court was whether 
or not the wakfnama, dated the 25th Novem. 
ber 1896, exesuted by Chaudhuri Shib Lal was 
a genuine or fiotitions transastion. The Court 
of first instanoe, on a sonsideration of all the 
fasts and the evidenee before it, eame to the 
sonelusion that it was genuine. The lower 
Appellate Court has some to the find. 
ing that itis Gatitious. It bases its desision 
on one fast, namely, that though the deed 
was exeouted on the 26th November 1896 
mutation of names was not applied for until 
1902,- The only evidense to establish this 
faot was a sentenee in a judgment passed in 
the year 1904, in another gase, to whieh the 
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present appellant was also a party. It was 
not inter partes and had no sonneetion with 
this ease. The learned Judge of the Court 
below has held that this entry in the judgment 
is admissible under seations 42 and 11 of the 
Evidense Aet. Seetion 42 elearly -does not 
apply. lt wasa private trust and private 
property and there was nothing of a publie 
nature in the matter. Over and above that 
the learned Judge has treated this bit of 
evidence aa sonelusive evidenes in the 
teeth of the provisions of sestion 42 of 
the Evidenee Ast, Seetion ll palpably does 
nob apply. "Therefore, on the fase of it this 
bit of evidenee on whieh the Judge relied 
is inadmissible and that being removed 
from the resord, there is no evidenes 
whatsoever of the faot on whieh the Judge 
relied as eonslusive evidence of the nature 
of this deed. It is slear that there isa 
mass of evidenee on the resord whieh the 
Judge has not touehed. We think that the 
desision of the Court below is ineorreet and 
it must be set aside, as it is not \ based upon 
the evidenee on the resord but is really 
based on what is inadmissible evidenee. 
To shorten time and to save expense we 
remit this issue ngain for the deeision of the 
Court below on the evidense on the resord: 

Was the wagf of the 26th November 1896 
by Obaudhri Shib Lal a fietitious or a 
genuine transaction? 

The learned Judge will aome to a desision 
on the evyidenes on the reaord. The usual 
ten daya will be allowed for objeetions on 
return of the finding, 

Issue remstied, 
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UPPER BURMA JUDICIAL COMMIS. 
SIONER'S COURT. 
Civi, Revision Casan No. 229 or 1920, 
Mareh 17, 1921. 
Present : — Mr. Saunders, A. J, C. 
JALLALUDIN-—APPLIOANT 
versus 


EBRAHIM — RESPONDENT. 
Civil Procedure Code (Act V of 1908), ss. 85, 98— 
Costa— Appeal, whether lies, : 


: An appeal is competent against an order for the 
payment of costs alone, but the award of costs is 
& matter of discretion and the Appellate Court 
will not interfere unless a matter of principle has 
been involved, [ p. 812, eol, 1.) 


Revision. 21 
Mr, N, M, Mukherjee, for the Applisant, 
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JUDGMENT.—In this suit the plaintiff 
sued to recover the priee of sertain planks 
whieh, he slleged, had been taken away 
by ths defendant, The defendant admitted 
that he had taken the planks away, but 
said that he had re.plaeed them and the 
Judge found that the ‘defendant had made 
ont this sase, but he thought that if the 
parties had some together reasonably before 
the institution of the  proseedings, the 
matter might have been settled withont 
resourse to s suit, and he, therefore, dirested 
eash party to bear his own sosts, Against 
this order the defendant appealed to the 
Distries Oourt on the ground that he was 
entitled to' his costs. The District Judge 
held that a question of prineiple was in- 
volved, that no blame attashed to the 
defendant and that he should. not, therefore, 
have been saddled with sosts and he, there. 
fore, direated that the plaintiff should pay the 
gosts in the Trial Oourt, 


sion on: the ground that no appeal lay to 
the Distrist Court on a question of sosts 
only, and that, therefore, the Distriet Oourt 
exersised a jurisdietionnot.vested in it by law. 

The District Judge relied upon the 
ease of Umesh Ohandra Dutt v. Bibhuti 
Bhushan Pal Ohowdhury (1). In that ease 
the Distriat Judge varied. the order of 
the first Court as to sosts in an appeal in 
whieh the question of sosta alone was raised, 
beeáüse he thought that the plaintiffs should 
lave been awarded more than what the 
first Court allowed. In second appeal to 
the High Oourt, the learned Judge held 
that no question of prineiple was involved 
and that the appeal was not sompe- 
tent and eóuld not ba heard and desided 
by the Distriet Judge, snd, therefore, 
set aside the order and judgment of the 
Distrist Judge in appeal. From this desision 
the Distrie£ Judge has hero inferred: that if 
a question of'prineiple had been involved, an 
appeal would have been’ competent though 
the only question involved was one of ecsts, 


For this view he appears to: have more direst. 


authofity in the oases of Lexmtbaz v: 
Radhabas- (2). and Aga Mahomed Shirazi 
vi ‘Syed Mahomed. Shoostry : (3). 


: (1). 56 Ind.. Cas, -394j-47 O. 67. 


(2) 47 Ind. Cas. 762; 42 B. 827; 20 Bom. L. B 


905. 
(8) 39 Ind, Cas. 888; 21 C. W. N. 839. 
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ter it was submitted that there sould be no: 
appeal on the question of sosts alone, The 
learned Chief Justies of the Calsutta High 
Court said: “The reason why wa entertain 
this appeal is that we think that a question 
of prineiple is involved.” * In the Bombay 
sage the learned Judges referred to a pre- 
vious ease, that of Ranehordas Vithaldas v. 
Bai Kast (4),in whieh a number of English 
eases were referred to, anda prinsiple was 
dedueed from. them asto the sireumstanees 
in whieh an Appellate Court should inter-. 
fere with the exersise of discretion by the 
lower Courts as to sosts. This last-named. 
ease was deeided in 1892 when the Civil 
Prosedure Code of 1882 was in forse, and 
by the. provisions of sestion 540 of that 
Code it was expressly deslared that an 
appeal shall lie from the desrees, or from 
any part of the decrees, of the Courts 
exersising original. jurisdietion fo the 
Courts authorised to hear appeals from 
the desisions of those Courts, It appears 
to me that there has possibly been 
some sonfusion between the question of the 
prineiple upon whieh an appeal should or 
should not be admitted, and tha question 
whether an appeal -is sompetent or not, that 
is to say, whether itis allowed or forbidden 
by the Code, In the present Code, the 
provision ‘referred to above as sontained in 
gestion 540 of the Code of 1882 is. nót repeat. 
ed, and the question ‘would appear to be, not: 
so mush whether in certain eirsumstanses 
an appeal against an order of sosts alone 
should be admitted, but whether such an 
appeal is allowed by law. Sdstion 96 of the 
Civil Prosedure Code of 1908 deslares that 
save where otherwise expressly provided, 
an appeal shall lie from every desree passed 
by any Court exercising original jurisdie- 
tion, and the word 'deeree' iw defined in sea-. 
tion 2of the Civil Prosedure Code The 
powers and duties of Courts in .respest of 
aosts are defined in sestion 35 of the Code 
of Civil Prosedure &nd by Order XX, rule 
6, clause (2), it is pressribed that the deoree 
shall state the amount of sosts ineurred in 
the suit, and by whom or ont of what pro- 
perty andin what proportion such eosta are. 
to be paid. It appears to me that the omis- 
sion of the provisions sonfained in sestion 
540 of the Code of 13832 from the present 


(4) 16 B, 676 at p. 682; 8 Ind, Dec. (5. s.) 929, . 
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Code must not be taken to mean that a party 
who is aggrieved by a part of a dearee san- 
not appeal against that part. 16 is slearly 
not uesessary where a deereo diresis that 
eertain distinot and spesified things should 
be donethat an appellant should appeal 
against the whole deoree, aud it appears to 
me that sosts are an integral part of a 
desree, forming part of the adjudieation men- 
tioned in the definition eontained in sestion 
2 ofthe Code, A deeree, for instanse, for 
the payment of money and sosts ina suit 
has been held to be indivisible. Ram Chan- 
der Naik Kalia v. Abdul Hakim (5), There 
‘is no doubt that where an appeal les 
upon the merits, that is to say, upon some 
‘point other than the question of eosts, an 
Appellate Oóurt has the right to modify 
or otherwise alter the order for aosts and, 
inasmuoh as the effeot of an order for the 
payment of sosta amounts to a deoree 
ordering the payment of money in an addi- 
tion to or subtrastion from the sum so 
ordered to be paid, I am unable to see 
why a person who is aggrieved by an 
order for payment of costs shonld not appeal 
against sush an order as a part of the 
deeree, In the ease of Lawmibai v. Radhabat 
(2) quoted above, for instanee, the order 
was that sosts should come out of the 
estate, It was pointed out that the estate 
was small and the order was set aside, 
although the plaintiff did not ask for eosts 
against the defendant, beeause she was 
satisfied that she would get nothing. The 
order was made besause the learned Judge 
was of opinion that it was not right in 
principle that the defendant should, under 
the cireumstanses of the sase, have sosta 
out of the estate. The sonolusion then, 
to whieh a consideration of these authorities 
leads, appears to be that an appeal against 
an order for the payment of eosts alone 
“will lie, subjest of eourse to much restrie- 
tions, in respest of the value of the subjeet- 
matter and so on, as are preseribed by 
the Uode. There must also bea further 
‘restriction upon appeals as to sosts alone 
-upon the ground that the award of sosts 
is a matter of discretion and that an 
Appellate Court ‘will not interfere unless a 
matter of prineiple has been involved, In 
this view of the ense the Distrieé Court was 
b 19 Ind, Cas. 804; 8$ A, 204; 11 A, L..J. 


entitled to entertain the appeal and no 
grounds for interferning with its order had 
been made ont. This application is, therefore, 
dismissed with sosta, 

Application dismissed. 





ALLAHABAD HIGH COURT, 
Firat Appeal FROM Onper No. 76 or 1919, 
Maroh 30, 1921, 
Present: — Mr. Justise Walsh and 

; Mr. Justise Ryves. 
Figu SITA RAM-NATHMAL— 
DEFENDANT—- APPELLANT 
versa 
SUSHIL CHANDRA DAS &.Co.— 


PLAINTIFF — RESPONDENT. 
Arbitration Act (IX of 1899), s. 19—Order staying 
suit, Court by which may be passed—Finality of order 
— “Court,” meaning of. 


Where the parties to a suit refer their disputes 
to arbitration, the Court has power, under section 19 
of the Arbitration Act, to stay the suit absolutely, 
and such order of stay is sufficiently final to dispose 
of the suit, [p. 814, col. 1.] 

The Court mentioned in section 19 of the Act is 
the Court before which the proceedings, or other 
attempt to bring a suit, are in fact instituted, [p. 814, 
col. 1, 

First appeal from an order of the Subor- 
dinate Judge, Oawnpore, dated the 28th 
April 1919. 

Dr. K. N. Katju, for the Appellant. 

Mr L, M. Banerjz, for the Respondent. 

JUDGMENT,—The question raised in 
this appeal is something more than aeademis, 
besause the learned Judge, although granting 
a stay, has slearly indisated by his judgment 
that he retains seisin and sontrol over the 
suit, and it is impossible not to read hie order 
of stay as being no more than a temporary 
stay, namely, an adjournment of the suit 
for further orders of some kind. The appel., 
lant has some here and objests that thia 
order is wrong in substanse and in form, and 
that the learned Judge ought to have stayed 
the astion absolutely under sestion 19 of the 
Arbitration Ast inasmueh as the parties had 
referred their disputes to arbitration. Wdagroe 
with that view. Wo agree further with the 
Court below, firatly, that either party interest. 
ed in getting this matter disposed of by arbi- 
tration, should move the Distrist Judge 
under sestion 8 (f) of the Arbitration Aet 
to appoint an: Umpire. The learned Judge 
rather suggests, by the language whish he 
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used, that he was ordering the defendant 
forthwith to move the Distrist Judge, but 
the plaintiff is at liberty to do so if he 
pleases and if he is serious in his elaim, he 
is obviously the person interested in getting 
the matter disposed of, and the most hopefal 
arrangement isto get an Umpire appointed 
by the Court as quickly as possible so that 
he would be bound under the provisions: of 
the Act of 1899 to go on with the arbitration 
and make an award. Secondly, we agree 
with the learned Judge that the aation should 
be atayed, but where we disagree with him 
ig whera he saya that he himself had no 
power to stay the astion under asstion 19 of 
the Arbitration Ast. Sesfion 19 is & mere 
repatition of sestion 4 of the English Arbi- 
tration Aet and itis, in our view, idle to 
aontend, looking at thé language of the asotion 
itself, a foriior? looking at the long sourse 
of desisions in the Euglish Oourts under the 
eorresponding sestion, that the Court spoken 
ofin that seation is not the Oourt before 
whom the legal proesedings or other attempt 
td bring a suit are in faet instituted. The 
definition in sestion 4'(a) of the Ast only 
‘applies where there is nothing repugnant to 
it in the eontext. The sontext of sestion 
19-is repugnant to the interpretation of the 
word " Gourt ” therein being eonfined to the 
Distriet Court. It was unnesessary for the 
learned Judge in this ease to invoke the aid 
of aeation 151, Civil Prosedure Code, Indeed 
as the Court pointed ont in the ease of Sírauss 
& Oo. v. Raghubar Dayal (1), the less 
the Courts attempt to sonfuse their duty 
under the Code with their duty under the 
Arbitration Ast, the less diffiaulty is likely 
to be ereated. All the Court had to do was 
to stay the suit under sestion 19 of the 
Arbitration Ast and as we pointed ouf in the 
' authority just referred to, a stay order under 
that gestion is suffisiently final to dispose 
of the suit, the resord of whieh may be 
sonsigned to the resord room, We think the 
appeal must be allowed and the order modi- 
fied by direeting the suit to be stayed in the 
following terms: “Stay the suit under see. 
tion 19 of the Arbitration Ast, 1899, and send 
the resord to the resord room." Under the 
sireumetanees we think the appellants should 


pay their own costs. | 
Appeal allowed, 


(1) 59 Ind. Cac, 784; 19 À, L. J. 15; 2 U. P. L, R. 
(A) 867; 48 A, 279. 
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UPPER BURMA OHIEF COURT. 
Sxoonp Oivi APPEAL No. 750 or 1920. 
February 16, 1921. 
Present; — Mr. Brown, A. J. O. 
MA KHIN AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
KIN KIN sy ner Agent MAUNG KYAW 


MYAT—PraAmTiRE-— RESPONDENT 
Buddhist Law, | Burmese —Inheritance —Property 
inherited by one wife during marriage, succession to, 


' Under Burmese Buddhist Law where a husband 
has had more wives than one, property. inherited 
by one of those wives during marriage, if still in 
existence at the death of the husband and the 
wife, descends to the children by that wife, and 
the children by other wives can lay no claim to 
succeed to it, [p, 816, col. 2.] 


Mr. San Wa, for the Appellants. 

Mr. Tha Gywe, for the Respondent. 

JUDGMENT.—The  plaintiff-respondent, 
Kin Kin, is the granddaughter of the deseased | 
Modawundauk, an offisial under the Burmese 
Kings, by his first wife, Ma Ma Gale. The 
seaond defendant, Ma Myin, is a dessendant of 
the Modawundauk by his second wife, Ahme 
Kyin. The plaintiff's mother, Ma Tin, was the 
only shild of the  Modawundauk and Ma Ma 
Gale, and she died at or soon after the birth of - 
the plaintiff. The land in dispute forms part 
of a property whish was mortgaged with 
‘possession to the father of Ma Ma Gale. In 


‘the year 1251 (1889-90) this property: was 


partitioned amongst Ma Ma Gale and her ao- 
heirs, and the land in dispute fell to the share 
of Ma Ma Gale, This was during her soverture 
with the Modawundauk. Ma Tin, the mother 
of the plaintiff, was already dead. Ma Ma 
Gale died in the year 1270 (1908.09) and the 
Modawundauk died in the year 1277 (1915.16). 
The land in dispute is now in possession of 
the defendants and the plaintiff  oelaims 
possession on the ground that she is tha 
sole heirof her grandmother, Ma Ma Gale. 
The defendants at first pleaded that the land 
had fallen to their share on the partition of 
the estate of the Modawundauk but they have 
prastiealy given up that sontention now, and 
merely elaim that the land does form part of the 
Modawaundauk’s estate, and that the plaintiff 
has only a elaim to a shere jn the land as ona 
of the heiraof the Modawundauk, A eonsiderabla 
amount of evidenes has been taken to show 
that after the death of Ma Ma Gale, and until 
the death of the Modawundauk Kin Kin, 
the plaintiff, had the sole enjoyment of the 
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produse of the land. There is, however, no 
allegation of a gift of the land to ber. Her 
claim is that the property did not belong to 
' the Modrwundauk at all and does not form part 
of his estate. The Distriet Court has held 
that as the property was inherited by Ma Ma 
Gale during her soverture with the 
Modawundauk, the heirs of Ma Ma Gale are 
entitled to the whole property to the exelusion 
of allother heirs of the Modawundauk, and 
it is against this desision that the present 
appeal has been laid, Oertain questions of 
evidenee have been raised in the memorandum 
of appeal, but the only question whish has 
been pressed is the question.of law, namely, 
whether the heirs of Ma Ma Gale alone ara 
‘entitled to the land or whether it forms part 
of the estate of the Modawundauh. 
The lower Appellate Court in desiding the 
‘point followed the Lower Burma Ruling re- 
ported at page 119 of the Burma Law Times, 
Volume VI (Mrs. Pandrof v. Maung Po Tha 
(1)]. If that ruling is seorreot, then 
there san be no doubt that the present 
plaintiff has been rightly given a deeree 
for the possession of the land in suit, In 
that oase Mr. Justice Parlett held that 
property inherited by a Burman Buddhist 
wife during her soverture with her husband 
was her separate property, that on her death 
her husband acquired nothing but a life 
‘interest in that property, and ‘that, 
exeept for sueh of the property as was sold 
for family nesessity by the husband during 
hia life, the whole of that property dessended 
on his death to her ohildren tothe exelusion 
of shildren of any other marriage by the 
husband. If that ruling is sorrest, the 
Modawundau& asquired merely a life interest 
in the property after the death of Ma 
Ma Gale, and on his death the whole 
property must dessend to the plaintiff to 
the exelusion of his desendants ,by his 
other wives. But the prinsiple laid down 
‘in Mrs. Pandroff's case (1) seems to be at 
varianee with prinsiples that have been 
ascepted in a number of other eases, both of 
Upper and Lower Burma, ín the ease of 
Maung Po Sein v. Ma Pwa (2), sertain 
"property had been inherited by one Maung 
Shwe Gon during his soverture with Ma 
Pwa. Manng Shwe Gon exeented a deed of 
gift of this property. It was held that Ma 


(1) 20 Ind. Cas, 346; 6 But, L, T. 119, 
(2) P.J. 4 
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Pwa had a vested interest in one-third of 
this property, and that to the extent of this 
one-third the gift was invalid, In the sasb 
of Tola Ram v. Ma Kaing (3) certain pro. 
perty was attashed in exesution of a deeree 
against one Maung Yan Bye. Tha property 
was inherited by the wife of Maung Yan 
Bye during eoverture, It was held that the 
decree holder hada right to attash and sell 
the one-third share of Maung Yan Bye in 
the property, The same view was taken in 
the ease of Maung Lo v. Maung Fyaung (4). 
The prinsiple laid down in Maung Po Setn’s 
case (2) was followed in the oase of Palani: 
appa Ohetty v. Ma Tu (5). The decisions in 
Maung Fo Seín's case (2) and Palaniappa 
Ohetty’s case (5) are not nesessarily at varianes 
with the law as propounded in Mra. Pand- 
roff's case (1), as all that they amount to ia 
that the party to the marriage who did not 
inherit the property bad a life interest in 
one third of the property. But the other 
two eases sited distinstly lay down the 
prineiple that the one-third share ia a share 
which ean be attashed and sold as the 
property of the party whioh did not inherit, 
a prinoiple whieh is hard to resonsile with 
the view that that party only obtains a life 
interest. 

‘The rulings I have just referred to deal 
with the rights of disposal to property 
inherited during marriage by the parties to 
the marriage. There is a further series of 
rulings whieh deals with partition of suoh 
property on divoree. In the sase of Ma 
Nowe Bwin v. Maung Lun Maung (6) it 
was held that as between husband and wife 
property inherited during soverture should 
be treated as leífeípwa and Snot payin, when 
partition of property is made on diyorga. 
In the sase of Mi Myin v. Nga Twa (7) 
it was held that when property is inherited 
during eoverture My husband or wife, the 
atatus of mnisayo and xtesito arises with 
respest to that property, and the person who 
has inherited the property is entitled to 4 
two-thirds share on divoree, and the ather 
patty to  & one third share. As regards 
partition on divoree I think that Sir George 
Shaw's finding in Mi Myin’s case (7) must 


(8) 15 Ind. Cas. 880;5 Bur. L. T. 98, 


. (4) 8 Ind. Oas. 992; 8 Bur. L. T. 149. 


(5) 57 Ind, Oas, 950; 18 Bur, L. T, 35 at p. 36. 
(8) P.J 
(7) U. B, A. (1904—05) Buddhist Law, Divorae 19, 
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be eonsidered as settled law, and this is in 
effect admitted on behalf of the respondent 
ip this appeal. The learned Advosate for 
the respondent sontends, however, that the 
same prineiples eannot be applied when the 
question of the division of inheritanse 
amongst ehildren of the different marriages 
is in question, It must be soneeded that 
it does not nesessarily follow that the same 
prinsiple must be observed in the two eases, 
In Ma Nowe Bwin's case (6) the nesessity for 
distinguishing betwean partition of pro- 
perty on divoree and a suasession to pro- 
perty by inheritance was specifically pointed 
out, 

The quality of sueh inherited property 
was direstly eonsidered with referense to 
sueeession by inheritanee in the Lower 
Burma ease of Maung Gale v. Maung Bya 
(8) and in the Upper Burma ease of Nga Lu 
Daw v. Mi Mo Yi (9). In Maung Gale's case 
(8) it was held that the children of two mar: 
riages of a Burman Buddhist husband were 
entitled to equal shares in property inherited 
by him during his marriage with the sesond 
wife. The view taken was that the pro- 
perty was not aequired during the aon- 
tinuanee of the sesond marriage by the 
joint skill and labour of the husband and 

wife, and in effest, therefore, that the sesond 
wife had no heritable interest in the pro- 
porty. This view was dissented from in Nga 
Lu Daw’s case (9). In that ease the learned 
Additional  Judieial Oommissioner,. Mr. 
MeColl, after disoussing the relevant portions 
of different Dhammathats, same to the son- 
elusion that the ehildren of the marriage 
during whieh the property was asquired by 
inheritanee did obtain a larger share than 
the ehildren by other marriages, and that 
the property must be treated as letietpwa of 
that marriage, The property dealt with in 
that ease was property dnherited by the hus- 
band who had married three different wives, 
and the question for desision was the division 
of the property amongst his shildren. 
‘Admittedly eash of those shildren would 
be entitled to some share and the question 
for decision was the extent of eash share. 
In the present ease it is one of the wives 
who inherited the property, and it is 
not admitted “that. the children, of the 
other wives are. entitled: to Any share. in t, 


(B) 41.8. B. 189, | 
(9), 81 Ind, Cas, 87, U. B. E. (1915) 1T, 66. 
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At frst sight it would appear to follow that - 
if the property be sonsidered as Zettetpwa in 
the one ease, it must similarly be treated as 
lettetpwa in the other. But in interpreting the - 
passages in the various Dhammathats, it is 
dangerous to lay down auy general principle 
as being dedused therefrom and to apply that 
prineiple to sireumstanses entirely , different 
from the sireumstanses to whieh the passages 
refer, And the various passages referred to 
in Nga Lu Daws case (9) are themselves 
authority for the view that the pringiple, that 
property inherited during marriage is 
letietpwa of that marriage, eannot always be 
applied, The Dhammithais  partieularly 
relied on by the learned Additional Judieial 
Commissioner are the Dhamma, the Manukye 
and the Raiabala. Wash one of tbese Dhams 
mathats, before dealing with the hereditary 
property of the father, lays down that the son 
of eash mother shall suseeed to ‘her here- 
ditary rights. The same passages: from the 
same Dhammathats whish lay down that of 
the father’s inherited property, the sons of the 
marriage during whieh it was aequired shall 
inherit the larger share, lay down also that 
the mother’s inherited property shall go 
entirely to the mother’s children. I know 
of no authority in any of the Dkammathais for 
a sontrary view as to inheritance. in susah a 
ease. And I am bound to follow the 
slear pronouneements made on this partieular 
point, 

I am of opinion, therefore, that, although 
for many purposes property inherited during 
marriage must be regarded as lettetpwa of 
that marriage, although on divoree by 
mutual sonsent it is treated as such lefíetpwa 
and although it has been held that 
during marriage the sponse that did not 


‘inherit aequired a vested interest in one-third 


of the property, yet in a ease sush aa the 
present, where a husband has had more wives 
than one, property inherited by one of those 
wives during marriage, if still iu existenee 
at the death of the husband and the wite, 
dessends to the shildren by that wife, and 
the children by other wives ean lay no elaim 
to sueseed to it, 

I am of opinion that this sang was rightly 
desided by the Distrist Oourt, 

I dismiss this appeal with eosts, 

Appeal dismissed. 
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LAHORE HIGH COURT. 
URIMINAL Revision Petition No, 731 
or 1921. l 
July 29, 1921. 

Present:— Sir Shadi Lal, Kr., Chief Justioe, 

KHARAITI RAM—Pertitronee 

vertus 
EMPEROR tarougu Kh, MUHAMMAD 
GHULAM SADIQ—Cosprrarantr— 
RESPONDENT. 

‘ Criminal Procedure Code (Act V of 1898), s. 195 
—Penal Code (Act XLV of 1860), s. 209— False 
suit--Plaintif prevented from producing evidence 
—Sanction to prosecute, whether should be granted. 

Where a plaintiff in a civil suit was prevented 
from producing the evidence in support of his 
claim owing to the interference of the Criminal 
Investigation Department Officers and his suit was 
consequently dismissed: 

Held, (1) that the action of the Criminal Investiga- 
tion Department was most unwarranted;  [p. 818, 
col. 2.] ; 

, (2) that in such a ease ib would not only be 
unjust but oppressive to grant sanction for the 
prosecution of the plaintiff under section 209 of the 
Penal Code. [p. 818, col. 2.] 

Petition, under sestion 439, Oriminal Pro- 
cedure Code, for revision of an order of the 
District Judge, Amritsar, dated the 7th May 
1921, affirming that of the Judge, Small 
Cause Court, Amritsar, dated the &th Jann: 
ary 1921. 

Mr. Dev Raj Sawhney, for the Petitioner, 

Kunwar Dalip Singh and Khuaja Muham- 
mad Ghulam Sadiq, Publis Proseeutor, for the 
Respondent, 

. JUDGMENT.—This is an spplivation for 
the revision of an order granting sanetion 
for the prosecution of the applicant under 
gestion 209, Indian Penal Code. Neither 
the Judge, Small Canse Court, who granted 
the sanotion, nor the Distriet Judge, who 
has eonfirmed his order, has appreciated 
the difficulties under whish the petitioner 
has been labouring; and it is, therefore, 
necessary to set out briefly the sireum. 
stances whieh brought about the dismissal of 
the suit in respect of whiah the proseeution of 
the applieant has been sanstioned. 

On the 28th of November 1918 the ap. 
plioant, Kharsiti Ram, brought an astion 
in the Small Cause Court, Amritsar, for the 
resovery of Rs, 75 against Ram Das and 
his brother, Ohhedi of Benares, on aseount 
of the prisa of esrtain goods sold by the 
plaintiff to the defendants. It appears that 
the defendants represented to the Collestor 
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of Benares that the action brought against 
them was false and fraudulent, and that the 
Criminal Investigation Department of the 
United Provinses, after making some prg- 
liminary inquiry, instrusted the Criminal 
Investigation Department of the Punjab to 
defend the euit on behalf of the defendants. 
This prosedure was adopted in pursuanee 
of aertain directions issued by the Gov- 
ernment of India requiring the Police to 
undertake on behalf of a defendant resid- 
ing in another Provinee the defense of a 
civil suit suspeeted to be false and frandu. 
lent. 1t is manifest that when the Poliase 
deside to undertake this duty and retain 
the Government Pleader to defend the suit, 
they aot merely as agents of the defend- 
ant; and that they have no more rights 
than any private agent defending a suit 
on behalf of his prinsipal. Neither the 
Government of India sontemplated, nor had 
they any authority to preseribe, any pro- 
cedure whieh would offend against the 
above principle, and there eannot be the 
slightest doubt that the Police or any person 
appointed by them to represent the defend- 
ant has no authority whatsoever to eall 
for, or to interfere with, the plaintiff or 
his witnesses. 

The proposition enunelated above is too 


patent to enquire apy demonstration, and, 


the only justification for stating it here 
is afforded by the faet that the Oriminal 
Investigation Department of the Punjab 
wholly misconeesived their position, and 
deputed as their representative a person 
whose activities rendered it impossible for 
the plaintiff to prove his claim. The matter 
same to the notice of this Court extra- 
judicially, with the result that the atten. 
tion of the Local Government was drawn 
to the illegality of the astion taken by 
the representative of the Criminal Investi. 
gation Departments and the Government 
have now issued insitruetions for the future 
guidanee of the Offisers of that Depart- 
ment, 

It was, however, too late to undo the 
misshief which had already been done, 
The evidenss on the resord of the siyil 
suit makes it olear that the Head Constable, 
Jagat Singb, who was deputed by the 
Criminal Investigation Department -to re. 
present them in the sase, arrogated he 


fnustions of the Civil Oourt and began. 


^ 
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to inquire into the ease as if he were 
eondusting the investigation of a sognizable 
offenee. He summoned the plaintiff and 
his witnesses, recorded their statements, 
took a bail bond from one of the witnesses 
and impounded his register, The plaintiff 
swears that Jagat Singh kept him with 
himself for several days from the morning 
till the evening and threatened his wit- 
nesses in order to dissuade them from 
giving evidenss in his favour. 

The proseedings of the Small Cause 
Couri show that Jagat Singh made an 
applieation to the Court to adjourn the 
sane on the ground that he wanted further 
time to eomplete the inquiries and file 
jawab i-dawa," and it ia unfortunate that 
despite the faot that plaintiff vehemently 
represented that the Criminal Investigation 
Department were troubling him and threaten- 
ing his witnesses and sonsequently requested 
the Court to examine his witnesses at 
onse, the Court granted the applieation of 
Jagat Singh and adjourned tbe ease. It 
was not until the 20th February 1919 
that a written statement was filed in 
answer to the elaim, and it is strange 
that’ this dooument was signed and verified, 
not by the defendants, but by the Superin- 
tendent of Polise, Oriminal Investigation 
Department, whose verifieation is in the 
following terms :—"“Jumla amurat mundaria 
bala ke sach hone ka muihe  barue tahgigat 
yakin haz." It will be observed that this 
dosument sontains, tnter alio, the allega- 
tions that the defendants neither purshased 
the goods nor ever visited Amritsar. It is 
not easy to understand how the Superintend- 
ent of Police could ssy that the defend. 
ants did on' no oseasion some to Amritsar. 

After the harassment and intimidation 
to whieh the plaintiff's witnesses were 
subjeeted, if was not expected that they 
would come. forward and depose in his 
favour. And this is what actually happen- 
ed, with the result that the Court after 
taking some protracted  proseedings dis- 
missed the plaintiff's suit, 

Not satisfied with the result thus achieved 
by them, the Criminal Investigation Depart- 
ment had the andacity to instruet the 
Government Pleader to make an appliea- 


tion for sanetion to prosesute the plaintiff: 


for ebringing a false and fraudulent suit, 
and the Courts below have readily asseded 
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to this request and granted the sanction 
to proseeute the unfortunate plaintiff. 

This resumé of the fasts makes it absolute- 
ly elear that the interference of the 
Criminal Investigation Department with the 
trial of a eivil suit was wholly unwarranted, 
and it is their illegal astion whieh has 
deprived the plaintif of his right to pro- 
duse evidenee in support of his slaim. 
There san be little doubt that pitted as 
he was against the Criminal Investigation 
Department, the plaintiff had, in the sireum- 
stanees mentioned above, no ehanee of 
establishing his sase, and that his defeat 
was a foregone eonelusion. Now, his slaim 
may or may not be true, but no person 
having any sense of fairness would dispute 
the proposition that he had a right to 
produse his evidenes in support of it and 
obtain a verdiet from a Civil Court, That 
be has been robbed of this right is obvious, 
and itis perfectly absurd to eontend that 
a person, who has been thwarted in his 
attempt to establish the sorreetness of his 
elaim, should be prosesuted for bringing 9 
false suit. 

The learned Counsel for the Crown has 
frankly and properly admitted that he is 
not prepared to justify the eonduet of Jagat 
Singh, but explains by way of mitigation 
that the latter was merely oarrying out 
the orders of his superipr officers, and that 
it was not for him to impugn the validity 
of those orders, It is not for me to sap- 
portion the responsibility for the irrepar- 
able harm done to the applieant; all that 
I ean say is that after bestowing my, 


most eareful and anxious eonsideration 
upon the ease I have no hesitation iu 
holding that the applicant has not only 


been robbed of bis right to prove his elaim, 
but has also been subjected to eonsiderable 
harassment and suffered pesuniary ' loss in 
eondueting a protracted litigation and 
making various applieations to this Court 
during the 


and the granting of the applieation for 
sanction would be nothing short of opprea- 
aion. 

For the foregoing reasonsel am of opinion 
that the applisation for sanction should 


Jast two years and a half. 
There has already been a failure of justisa ' 


never have been made; and aseepting the ` 


application for revision I revoke the sanetion, 
ISanction;reveked, 
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OALOUTTA HIGH OOURT. 
ORIGINAL ÜRIMINAL JURISDIOTION. 
June £, 1920. 
Present : — Mr. Justise Buckland. 
In re OELESTE CULLINGTON— 
PETITIONER. 
x Ewiradition Act (XV of 1908), s. 2, Chap. II— 
Foreign State" —Ohandernagore, whether Foreign State 
~~Hatradition proceedings Proeedure—Bench decision 
on Appellate Bide whether binding on Bench sitting on 
Original Side. 
Chandernagore, an Hast Indian Possession of 


France, is a Foreign State as defined by the Indian : 


Extradition Act, 1903, and the procedure provided by 
Chapter II of that Act should be followed before 
surrendering an offender to the Authorities of that 
State.[p. 821, col 2.] ^ 

The opinion of an Appeal Beneh in one matier 
relative to an issue of law or the construction of 
& document is not binding upon another Bench 


sitting as a Court of first instance in another matter. 
[p. 822, col. 1.] 


Rule, ° 

Mr. Pugh (with him Mr. Monnier), for the 
‘Petitioner. 

Mr, Fankridge, for the Crown. 


JUDGMENT.—This is a Rule ealling 
upon the Oommiasioner of Polise to shew 
eauso why Oeleste Cullington, the petitioner, 
should not be sebat liberty or otherwise dealt 
with aesording to law, 

On the 22nd April 1920 the Administrator 
of Ohandernagore sent to the Chief Searetary 
to the Government of Bengal thirteen war- 
rants of arrest issued by the Juge d'instruction 
against the persons named in his letter, 
and requested their extradition upon sharges 
of eheating and extortion, Among them was 
the petitioner, 


The Under Searetary to the Government 
of Bengal with hia letter, dated 30th April, 
forwarded a translation of that letter to- 
gether with two of the warrants, of whieh 
one was for the arrest of the petitioner, to 
the QOommissioner of Police, Caleutta, and 
requested him to take the nesessary steps 
for the arrest of:the aseused and send them, 
when apprehended, to theAuthorities at Frensh 
Ohandernszore under proper e&eort. 

The petitioner was arrested on the 17th 
May, and after being produeed before the 
Ohief Presidency Magistrate, who does not 
appear to have taken any astion in the 
matter, she was produced before Mr. Wilson, 
a Deputy Commissioner of Polise, who 
endorsed, on the letter of 80th April, an order 
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diresting the petitioner to be taken ta 
Chandernagore. 

On the same date she was produeed before 
me, and through her Cou nael applied for bail? 
She was released on bail on her undertaking 


. to make an avplieation under seation 491 of the 


Criminal Prosedure Code, Thel applisation 
was duly made inaesordanee with the undertak- 
ing, andis that of whieh I have now to dispose. 
The ease for the petitioner in that the 
warrant of the Juge d'instruction of Ohander- 
nagore is no authority for her arrest or 
detention, whieh are illegal, and that if the 
Freneh Authorities desire her to be surren- 
dered to them, that may only take  pleea 
in acsordanee with the provisions of the Indian 
ExtraditionAet, 1903, the prosedure preseribed 
by whish admittedly has not been followed. 
Before I eonsider the argument addressed 
to me on behalf of the Commissioner of 
Poliee, it will be sonvenient to give & 
brief shronologisal exposition of the material 
portions of the Statutes and treaties to whieh 
referense has been made. 7 
The earliest in date is the Oonvention 
between Great Britain and Franee, dated 
the 7th Marsh 1815 (Aitchison's Treaties, 
Volume X, page 268), of whieh glaas IX is 
the only.slause whieh has any bearing on this 
matter. lts terms are as followa:— All Eurce 
pean and others whosoever, against whom 
judicial proseedings shall te instituted, within 
the limits of the settlements or faetories be- 
longing to His Most Ohristian Majesty, for 
offenses sommitted or debts eontraeted with- 
in the said limits, and who shall take 
refuge out of the same shall be deliver. 
ed up to the Ohiefs of the said settle- 
ments and fastories; and all Europeans and 
others whosoever, against whom  judieial 
proseedings as aforesaid shall be instituted, 
without the said limits, and who shall take 
refuge within the game, shall be delivered 
up by the Chiefs of the said settlements and. 
faetories upon demand being made of them b 
the British Government. ” i 
Next in order of date somes the Eixtradi- 
tion Ast, 1870. Sestion 2 provides that where 
an arrangement has been made with any 
Foreign State, with respect to the surrender 
to sueh State of any fugitive eriminals, Her 
Majesty may, by Order in Oounsil, direst that 
the Aet shall apply in the ease of sueh 
Foreign State, Under seetion 18 when by 
the law of Britsh Possessions provision ig 
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made for the surrender of fugitive oriminals 
susah Orderin Couneil may either suspend 
„the operation of the Ast so far .as if 
.relates.to such Foreign State, or may direst 
‘that .sach law shall havs effect in sush 
British .Possessions as if ib were a part | 
of. the Aet. Seetion.25 says that depen- 
déneies of a Foreign State shall be deemed 
to be within the jurisdietion of, and to 
‘be ‘part of, rush Foreign State. By the 
Foreign Jurisdistion and Hxtradition Act, 
1872 (Aet Kl of 1872), section 14, the 
prosedure to be observed, when a requisition 
‘is made by the Exeentive Government of 
a Foreign State for the extradition of an 
asoused person, is laid down, and the section 
soneludes with the worda: “This section 
shall not affect the provisions of any law 
-or treaty, for the time being in forse, as to 
the extradition -of offenders; but the pro. 
‘aedure provided by any sush law or treaty 
‘shall be followed i in every 5858 to which it 
‘applies, ” 

^ In 1876 an Extradition Treaty was made 
between Franse and Great Britain, of which 
-Artiola XVI states fhe manner of proseed- 
“Ing to be observed in the eolenies and 
"foreign possessions of the High Oontracting 
Parties, At the end of the Artisle there 
‘are the following words: © “The foregoing 
stipulations shall not in any way affest the 
‘arrangements established in the Hast Indian 
“Possessions of the two sountries by the 
TXth Article of the ‘Treaty of the 7th Marsh 
1815. "m 

"By an Order in Counail, dated 16th May 

1578, the Extradition Aets were made appli. 
sabio to France. 

In 1908 the Indian Extradition Ast was 
‘passed. In the definition slause a “ Foreign 
"tate" is defined as “a State to which 
for the time being the Extradition Acts, 
1870 and 1873, apply."  Ohapter II, seo. 
tions 3 to..6, lay down*the procedure to he 
followed where the Government ofa Foreign 
S.ate requisitions the surrender of a fugitive 
sriminal, Chapter Il], aestions 7 to.17, lay 
down the proaednre for the Surrender of 
fugitive oriminals in the ease of States other- 
than Foreign S.ates, while seetiou 18 says: 
I Nothing in tnis | Chapter shall derogate 
from the provisions of any. treaty tor the 
extradition of offenders sna the proeedure 
paovidéd by 8n, wadi westy shall be 
followed i in any sase to whieh it applies, and 
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the provisions of this Ast shall be modified 
aceordingly. ”’ 

By an Order in Oounsil dated the 7th 
March 1904, which was issued in virtue of 
the powers ‘sonferred by sestion 18 of the 
Extradition Aet, 1870, Chapter IL of the 
Extradition Aet, 1903, has baen deslared to 
have effeot in British India as if it were part, 
of the Extradition Aot, 1870. 

The contention of the learned Counsel’ for 
the Commissioner of Polise is that the East 
Indian Possessions of Franee, whieh ineslude. 
Chandernagore, ara not a Foreign State 
ga defined in the Indian Extradition Áet. 
His argument is that the Order in Couneil 
whioh applied the Extradition Asta to 
Frasse, applied the Acts with referenes to 
the Treaty of 18/6 as s whole; that the 
latter portion of clause XVI of thia Treaty 
exsludes the arrangements established by 
the lXth Artisle of the Treaty of 1815, 
and, therefore, the Order in Counsil did 
not apply the Extradition Aets to the East 
Indian Possessions of Franses, whieh son- 
sequently are not a Foreign State. ; 

{ do not think that the latter portion of 
elause XVI of the Treaty of 1876 is in any 
way exelusive. Rather ib is a saving 
elause inserted for the purpose of maintain- 
iog intact the arrangements established by 
the IXth Artiole of the Treaty of 1815. This 
ja what Sir Fransis Piggott in his book on Ex- 
tradition (page 187) says with regard to it, his 
‘somment being: “inthe Treaty with Franaa 
the arrangement established in thə East 
Indian Possessions of the two aeountries by 
the Treaty of 1815 is preserved: this provides 


for mutual surrender between British India 


and Pondisherry and Chandernagore." If 
the position is subjested to analysis, what does 
‘one find it to.have been on the sonelusion of 
the Treaty of 1876? There was inexistenes 
a Treaty with ‘reference tothe Hast Indian 
Possessions of Franee, and another Treaty 
between the two States not limited to any 
partieular territories, The first of these 
provides for the delivery up of persons against 
whom  proseedings shall be instituted for 
debt in addition to tbe delivery up of 
offenders against the Criminal Law. This 
possibly explains the latter portion of olause 
XVI of the later Treaty, whioh is limited to 
the extradition of persons who ara being 
proogeded egainst or who have been sonvioted 
of a erime, there beírg something whieh, in 
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“tha ease of the Hast. Indian Possessions of 
. Franae, ib was deemed desirable to- preserve. 
Another explanation may be that Artiale IT 
of the Treaty of 1876 says: ‘Native born or 
;naturalized subjests of either State are 
exsepted from: extradition " Thesa two 
.Treaties were "arrangements" sush as are 
sontemplated by sestion 2 of the Extradition 
‚Aot, 1270. Two years later the Order in 
;Counsil was made under sastion 2 of that 
Ast, It applied not the Treaties (that is, 
not what the seation says), bat the Aote, and 
did so in the “gase of the Foreign State, —to 
follow the: wording of the sestion—with 
whieh tha arrangaments had been made. 
That Stato- was Franoe, and by sestion 25 
‘the Hast Indian Possessions of Franss are 
60 be deemoed to be part of sash Foreign State, 
t.e, Franas. In my opinion the Order ta 
Counsil of 1878, in applying tha  Extraditioa 
Aste to F'ecanes, alio did so to the Hast Indian 
‚Possessions of Fransa. Thoe qaəstion whether 
or not: the Extradition Acts hava bean appliad 
in the ease of a Foreiga Siats.is ons for 
the determination of whiah no the T'reaties, 
but the Order in Coanoil should be looked 
at, and if in ths fase of soestion 25 soma 
dependency of that Foreign State iə to bə 
exsluded from tha apoplisation:of the Asta, one 
would expeeb to find appropriate words in the 
Order in Counsil, but ao far from it being 
suggested thai thera are any sush words in 
the Order in Counsil, ita terms have not basan 
plsaad before ma. 
lt has been aonseded by ‘Jounal for the 
Oommissionar of Polise that legislativa 
sanction is requisite to give effest to the 
provisions ofa Treaty and he has argaed 
that:the Treaty of 1815 reseived legislative 
rasognition and sanstion by tha 18th meotion 
of the Indian Hxtradition Ast. He was 
unable to sontand that bafora that ast was 
passed the Treaty of 1815 had any logislative 
sanstion. | think he might equally wall have 
referred to seetion l4.of Ast XI of 1872, but 
this does not aifast the point. With suah 
legislative sanotion as section 18 provides, he 
submits that the Treaty of 1815 is self. 
sontained, and that that is all that I have to 
look at in determining whethar the petitioner 
waa in lawfnl anatady. He soutenda that the 
prosedure to be foll§wed is stated in the words 
shall ba delivered up." Ssetion 18 eontains 
the words "the prosadure provided by any 
' Bneh Treaty shall ba folloged in any oaia to 
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t . kd 9 : 
- whioh it applies? These words, it ia argued, 


refer to and sanotion that prosedurs. .i do 
not think that the words ‘shall ba delivared 
up" provide any procedure. They say. what 
has to ba done; they do not say how it shall’ 
bs done, whioh would be a matter of prosedure, 
It might equally be said that the words: “The 
High Contrasting Parties engage to deliver 
up to eash other” inthe first clause of the 
Treaty of 1876 eomprise the prosedure to be 
followed under that Treaty. But in point 
of fast Artisles VI and Vil of the Treaty 
contain elaborate provisions in regard to the 
prosadure to be followed, as also does tie 
Extradition Aat, 

There is another aspest of the matter. 
I have 
‘pointed out in an earlier portion of the 
judgment, contains clauses stating what has 
to ba dona when extralition is demanded by 
a Foreign State; then’ follow clauses stating 
what has to be done when extradition is 
demanded bya State other than a Foreigh 
State, Noattempt has bsan made £o justify 
what has baen done in this ease under the 
latter elauses, and the argument ignores them 
entirely; but it is unuseessary, in the view I 
taka of she master, furthar to eonsider their 
applisability. 

In my judgment,  Ohandernagore is a 
Foreign State as dsfined by the Indian 
Extradition Ast, 1903, and the proasedura 
provided by Chapter [I of that Aof should 
have been followed in this sase, 

Learned Oounsel for the Commissioner 
of Polisə founded his argument on the 
judgment of this Courtin Eahamat Aliv. 
Emperor (1) in.which this poiat was desided, 
and it was held that Chandernagore was not 
a Foreigh State as defined by the Indian 
Extradition Aet. The oirsumstanses whieh, 
gave rise to that desision were somewhat 
differant, as praseedings whish resulted in 
the Rule being issued were in progress, and, 
aesording tothe explanation given bg the 
Magistrate, purported to ba in assordinas, 
with the Extradition Act. But the Daputy 
Legal Remembransar argual differently, and: 
put forward the same sontention as has been 
argued befora me. It does not appear from 
the report that sestion 25 of the Extradition 


(1) 53 Ind. Oas. 147; 47 C. 37; 800. L, J. 24;. 20 
Or, L. J. 739, TS 


"8992. 
KAKU €, EMPEROR, 


Ast, 1870, was referred to, and it ia possible 
“that had that been done it might have 
influeneed the desision of the Court. How- 
ever that may be, after having anrefully 
` eonsidered the judgment of the learned 
' Judges, for whose opinion I entertain the 
' greatest respest, I find myself unable to 
some to any buta sontrary eonelusion. I 
thonght I might be bound to follow that 
judgment, but I was referred to Abkat Charan 
Ghose v. Dasmani Dasi (2) in whieh it was 
held that the opinion of an Appeal Bensh in 
one matter relative to an issae of law 
‘or the eonstruetion of a dosument is not 
binding upon another Beneh sitting as a 
Court of firat instanse in another 
matter. 

The Rule will be made sabaolute. I direst 
that the petitioner be set at liberty. 

Rule made absolute, 


(2) 6 B. L, R. 623. 


LAHORE HIGH COURT. 
ORIMIKAL ÀÁPPEAL No, 357 or 1921. 
July 6, 1921. 
Present : —Sir Sbadi Lal, Kr., Chief 
Justiee, and Mr. Justise Abdul Q dir. 
KAKU—Oonviot—APPELLANT 
versus 
EMPEROR — Hg:PONDENT, 


Evidence — First information report made by accused, 
admissibility of. 


While a first information report is valuable 
corroborative evidence of the testimony of the 
person who makes it, it cannot by itself support a 
conviction when the maker himself is an acoused 
person and cannot, therefore, be examined as a 
witness. [p. 828, col. 1.] ° 

Where, however, a first information report made 
by an acoused person himself contains an admis- 
gion which does not amount to a confession, the 
admission is admissible in evidence as against the 
accused person. [p. 823, col. 1.] 


Appesl from an order of the Sessions 
Judge, Hissar, dated the 20th April 1921, 

Maulvi Ghulam Mohy ud-Din, for the Ap- 
pellant, 

Diwan Khilinda Ram, R,S., for the Re- 
ppondent, l 
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JUDGMENT.—The Sessions Judge of 
Hissar, soneurring with two of the three 
Assessors (the third Assessor, being a Jain, 
deelining to offer any opinion in sonnes- 
tion with a matter involving a- sentenee- 
of death), has found tbe appellant Kaku 
guilty of the murder of his wife, Musam- 
mat Rahmat; and has sénteneed him under 
seotion 302, Indian Penal Code, to the 
penalty of death, It appears that three 
other persons were also eommitted for trial 
on the eharge of murder, but the Sessions 
Judge was unable to find suffisient evidenes 
to sonnest them with the arime and has 
consequently asquitted them, 

There san be no doubt whatsoever that 
Musammat Rahmat was not seen alive after 
the night of the 18th-19th September 1920; 
and that in pursuanee of the information. 
supplied by Kaku, her head was found on 
the 25th Sepfember in a well and her 
skeleton was found on the following day 
in a stream ealled Ghagghar. There is 
ample evidenee on the rêsord toshow that 
the head was identifiable, and the relatives 


of the woman have deposed that it . was 
tha head of Musammat Rahmat. It is to 
be observed that the head was wrapped 


up in a kurta whieb, along with some 
brieks, was tied up in a ghaghra; nnd both 
these garments bave ‘been proved to be 
the property of Musammat Rahmat, It is, 
therofore, elear that Musammat Rahmat 
was done to death, and the question. for 
determination is whether Kaka sommitted 
the erime. 

Now, it may be stated at onse that 
there are no eye-witnesses of the assault 
whieh resulted in the death of the viotim, 
but the eireumstantial evidenee relied upon 
by the prosesution leaves no doubt that 
the appellant either alone or with the help 
of some other person or persons committed 
the erime. It is sommon ground that he 
suspested his wife of having sontrasted a 
liaison with one Ghulam Nabi alias Boghi, 
and it is this suspicion whieh prompted the 
murder. It is true that the evidenee 
addused by the prosesution to prove the 
alleged intimasy is not very strong, but 
all doubt on the subjest is set at rest-by 
the admissions made by the sonvict himself, 
As stated above, the woman was not seen 
alive after the night of the i8th-l9th 
September; and it, appears that ber mother, - 
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not finding her daughter in the village on 
the ensuing morning, began to make in- 
quiriesas to her whereabouts. The husband 
thereupdn went to the Polise Station and 
resorded at about noon on tha 19th Septem- 
ber a report to the effest that his wife 
had illisit intimasy with Ghulam Nabi, 
and that the paramour with the help of 
his brother and friends had abdusted ber. 
Mr, Ghulam Mohy.ud.Din for the appel. 
lant sontenda that the report made by his 
slient to the  Polise is inadmissible in 
evidenee, and sites the judgment in Hari 
v. Emperor (1) in support of his sontention. 
Now, the judgment only lays down the 
rule that the first information report made by 
an aseused person standing by itself sannot 
austain a sonvietion against the maker; 
and that, while it is a valuable eorrobora- 
tive evidenee of the testimony of the person 
who makes it, it sannot support a sonvie- 
tion when the maker himself is an asensed 
person and eannot, therefore, be examined 
as a witness. It is to be observed. that 
the report in that ease amounted to a 
sonfession of a srime and eould not, there. 
fore, be reseived in evidenee, In the ease 
before us the report made by  Kaku is 
used only for the purpose of proving An 
admission, whish does not amount to a 
eonfession; and wa are not aware of any 
rule of law, and the learned Vakil for the 
appellant has not invited our attention to 
any provision in the Evidenee Ast or any 
other enactment, whish would render an 
admission not amounting to a  sonfession 
inadmissible in evidense against an aconsed 
person. 

We see, therefore, no reason why the 
' report made by Kaku, whieh has’ been 
duly proved, should not be treated as a 
piese of evidenes. Further, the  aesused 
in his statement before the Oommitting 
Magistrate admitted that his wife had 
ilieit intimaey with Boghi, and to thia 
statement he adhered before the Sessions 
Judge. 

There san, therefore, be no doubt that 
the husband was displeased with his wife 
and had an adequate motive for wishing 
her death. We have, however, to sea 
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18; 134 P, L. E. 1918, ue 


OASES, 


"823 


whether there is evidense fon the reeord 
sueh as would connest him with the eommis- 
sion of the murder. Now, there is ample 
proof on the reeord that on the 25th 
September Kaku took the. investigating 
party to a well in a neighbouring village, 
from whieh the head of the vietim wrapped 
up in a kura anda ghaghra was resoverad, 
and that the next day, in sonsequenes of 
the information supplied by the sonviet, 
a skeleton was reeovered from a stream. 
These  dissoveries haye been established 
beyond all reasonable doubt, and eonstitute 
in our opinion a very damaging piese of 
evidenee against the conviet, 


Farther, we have theevidenes of several 
neighbours, viz, Jan Muhammad (P. W. 
No. 3), Mirza (P. W. No. 4), Bahadur 
(P. W. No, 5), Amin (P. W. No. 6) and 
Musammat Nyro (P. W. No. S), all of 
whom are unanimous in saying that on 
the night in question thay heard ssreams 
of Musammat Rahmat emanating from the 
house of the appellant, It appears that the 
witnesses did not suspeet any foul play, 
besause they thought that the husband 
might have quarrelled with his wife. Two 
of the witnesses, vie, Mirza (P. W. No. 4) 
and Bahadur (P. W. No. 5), also say that 
they saw Musammai Rabmat lying on the 
ground in the house of the sonviet, and 
that the latter with three other persons 
was standing near her, Now, this story 
a8 to the woman lying on the ground may 
be an embellishment, but we eonsur with 
the Sessions Judge in holding that the 
witnesses heard the eries of the vietim on 
the night in question. 

To sum up, we have against the eon- 
viet, not only the fast that he had an 
adequate motive for desiring the death of 
his wife, but also the following ineriminat- 
ing eireumslanees :— : 

1. The vietim? who was living with her 
husband, disappeared on the night of the 
loth. 19th September, and her remains 
were resovered from a welland a stream 
about a week afterwards, 


2. The husband, who was living with 
his wife, was expested to offera satisfactory 
explanation of her disappearanee, but it is 
elear that in his report to the Poliee on 
the 19th.September he offered a wholly 
false explanation. 
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3. The eries of the woman were heard 


on the night in question emanating from 
the- house of the sonviat, 

4. It was he who took the investiga. 
ting party to the well and ‘supplied the 
information whieh led to the discovery of 
the- vietim’s head, and also of her skeleton 
from a stream. 

These. sirsumstanees soupled with the 
motive point to the sonolnsion that the 
murder was sommitted on the night in 
question. in the house of the sonviot and 
that he,. either alone or along with other 
persons, was responsible for killing the 
woman. We assordingly uphold the con- 
vistion and, sonsidering that there is no 
extennating sirsumstanee to justify the 
inflistion of the alternative punishment 
pressribed by law, eonfirm the sentenee of 
death snd dismiss the appeal. 


Appeal dismissed, 


BOMBAY HIGH COURT. 
Oriminat Rererence No. 32 or 1920. 
A Jane 14, 1920. 
Present:— Mr. Justise Shah and 
Mr. Justiae Orump, 
BMPERORE-—PROSECUTOR. 
versus 
BHAGWAN KRISHNA THORAT— 
ACOUSED. 

Bombay District Police Act (IV of 1890), s. 62— 
Oruelty to animals—Prevention of Cruelty to Animals 
Act (XI of 1890), s; 1 (2), extension of, to certain 
district, effect of. 


The mere extension of the Preventien of Cruelty 
to Animals Act, 1890, under sub-section 2 of section 
1 of the Act by the Bombay Government to a 
certain district does not by itself operate to repeal 
asotion- 62 of the Bombay District Police Act within 


that District. 


Criminal referanee made by the District 
MafSistrate, Sholapur, 
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JUDGMENT,—Iu | this saga the Sesond^ 


Class Magistrate of Barsi sonvieted. the 


accused, who pleaded guilty, under section 62: 


of the Bombay Distriet Polise Act (IV of 


1890), and sentenced him to pay a fine of: 


Rs. 5. The District Magistrate has madea 
reference to this Court reaommending that 


the sonvistion and sentfense should be set. 


aside. 


The referenee is based, firstly, on the ground 


thet the Sseond Class Magistrate had no. 
jurisdiotion under sestion 62 of the Bombay 
District Polise Ast, as he was not spesially 
authorised to try offenaes under that seetion, 
But we find that. the seation is smended by 
Bombay Act III of 1915, whereby the word: 
“second” is substituted for the word “Srst” 
in sub-sestion 2 of section 62. The effest 
of the modifieation is that the Sesond 
Olass Magistrate, without being specially 
invested with jurisdietion under the seotion, 
would be sompetent to try offenses punishable 
under that section, Thet ground, therefore, 
is not sustainable. 


The second ground is that the Prevention 
of Cruelty to Animals Aet (XI of 1£90) haa 
been extended to the Munieipal Distrist of 
Barsi in the Sholapur Distrisí and that 
sonsequently spesial provisions, such as are 
sontained in seetion 62 of the Bombay 
District Polise Aot, eease to bava operation: 
in that losality. There again the Distriat 
Magistrate seems to be mistaken. For sub. 
ssation 3 of sestion Ll of Aet XI of 1890 
provides that the whole or apy part of any 
other enastment in forse in the losal area 
for the prevention of sruelty to animals shall 
cease to have effect in the looal-area if the 
Loss] Government-has by notifioation in the 
Official Gazette given a  direetion to that 
effeat. Sab-seetion 3 of seetion 1 authorizes 
the Government to give aneh direction, if go 
minded, and sub seotion 4 enables the 
Government to saneel or vary any notification 
under sub-gestions 2 and 3 of cestion 1l. The 
only notification that is referred to by the 
Distrist Magistrate and that we have been 
able to find, is one under sub sestion 2 
extending Aet XI of 1890 to the Municipal 
Distriet of Barai. But itis not suggested 
that there has been any ndtifisation under 


sub section 3, nor have we been able to find . 


any sush notifieation; -Sestion 62 of the 
Bombay Distrist Poliee Act, therefore, had 
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not seased:to have. operation at. Barsi at the 
date of the offense in question and the Trial. 
Court. was perfestly sompetent to make-an 
order. under that-seation, 

e We, therefore, dissharge the Rule. 


Rule discharged, 


PATNA HIGH COURT. 
URIMINAL Revision. No, 280 or 1921, 
July 14, 1921, 
Present : —Mr. Justice Coutts 
and. Mr. Justioe Adami. 
MITARJIT SINGH ax» OTHERS— 
PETITIONERS 
versus 
EMPEROR-—Opposrte: PARTY.. 
Criminal. Procedure Qode (Act F of 1898), ss. 842, 
537—Exzamination. ef accused, when to be made— 


Failure to examine accused at proper stage—Frregula- 
Hty—Illegality. 


The purpose of the examination of an accused 
person under section 342 of the Criminal Procedure 
Code is to enable him to explain any circumstances 
appearing in the evidence against him; it is a 
provision for the benefit of the acoused and to 
enable him to obtain the full benefit of the. seation, 
he must be examined after the cross-examination 


and re-examination of the prosecution witnesses is . 


over. Failure to examine an accused person at 
that stage: is nob merely an irregularity but an 
illegality which vitiates-the trial. [p. 826, col. 2.] 
Rule. 
Messrs, K. N. Ohowdhry and G. O. Pal, for 
: the: Petitioners. 

Mr. Manohar Lal, Assistant Government 
Advosate, for the Crown. l 

Mr. P. 0.. Manuk, for the Opposite Party, 

JUDGMENT, 

Oouits, J.—This is an applisation in revi: 
sion. made in respeet of an order passed 
by the Sessions Judge of Bhagalpur uphold- 
ing sonvictions of the petitioners under 
seetions 147 and 148, Indian Penal Code. 

The first: point urged insupportof the 
application is that the provisions of sea: 
tion. 342 of the Oriminal Prosedura Code. 
have not bsen eomplied: with in this oases 
lt appears that after- ths. prosecution 
witnesses had been examined-in-shief, tha 
question was put to saeh of tho assused 
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e 
whether they had sommitted oífenses under 
sestions 147 and 145. They eash replied: 
“no? and farther eneh stated that he 
would file a written statement. Subse. 
quently, the proseeution witnesses were erogs- ` 
examined, but after the eross-examination 
and before the saceused were- ealled on to 
enter on their defenee, there was no further 
examination of the aesused. 

The question is whether this examination 
of the aseused before sross examination of 
the prosecution witnesses is & sompHanes 
with the provisions of seetion 342 of the 
Oriminal Prosedure Code, The point is 
one of some:diffisulty and, so far as 1 know, 
it has not yet been desided. There are a 
series of desisions of this Court with 
reference to seetion 342, Raghu  Bhumij v. 


Emperor (1), Fatu Gantal v. Emperor 
(2) and Gulam Rasul v., Emperor 
(3). But. in these eases there was no 


examination of the  seoused at. all and 
it. is now settled law. that in  sneh 
eases, the. rsesiion being mandatory, the trial 
is bad. 

In the present ease, there has been an 
examination of the sesused under sestion 
342, but it was before the proseaution 
witnesses were cross examined and the 
queation is. whether it. was also neeessary to 
examine them again after the oross-examina- 
tion. 

Seation 342, alause (1), rung aa follows : — 

"For the purpose of enabling the aseused 
to explain any airoumstaneea appearing in 
the evidenee against him, the Court may, 
at any stage.of any inquiry or trial, without 
previously warning the assused, put sush 
questions to him as the Oourt sgonsiders 
necessary, and shall, for the purpcae aforesaid, 
question him generally on the gase, after 
the witnesses for the prosesution have been 
examined and before he is ealled on for hia 
defenee, ” A 

Itis with the last portion of this slause 
that we are sonserned, and on behalf of 
the petitioners, it is sontended that ' ex. 
amined” here includes  eross-sxamination. 


21 Cr. L. J. 706. 

(2) 61 Ind. Cas. 705; 2 P. L, T. 288; 6 P. L. J. 147, 
2? Cr L. J. 417. 

(3, 6L Ind. Cas, 715; 2 P, L. T:.390,.6 P. L, J. 174. 
22 Cr. Led, 427,. j 
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and reexamination, while on the other 
hand, it is contended that eross-examination 
is a part of the defense and that “ ex- 
. amined’ refers only tothe examination-in- 
ehief. It appears to me that the latter 
eontention is unsustainable, If we look at 
Ohapter XXI, which deals with the trial 
of warrant oases, we find in sestion 256 the 
following provision :— 

“Tf the aesused refuses to plead, or dosa 
not plead, or elaims to be tried, he shall 
be required to state whether he wishes 
to eros examine any, and if so, whieh, of 
the witnesses for the proseaution, whose 
evidence has been taken. If he says 
he does so wish, the witnesses named by 
him shall be re-ealled and, after arosa ex- 
amination and re-examination (if any), they 
shall be diseharged. The evidense of any 
remaining witnesses for the prosesution shall 
next be taken, and, after eross-examination 
and re-examination (if any), they also shall 
be dissharged. The aseused shall then be 
ealled upon to enter upon his defenee and 
produse his evidense, ” 

It is slear then that the assused does not 
enter on his defenee until the witnesses have 
been examined, sross-and re-examined. 

It is eontended, however, that even if this 
be so, still sestion 342 does not definitely 
provide that the examination of the asaused 
shall be made after the sross-examination 
and re-examination of the  proseeution 
witnesses and that it leaves it to the disare; 
tion of the Magistrate to examine the assus- 
edat any time after the examination-in- 
ehief and before he is ealled on to enter 
upon his defense. It is urged that, if thia 
were not so, the words “ sross-examination 
and re examination" would have been added 
in sestion 342, I am unableto assept this 
eontention. Seetion 137 of the Evidense Ast 
defines examination-in-shief, eross-examina: 
tion and re-examinatiow as followa:— 

“The examination of a witness by the 
party, who salla him, shall be ealled his 
examination in.shief, The examination of a 
witness by the adverse party shall be 
enlfed his eross-examination, The examina- 
tion of a witness, subsequent to the erosa. 
examination by the party, who ealied him, 
shall be ealled his re-examination " 

" Examination" then in the Hvidense Aat 
ipsludes " examination-in-chief, " “ eross ex. 
&mination" and "re-examination" and that 
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.this is also so in the Criminal Prosedure 


Oode, would appear from Ohapter XXIII, 
whieh deals with the trial cf eawos before 
High Oourts and Oourts of Session, where 
examination has been given the same 
meaning. ' Hxamined” then in sestion 342, 
in my opinion, ineludes ^ eross:examination ’ 
and re-examination’, Nor, on general 
prinsiples, do I think it sould ba olherwiso. 
The purpose of the examination of an aesused 
under sestion 342 is to enable him to 
explain any eireumstanses appearing in the 
evidense against him; if is a provision 
for the benefit of the assused and to enable 
him to obtain the full benefit of the 
sestion, it is elear that he must be examined 
after the cross-examination of the prosesu- 
tion witnesses is over. Until the witnesses 
have been eross-examined and re-examin- 
ed, if oannot be said what the exast ense, 
that the assused will have to mest, is; and, 
if he is forsed to disslose his defense before 
eross-examination, it might very well be 
that the proseeation witnesses would be on 
their guard and the value of the eross-exami- 
nation to a great extent destroyed, Oonsider- 
ing, then, both the wording of the mestion 
and ite intention, it seems to me elear that 
the Court must question the assused generally 
on the sase after the srosa-examination and 
re-examination of the prosesution witnesses. 

It has been further urged, however, that, 
even if this view be aorreat, in the parti. 
sular oase before us, the failure of the 
Magistrate to examine the aesused at this 
stage was merely an irregularity, besause 
he examined them ata previous stage and 
they stated that they would file written 
statements; it is sonterided that this being 
so, the Magistrate has eommitted nothing 
more than an irregularity in not examining 
them at the laterand proper stage. I am 
unable to asespt this eontention. 
tion of the seation, with whish we are 
sonserned, is mandatory, and, if the view, 
whish I have taken of the law,is sorrest, 
the Magistrate had no option but to 
examine the assused nt the stage I have 
indieated; if he did not do so, he omitted to 
do something, in regard to whieh he had no 
diseretion, and sonsequently ha has sommitted 
an illegality and not merely an irregularity. 
This eon*eation, therefore, fails; and for the 
reasons i have given, the oonvistions and 
senteness must, in my opinion, he set aside 


The por. ` 
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I would remand the ease for re-hearing from 
the atage at whieh the trial beeame illegal. 
ADNI, J,— I agree. 
Oonviction set aside; 
Oase remanded, 


ALLAHABAD HIGH COURT. 
ORIMINAL ÁPPSAL No, 239 or 1921. 
May 20, 1921. 

Present :— Mr, Justise Stuart. 
SHIAM SUNDER-—A»r»zLLAXT 
versus 


EMPEROR—Responpent. 

Criminal Procedure Code (Act V of 1898', s, 887— 
Approver—Dacoity, trial for—Statement disclosing 
‘illegal possession of fire arms— Release of approver— 
Arms Act (XI of 1878), s. 20, subsequent trial under, 
legality of. 


Where in the course of his statement an ap. 
prover ina case of gang dacoity discloses the fact 
of being in illegal possession of $& carbine and some 
ammunition, which were used by him as imple. 
ments of his trade of crime, and having ful. 
fllled- the conditions of his pardon is released, it 
is illegal on his release to prosecute him for an 
offence under section 20 of the Arms Act for the 
possession of carbine and ammunition, as without re- 
ferring to the arms possessed by the gang, of 
which the carbine was one, he could not make a 
full and true disclosure within his knowledge of 
the circumstances relative to the offence with which 
he had been concerned. [p. 827, col. 2.] 


Criminal appeal from an order of the 
Sesond Additional Sessions Judge, Aligarh, 
dated the 16th Mareh 1921. 

Mr. E. A. Howard, for the Appellant, 

Mr. Sankar Saran, Government Pleader, 
for the Crown. 

JUDGMENT.—This is rather a peeuliar 
ease. Shiam Sunder, the appellant, is on 
his own showing an habitual and dangerous 
criminal. He was a member of one or 
more gangs of daeoits whose depredations 
were of an extensive sharaster. After the 
sommission of eertain dascities Shiam Sunder 
was captured. He at onee made a full 
statement implicating himself and a large 
number of othes people and took the Polise 
Offieers to a plase where he had a earbine 
and ammunitien soneesled, These he handed 
ọyər to the Poliee Of sera. He adhered to 
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his story and was eventually " made an 
approver and granted & pardon under sestion 
337 of the Criminal Proeedure Code. Ina 
subsequent osse he deposed against him 
fellow sriminsle, many of whom were son- 
vieted, and at the elose of the ease, he was 
released, having fulfilled the eonditions of 
his pardon. After he was released the 
Polise re-arrested himand eharged him in 
respest of possession of the earbine and 
ammunition, whieh he had handed np after 
his eapture. He has been sonvieted under 
gestion 20 of the Arms Ast and senteneed 
to seven years’ rigorous imprisonment, It 
is elear to my mind that his illegal posses- 
sion of the earbine and ammunition was 
an offence of whieh he was guilty in eon- 
neetion with the matter of the daeoitien, 
The man was a dasoit, and he kept the 
arms beeause he wasa daeoit. They were 
implements of his trade of erime, and it 
is perfestly impossible to separate the posses- 
sion of the earbine and ammunition from 
his guilt as a dasoit. He sould not make 
a full and true diselosure of the whole 
of the sirsumatanees within his knowledge 
relative to the offenses of dasoity with 
whieh he had been soneserned, withont 
referring to the arms possessed by the 
gang, of whieh this earbine was one. The 
point is covered by a desision of Straight, J., 
in Queen- Empress v. Ganga Oharan (1). In 
that ease the view taken was that it was 
illegal to proseeute suah & man for gush 
an offense. Straight, J., quoted a note by 
Mr. Greaves to the 4th Edition of Russell 
on Orimes, Volume IIl, page 597, whieh is 
extraordinarily pertinent to the present ease: 
"If, however, the prisoner having been 
admitted as an accomplice to one felony, 
be thereby indueed to suppose that he 
has freed himself from the sonsequenees of 
another felony, the Judge will reeommend 
the indietment for, sush other felony to be 
abandoned. Where an a&esomplieo made a 
disslosure of property which was the subjeet. 
matter of a different robbery by the same 
parties, under the impression that by the 
information he had given previously as to 
the robbery of other property he had 
delivered himself from the consequenees 


(1) 11 A, 79; A. W. N. (1888) 289, 18 Ind. Jur, 
193; 6 Ind. Dec. (N. 3.) 478, = 
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9 
of having the property he so diselosed in 
his possession, Coleridge, J,, reeommended 
.the Qounsel for the prosecution not to 
proeeed against the accomplise for feloni- 
„ously. reseiving sush property. Garstde’s 
case.(2)" There is another passage in tlie 
judgment of Straight; J, at page:86 whieh 
gives my. views mussinotly: “Though ap- 
provers may: be infamous persons, they are 
nevertheless entitled to have faith kept 
with them by the Courte." Holding this view 
I aesept the appeal, set aside the aonviotion 


and sentense and direst that Shiam Sunder . 


be set: at- liberty. 
Appeal allowed. 


(2) 2 Lew: 18, 


LAHORE HIGH COURT. 
Griminat Revision No. 586 or 1921. 
July 15, 1921, 

Present :— Mr, Justies Martineau. 
PHALLA ARD oraru8— PETITIONERS 

tersus 
NIAZ AHMAD-—CoxsPLAINANT— 


RESPONDENT, i 
Criminal Procedure Code: (Act V of 1898), s. 133, 
applicability. of— Public waüy-—Bona fide dispute— 
Procedure. / 


\ . 

The provisions of section 183 of the Oriminal 
Procedure Code: are: nob intended to be applicable 
to. a case where: there is a bona fide dispute as to 
the. existence of a public way. Such a. dispute 
should be left to. be determined by a Civil Court. 


fp. 829, col: 1.7 

Gare reported by the District Magistrate, 
Gnjrat, with his No. 322, dated the 2.th 
April 1921. 

FACTS.—In this oase, Master Niaz 
Ahmad had lodged'a complaint under seation 
133, 'Oriminal Prosedure Code, aganiat 
Phalla, ete, about the erestion of a 
wall in a publis path. The allegation 
of the eomplainant is that the wall has 
obstrusted the right of way along a publie 
path and itis urged: by- Phalla, eto., that the 
wall has been erested in their own courtyard. 
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The sopies of shajra and, khasra.abadi. of 1887 

show that the lane, said to be a:publis lane, 

was not shown. therein as such and Master 

Niaz Ahmad has not been able to produce a 

single witness from his village. I, therefore, : 
eonsider that the order of the lower Court 

diresting the petitioners to pull down the 

wall should be eaneelled and I refer this 

under sestion 438, Criminal Prosedures Code, 

for the orders of the High Oourt. 


GROU NDS— Int his case the Magistrate has, 

under section 133, Criminal Prosed ure Code, 
ordered the petitioners: Phalla, eto., to pull 
down the wall-whieh they have erested. It is 
urged on behalf’ of. Master Niaz Ahmad 
that the. wall has obstrneted: the right of 
way along a publie path, and’ it is urged 
on behalf of Phalle, ete, that tte wall 
has been erested in their own, eonríyard 
"whieh.is their private property. . I have.read 
the order of the: lower Caurt, and considered 
the: evidenee. in. the. ease. Master “Niaz 
Ahmad has not been able to produee a 
single witness from. bis village, and aopies of 
shaira and: khasra-abad?. of, 1557, whioh. have 
been put.in, show that it.is elear. that:the lane, 
said ‘to be-a public lane, was not shown therein 
assuch.. The petitioners. have.all along stated 
that the lane passed through.their sourtyard, 
and, the-evidense- of Ohaudhari Fateh Ali, 
Zaildar of Sabhuwal, on whom the lower 
Court has placed’ relianee, shows that people 
were allowed.to pass through the. courtyard 
only with the consent ofi the;owners andi that 
tte lane was by no means regarded aw a 
publis way. 1, therefore, sonsider that the 
ordér of the lower Oourt ordering Phalla, 
eto, to pull down the wall should be 
esneelled and. I refer this. under seetion 438, 
Criminal Prosedure Code, for the orders of 
the High Court. 


The sarrying out. of the lower Court/s 
order has been suspended till.the.deeigion: of 
the High Court is known. 


| Mr, Badr.ud. Din Kuresht, for the Peti. 


(icners. 
Sheikh Neas. Ale, for the Respondent... 


ORDER.—The Magistrate has passed an. 
order for the demolition of a wall built by 
Phalla and others. Niaz Ahmad, on whose. 
petition the order has been passed, says that, 
there is a publie way whieh has been 
blosked by the wall, whilst Phalla and others’ 
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éontend that the land on whioh tha wall haa 
been built is their property and that there 
is no way over it. 


It is clear that there is a bona fide dispute 
as to whether the public way alleged. by 
Niaz Ahmad exists or not, and there is ample 
authority for holding that the provisions of 
sestion 133, Oriminal Prosedure Code, are not 
intended to be applied in sash & case, and that 
such a dispute should ba left to be determined 
by a Civil Court. See Ampress v. Prem Singh 
(1), Mir Imam Abdul Aziz v. Empress (2), 
Basarudin Bhuiah v. Baharal (3), Askar Mea 
v. dablar Mer (4) and Queen-E npres: v. 
Bissessur Sahu (5), 1 

I, therefore, seb aside the Magistrate’s 
order for the demolition of the wall. 


Order set aside. 


(1) 6 P. R., 1837 Cr, 
'(2) 4 P. R. 1897 Cr. 

,,(8) 11 0, 8; 5 Ind. Dec. (x.:.s,) 702. 

i (4) 12 C. 187; 6 Ind, Deo. (N. 8.) 98. 
(5) 17 C. 662; 8 Ind. Dec, (x. 8.) 914. 


ALLAHABAD HIGH COURT. 
UÜRrMINAL REFZzRENOE No. 271 or 1921, 
May 20, 1921. 
Present: —Mr. Justise Stuart. 
` BINDRABAN AND OTHERS— A PPLIGANTS 


^" versus 
EMPEROR—Oppostre PARTY, 


Criminal. ‘Procedure Code-( Act V of 1893), s. 107 


—BSecurity, to keep peace— Both, -parties dengerous— 
Security from each party mecessary--Landed pro- 
prietors, personal security of, sffficient.. 
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Where there is reason to suppose that a dispute 
between two parties in a village may possibly end 
in a riob and both parties are equally dangerous 
both the parties ought to be bound over. 


In case of landed proprietors required t0 give 
security to keep the peace, their personal security 
should be considered sufficient, 


Criminal referenes made ‘by the Sessions 
Judge, Jhansi, dated the 31st Maresh 1921. 


JUDGMENT.—The learned Sessions 
Judge has not made the faets very elear 
in his Order of Referense. On the evidenee 
there are two parties in the village, one 
the party of Kunwar Singh and Mahtab 
Singh and the other the party of the appli- 
sants aseused.  eonsider that the evidenes 
on the resord is amply euffieient to estab- 
lish that these two parties, who are on 
the very worst of terms and have fought 
with eash other on several oasasions, are 
likely to fight with each other again. I 
do not agree with the learned Sessions 
Judge that there is no evidenes to show 
that the dispute will end in a breaeh of 
the pease, ithink there is every reason 
‘to suppose that the ‘dispute may possibly 
-end in-a very-serious riot, But the Magis- 
trate's order is-open to: objection “on grounds 
which bave not been “taken by ‘the Sessions 
Judge. As faras l'san see; the -party of 
Kunwar Singh and Mahtab Singh is as 
‘dangerous asthe .party of the acensed. TI 
fail to see what advantage will be gained by 
binding over the party of the sesused, 
when the party of Kunwar Singh and 
Mahtab Singh are left alone. This was 
elearly a ease where both parties ought to 
have been bound over. Sesondly, 1 notise 
from the order that these men, being unable 
“to find sesurity, have been sent to prison. 
They are landed proprietors and in those 
eirsumstanses theif personal security 
‘should -have been suffisient. I  sertainly 
‘do not consider that they ought to -be 
imprisoned. I, therefore, set aside the 
‘proceedings and direct that the bond be 
cancelled. Bat this will not prevent the 
Sub-Divisional Magistrate taking fresh 
proseedings against both the parties, if he 
‘thinks fit to do so. He certainly should 
not bind over one party -without binding 
over the other, It also should not be 
nesessary ina ease ‘like this to place the 
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seaurities ata figure that the parties are 


unable to find, 
Proceedings set aside. 


PATNA HIGH COURT. 
Cerminan Revision No. 19 or 1921, 
February 2, 1921, 

Present :— Mr. Justiae Jwala Prasad. 
MATHURA RAT AND OTHERS— 
PETITIONERS 
versus 
EMPEROR--Orrosreg PARTY, 

Penal Code (Act XLV of 1860), ss. 7!, 148, 324, 
328, 449— A pplicability of s. T1—Separate sentences, 
legality of. 

Section 71 of the Penal Code applies only to a 
case of simple assault which is stated as the com. 
mon object of an unlawful assembly in the charge 
framed in the case. But if in the prosecution of 
the common object “to commit assault" more than 
mere violence or. assault, such as grievous hurt or 
death, is caused, that section will not apply and 
separate sentences passed under sections 148 and 324, 
and section £26/449 of the Penal Code would not 


be illegal. , 
Messrs. P. K. Sen, L. Kì Jha and Satya 
Sunder Bose, for the Petitioners, 
JUDGMENT.—tThe petitioners, fifteen in 
number, were conviated by the Magistrate 
of rioting, in the sourse of whieh hurt 
and grievurs hurt were eaused to the somplain- 
ant’s party. Their eonvietion has been up- 
held on appeal by the learned Sessions Judge 
of Shahabad as follows:s— | 
The petitioners Mahabir Rai and Satram 
Ahir have been  sonvieted by the lower 
Appellate Court under sestions 148, 324 and 


396 read with seetion 149, Indian Penal Code. . 


Hash of them has reseived one year's rigorons 
imprisonment under seetion 148, six months 
under sestion 324 and another six months 
under sestion 326, read with sestion 149, the 
sentenees are to run eonsesutively: in other 
words, these petitioners .have reaeived two 
years rigorous imprisonment. ; 

The remaining thirteen persons have been 
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convieted by the Sessions Judge under seetions. 
147 and 326 read with seotion 149,IndianPenal 
Code.. Hash of them has reseived one yeur’s 
rigorous imprisonment, under section 147. 
No separate sentenes has been passed under 
sestions 3261/149, Indian Penal Code. 

Mr. Sen appearing on behalf of the peti- 
tioners has sontended that the petitioners 
Mahabir Raiand Satram Ahir sould not be 
sonvisted and senteneed under sestion 324 and 
326/149 Indian Penal Code, and the other 
petitioners under seation 326, whan they had 
already been sonvieted under section 148 
and 147 of the Code repectively inasmush 
as the sommon objest of the unlawful ase 
sembly as found by the Court below was to 
"gommit assault on Ram Lal Thakur, Daya 


Thakur ani the three other injured 
persons. 
In suppsrtof his sontention Mr. Sen has 


relied upon a deaisión of this Court in the 
ease of Palíu Singh v. Emperor (1). That 
Base as wellasanother ease of this Court, 
Ramdular Jha v. Emperor, Oriminal Revision 
No. 349 of 1919, are based upon a sonsider- 
ation of the authorities of the Oaleutta 
High Oonrt, namely Nilmony Poddar v, 
Queen-Hmpress' (2) and Hridoy Mondal v. 
Jagananda Das (3). The point was reaently 
sonsidered by me in the esse of Nemdhart 
Singh v. Emperor (4), In that ease, as-in 
the present ease, the sharge stated two some 
mon objeota of the unlawful assembly: (1) 
to commit assault on the people on the side 
of the eomplainant and (2) to remove the 
erops from the land in question. The only 
ground, upon whish separate sentenees sould 
be questioned, is that based upon a sonsider- 
ation of seetion 71, Indian Penal Code, 
That seetion san only apply to simple 
assault whish has been stated as the some 
mon objest of the assembly in the eharge 
framed in the ease and esertainly the 
punishment of the  petitioners for using 
mere violenoes or sommiiting assault as well 
as for rioting under  sestion 147 would 
have been illegal inasmush as violense is 
necessary for eonstituting riot under sestion 
147 (vide the definition of rioting). But 
if in the proseeution of the sommon objest 
"to sommit assault" more than mere violenee 


(1) 48 Ind. Cas, 077; 3 P. L. J. 641; 20 Or. L. J. 37. 
.(2) 16 C. 442: 8 Ind. Deo. (x. s.) 292 (E. B.). 

(3) 4 O. W. N. 246. : i 
(4) 61 Ind Cos, 888; 2 P. L. T. 91; 22 Or, Ian J, 449p 


~ 
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Or assault, such aa grieyous hurt or death, 
is eansed by the members thereof, section 
71 will have obviously no applieation. In 
the present sase, the petitioners have been 
sonvisted under sestions 148 and 524, 
Indian Penal Code. I do not think that 
the sonvietion or the separate sentenses 
passed under these seotions are, in any way, 
illegal or in seontrayention of sestion 71 
Indian Penal Code. For the same reason 
the sonvistion and the sentense under 
sestion 326/149 will not be illegal, if it 
be found that the offense under seetion 
326 was eaused in the proseoution of the 
common objest to sommit assault ride 
Nilmony Poddar v. Queen- Empress (2) For 
a further and detailed diseussion refer to 


my desision in tha aforesaid case, Nem- 
dhari Singh v. Emperor (4). Bat in 
the oireumstanses of the ease if ia not 


desirable to pass separate sentenoe sonsesu- 
tively under the aforesaid sestions. I 
would, therefore, following the sourse adopted 
in the ease of Aridoy Mondal v. Jagananda 
Daz (3) and of Paltu Singh v. Emperor (1) 
award asonsolidated sentence of 18 months’ 
rigorous imprisonment on eaeh of the 
petitioners Mahabir Rai and Satram Abir, 
As regards the remaining 13 petitioners, it 
is not disputed that the sonvistion under 
gestion 147 is, in any way, illegal, but it 
is eontended on behalf of the petitioners 


that the sentense passed upon them is 
somewhat severe. No separate sentense 
has been passed against them under 


seation 326/149, although they have been 
eonvieted under that seetion.' The result 
is that eash of them has received one year's 
rigorous imprisonment, The reason urged in 
support of the sontention is that these 
petitioners have not been shown to have taken 
any aetive part in the riot. The riot itself 
was a very serious one, and I do not think 
that the sentense passed against them ean 
reasonably be reduced. 

The last contention of Mr, Sen relates to 
the identifieation of four of the petitioners 
Jaijairam, Mahabir Rai, Mathura Rai and 
Mukha Hai. The learned Judge has sonsider- 
ed the evidense of some of the witnesses 
on behalf of the proseseution as being un- 
satisfactory, but upon the rest of the əvi- 
denee whish in itself appears to be very 
overwhelming as summarised by the learned 
Sessions Judge, the finding of the Court 
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is that the petitioners mentioned above 
were properly identified as being members 
of the mob. I do not think that it is 
possible in revision to enter into a detailed 
consideration of the evidense and to difər 
from the estimate thereof by the Court 
below. 

The result is that the sentense passed 
upon two of the petitioners Mahabir Rai 
and Satram Ahir is redused 65 18 months’ 
rigorous imprisonment, In other respesta the 
applisation is rejeated, 


Application resected, 





ALLAHABAD HIGH COURT, 
ORrIMINAL Revision No, 290 or 1921, 
June 80, 1921, 

Present; — Mr, Justise Lindsay. 
MUHAMMAD ABDUL HADI-— APPUIGANT 
versus 
BALDEO SAHAI—Opposire Parry. 

Criminal Procedure Code (Act V of 1898), s. 218— 


Discharge of accused—Case triable by Court of Session 
—Magisirate, power of, to discharge, 


In a ease triable only by a Court of Session if the 
enquiring Magistrate after hearing the defence 
Witnesses comes to the conclusion that their evidence 
rebuts that produced for the prosecution or renders 
it so incredible or unreliable that a conviction will 
not follow, be may act upon his opinion and may 
pass an order of discharge under seation 213 of the 
Oriminal Procedure Code. [p. 852, col. 2.] 

Dharam Singh v. Joti Prasad, 28 Ind. Cag. 1006; 87 
A. 355; 18 A. L. J. 497; 16 Or, L, J. 429, followed, 


Criminal revision fyom an order of the 
Sessions Judge, Moradabad, dated the 17th 
February 1921, 

Mr, Rasa Ali, for the Applicant, 

Mr. S. O, Mukerji, for the Opposite 
Party. > 

JUDGMENT, —I am asked in this applian- 
tion to interfere with an order of dissharga 
passed by a First Olass Magistrate ina ease 
whieh was brought by Muhammad Abdul 
Hadi against one Baldeo Sahai. 

The former is the Lambardar in a villaga " 
and the latter is the Patwari, 


* 
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, Ib appears that a oertain suit for profits was 
.brought against Abdul Hadi by a pso-sharer 
“in the village and in the oourse of the trial of 
that sase the Patwari was examined for the 
purpose of showing what the eollestions of 
rent had been during the years in suit. 
' In connestion with one tenant named 
Majju, the Patwari deposed that his rent was 
Rs, 58 a year. Onthe contrary the Lambardar 
produeed eertain evidense for the purpose of 
showing that a leges had been given by him 
to Majju ab the rent of Rs. 34 only. Tbe 
result in the Revenue Court was that when 
the aosount: -aame to be [taken between the 
parties, the rate of Rs, 34 per annum 
was accepted and the plaintiff's claim deoreed 
assordingly. 


Abdul Hadi then applied for an order to 
prosesute the Patwari, Baldeo Sahai, on a 
sharge under seation 218 of the Indian Penal 
Code, that is, a sharge of having framed an in- 
sorrest reeord. A. eharge under this seation 
is triable by the Court of Session only. 

The Magistrate took the evidense for the 
prosesution, framed & charge and acting 
under the powers conferred upon him by 
sestion 212 of the Oode of Oriminal Prose- 
dure, he-examined certain witnesses whom the 
assused had sited in his defense. After 
hearing these witnesses he wrote an order 
of dissharge under-the. provisions .of seotion 
213. sub-seetion 2 of the Oode~-of-Oriminal 
Prosedure, - 

c 'TRe-somplaingnt Abdul ‘Hadi -went tto ‘the 
‘Sessions Judge ‘in revision. The learned 
“Judge refused to interfere witk the order -of 
dissharge. i : 

u "In:thiis applieation before me-it -ia -broadly 
'sontended.that the’ order of dissharge:is: an 


- jmproper one, inasmuch as tlhe Magistrate 


hasipraetisally usurped the funetions of the 
Sessions Judge and has tried the ease him- 
self. I have examinBd the judgment of the 
Magistrate very carefully and after due son- 
sideration, I am not prepared to.say that there 
was anything improper or illegal in the order 
which the Magistrate passed. It is true that 
in a number of sases it has been laid down 
that itis the duty of a Magistrate who is 
dealing with a sase- trisble only by a Court of 
Session to commit the acaused for trial to 
the latter Court, if any reliable evidence is 
eprodused before him whioh satisfies him 
that there is sufficient ground for faking 
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sush a course. The earlier law on the sube 
jest was altered by the provision which waa 
introdueed for the first time into the Crimi- 
nal Prosedura Oode of 1598, by whieh the 
Magistrate baenme entitled to examine de: 
fenos witnesses whom the aesussd desired 
to be prodused in Court and sinse that time’ 
it has been held in more than one ease that 
if the Magistrate after hearing the defense 
witnesses comes to the eonelnsion that their 
evidenoe rebuts that prodused for the pro. 
seoution or renders it so inaredible or unreli- 
able that a sonvistion will not follow, he may 
aet upon his opinion and may pass an ‘order 
of dissharge under sestion 218 of the Code 
of Criminal Prosedure., That was the view 
taken by Mr. Justise Piggott in the ease 
reported as Dharam Singh v, Joti Prasad (1). 
I agree with the view taken by the learned 
Judge. That was also a casa in whieh 
defense evidense had been ealled in the Com- 
mitting Magistrate’s Court and the Magistrate 
had aome to the eoneluaion that the defense 
witnesses-were more worthy of belief than those 
prodused by the prosesution. Ihave decided, 
therefore, that this ease should not be 
allowed to go any further. The order of 
discharge was, in my opinion, sorrest, I 
dismiss this application. 


Application dismissed, 


(1) 28 Ind. Cas, 1005;-87 A, 865; 18 A. L. -J. 40-7; 
16 Cr. L, J, 429, 
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PATNA HIGH COURT. family and that the defendants have no 


[Ovrraok Oraovir.] 
SgcoND Oivin Apewat No. 7 or 1920. 
January 11, 1921. 

Present: —Mr. Justice J wala Prasad and 
Mr. Justiaa Ross, 
SADANANDA BARPANDA -—DRFENDANT 
No, 3— APPELLANT 
tersus 
BAIKUNTHA NATH BARPANDA 
AND OTHERS-——-RESPONDENTR, 

Hindu Law- Mitakshara-~Joint family—Partition, 
method of—Separation of some members, effect of, on 
jointness—Re-union—Re-.wnited co-parcener, rights 
o #; - 


Under the Hindu Law of the Benares School, the 
rule of succession is known as one of survivorship, 
where no member has any definite or defined 
share and, therefore, cannot transmit it to his heirs, 
but. a, member who dies or somehow or other 


ceases to be a member of the family causes no. 


change in the status of the family The properties 
owned ‘by the joint family continue to be owned 
by the surviving members thereof after the death 
or. ‘extinction of one member of it. If once the 
shares ‘of the family inthe property belonging to 
it are ascertained and defined, the family ceases 


to:;be& joint family under the Mitaxshara, in spite ` 


of there, being no division by metes and bounds 
and. in spite of the members continuing to live in 
commeneality. Such an 
among the members of the family and the defini- 
tion: of their shares in the family property may 


be, by deed.or may be evidenced by the conduct : 


of the parties. In either case, it will be the 
intention of the parties that will determine whether 


they: really have separated’ themselves’ or not. [p. 


884, col. 2; 885, col, 's] 
After separation of one ofthe members the pre- 


sumption of jointness is destroyed and the fact. 


that the rest of the members continued to remain 
united must be proved by' the party who sets up 
the:re-union, [p. 8x6, col 2.] 


Where separation once takes place and then 
afterwards co-parceners through affection re-unite 
and: there takes place an extra unity of interest 
among them, * ‘a re-united co. parcener takes the 
heritage in preference to, and in utter exclusion of, 
a separated claimant but of an equal degree, who- 
thet brothers of the whole or half blood or sons 
[p. 887, col.1.] 


Mr. S. N. Sen Gupta for Mr. B. N. Sinha, 
for the Appellant, 

Rai J. N. Bose Buhadur and Mr, & 
for: the Respondents. 

JUDGMENT. 

JWALA PRASAD, J —Thie appeal arises ont 
ofa, suit. for deslaration that the plaintiff, 
Baikuntha’, Nath Barpanda, is alone entitled 
As B. sole sarvivor of the joint Hindu 
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of sich brothers or uncles,” 


N. Hoy, 


intention of separation , 


right thereto. 

The property in dispute eonsists of two 
villages, Bisipali and Tumersingha. The 
entire village Tumersingha and one anna 
four-fifth pie of Bisipali along with other 
properties belonged to one Kasinath. Kasi- 
nath died leaving two sons Raghunath and 
Chaitan. Raghunath's sons were Parikshif, 
Judhistir, Chandrashekhar, Sadananda, Par- 
mananda and Baikunatha Barpanda. Pari- 
kshit died without any issue, Judhistir died 
leaving defendant No. } his widow, Ohsndra- 
sekhar died leaving Madhusudan, de- 
fendant No. 2, his son, and Parmanand died 
leaving defendant No, 4, Musammait Janak- 
priya, his widow. Parikshit, the eldest 
son of Raghunath, separated from the 
family 80 years ago In the year 18-8. 
Chandrashekbar, the third son, brought a- 
suit for partition against his father, Raghu- 
nath, and his brothers and obtained a deerea- 
for partition. In 1905 Parikshit, after sepa- 
ration, sold bis five-annas forr pies share’ 
in Mouza Tumersingha to Raghunath and: 
to Raghunath’s brother, Ohaitan, who had 
also separated from Raghunath. On the 
17th of May 1907, Sadananda, the appel. 
lant before us, exeeuted a deed of separa- 
tion, whereby he admitted that he got: 
one-fifth of 8 annas . share of Mouza 
Tumersingha and one-fifth share of Monza 
Bisipali and other properties Thereafter,’ 
the sesond brother Judistir died. Raghunath 
died on the 22nd of April 1917, Parma: 
nanda died on the 22nd of February 1918 
and Ohandrashekhar died in June 1918. 

The’ plaintiff's case is that after the 
separation of some of the brothers, as stated 
above, he slong with his.father, Ragbunath, 
and his brother, Parmananda, sontinued to 


. give as members of the joint Mitakshara 


family and after the deaths of. his father 
and brother he is now the sole surviving 


. member and is entitled to sueseed to the 


property, by the law of survivorship, to 
the exclusion of the other members of: 
the family, the heirs of his deseased 
brothers, who had already separated during 
the lifetime of his father, Raghunath, and. 
his brother Parmananda, The defendants - 
filed separate written statementa resisting 
the slaim of the plaintiff, The defendant - 
No, 3, Sadananda, who is the appellant® 
before us and who had exeeuted a déed of 
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separation in 1907, admitted in his written 
statement that he got one-fifth share of the 
family property, but he denied that the 
fainily. ever separated and alleged that even 
after the exeeution of the said deed he re- 


mained united with his father, Raghunath, 


and .his.other sons till about a year before 
the death of his father. Ho further alleged 
that the property in dispute remained joint 
property of his father, Raghunath, and 
his. other brothers and that itis still the 
joint property of the plaintiff and the defend- 
ants. Inshort, he impugned the aforesaid 
deed of partition exesuted by him, stating 
that it never same into operation and was 
only & paper transastion He said that, in 
spite of the several deeds and transastions 
resulting inthe separation of some of the 
sons of Raghunath from the family, all his 
sons eontinued to be joint and to be in 
possession of the property jointly 
and not in separate shares. The other 
defendants raised rather a more definite and 
elear plea, namely, that the separation of 
some of the brothers at different times 
ereated a disruption and separation of the 
family property and that in spite of the fast 
that the plaintiff and Raghunath eontinued 
to live jointly, the family in law should be 
sonsidered to have been separated and 
that the ineidents of a joint Mitakshara 
family will not apply. In short, their ease 
was that after the death of Raghunath all 
of them, as also the heirs of several sons of 
Raghunath, were entitled to a share in the 
property left by him, as if he died in a stete 
of separation. 

. The Munsif overruled the eontention of 
the defendanta and held that, in spite of the 
separation of some of the members of the 
family, the plaintiff, his brother Parmananda 
and his father Raghunath sontinned to be 
members ofa joint Mitakshara family; that 
the plaintiff is the sole survivor of the joint 
family and that the entire property in dis. 
pute went to the plaintiff on the death of 
Raghunath and Parmananda; and that the 
heiya of the other sons of Raghunath did not 
inherit the property in dispute. Aesording- 
ly, the Munsif deoreed the suit of the plaint- 
iff ¿s éoto, Against this deeree, three 
appeals were filed, one by Sadananda, defend. 
dant No. 3, and the other two by other 
defendants, The appeal of Sadananda was 
numbered 36. All these appeals were 


disposed of by the Subordinate Judge by his 
decision, dated the 10th of November 1919. 
Sadananda alone now somes to us in sesond 
appeal from the deaision of the lower Appel- 
late Court, 

The appellant in the present appeal raises 
the question adverted to above, namely, that 
the separation of the several dessendants of 
Raghunath resulted in the complete disrup- 
tion and separation of the joint family and 
that Raghunath must be deemed to have 
died in a state of separation. This was the 
plea taken by the: other defendants and was 
urged before both the lower Oourts by these 
defendants, It appears fromthe judgment 
of the lower Appellate Court that the son. 
tention of the appellant before that Court 
was on the line of the plea taken in his 
written statement, that the deed of partition 
exesuted by the appellant in the year 1907 
was & paper transaction, that he sontinued 
to be a member of the joint family and that 
there was never any separation of the family 
or disruption thereof. This plea was over. 
ruled by both the Courts below. The plea 
of the other defendants as set forth above, 
resting upon the question of law as to the 


effeet of the separation of some of. the mem: . 


bers of the family, was also overruled. Tha 
result was thatall the three appeals were 
dismissed. 

The appellant before us now does not rest 


his ease upon the plea taken by him in - 


his written statement, but adopts the line 
of argument taken by the other defendants. 
In fast, it is diffisult to understand the plea 
taken by the appellant in the written state. 
ment. Be that as it may, that plea has been 


set at rest and we are no longer soneerned ~ 


with that, as the appellant does not press it 
before us, Although the sontention of the 
appellant now before ns is a borrowed one, 
we have to sonsider it as being a law point 
arising upon the pleadings in the sase and 
upon the evidense given by the parties, 
particularly the dosumentary evidenas of 
separation, The question raised is not free 
from diffisulty. The system of a joint 


family and the rules of suesession governing . 


that family is a pesularity of the Hindu Law 
of the Sehool of Benares, “The rule of sug. 
cession is known as one of survivorship, 
where no member has any definite -or 


defined share and, therefore, sannot transmit’ 


it to his heirs, but a member who dies or some: 


» 
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 haw or other aeases to be a member of the 


family sauses no shange in the status of the 
family, The properties owned by the joint 
family sontinue to be owned by the surviv- 
lug members’ thereof after the death or 
extinction of one member of it. If onea the 
shares of the family in the property belong- 
ing to it are assertained and defined, the 
family aeases to be a joint family under the 
Mitakshara, in apite of there being no divi- 
sion by metes and bounds and in spite of 
the members continuing to live in sommen- 
Sality. Sueh an intention 
among the members of the family and the 
definition of their shares in the family pro- 
perty may be either by deed or may be 
evidensed by the sonduat of the parties. In 


either case, it will be the intention of the 


parties that will determine whether they 
really have separated themselves or not. 
This was laid down by his Lordship the 
Right Hon'ble Sir James W. Oolvile while 
pronounoeing judgment in the ease of Doorga 
Pershad V, Kundun Koowar (1) in the following 
words; The fair inferenee from the decision 
seems to their Lordships to be, that inasmush 
as there may be a division of the kind there 
spoken of, viz., a division whieh, though not 
earried ont by a partition by metes and bounds, 
would, nevertheless, alter the status of the 
family, the question in every partioular aase 
must be one of intention, whether the inten. 
tion of the parties to be inferred from the 
Inatruments whioh they have exesuted and the 
aots they haye done, was to effest suoh a diyi. 
sion,” E 
Lord Davey, in the sase of Balabus v 
Bukhmabai (2), observed ag follows ae 
It appears ta their Lordships that there is 
no presumption when one eo-paraener Separates 
from the others, thatthe latter remain united 
In many asses it may be necessary, in order to 
aseertain the share of the outgoing member 
to fix the shares whieh the other e0-parseners 
areor would be entitled ko, and in this sense the 
separation of one is said to be a virtual separa: 
tion of all. And their Lordships think that an 
agreement amongst the remaining members of 
a joint family to remain united or to re-unite 
must be proved like any other faot,” 


te 8 ur p C. J. 841 (P. O.),. 
} 800, 726 at p; 786; 301. A, 180. 7 C 
642;.5 Hom, L; R. 469; 8 Sar, P, O. J. 470 BO). 
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The evidense in that ease relating to the 


intention of the other so-pareenera to remain 


united or £o re-unite was looked into and the , 
desision upon the evidense of the Judieial 
Commissioner was given effest to by their 
Lordships of the Judisial Committee, Lord 
Davey gave expression to the same view 
latterly in the ease of Balkishen Das v. Ram 
Narain Sahu (8), where he observed: 
“Their Lordships do not find it nesessary 
to expresa an opinion on this point, beeause, 
in the ease before them, there is no proof of 
an intention of the parties to re-unite in 
estate and interest. Indeed, there is not 
wanting  evidenee independently of the 
ekrarnama, and both before and after ita 
exesution, of an intention to separate their 
interests.” 

Mr. Ameer Ali in the ease of Girja Bai v. 
Sadashiv Dhundira) (4) held that 
14 a .# c5 " . 7 e.t i 

separation from the joint family, involving 
the severanes of the joint status so far as the 
separating member is eoneerned, with all the 
legal sconsequenees resulting therefrom, ia quite 
diatinet from the de facto division into spesifie 
shares of the property held until then jointly. 
One is a matter of individual deeision, the 
desire on the part of any one member to 
sever himself from the joint family and to 

enjoy his hitherto undefined cr unapesified 
share separately from the others without 
being subjest to the obligations whieh arise’ 
from the joint status, whilst the other is the 
natural resultant from his desision, the' 
division and separation of his share, whieh 
may be arrived at either by private agree- 
ment among the parties or on failure of that 
by the intervention of the Court. Onee the 
desision has been unequivoeally expressed 
and olearly intimated to his so-sharers, his 
right to obtain and possess the share to whieh 
he admittedly hasa title is unimpeashable; 
neither the so-sharers ean question it nor ean 
the Court examine his eonssienoe to find out 
whether hís reasons for separation were well- 
founded or suífisient; the Court has simply to 
give effect to his right to have his share 


(8) 80-0. 738 at p. 758; 30 1. A. 139; 7 C. W. N. 
578; 6 Bom. L, R, 451; 8 Sar, P. O, dJ. 489 (P. C.). 

(4) 87 Ind; Oas, 321, 48 ©. 1081; 20 OC. W. 
1085; 14 A. L, J, 822; 20 M. L. T. 78, 12 N. L. R, 
118; (1916) 2 M, W. N. 05; 18 Bom. L. R. 621; á e 
L. W. 114; 24 C. L, J. 207; 8l M. L, J. 455; 43 I, 
A, 151 (P. O.) 
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In the ease of Ranganatha Rao v. Narayana- 
samt Naicker (b) ıt was held (Miller and 
Abdur Rabim, JJ.) that “there is no 
* presumption of a general division among 
all the members of a 60-pareenary from 
the fast that one of its members has 
separated,” 

This view was arrived at on the sonstrustion 
and interpretation of the Privy Couneil ease 
of Balabug v. Rukhmabaz (2). 

In the present ease the evidence às well as 
the finding of the Courts below is that some 
of the sons of Raghunath from time to time 
separated from the joint family and took 
shares in the family property and that the 


remaining members of the family, sonsisting. 


of the plaintiff, his brother Parmananda and 
his father Raghunath, sontinued to be 
. members of the joint family. There was no 
express deed of agreement exeauted between 
the-aforesaid persons to remain united or to 
re-unite. Itis, therefore, eontended on behalf 
of the appellant that in the absense of sush 
an: agreement it must be presumed that there 
was a somplete separation among all the 
members of the family and that Raghunath 
died in & state of separation. 
arose directly in the ease of Anandibat 
Y. Hari Suba Pat (6), where out of six 
«o-parseners in a joint Hindu family, three 
separated, under & deed of partition, from 
the rest, who sontinued joint as before. It 
WAS ‘found i in that onse, a8 in the present ease, 
on evidences 

"that the last three persons either eontinued 
as before to be so.parseners or they must be 
held as having immediately re-united with 
each other after exesnting the deed of 
partition,” 

The eontention against the aforesaid find- 
ing: was overruled by Ohandravarkar, J., who 
delivered judgment of the Oorrt on the 
ground that upon thg findings in the sase 
and  sireums.anees it must be held: 
“that the eo-parceners agreed to effest not a 
aomplete but partial disruption of the eo. 
pareenary, that, in other words, three of them 
separated from the rest and also inter se and 
that the latter agreed to continue joint.” 

It was further observed “that the finding 
of the Court below set aside the law. enunsiat- 


e (5) 91 M. 482. 
(6, 10 Ind, Cas, 911; 85 B. 208; 18 Bom, L. H, 
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ed by the Judisial Committee of the Privy 
Counoil in the ease of Balabuz v. Rukhmabat 
(2)." No doubt, after separation of one of the 
members the presumption of jointness is 
destroyed and the faet that the rest of the 
members sontinued to remain united must 
be proved by the party who sets up the 
re-union, In effest on the finding of the 
Courts below the plaintiff has proved it. 
Carefully sonsidering the finding of the 
Courts below, it is diffisult to differentiate it 
from the faeta found, as observed, above, in 
the ease of Anandtbat v, Hart Suba Pas 
(6), It must, therefore, be held that there 
was 8 partial partition and that the intention 
of the remaining members of the family, son- 
sisting of the plaintiff, his brother and his 
father, was to sontinue to be members of the 
joint Mitakehara family, 

Then, what was the effest of the re-union 
or sontinued jointness? The Mitakshara has 
adopted the rule (Ohapter 11, sestion IX; 
rule 3) laid down by Brihaspati that re-union 
eannot take plase with any person indefinitely 
but only with a father, a brother, or a 
paternal unele. The plaintiff, his brother. 
Parmanands and his father Raghunath were, 
therefore, entitled under the aforesaid rule to. 
sontinue to be joint or to re-unite, It ia also 
elear from the text that the plaintiff being 
the sole surviving member, was, entitled to 
succeed in preferense: to the separated 
brothers and their children, This has been 
made clear by the diseussion by Mukerji, J., 
in the ease of Ramhart Sarma v. Trihiram 
Sarma (7) and also by the deeision in the 
ease of Abhat Ohurn Jana v. Mangal Jana 
(8). Vide also the following observation of 
their Lordships of the Judieial Committee 
in the sass of Prankishen Paul Ohowdry v. 
Mothooramohun Paul Ohowdhry (9), “on 
the re-union of the two brothers, whish 
of itself remitted them to their former status 
as members of a joint Hindu family, it was 
expressly agreed that those asquisitions 
whish the elder brother had made whilst the 
separation sontinued should all go into the 
joint fund." 


PUE B.L, E. 386 at pp. 8838, 339; 16' W. R. 


(8) 19 C. 634; 9 Ind. Deo, (N. s.) 866. 
(9) a 406; 6 W. R. P. e Il; 1- 
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Therefore, even assording to the spesial 
rule laid down by the Hindu Law for asses 
in whieh separation onse takes plase and 
then afterwards e0- nareenors through affeation 
re-unite and ther. takes pliea au entire unity 
of interest among them, 

"A re-united eo parsener shall take the 
heritage in preferenee to, and in utter exalusion 
of, a separated elaimant but of an equal degree, 
whether brothers.of the: whole or half blood 
or sons of sueh brothers or uneles.” 

The. plaintiff is entitled to susssed in pre: 
ferense to the. defendants, to the property in 
dispute. ' 

The result is that the view taken by the 
Courts below is soneurred with and the appeal 
must be.dismissed with soats. l 

Ross, J,—I. agree, 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Patvy Counot APPRAL No. 38 or 1920, 
Mareh 4, 1921. 

Present :—Sir Grimwood Mears, Krt., Chief 
Jastise, and Justiee Sir P. O. Banerji, Kr, 
PARSHOTAM SARAN—Jupament- 
Dz5TOR—APPELLANT 
versus 
HARGU LAL-—-Dacgzz-HOLDAR AND 

. PAHLADI LAL-—-Aucrtos- PURGHASER— 


; RESPONDENTS, 

: Qivil Procedure Code (Act V of 1908), s. 110— 
Appeal to His Majesty in Council —Substantial ques. 
tion ‘of law—Eaecution of decree— Sale in execution, stay 
‘of, by Appellate Qourt—Jwrisdiciion. 


In order to justify the grant of .a certificate for 
leave to appeal to His Majesty in Council, the High 
Court must be satisfied that a substantial question 
oflaw: is involved in the case; that is to say, a 
question of law in respect of which . there may be a 
difference of opinion, (p. 88$, col. 1.] 

During the long vacation ofthe High Court, 
when. ordinarily appeals are not received, an 
application to stay a sale in execution was made, 
and the vacation Judge, on being informed that an 
appeal would be preferred on the re-opening of the 
Court, made an ad interim order staying the sale. 
An appeal was duly presented but was dismissed: 
in the meanwhile the sale hal takea placa ani an 
applioxsion to 33616 adds rafasat. Ad apgal as 

then-made-to the High Gourt to doglare the sale a 
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nullity, inasmuch as the sale having been pastponed 
by the High Court, it ought not to have taken place. 
This apneal was also dismissed on the ground that 
the order staying the sale had been made without 
jurisdiction. An application was then made for 
leave to appeal to His -ajesty in “ouncil: 


Held, that there was no substantial question of i 


law involved, as there was no doubt that an Appel- 
lete Court cannot order the stay of a sale unless it 
has seisin of the case, and that as there was no 
appeal then before the High Court, the order stay- 
ing the sale was ultra vires, and consequently the 
sale was nota nullity. [p. 888, col. 1.) 

Application under Order XLV, rule 2 of 
the Code of Oivil Prosedure, for leave to 
appeal to His Majesty in Oounsil, against 
the order of Mr. Justice Walsh and Mr. 
Justice Gokul Prasad, in Firat Appeal from 
Order No. 12 of 1920, dated the 30th of July 
1920 and reported as 60 Ind. Cas. 131, 


Mr, Peary Lal Baneriz, for the Appel. 
lant, 

Dr. S. M. Sulaiman, Messrs. Kamla Kant 
Verma and Saila Nath Mukerji, for the Re- 
spondents. 

JUDGMENT.—This is an application for 
leave to appeal to His Majesty in Couneil 
from an order of this Court dismissing an 
appeal preferred by the applicant under 
the following sireumstanees, A ‘deeree was 
passed upon a mortgage for fhe sale of 
the mortgaged property. The present appli- 
eant is the purehaser of a part of that 
property. He preferred objeetions to the 
exesution of the deeree, but those objeetiona 
were overruled by the Subordinate Judge 
and he ordered the mortgaged property 
to be sold in pursuanee of the deeree, 
The 20th of September 1920 was fixed for 
the sale. On the 19th of that month an 
applieation was made to this Court to 
At that time no appeal 
from the deeision of the Court below. in 
regard to the objections preferred by the 
present applieant had been filed. It was 
during the long  vaeation of this Court, 
when ordinarily appeals are not roeseived, 
that the applisation for stay of sale was 
made. The learned Judge who was the 
vasation Judge made an ad interim order 
for stay of sale, he having bean informad 
that an appeal would ba presented upon 
the re-opening of the Court. An appeal 
was, as a matter of fast, subsequently pra. 
santai, bat it ws diamissal. Masa while 
thy propaety Jas «003, sad ai soplisiioa 233 
made to the Court  balow séto leet aside 


# 
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the sale. That applisation having been 
refused by the Subordinate Judge, an appeal 
was preferred to this Oourt and it was 


-eontended that as this Court had already 


ordered the sale to be postponed, the Court 
below onght not to have allowed the sale 
to take plase and the sale wasa nullity. 
The learned Judges who heard the appeal 
dismissed it, on the ground that the order for 
stay of sale made by the vasation Judge was 
an order whish he had no jurisdistion to pass. 
It is from this deeision of a Divisional 
"Beneh of this Court that the applicant seeks 
In 
order to justify our granting him the 
‘aertifieata which he asks for, we must be 
satished that a substantial question of law 
is involved in the sase,  Thereis no doubt 
that a question of law is Involved, but that 
question must be a substantial question of 


law and & question about whieh there may 


be a differenee of opinion, We do not think 
that in the present irstanee there ean be any 


doubt that an Appellate Court eannot order 


stay of sale unless it has seisin of the ease in 
whieh the sale was ordered to take plase, 
This is obvious from the terms of Order XLI, 


rule 5. When the vaeation Judge made his 


order no appeal had been preferred. It was 
an argent matter, and if the present appli. 
eant intended to appeal and to have the 
sale, whieh was to take plase the following 
day, stayed, he ought to have obtained the 
leave of the vacation Judge to present the 
appeal as an emergent matter and then 
filed his applhieation for stay of sale. We 


think the learned Judges of this Oourt have 


rightly held that the order of the vaeation 
Judge was ulira vires, and, therefore, the sale 
was nota nullity, We dismiss the appliea- 
tion with esosts and fees on the higher 
sealo. Two sets of costa will be allowed, 
one to the deeree-holder and the other to the 
guetion-purehaser, 
Application dismissed. 
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UPPER BURMA JUDIOIAL COMMIS- 
SIONER'S COURT, 
Orvit Revision No. 86 or 1920. 
January 3, 1921. 
Present : —Mr, Saunders, J. C, 
MA. KYAW —ÀAPPLICANT 
versus 
MAUNG SHEIN GO AND ANOTHER — 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s. 116, 
scope of —Error of law-—Illegality. 


A mere error of law is nob necessarily an illega- 
lity; on the other hand, a perverse and wilful error 
of law or fact may be. Where a Oourt correctly 
states the law, but applies it by assuming the 
existence of facts which it is necessary to prove 
and of which there is no proof, and in so doing 
states that there is evidence on the record while 
in fact there is no evidence on the record, the Court 
acts illegally, [p. 840, col. 1.] 

Revision. 

Mr. D. Duit, for the Applisant, | 

Mr, Johannes for Mr. Maung Su, ‘for the 


Respondents. 


JUDGMENT.—The plaintiff sued the 
three defendants as sister and administratrix 
to the estate of Ma So Me to resover a boat, 
a ruby ring, and some other items of move- 
able property, whish had come into the pos- 
session of the three defendants on Ma So 
Me’s death. The third defendant was a 
pongyt and the defenee was that the property 
had been given to him by Ma So Me to be 
sold, the proseeds to be used for the mainten- 
ange or repair of sertain religious buildings. 


. The boat had been sold to firat defendant. 


The other artieles were stil in third defend. 
ant's possession, 


The first Court desreed the plaintiff's auit, 
on the ground that when the deeeased made 
an offer of the property to third defendant 
there had been no eeremony of libation. The 
Distriet Court held that no sush seremony 
was nesessary, that all that was required was 
delivery of possession, that this had been 
proved and the plaintiff's suit was, there- 
fore, dismissed by the Distrieb Court in 
appeal. 


The plaintiff now moves thia Oourt in 
revision to set aside the deeree of the 
Distriet Court. The reason whish the 
Distrist Court gave for holding that delivery 
of possession had been proved was that 
"plaintiff herself said that Ma So. Me 
entrusted the property to the defendants 
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when she was ajek.” The plaintiff made 
no sueh statement, She was examined 
before iasues, when she said that “Ma So 
Me died:.at Thitseingyi, leaving the property 
as per list in the hands of the first 
defendant.” She also examined herself asa 
witness and in her evidenee the only reference 
to the property was a statement that " the 
boat is now with Shein Ko while the rest are 
with third defendant.” There is no. other 
evidenee on the resord to suggest that any 
of the property ever left Ma So Me's 
possession in her lifetime, exeept the state- 
ment that the boat was rented to the first 
and sesond defendants for Rs. 8 a month, 
whieh rent was paid to Ma So Me. This 
statement was made not only by plaintiff's 
witness but by the third defendant him- 
self and appears to be the explanation of 
the enirustment of the boat referred to in 
paragraph 2 of the plaint, The third 
defendant, moreover, said that he only got 
possession of the other artisles in suit after 
Ma So Me’s death, and there is no suggestion 
from beginning to end of the resord that 
Ma So Me ever parted with any of them 
during her lifetime exsept that she leased 
the boat for a monthly rent whieh was 
paid to hor. The third defendant, more. 
over, who is the only real eontesting 
defendant, admitted that the gift on whieh 
he relied, whish had been made in 1273 
B, E, had been a merely verbal offer of 
the property to take effest on Ma So Me’s 
death. The evidenee of the validity of the 
offer, aesording to the Vinaya, appears to 
refer rather to the eapaeity of the donee 
"to aasept than of the donor io make the 
gift, It appears elear that the transaetion 
between the deesased Ma So Me and the 
third defendant did not, in any interpreta- 
tion of the law, amount to a valid gift. 
Tf seetion 25 of the Contrast Aet applied, 
the gift was not somplete for there was 
no delivery of possession. If the ques- 
tion was one of religious usage, ib was 
not a valid gift for the same reason, The 
Judge of the  Distris& Court appears to 
have been aware of the law on thesubject 
and was only able to give defendants a 
deeree by attributing to the plaintiff a 
statement whieh she did not make, 


The question remains whether the Distriet 
Court asted . illegally or with material 


INDIAN OASES, 


, 839 


irregularity in the oxereiae of its jurisdie- 
tion" in so doing. 


In theease of Ma E Kov. Ma Pwa Ame 
(1) the meaning of these words, whieh 
form the third elause of seetion 115, Code 
of Civil Prosedure, was diseussed, and the 
conelusion was arrived at that a material 
irregularity or illegality is notin itself a 
suffisient ground for revision under alange 
(c) of seetion 115, Code of Oivil Pro- 
ecdure. There must at the same time have 
been a wrong or irregular exersise of 
jurisdietion. it was further explained that 
it was not permissible to eonstrne the 
words "in the exereise of its jurisdietion" 
as though they meant no more than “in 
its eapaaity as a Court.” It was pointed 
out that "if that is all they mean, the 
words are superfluous and could ba dis. 
pensed with, sinee in one sense a Court 
always passes orders in the exereise of ita 
jurisdistion.! It might be added that in 
the latter sense a Court not merely passes 
orders in the exersiae of its jurisdietion; every 
aetion performed by the Oourt from the 
assoptanee of a plaint or applieation to the 
passing of a final order ia performed in the 
exereise of ifs jurisdistion. : 


It appears to me, if this view is eorrest, 
that not only are the words "in the 
exereime of its jurisdietion" in elause (o) 
superfluous, but the whole of that elauss 
is unnesessary and superfinons as being a 
mere repetition of elauses (a) and (b). In 
the words of Walsh in his work on He- 
vision and Extraordinary Jurisdietion at 
page 43, “ stristly speaking, jurisdietion 
itself, or the existense of jurisdietion, is 
involved only when the allegation is that 
it has been exeeeded or denied,” 


I think that if the words of seetion 115 


are looked at without paraphrase, their 
meaning is not open to doubt. Olause (o) 
does not say that the High Court may 
interfere where there has been an illegal 
or irregular exereise of jurisdietion. It 
allows interferenee where a Court has aested 
illegally or with material irregularity, in 
the exereise of its jurisdiction. The meaning 
of the paraphrase. and the meaning of the 
elause are not identieal, for the former 


(1) 64 Ind, Cas, 601; 3 U, B. B. (1919), 179, é 
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Speaks , of the exersise of the jurisdiction 
‘as "égal or irregular, while‘ the latter 
speaks of the act as illegal * or irregular, 
‘IT. agree -with my learned predeeessor that 
sestion 115 must be read asa whole, and. 
df.this.is done, I think it is impossible 
to sonelüude.that the jurisdietion referred 
to ,in.slanse, (c) may not refer to a jarisdie- 
tion vested in the .Oourt and .exereised 
legally -by the Court, What. slause- (e) 
does is, merely to, give power to deal with 
an. illegal or irregular act done under the 
eireumstances .deseribed, that is, in the 
exereise of the Court's jurisdietion. I.see 
no reason .to suppose that the word 

"juridietion" in elause (c) has any other 
méaning,than 'powers:of the Court." 

.;W.hat sestion [15 provides for is three 
eases, first, where there is an exereise of 
iurisdistion not vested in.the Court. by law; 
secondly, where;there is.a refusal to exercise 
a jurisdistion:vested in the Court by law; 
thirdly ;where:there is. an illegal'or irregular 
astin. the-exersise of. the Court’s jorisdistion, 
or, in other. words, i in the exercise of a juris. 
distion:vested in the Oourt by law, 

‘The use of the word.‘ jurisdiation? rather 
than: powers of-a Court" is aasounted:for by 
its eran in elauses (a). and (b). 

LE were -nesessary or desirable to 
gi aha sestion 115, I should say thatit 
gives, the,High Oourt power to interfere in 
eases ‘whéraa Subordinate Court asts without 
jurisdietion, refuses to ast, having jurisdistion 
or "having jurisdiction and acting, aeta 
illegally or with material irregularity, 

““The-only question that remains is what is 

n. illegal | ast or one whieh is materially 
irregilar. It is neither nesessary nor desirable, 
if it. were possible to give a definition; sash 
ease must be:deeided on its own merits, A 
mere error of law is not neeessarily an 
illegality;-on the other hand, a perverse and 
wilfül error-of law or-fast may be. I do not 
£hink-there san be any,question that where.s 
Qoürt correetly states. the law, but applies it 
indie the existenes of fasts whieh -it 

aea sa : to. prove and of whioh there is 
io pratt: and-in so doing states that there-is 
évidenes: on -the reóord while in fast there ig 
no^évidenee: on the resord, the Court aats 
illegally. 

-In-this-view - of the ease this application 
must beallowed and the desree of the first 
Qourt will be restored with «osts throughout; 
. wé & Ue UA Zur EUR UNUS : P we eeu. 
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but the deeree nus provide for the. payment 
of the value of artielea sued for, Rs; 270, as an 
alternative to delivery. 


Application: :allowed, 


Mb dl 


PATNA.HIGH COURT. 
Civis. Revision: No. 260 or 1920. 
January 14, 1921. 

.  Preseni:—-Mr,.Juatiee -Das. 
MEWA SAHU AND OTHERS— DECREE- 
HOLDERS— PETITIONERS 

^ 6T 815 
JHONTI SINGH AND OTHERS—-JTDGMAENTa 


. Desrors—Oprosira’ PARTY, 
Civil Procedure Code (Act V-of 1908J,: sl 
“Court,” meaning of. 


"The term ‘“Court” in section 152 .of- the Civil 
Procedure Odde ‘does. nob mean ‘the “particular pre- 
siding Judge who.may have made -the. mistake}hat 
means the.Court, whoever may be the :.présiding 
officer, 


Applieation against an order . passed. sby 
the Munaif, Barh, 

Mr. Si ivecwne Dayal, for the Petitioners, 

JUDGMENT.— The learned Munsif in the 
Court below has taken an entirely insorreés 
view of  sestion 152, Civil Prosédure Code. 
He had-no donbt whatever that the ‘Court’ did 
make a elerisal mistake in. the matter. i His 
sympathies were with the deoree-holder, | "but 
he thought that the word " Court " in seation 
152, Civil Prosedure Code, means the „parti. 
sular presiding Judge, who may have made 
the mistake. This is wholly insorreet, "The 
word deliberately used in gestion - 152 as 
" Oourt?" and not "Judge," and “Court” mist 
always mean Court, whoever :may ..be “the 
presiding. Offiser of the Court. 
- I allow this. application, set aside the order 
of the learned Munsif and direst “him, „$o 
proseed assording to law. 


Rule made absulute, 


iMol, LXIII] 
GAURI SHANKAR t. JAGANNATH. 
cALLAHABAD:HIGH COURT. 
~ Orvit: Revision: No, 68 or 1920. 
. Maroh` 17, 1921. 
1 Present :-—Mr,-Juatiee’ Walsh and 
Mr, Justices. Ryves. 
-GAURIL-SHANKAR—Appricaut 
toratis 
Chaudhry JAGANNATH— 


Opposite. PARTY. i 
Civil. Procedure Code (Act -V-of 1908), O.XLVII, 


7, l—Appeal filed after application for vreview— 


‘Rule, whether applicable, 


-The provisions’ of rule 1, Order XLVII, of the 
Civil Procedure Code do not apply where sub- 
sequently to. the filing of an application for review, 
the opposite party prefers an appeal, 


.ÜOivil revision from an order of the 
Distrist Judge, Mainpuri, dated tlie :12th 
June 1920, 

Mr, Baleshwart Prasad, for the Appliaant. 


: JUDGMENT.—Nobody appearing on the 
other. side, it is slearly shown tbat there 
has been & mistake, namely, that in the 
judgment of the 7th of April 1719, eredit 
has not been given for the sum of Re; 1,400, 
-whieh was admittedly left. with the venices 
to.dissharge a certain debt whieh had not 
been discharged. An:applisation for review 
was made promptly on the 4th of June 1919 
on behalf of the deeree-holder. The un. 
gussessful party filed an appeal in Ostober 
1919, It is suggested that this was not 
done bona fide but with a view to defeating 
the desree-holder's application for review. 
Whether this is so or not, we think the. pro- 
visions of Order XLVII, rule 1, do not apply 
when the appeal is filed by the other side 
subsequent to the applieation for review. 
There is an authority of this Court for that 
in the ease of Partap Singh v. vaswant Singh 
(1). -:1n any event it is not a ease in 
whieh it would either be right or reasonable 
to -ba: teehnieal. The other side is not re 
presented. There are no merits, as matters 
stand. There has been «@& misearriags. of 
justiee. and the applieant before us is 
entitled to have his desres amended, and 
inatead of sanding it bask we direst that. 
the deares-holder’s desres, whieh has been 
eonfirmed in this. Üourt' on appeal, must ba 
amended. as prayed, namely, the suit ba 
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| MAUNG-KYAWSEIN-U, MA MIN YIN, 


‘deeraed on--payment -of Rs. 1,600 fnsteaad’of 
: Rs. 3,000. Toe respondent must pay the 
sosta of-this applieation and -of the. prossged- 
ings in the Oourt below. 

Order accordingly.” 


^ 
UICE REDIERE ea E, 


UPPER BURMA JUDICIAL COMMIS. 
SIONER'S COURT, 
Crivir- Appear No, 546 ox 1927. 
January 18, 1921, 
Present :— Mr. Brown, A.J. O. 
MAUNG KYAW- SEIN AND ANOTHER— 
APPELLANTS 
versut 

“MA MIN YIN—- ResPONDENT, 
; Buddhist Law, Burmese—Inheritance—Step-brothers, 
whether heirs. 


Where a woman marries twice, the sons of her 
&écond-husbaud from s-previous wife are ‘the heirs 
of her son from her first husband and are to le 
ur to the deceased's mother's sister. (p. 849, 
col 2, 


Mr, A, O. Mukerjee, for the Appellants, 
Mr. Gangult for Mr, Pillay, for the He. 
&pondent. 

JUDGMENT,— This appeal arises out of the 
grant of Letters of Administration to the estate 
of one Maung Ba deeeased. The Distrist Court 
has granted Letters to Ma Min-Yin, the sister 
of Maung Ba’s deeeased mother, Ma Min Thin, 
The applieation was sontestedby Maung Kyaw 
Sein aud Maung Po Hein, who made a separate 
application for the issue of Letters to them, - 
Maung -Ba appears to have died unmarried and 
without any brothers or sisters. (I see, in one 
of the lists attashed to the applieaiion of Ma 
Min Yin, one Me Yin named as being sister or 
cousin of the deseased. No referense to aueh. a 
sister oasurs elsewhere in the proseedings, snd 
the applisant herself is ealled Ma Yin by the 
raspondant. It would seam. as though there 
were some mistake in this list, und Maung 
Ba has no brothers or sisters, The sase 
has been argued before ms on that assump- 
tion.) 

The appellants,-Maung Kyaw : Sein and 
Maung: Po Hein, are not sonnested ‘by blood 
with Maung Bain ang-way. But after tha 
death of-Maung Ba’s father, hia mother, Ma 
Min Thin, married ono Maung Pan U, Who 
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was ihe father of the two appellants by & 
former wife. The two appellants were, 
therefore, step-ehildren of Ma Min 
Thin. e 
. Maung Pan U predeseased Ma Min Thin, 
and after hie death the property of the 
marriage was partitioned between Ma Min 
Thin and the two appellants. Ma Min Thin 
subsequently died without re-marrying, and 
her property dessended to her son, Maung 
Ba. : 
The appellants claim as step-brothers of 
Maung Ba, and if it be held that this elaim 
ia good, and thal it is superior to that of Ma 
Min Thin’s blood relative, then Ma Me Yin 
was not entitled to inherit from Maung Ba 
and Letters should not have been granted to 
her. In the sase of Nga Son v, Ma Nyo (1) 
it was held that step-ehildren were entitled 
to inherit in preferense to the sister, even 
though the; property of the marriage had 
been partitioned between the step-shildren and 
the deseased after the death of her husband. 
This ease would be selear. authority for the 
view .that,.if Ma Min Thin had died after 
Maung Be, the appellants wonld have to 
be preferred to Ma Me Yin as heirs to the 
estate. Batis it possible to go a step further 
than this, and to hold that, now that the 
‘property has vested in Maung Ba, they are 
entitled to inherit, though they have no 
‘blood relationship of any sort with Maung 
Ba? In the ease of Ma Hinn Bwin v. 
U Shwe Gone (2) their Lordships of the 
‘Privy Counsil held that in families which 
have eeased to live together, the  elaims 
‘of brothers and sisters to inherit were 
superior to those of parents. The general 
` prineiple on whieh this rule of law is 
based is that the inheritanee should never 
assend unless absolutely ^ nesessary. I see 
no good reason for not applying this general 
prinsiple in the present ease, If the 
appellants are held to be heirs at all of 
Maung Ba, then I think their elaims must 
be eonsidered in preferense to those of the 
respondent. If they are eo-heirs at all, they 
some in before aseendants, 

The question then for deeision is whether 
the appellants are heirs, at all, of Maung 

(1) U. B. R. (1897—1901) II, 531, 

(2) 28 Ind. Cas. 487,8 L. B. R. 4; 7 Bur. L. T. 


105; 16 Bom. L. R. 577; 27 M. L.J. 4l; 180. W. 
N. 1121; 16 M. L. T. 142; 20 O. L, J, 264 41 C. 


897; 1 L. W, 914; (1914) M, W. N. 449; 41 I, A, 121 . 
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Ba. They are not related in any way by 
blood to him.  Butneither were they related 
by blood to Ma Min Thin, and it is quite alear 
on the authority of Nga Son’s-case. (1) cited 
above that they would nevertheless have been — 
Ma Min Thin’s heirs The prinsiple in aueh 
& ease appears to be that Ma Min Thin and 
Pan U lived together as hnsband and wife 
and that their property was used jointly 
for the. whole family, insluding the ehildren 
The appellants, therefore, 
retained their interest as heirs to the property 
even after it had passed to Ma Min Thin, 
who was uo blood relation of theirs. I 
gan see no reason why the same prineiple 
should not be sarried one step further. 
From Ma Min Thin the property has de- 
seended to Maung Ba. But it still remains 
with one who wasa member of the joint 
family. Thè appellants have not, therefore, 
lost their interest in the property, and must, - 
I think, be held to be heirs of Maung Ba. 
If they are’ heirs at all, as I have already 
‘observed, they must, in my opinion, be pre- 
ferred to the respondent. And this result 
would logieally follow from the finding in Nga 
Son's case (1). For in seeordanae with that 
finding, they would be preferred to the 
respondent if Ma Min Thin’s estate were 
under sonsideration. And Ma Min Yin ean 
only elaim the present estate through Ma 
Min Thin. 

I am, therefore, of opinion that the 
respondents are the heirs of Maung Ba, and 
that their elaims are to be preferred to those 
of Ma Min Yin. lam not prepared to say 
that none of the estate sould be claimed by 
Ma Min Yin, The ruling in Nga Son's case (1) 
saves eertain aneestral property. it is not 
eloar, however, in this ease that any sueh 
property exists. The appellants are the heirs, 
and it is not elear that Ma Min Yinis 
entitled to inherit at all. The appellants 
were, therefore, the proper persons to get Letters 
of Administration. 

I set aside the order of the Distrist Oourt 
direating Letters to issue to Ma Min Yin, and 
direet that Letters shall issue to Maung 
Kyaw Sein and Mang Po Hein on their fur- 
nishing the nesessary sesurity. 

Costs throughout will be borne by the 
respondent Ma Min Yin, Advoeate’s fee in this 
Court one gold mohur. 

i Order set aside, 
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NRIPENDRA KUMAKE DUTTA t. NI KUMJA BEHARI DAS OHOWDHURIL, | 


OALOUTTA HIGH COURT. 
ÁPPEAL FROM ÁPPELLATE Deoges No. 1508 
oF 1919. 

August 4, 1990. 
Present:—Mr. Justioe Panton. 
NRIPENDRA KUMAR DUTTA, Reozgtver 
TO THE ESTATE OF LATE GOBINDA LAL 
DAS CHOWDHUBI-—DzFENDANT— 
APPELLANT 
versus 
NIKUNJA BEHARI DAS OHOWDHURI 
AND OTHERS—P LAINTIFFS— RESPONDENTS. 
Receiver permission io sue, whether to be obtained 
before filing of suit—Permission to conduct suit 
against Receiver, whether implies permission to 

institute suit. ; 
Permission to conduct a suit implies permission 
to institute a suit as well. [p. 844, col. 1.) 
Permission granted by Conrt to sue & Receiver 
relates back to the time of the institution of the 
guit, [p. 844, ool, 1.] 


Appeal against a deeree of the Offieiating 
Subordinate Judge, Sylhet, dated the 12th 
June 1919, affirming that of the Munsif, 
Seeond Court at Habigunge, dated the 23rd 
of Desember 1918, 


FAOTS appear from the judgment, 


Babu Gopal Chandra Das, for the Appel. 
lant,—The desree against the Reseiver cannot 
stand, as no permission was taken to sue the 
Receiver, Granting of permission by the 
Oourt appointing the Reseiver is a sondition 
precedent to the institution of the suit 
against the Heeeiver. Sueh permission was 
not taken before the suit was filed. The faet 
that permission to sondust the suit against 
the Reseiver was aesorded after the suit was 
instituted, is of no avail See Pramatha 
Nath Gangooly v. Khetra Nath Banerjee (1). 
Moreover, permission “to eonduet the snit" 
is not equivalent to a permission “ to 
institute the suit. Finally, I have been in 
exelusive possession of a portion of the 
Zemindary in whieh the land in suit lies and 
have been realising rent for a long time from 
the other defendants. The plaintiff is, there- 
fore, not entitled to get rent from them, 


Babu Birendra Kumar De, for the Raspond- 
ents,— When a proper ease is made ont, it is 
quite competent to the Court to grant leave 
to sontinue a sui¢ instituted against a Reseiver 


(1) 22 C. 270; 90. wW. N, 247, 


ofthe Court without suah leave. * Sea Eus. 
iomjes Dhunjibhat v. Frederic Gaebele (9), 
The sonsent of the Court whish appointed the 
Reeeiver is nota eondition presedent to the 
right to bring an setion against the Reseiver. 
See Banku Behary Dey v. Harendra Nath 
Mukherjee (3), Refers also to Maharaja of 
Burdwan v, Apurba Krishna Roy (4) and Sarat 
Chandra v, Apurba Krishna Roy (5). 


Babu Gopal Chandra Das replied. 


JUDGMENT.—tThis is an appeal by one 
of the defendants ina snit for reeovery of 
arrears of rent for the years 1321 to 1824, 
B.S. The defendant who appeals is a 
Reaeiver appointed by the Court of the 
Subordinate Judge of Sylhet. He in the 
Beseiver to the’ estate of the 
late Gobinda Lal Das Gupta and others, who 
are oo-sharer proprietors with the plaintiff, 
The other defendants are ratyats in ossupa- 
tion of the land for the rent of whieh the 
suit was brought. The Munsif dismissed 
the suit as against the raiyaís but has deereed 
it against the Reeeiver. This judgment was 
eonfirmed on appeal to the Subordinate 
Judge of Sylhet. The Reesiver now appeals, 
and on his behalf the first point taken is 
that the suit eould not proeeed against him 
by reason of the permission of the Oourt not 
having been properly taken. It appears that 
the suit was instituted on the 18th April 
1918. On the 13th September 1918 an 
application was made to the Subordinate 
Judge for permission to sue the Reeseiver, and 
permission to sondust the suit against him 
was given on the 26th November following. 
It is argued, in the first plase, that granting 
of permission by the Court appointing the 
Reseiver is a eondition precedent to the insti- 
tution of the suit and that sinse this permis- 
sion had not been aesorded before the suit was 
filed by the plaintiff, it was without effest. 
In support of that , Proposition refereneo is 
made to the sase of Pramatha Nath Gangooly 
v, Khetra Nath Banerjee (1). That was a 
desision by a learned Judge sitting on the 
Original Side of this Oourt. It has been dis- 


(2) 5l Ind, Cas. 488; 28C. W. ^us 490; 46 C. 852, 


(8) 8 Ind. Oas. 1; 16 O. W. N. 6 
Sr 10 Ind. Cas: 527; t15 O. W. N. 872; 140, L, 


J. 50 
(5) 11 Ind. Cas. 187; 15 0.-W, N. 925; 14 C. L, 
J. 65. 


844 + 


INDIAN CASES. 


{1921 


GULAPPA BUDRAPPA-ERSHETTI- t.-WRAV-A.BASANAGOWDA PATIL, 


sented from . by another learned Judge in: the 
ease -of .Rustomice Dhungi bhat vw. Frederic 
-Gaebele (2) -and -is -sontrary :to the view 
„taken : “bya Dividion .Beneh of .this : "Court 
in: ‘the . aase of the Maharaja of Burdwan 
ry, Apurba Krishna Roy (4). I:think, therefore, 
that there is no foree in . this eontention and 
‘that the. permission, granted by: the Snbordi. 
nate Judge.on the . 26th November may ‘be 
held to relate baek to tse ame when the suit 
was instituted, ‘It is farther suggested that 
the permission merely ““to sonduat the-suit" ig 
not équivalent to a permission to institute a 
uit, It seems to me that this isa mere 
‘matter‘of words and .that-there is no substansa 
in it. 
The final sontention is that the appellant 
has been in exolusive possession of & portion 


of the Zemindary in-which this land: lies ever . 


sineó the year.1308 B, S , that he has ben 
realising. the rent of the holding from the 
other defendants and that under the eircum- 
‘stances the plaintiff is -not entiled to get rent 
‘from them. Theeontention püt forward on 
behalf of the defendants in the Court ‘of the 
Subordinate Judge was that the ‘laid was 
khamar, It is -suggested that the term was 
"rather loosely used and that what was meant 
was not strictly speaking Zemindar’s khamar. 
‘T ayo no doubt that -the learned Subordinate 
‘Jiidge fully apprehended ‘what the nature of 
: the-eage was and he finds that the lard was 
not -khamar, “That, I think, sonsludes the 
matter. 

“The appeal, therefore, fails.and is dismissed 
with éosts. 

Appeal dismissed, 





‘BOMBAY HIGH COURT. 
Second Civic APPEAL No. 776-or 1920, 
-June 28, 1921. . 
— Prósenti- Sir Norman ‘Maelecd? Kr.; Ohief 
“ Jüstige, and’ Mr, Justice Shéh. 
"GULAPPA RUDRAPPA ERSHETTI 
a — PLAINTIFF— APPELLANT 
a _ U8rstis 
WRAVA BASANAGOWDA PATIL 
—DErENDART— RESPONDENT, 
Limitation Act (IX of 1908), Sch. I,‘Art. 182 — 
Emecution of decree — Application accepted, by, Court, 
aoheier starts fresh period ' of limitation—Application 


"for the’ decrée-Holdér to obtain a final "decree 


to obtain ‘order directed by "Court to be. obtaine d 
whether step- in-aid of ewecution. 


An application for'execution which is accepted by 
the Court, although it is out of .time, starts a fresh 
period of limitation. [p. 845, col, 1] 

An application -by a decree-holder to obtain an 
order’ which he h&s' been direoted by the exeouting 
Court to obtain, is-an application’ to take a step-in- 
aid -of exeoution -within the hicaning oficladSe 5) 
of Article 182 of -Schedule I to the Limitation 
Act. fp. 845, col. 1.] 


An application by a mortgagee decree- holder, 


-who-had obtaindd a decree under the provisions of 


section’88 of the Transfer of Property Act, for 
execution of the decres was dismissed after the 


'Goming into force of the Civil” Procedure Code of 


1908 “on the ground that it had beconie: gri 

e 
deoreo-holder; acting upon this wrong order, made 
an a plication. to make the mortgage decree final: 

“Held,” that the application for ‘a‘final-decreé was 
& step- in-aid of execution inspite of the fact that 
“ib s made: in pur&uanée ‘of a wrong order: [p. 845 
“60 


Sesond Appeal from a desision of the 


Assistant Judge- at Dharwar, in Appeal No. 
.4-of 1919, sonfirming a dearée passed sby 


the Subordinate Judge.at- Hübli, in ! Darkhast 
No. 444 of 1915, 
Mr, S. B. Jathar, for the ‘Appellant. 
Mr. S, E, Paratiekar for Mr. A. G. Desai, 
for Respondent No, 2, 
‘JUDGMENT, 
MaonEOD, O. J.—The plaintiff applied for 


-exesution of the deeree in Suit No. 261 of 


-1903, which was passed on the 25th February 
1904 in a mortgage-suit, giving the usual six 
months’ time for payment under seotion 88 of 
the Transfer of Property Aei. The present 
‘darkhast was filed on the 7th September 
‘1915; and the desision now appealed from 
was datéd 10th July : 1920, At that-time 
the desision in Desozappa v. Dundappa (1) 
had not been reported; therefore, thera was 
some exeuse -for the order ‘diamissing the 
‘darkhast. 

The plaintiff sought for exesution of - hia 
‘desrée by a darkhasi -filed on the lzth ‘Jane 
1907. 'Notise was issued to the : defendants, 
On. their failüre to-appear, an order - absolute 
for sale was made on the 2nd. Oatober 1907, 
but -as the plaintiff took no further steps' in 
raying -nesessary -fees, the darkhast was 
eventually dismissed. Before the .present 
Civil Prosedure Code eame into forse, the 


„proper. prosedure in the ease of a deeree un. 


der sestion 88 of the Transfer o£ Property Ast 


(1) 55 Ind. Cas. 329; 22 Bom, Ta, R. 76; 44 B, 227, 
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MURARI OHANDRA DE- €. DISA NATH CHANDRA, 
was to apply for exesution, and not to apply 
for a finaldeeree. But iftime be taken to 
run against the deoree-holder from the date 
of the deeree, and not from the end of the six 
months, the -period allowed for payment, 
then that darkhasi was presented more than 
three years after the deeree. But no objeation 
was taken by the Court, and an order was 
made on the darkhast that the property 
should be sold. ; 

Then, on the. 13th June 1910, the plaintiff 
filed a darkhas praying for the sale of the 
property, but that darkhast was dismissed on 
the ground that the new Code of Civil Prose- 
dure required that the preliminary deeree in a 
mortgage suit should be-made final, and the 
plaintiff had not applied fora final deeres. 
That clearly was a wrong deeision, But the 
plaintiff was entitled to assept the order of 
the Court, and aesordingly, on the 7th 
Ostober 1912, he applied for a final desree, 
but that applieation was dismissed for non- 
payment of prosess fees. He made a similar 
applisation on the 7th November 1918, but 
withdrew from it before any notiee of it was 
served on the defendants, Another darkhast 
was filed on the 26th February 1915, whioh was 
again dismissed for non-payment of proesss. 
Then this darkhast was filed on the "th 


September 1915. ; 


The only question whieh, so far as I oan see, 
now arises is, whether the darkhasis, of 
Ostober 1912 and November 1913 in which 
the. plaintiff applied-for a final’: deeree were 
steps-in-aid of exeention. I fail entirely to 
see why the OCourt.should not sonsider: that 
these were steps-in-aid, for the plaintiff was 
endeavouring to get.an.order whieh he had 
been told to get when the previous darkhast 
was. dismissed: It-is to. my mind perfestly 
elear, and follows from the decision in 
Desatappa v. Dundappa, (1), that a darkhast 
whish is aseepted by the Court, although 
it. is out of time, starts.a fresh period of 
limitation, The appeal, therefore, must. be 
allowed and the darkhasi must proaeed with 
eosts throughont. 

SHAH, J.—I agree. I desire to add a word 
with: reference to the.argument urged by. Mr, 
Parulekar that. the. order on the applieation 
of the 13th June 1910 is final and binding on 
the parties, Butthe order from ita very 
nature was.operative only as regards that 
darkhast, as the darkhast was dismissed on 
the ground that an applisation for making 
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the-desree final was neeessary. The point 
now is, not whether it is nesessary that the 
desree whieh was passed prior to the Code of 
1408 requires to be made final or not, bub 
whether the exeeution of thatdeoree is. time- 
barred, Even though that order may be taken 
to be final,so far as it affeeted the darkhast then, 
under sonsideration, it has no effeest, so far as 
I ean see, upon the question whether the 
present darkhast is time-barred or not. For 
the purpose of determining that question, it 
is olear that all the previous applisations 
have.to be sonsidered. They were steps-in- 
aid of exesution. The darkkast of 12th 
June 1907 was held by the Court than to have 
been made in time, and after that adjudieation, 
it is not open to the Court now to consider 
the question whether it was in time or not. 
Apneal allowed, 


CALCUTTA HIGH COURT, ` 
APPEAL FROM APPELLATE DEoRnzR No, 17 
or 1920. 

April 8, 1921. 

Present ; —Sir N. R, Ohatterjea, KT., 
and Mr. Justise Panton. 
MURARI OHANDRA. DH ANP OTHERA 
— PLAINTIFF&—ÀPPELLANTS 
versus 
DINA NATH CHANDRA DIDYA 
— DEFENDANT AND ANOTHER— PLAINTIER— 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908), a. 105— 
Remand order, correctness of, if cam be disputed in 
appeal agatnst decree after remand, 


An appellant in an @ppeal against a decree after 
remand is precluded from disputing, the -correctness 
ofthe remand order, [p. 846, col. 2.] 


Appeal against a deeree of the Sub. 
ordinate Judge, First Oourt, Sylhet, dated. 
the 18th September 1919, reversing, that 
of the Munsif, First Court at Sylhet, dated 
the 7th .Desember 1918, 

FACTS appear from the judgment. 

Babu Birendra Ohandra, Das, for the. Appel. 
lant. —-The rent-suit only desided that there, 
WAS no- -relationahip. of landlord and. iéifynt, 
between the plaintiff and the defendant for 
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the period to whish the rent-snit was confined, 
The question of res judicata has to be deter. 
mined with reference fo the pleadings and the 
issues in the previous suits. Iam, therefore, 
not estopped from establishing that the defend- 
ant was a tenant of mine for a period prior 
to the rent suit. The lower Appellate Court 
has also failed to sonsider the efieat of the 
remand order, by whieh it was held that Iwas 
entitled to establish that the defendant was 
my tenant. Under the provisions of sestion 
105 of the Code of Civil Prosedure the defend- 
antis presluded from disputing the sorrast- 

ness of the remand order. 

Babu Hemendra Kumar Das, for the Res. 
pondent.—The desision in the rent-suit alearly 
operates as res judicata on the question of the 
relationship of landlord and tenant. In the 
present suit the plaintiff oan only susessd 
on the footing that the defendant was hold- 
ing the land as a trespasser. 

Babu Birendra Chandra Das replied. 

JUDGMENT.—We think that this ease 
must go bask tothe lower Appellate Court 
for a re-hearing of the appeal, 

The plaintiff sued forresovery of posses- 
sion of the disputed land on deslaration of 
his title thereto. ` His allegation was that he 
had let out the property to the defendant 


and was in possession by reseipt of reub from : 


him, but that in a rent-snit the defendant 
having denied the plaintiff's title, the rent. 
suit was dismissed. This suit was thereupon 
brought for establishing his title. 

Now the Court below has held that as 
the plaintiff failed to prove the existenee of 
the relationship of landlord and tenant in the 
rent-suit, it must be held that the appel- 
lant (sc) had been holding the land as 
a trespasser and further that the plaintiff 
was not entitled to prove that the 
defendant was a tenant under him. The 
learned Subordinate Judge has evidently 
held that the plaintiff is precluded from 
showing that there was a relationship of 
landlord and tenant between him and the 
defendant. 

It is aontended before ma, first that the 
desision in the rent-suif operated as res 
judicata only for the period sovered by that 
suit, and that it is still open to the plaintiff 
to show that there was relationship of land. 
lord and tenant for the period prior to the 
rent suit; and sscondly, that the defendant 
is preeluded by the remand order by whieh 
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it was held that ‘the plaintiff was not estope 
ped from showing that the relationship of 
landlord and tenant existed between him and 
the defendant, 

It is unnesessary to sonsider the first 
point bseanse it is elear, having regard to 
the provision of sestion 105, Civil Prosedure 
Code, that the defendant is preeluded from 
disputing the sorrestness of the remand order, 
which elearly held that the desision in the 
previous rent.suit did not ereate any estoppel 
in the plaintiff’s way and did not preslude the 
plaintiff from showing that thera was 
relationship of landlord and tenant between 
him and the defendant. 

That being so, the deares of the lower 
Appellate Court sannot stand and must bo set 
aside and the ease sent bask to that Court in 
order that the appaal may ba ra-heard aesord. 
ing to law. 

Oosts to abide the resnlt, l 
Oase sent back, 


r po E 


NAGPUR JUDICIAL COMMISSIONER'S; 
Mia8CELPANEOUS Oivi APPRAL No, 23 or 1920, 
Maroh 24, 1921, 

Present :—Sir Henry Drake-Broskman, 
Krt., J. C. 

JASODA BAI—AEPLICANT—ÅÀPPELLANT 
v6r 81,5 
SUJANMAL AND OTH8SRS-—NON- ÁPPLIGANTS 

— RESPONDENTS, 
Succession Certificate Act (VII of 1889), s. 7 (8)— 
Order requiring security—Appeal, 


Anorder on an application for the grant of 
s, Succession Certificate to the effect that such 
certificate would be granted on the applicant 
furnishing security, is not an order either granting 
or refusing to grant a Oertificate, and is, therefore, 
not appealable. Lp. 847, col. 2; p. 848, cot. 1.] 

- Appeal against an order of the Distriet 
Judge, Nimar, in  Missellaneous Appeal 
No. 2 of 1920, dated the*17th of April 


1920, 
Messrs. V. Bose anà W. R, Puranik, for tha 
Appellant, i i 


Mr. S, B. Gokhale, for the Respondents, 


würd a hee 
. Vol. LXIII] 
JASODA BAT v, SUJANMAL. 

JUDGMENT,—In this sase Jasoda Bai, 
the present appellant, applied under sestion 
6 of the Snuesession Certifieate Ast, 1889, 
for a Certificate in respect of a sum of Rs. 650 
deposited in a Civil Court by her husband, 
Phulehand. "Thespplieation was dealt with 
by a Subordinate Judge invested under 
sestion 26 (1) of the Aet with the funetions 
of a Distriet Court. The applieation was 
opposed by three persons, who put forward & 
Will by whieh the deseased purported to leave 
his estate to them and two other persons AB 
trustees. The remaining two exesutors 
denied the genuineness of the Will and 
deslared that they would not ast under it. 
The Subordinate Judge framed two prelimi- 
nary issues relating to the Will and everitual- 
ly desided under sestion 7 (7) of the Ast 
that he eould not,deeide the right to the 
certifieate without determining a question 
of sustom, whish he considered too intrieate 
and difficult for determination in a summary 
proseeding. "Thesoneluding paragzaphs of 
his judgment are as follows: — 

"8. f will, therefore, grant the applieant the 
Sussession Certificate, as she is admittedly the 
widow of the deseased and heir to the proper- 
ty of the deseased exeept for the Will. The 
executors will be left to hava their rights 
under the Will desided by a regular suit or 
other proceedings as they may be advised to 
take. 

"9. As I am granting the Certificate under 
scetion 7, clause (3) of the Ast, I should ask 
the applieant to give a bond with two 
sureties that she shall render an aseount 
of debts and securities to be reseived by 
her and for -indemnity of persons who may 
be entitled to those debts and sesurities under 
the Will, if proved, as a sondition presedent to 
the granting of the Certificate to her. I will, 
therefore, eall upon the applieant to give a 
bond with two sureties for Rs. 5,000 to give an 
aceount of the debts and seeurities and for 
indemnity of the opponents before she is 
granted a Certifieate. I allow her two days’ 
time to do so. She should produee the bond on 
or before the 10th of January 1920. On 
the produetion of the bond the QCertifisate 
shall be granted to her.” —. 

Eighteen days after this order was passed, 
Jasoda Bai applied for an extension of the 
time allowed for giving sesurity and was 
granted farther time till, the 3lst January 
1920, Onthe 27th January, however, she 
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appealed to the District Court ia assordanse 
with the proviso to sub-sestion (2), seetion 
26 of the Act. Besides contending in the fase af 
the clear terms of sub.seetion { 1), sestion 9, 
that no sesurity should have bern required, the 
appellant alleged that the see urity demanded. 
wasexeessive. The Distriet Judge dismissed 
the appeal, holding on t,he authority of 
Bhagwant v, Manni Lal (1), Namuhu Mal v; 
Gulabo (2) and Bat Jevkore v. Lalchand 
Jivandas (3) that no appe sl lay. ZEE 

This farther appeal he s now been preferred 
in spite of sub-sestion (3), sestion 26 of the 
Aet, whieh is in the folowing terms: 

"An order of a Distriet Court on an appeal. 
from an order of &niriferior Court under the 
last foregoing sub-seg tion shall, subjeat to the 
provisions of Chapters XLVI (Referenea) 
and XLVII (Review ) of the Oode of Civil. 
Prosedure as applied by seetion 647 of that 
Oode, be final.” 

The Code referred to in this sub-section ig 
that of 1882, seetio n 647 of whieh eorresponda . 
to seetion 441 in thie Code of 1908, 

I am asked to deu] with the ease in revision 
if no appeal liese.nd to adopt the view taken . 
in Radha Rant Dassi v. Brindabun, ORundra: 
Basack (4) and Ariya Pillai v, Thangammal (5), 


I preferthe view taken by the Allahabad 
and Bombay High Courts. The order of tha 
Subordinate Judge, as I read it, is in fact one 
to the effest that a Oertifisate will not be 
granted unless seenrity is furnished: that is 
sertainly the eourse whieh seetion 9 (1) of the 
Aet preseribes, and in aesordanse with a well. 
established rule, the Subordinate Judge'a 
desision should be read, if this is at all pos- 
sible, in a manner sonsonant with the law: 
To use the language of section 6 (3), Indian 
Contrast Ast, the Subordinate Judge’s "pro. 
posal” would sertainly “revoke” by the failure 
of the applicant to fulfil theeondition presedent. 
to its seseptance, nhmely, the furnishing: 
of sesurity, This is previsely the pro- 
cedure sontemplated by  sub-sectior 
(i) of sestion 9, It follows that no order 
astually granting or refusing a Certificate 


(1) 18 A, 214; A, W, N, (1891) 46; 7 Ind, Deo, 
(x. 8.) 134, 

(2) 26 A. 173; A. W. N. (1903) 225. 

(3) 19 B, 790; 10 Ind. Dec. (N. s.) 580. 

(4) 25 0, 820; 2. O. W. N. 69; 18 Ind, Deo, (N. as} 


214, 
(8) 20 M. 442; 7 Ind. Dec, (N. s.) 813, 
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has yet been made and, therefore, no 
appeal lay under sub-section (1) of aeetion 
19. Under Aet XXVII of 1860, whieh was 
repealed by the Succession Oertifieate Ast of 
1889, the granting of a Certifiente might be 
suspended by an appeal to the Sudder Court 
and the Distriet Court was empowered to take 
seeurity from its.grantee by sestion VI, the 
terms of whieh appear to eontemplate a 
demand for sesurity when nesessary after 
actual grant of a Certificate, The present Aet, 
however, obviates the unsatisfastory position 
whieh would arise if after the grant ofa 
Certifiente sesurity is not furnished, by 
laying down that a final order is nct to 


be . passed where security is essential or. 


desirable until sesurity has either been 


furnished or notfurnished. The possibility . 


of: both opponents appealing against an 
order granting a Certifieate on sondition 
of: giving sesurity being furnished is thus 
avoided, 

This appeal :is aesordingly dismissed with 
eoste. At the same time I desire to-direst 
the attention.of.the Subordinate. Judge to 
the. ease of. Srimatt Paddo Sundari Dasi, In 
the matter.of (6) andto suggest that he would 
do well. to re-sonsider.his order demanding 
ce ear in.view .of the fact.that a single 

jor Res. 650-is all that.the appellant seeks 
authority, to eolleet. If.she desires, to 
eo]leet . other. suma due to her. deesased: 


husband's estate, it will be. nesessary for. 


her , to obtain. an extension of the Certi. 
figate applied for and this nesessity, eoupled. 


with, _& mush smaller sesurity. should suffise . 


ag., , protestion against any improper action 
on. the widow's part. I allow . Res., 16 as. 
Connsel's. fee in this Court. 


Appeal dismissed, 


(6), 8 A. 304, 2 Ind Deo, np) 158.. 
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` OALOUTTA HIGH COURT. 
APPEAL FROM ORDER No, 348 or 1919. 
January b; 1921. 
Present :—~Justiee Sir N. R, Ohatterjea, KT., . 
and Mr, Justiee Newbould.  - 
NIDHON MULLICK.—IxsOLVENT 
—-PETITIONNR—APPRLLANT 
VE7EUSB 
RAMANI MOHON GOSWAMI— 


Opposites PanTY— RESPONDENT, ' 

Provincial Insolvency Act (IIT of. 1907); as, 8, 46— 

Ta maiter—Order of Subordinate Judge— 
ppea 


No appeal lies to a High Court against an. 
order made in the exercise of Insolvenoy Jurisdiction 
bya Court subordinate to a District Court, Under: 
section 46 of the Provincial Insolvency Act such. 
appeal lies to.the District Court — [p. 849, col. 1.] 


Appeal against an order of the Subordinate.- 
Judge, First Court, Daeaa, dated the -23rd : 
of August 1919, 


Babu Nagendranath Ghose,. for the Re- 
spondent, took & preliminary objestion that 
under sestion 46 of the Provineial Insol.. 
vensy. Aot. the order under appeal having ` 
been made by the Subordinate Judge in. 
the exersiase of Insolvensy Jurisdietion, the. 
appeal ought to have been filed in. the. 
Conrt. of the District Judge. No appeal lies — 
to the High Court against sush.an-order. 

‘Babu Sasanka Jibon Roy, for the. Appel- 


. Jent, — The jurisdition of “the Subordinate : 


Judge was coneurrent with that. of the’ 
appeal lies. to the 
Distrist Judge against an order made by 
another Court of oo-.ordinate jurisdiction, 


` Refers tosestion 3 of the Provineial Insole. 


venoy Aot, The appeal to your Lordships . 
is perfeatly eompetent. 


JUDGMENT,—A preliminary objestion . 
has been taken to the hearing of the appeal. 
on the ground that under section 46. of the 
Provineial Insolvenay Ast (III of 1907), 
the appeal ought to have been preferred “to 
the Distriet Conrt. 

Seetion 46 (1) provides that “ any person : 
aggrieved by an order made in the exereise - 
of: ‘Insolveney Jurisdistion. by a Oourt sub- 
ordinate to a Distriet Court may appeal to the: 
District Court .................. 

It is true that under seston 9 of -the 
Aet, “the Losal Government may invest: 
any: 'Court subordinate . to a  Distriet Court : 


' with: jurisdiotion i in any elass of eases and, ' 
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any Court go invested shall, within the 
Aosal. limits of, its jarisdistiov, have son- 
' eurrent jurisdistion with the Distris& Oourt 
, under thia Act. ". 

It seems somewhat anomalous that 
‘appeals from tbe desision of a Subordinate 
Judge having econeurrent powers with the 
Distrist Judge should lie to the Distriat 
Judge, But sestion 46, sub-seetion (1), 
elearly sontemplates. the exereise of insol- 
veney jurisdistion by a Subordinate Court; 
and expressly provides that appeals against 
‘sueh orders shall’ lie ta the Distriet Court; 
sesondly, sub sestions (2) and (3) provide 
for appeals against orders made bya !tistriot 
Oourt otherwise than in appsal from an 
order made by a Snbordinate Court, and 
lastly, sub-seation (4) of that section lays 
' down different periods ,of limitation for 
appeals to the District Court and the High 
Court respectively 

We do not see to what other alass of 
orders passed by a Subordinate Court the 
provisions of sestion 46 would apply, if 
they donot.apply to a ease of this kind. 
In the next plass, it may be pointed. out 
that appeals against the desisions of Sub. 
ordinate, Judges in suite below Rs., 9,00 
lie to the Distriot Jadge, although ín res. 
pest of suoh suits they have oonourrent 
jurisdiction, 

We are accordingly of opinion that’ the 
appeal must fail 1t is assordingly meine" 
with aoste —one gold mohur., 


Asse ind. 


PATNA HIGH COURT. 
APPEAL FROM Original Decren No. 196 
. or 1918. 
May 23, 1921. 
Present : :— Mr. Justise Das and 
Mr. Justica Busknill, 
: NIAMAT ALI—Darexpant——APPELLANT 
persus 
YAD ALI SHAH —Pu.INTIEFF — RESPONDENT, 


Religious endowment— V ahant, removal of—Suit for 
.. testoration,, maintainability of. ' 
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Where the Mahant of a religious endowment is 


“removed from office and it is proved that he wag 


guilty of acts and omissions which amply 
justified his removal, he cannot ask to be restored 
merely because the persons who removed him were 
not authorised to proceed in the manner in which 
they acted [p 850, col. 2.] 


Appeal from a dasision of the Subordinate 
Judge; Gaya, dated the ith August 1918. 
Mr. Ganesh Dutt Singh, for the Appellants, 

' Saiyid Muhammad Tahir and Mr, Katlash- 
pati, for the Respondents, 

JUDGMENT.. 

Das, J.—1 am unable to agree with the 
view taken by the learned Judge in the 
Court below. As I read the judgment of 
the learned Subordinate Judge, he does not 
dispute the position that the plaintiff is 
utterly unfi& to ba the Mahant of this im» 
portant endowment, but he proaeeds on A 
very narrow ground, He has taken the 
view that as the defendants were not eom- 
petent to remove the plaintiff from -his 
position as Mahant of the endowment, the 
plaintiff was entitled to be restored to 
possession. In my opinion, the question 
before the learned Subordinate Judge was, 
not the narrow quéstion whether the persons 
who took upon themselves the right to 
remove the plaintiff from his offiae were legally 
competent to do so, but the broad question 
whether the plaintiff had any title to be res- 
tored to ‘the possession of his ofise. The suit 
was of the plaintiff's, the plaintiff was the 
actor in the matter, and it wis ineumbent on 
the plaintiff to satisfy the Oourt that he had 
a subsisting title in the endowment. d 

Now, what are the fasts? The plaintiff, on 
being appointed the Mahant of this endow- 
ment, exesated an ekrarnama in favour of 
the public. The sseond clause of the 
ekrarnama provides as follows :— 

"| having maintained agreeable sonduet 
shall perfrom, with good faith and with 
eleganse, the duties of Mahant and shall take 
sare of the feading andeslothing and servieo 
of the fakirs residing in Takia Rajauli and 
also f:kirs coming from other places who 
come and goaway, assording to their position 
and also according to the means of the Takia, 
I shall not neglest or minimise the aforesaid 
duties and 1 shall perform all the-asts-ae- 
eording to the sustom and manner of the 
family.” 


Stopping here fora moment, the learned 
Subordinate Judge has found asa faot that 


"^ 
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by the aot of the plaintiff, the feeding and 
elothing and serviee to the faktrs has been 


mush ourtailed and that as a matter of fact 
the insome of the endowment has heen rø- 


dueed, during the time of the plaintiff, 
from Rs. 3,500 to Rs. 1,000 or Rs. 1,500 a 
year. The third elause of the ckrarnama 


provides as followe:-- 

“Having remained in possession over all 
the moveable and immoveable properties of 
the  Takia&. by virtue of sussession and 
Mahanthi in plase of the deseased Shah Saheb, 
I. will manage and look after them without 
interferense from anybody and I will not 


in any way injure (waste) or transfer any 


property of the Takiaand shall not inaumber 
any property belonging to the Takia; if I do 
so it would be illegal, null and void in the 
face of this deed and no property of the 
Takia will be liable for any inoumbranse 


'eaused by my aot." 


. Here, again, the learned Subordinate Judge 
has found that the plaintiff has enenmbered 
every item of the property that became 
vested in him asthe Mahant of the endow. 
ment and, asi have said before, the income 
of the endowment has dwindled down to 
Re, 1,000 or Rs. 1,500 & year, making it 


impossible for the Mahant to earry out the - 


objests of the endowment. 
. Olause (4) provides aa follows :— 
“I will never do any bad aet and will not 
mismanage and I will keep watsh over tha 


.sondaets of other fakirs of the Takia, so that 


no one may do avy vielous ast which may 
be the sause of infamy to the Takia and dis. 
graee to aveestors and whish may be the 
eause of shame to the Takia, and aueh immoral 
fakirs shall be turned out of the Takia,” 

Now Lam: far from suggesting that it isa 
vicious 8st to marry, bnt sertainly the 
unwritten rules of the ondowment require a 
life of aseoticism amongst the Mahanta. 
Now it is admitted that the plaintiff.has 
married a Rajput widow and has given up 
the life of asceticism and has entered the life 
of a house-holder; he does not besmear his body 
with ashes as is eustomary amongst the 
Mahants but has finally and for good sbjured 
the life of an aseetio. 

In my view according to the true eonstruc: 
tion of the endowment and having regard to 
the unwritten rules of the endowment, it was 
undoubtedly an immoral ast on the part of 
the Mahant todo that whieh he has done, 
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Clause (7) provides as follows:— 

“If I,in any way, misbehave, mismanage 
and violate the aforesaid conditions, laid 
down in this deed, Mahant Gopal Bux Das 
(defendant No. 3) Panehes, Darveshes . and 
Shikhis shall have right, after enquiry and 
proof of my improper aats, to remove me 
and to manage inthe manner that they may 
consider fit and proper. At that time I 
will not have any objestion exeept that L will 
get maintenance," < 


Now, here isa set of express eonditions 
to whieh the plaintiff submitted himself. 
He agrees to his removal after enquiry and 
proof of his improper asts. But the diffieul. 
ty of the learned Subordinate Judge seems 
to be that the Paneh that assembled to try 
his sondust was not properly or regularly 
ssmmoned. That may be so, but here: the 
question before the learned Subordinate 
Judge was whether the plaintif, who was 
out of his office, was entitled to be restored 
to offise, Having regard ‘to the findings 
of the learned Subordinate Judge I have no 
donbt that he should have refused to gie 
any relief to the plaintiff. 


I must set aside the judgment aud desreo 
passed by the learned Subordinate Judge, 
allow this appeal and dismiss the plaintiff's 
suit with eosts in both the Courts. 

Now it sppears that the defendant No. I 
has been appointed the Mahant of the endow- 
ment by the Panah, He is only a boy and 
there is graye doubt as to the validity of 
his appointment, The matter is olearly one 
for the Legal Remembraneer of this Pro. 
vines. I have no doubt that a friendly 
aotion ought to be instituted by tlie Legal 
Remembranaer under sestion 92 of the Code 
of Civil Prosedure to have a proper sohema 
of this endowment framed and to have a 
proper person appointed as the Mahant of tha 
endowment. 

BuckNILL, J¥.—I agree. The actual proa 
seedings by which the plaintiff was dis. 
possessed of his possession might have been 
irregular, the appointment of this boy by 
some of the plaintiff's Ohelas aa Mahant might 
also have been illegal and the individuals 
who took astive parts in these affairs might 
not have been altokether proper parties, 
but it is sommon ground that the plaintiff, 
by his sonduet, has elearly ineapaeitated 
himself from holding the position and, therg- 
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fore, under those sireumstanees I cannot see 
how on any aotion brought by him the Court 
eould possibly restore him. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONEB/S 
COURT. 
Execution or Decrees Arrear No, 31 
or 1920, 
November 18, 1920, 
Present :—Mr. Daniels, A. J, C, 
MADAN LAL AND ANOTBER— 
DzcnEz- HOLDERS — APPELLANTS 
VETEUS 
LAL AMBIKA BAKHSH— 


I JUvGMEFNT-DEBTOR— RESPONDENKT. 

Civil Procedure Code (Act V of 1901, s. 60 (n), 
O. XXI, r. 46—Attachment~—Annuity granted by Will, 
whether future maintenance—Prohibitory order, whe- 
ther can be passed. 


The right of maintenance contemplated by clause 
(nm) of section 69 of the Civil Procedure Code is the 
right of a particular individual to be maintained; 
it is a purely personal right and does not inclade an 
annuity conferred by a Will, more especially where 
the Ja is not personal but heritable, [p. 852, 
col. 2, 

Future instalments of such an allowance are, 
therefore, not exempt from attachment and a 
prohibitory order can be passed in respect of such 
instalments under Order XXI, rule 46 of the Civil 
Procedure Code. [p. 853, col. 1.] 

Appeal against an order of the Distriet 
Judge, Lusknow, dated 10th April 1920, 
confirming that of the Subordinate Judge, 
Lusknow, dated Lith April 1919. 

Messrs. Salig Ham and Ajit Prasad, for 
the Appellants. 

Mr. D. K, Seth, for the Respondent. 


JUDGMENT,—This is a sesond appeal in 
exesution  proeeedings. The question in 
dispute is whether an allowances of Ra, 3,000 
a year payable to the judgment-debtor- 
respondent, Lal Ambika Bakhsh, by the 
Taluqdar of Gopalkhera is liable to attash. 
mont under the Code of Civil Procedure. 

Prior to the filing of the appeal the jndg- 
ment:debtor had been deolared an insolvent 
under the Provineial Insolveney Aet of 1907, 
A preliminary objestion was raised to the 
Learing of the appeal on the ground that 
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permission to flle it had not been obtained | 
by the deeree-holders under seetion lo (2) of 
the Aat, and the oase was adjourned to enable 
them to produse proof that they had obtained 
the required permission. They have now 
prodused a eopy of an order passed by the 
learned Distriet Judge on Sth April prior 
to the filing of the appeal in his Court whieh 
rune: 

"I bave heard both sides and I eonsider 
that the appellants should be sllowed to 
prosesute their appeal so as to get a final 
deeision from the highest Court in this 
Provinse as to whether maintenanes is 
atteshable or not.” 

This order elearly contemplated both the first 
appeal to the Distriet Judge’s Court and a 
seaond appealtg this Court, The sanetion 
was given for the express purpose of obtain- 
ing a final decision of this Court on the point 
of law involved. I aeeordingly rejeet the 
preliminary objestion. 

The fasts are admitted, The testator, Thakur 
Baldeo Bakhsh Singh, late Taluqdar of Gopal- 
khera, had two grandsons. The elder of these, 
Chandika Bakhsh Singh, the father of the 
present judgment-debtor, Lal Ambika Bakhsh, 
was blind. On this assount the testator gave 
the estates to the son of his youngersonand gave 
an silowanse of Rs. 3,000 a year to Ohandika 
Bakhsh Singh. The allowanse was to be 
eontinued in favour of, Ohandika Bakhah 
Singh’s male issue in perpetuity, It has al- 
ready deseended tc Lal Ambika Bakhsh. In 
faot it is deseribed by the judgment-debtor’s 
Pleader in the oral pleadings in the Subordi. 
nate Judge’s Court as a provision for 
maintenanee of Chandika Bakhsh Singh and 
hia family and descendanis, The Will also 
provided that on eoming of age the male issue 
of Chandika Bakhsh Singh shoald be at 
liberty to take possession of villages yielding 
an ineome equal to theamount ofthe allow- 
anse awarded to*him, but it appears that this 
hag not so far been done, 

The applisation ont of whieh the appeal 
arises w&& made under Order XXI, rule 46, 
Civil Prosedure Oode, and: asked for a 
prohibitory order’ forbidding the Talugdar 
to pay anything on aesount of the allowanae 
until paymant of the deeree and further 
requiring the Talugdar to deposit the amount 
in Oonrt, Anorder for payment into Oourt 
sould not have been made under the rule, 
whieh merely permits the debtor against 
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-. whom Éhe-order ia iganed to pay the amount 
into Oourt. if.he so desires. The applisation 
has, however, been. dismissed by both the 
Opurts below on the ground that it was not 
proved that there were any arrears, and that 
. the atteahment of any amount not yet payable 
was barred by seation 60 (n) of the Code, 
-whish exempts from attachment " a right to 
future maintenanse." 

The . first question, therefore, 
section 60 (n) applies. In my opinion it does 
not apply. The right of maintenanse son- 
-templated by the seotion is the right of a 
partionlar individual to be maintained. Itis 
a purely personal right, An annuity conferred 
. by a Will stands on an entirely different 
footing. "The oase of the deoeree. holder is 
still stronger where the. allowanse is. not 
| personal but heritable. The learned District 
‘Judge has referred to the rulings of Baja 
Rameshar . Bakhsh Singh v. Babu Bhagwan 
" Bakhsh Singh (1) and Gulab Kuar v. Banstahar 
. (2), neither of which is in point. OChandika 
.Bakhsh Singh was not one of the 
. persons mentioned in seations 24 to 23 
of the Oudh Estates Act as entitled to 

maintenance out of the estate, and sould 
not have elaimed under the ordinary law 
anah an allowance as the Will gave 
him. Even if he sould have done so, the fast 
that he took under the Will and not by 
virtue of any legalright of -maintenansa 
“would have been suffisient, in my opinion, 
oo the operation ot sestion 60 
Gn). 

None of the oases eited at the Bar are 


is whether 


preeicely in point, but there are two whieh’ 


Support the view takon above. in Gopal Lal 
Seal v. F. J. Marsden (3) an silowanee 
given by a Will to the nephews of the 
testator was held not to have been given 
by virtue of any right to  maintenanae 
. whieh they possessed, butto be a gift made 
by the testator whieh they were entitled to 
deal with by way of sharge, transfer or 


assignment and whieh did not eome within 


the words a right to future maintenanee”’ 
so as to be exempt from attashwent, In 
Vaiuyanatha Sastrial v. Egga Venkatarama 


4 
(1) 70. C. 90. 
2) 19 A: 871; A. W. N. (1899) 149;: 7 Ind, Dec. 


| (Nes 
5) 106. W. N.41102, 
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Dikshitar (4) a hereditary allowanee of pàddy 
from the produee of aertain lands. waa held 
not to bea right-of maintenance, inasmush as 
it- was hereditary. 

There remains the question whether apart 
from seation 60 (n)-it is open to the Court 
to pass a prohibitory order in  respest of 
instalments of the allowanee whieh have not 
yet fallen due. In thesase of Gopal Lal Seal 
v. F. J. Marsden (3) already oited, an order in 
this form was upheld. Thereport ofthe ease 
on page 1103* shows that when the prohibitory 
order was passed no arrears were due. The 
order was attashed on the ground that it 
sought to affest sums to aserne in the futura 
and defended on the ground thatfuture annuity 
was attashable. Two argumenta have been 
presaed in support of the respondents son- 
tention. The first ia that whereas Order XXI, 
rule 48, makes spesial provision , for the 
attachment of future instalments of salary 
in the ease of a publie offiser or. railway 
servant, there is no similar provision ,with 
referense to an annuity. The sameargument 
was raised in the ease of Qopal Lal Seal v. 
F. J. Mars:en (€), but was not ascapted, 
A referense to rule 48 shows that in this 
Bpeelal ease the salary ean be attashed. even 
though the disbursing ofiser- is outside the 
limits of the Court’s jurisdietion. : The fast 
that annuities are not mentioned in the rule 
is,therefore, no proof that the. latter eannot 
be attashed when they are payable- within 


. the Courta’s jurisdietior. 


The second argument is based on the 
ease of Haridas Acharita v, Baroda Kishore 
Acharia (5), in whieh a prohibitory order 
against the payment of future instalments 
of & monthly maintenanee allowanse pay- 
able for life wan held invalid on the ground 
that at the time of the prohibitory order 
they did not sonstitute a debt. The Exeont- 
ing Oourt attashed and put up to sale 
instalments falling due after the:date of the 
prohibitory order, but the purehaser was held 
by the High Court to have aequired no title 
from those sale proseedings, The Court took 
the view that as the annuitant -might have 
died on the day after the. prohibitory order 
was passed, it was quite uncertain whether 
any future instalment would ever become 


. (B) 27 U. ?8; 4 C. W, N, 87; 14 Ind. Deo. (N. 8.) 26. 
*Page.of 10 C. W, Now [Ed], 
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payable, With all respest to the learned 
Judges who deeided the sase, the fast that 
the‘ annuitant might die seems a very poor 
argument against the issue of a prohibitory 
order. If the annuitant died. the order would 
¿pad facto eease to operate, there being nothing 
left.to whieh it sould attach. This sase was 
acsepted as good law, but distinguished in a 


ease reported as Maharani Dambar Koeri v, Rai 


Sham- Kissen Das (6). There the desree-holder 
applied on the ?1stof Desember for attash- 
ment of a monthly instalment whieh would 
become payable on the lst day of the sucseed- 
ing month. The Oourt held that as three 
weeks of the Desember allowanae had 
already aserued due and besome an existing 
debt, the attashment was validly made. Jn 
thid sase also the allowance was for life 
only; - 

Both the Osleutta eases referred to the 
ruling of the Privy Council in Syud Tuffuszool 
Hossein Khan: v. Rughoonath Pershad (7). 
The fasts of that ease wore entirely different, 
the: so ealled property put up for sale was a 
mere actionable elaim  whish had been 
reférred:to the desision of arbitrators, 

In the ease of Enaet Hossein v. Nuiesboon- 
sisa! ‘Begum (8) an ‘annuity sharged on an 
estate was held to be property whish eould 
be attached and sold: , The entire interest of 
the annuitant, both present and future, was 
sold, If that deeision is correet, there oan be 
no legal objestion to the issue of a prohibitory 
order forbidding the payment to the judgment- 
debtor of the instalments as they fall due. 
It would be highly iceonvanient in praetiee to 
hold that sunah an order was illegal. If the 
allowance is payable monthly, the degree. 
holder would have to apply for a fresh 
attashment in respest.‘of each monthly 
instalment. If he waited till the amount 
had astually besome payable, the debtor 
sould defeat him every time by paying the 
amount before a prohibitory order sould 
issue. On the other hand, if the desree- 
bolder applied during the course of the 
month, he sould only attash so mush of the 
allowanee as had sesrued due at the date of 
theiattashment. The fast that the exeeption 
in &estion 60 (5) is limited to maintenance 


2 

(6) 9 0. W. N.708.' 

(7) 14 M. T. A. 40; 7 B. L. R. 18% 2 Suth P.O. J. 
484/2:Sar. P: C. J, 656; Refiquo & Jaokson's P. C. 
No. 10; 20 E, R. 701, som 

(8 I1L:W,R,188,.-  * 
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is an indisation that anah an attachment is 
not illegal in.the ease of periodieal payments 
not falling within the exeeption, 

I allow the appeal and set aside the orderg 
of the Courts below. The deares-holders’ 
applieation for exeeution will be restored. 
to the Gle and disposed of assording to law. 
The appellants will get their costs in this 
Court and in the Court below. Costs in the 
Court of first instanse will abide the result. 


Appeal allowed. 


LAHORE HIGH COURT. 
Letress Parent APPEAL No. 6 oF 1921. 
May 17, 1921. 

Present ;—Mr. Justice Abdul Haoof and 
Mr, Justina Harrison. 
BHAGAT RAM —DEFENDANT— 

APPARLLANT 
Versus 
NIZAM DIN AND O:HRBS—PLAINTIFFS— 
R-PONDE TS, 

Civil Procedure Code (Act V of 1908), s. 47— 
Death of judgment-debtor after decree—Ewecution of de- 
cree-—Legal representatives brought on record — Dispute 
as to property of judgment-debtor—Suit, whether 
maintainable, 


Where a judgment-debtor dies after the passing 
of the deoree and his legal representatives are 
brought on the record in execution proceedings to 
represent him in respect of the decree, the ques: 
tions which they raise as to property, which they 
aay does not belong to the assets of the judgment- 
debtor in their hands and as such is not capable 
of being taken in execution, are questions which 
are .governed by seotion 17 of the Civil Procedure . 
Code, and a separate suit by the legal representa- 
tives. to establish their title to the property 14 
barred by the provisions of that seotion. [ p. 554, col, 
2; p. 835, col. 1 j 

Letters Patent Appeal from an order of 
Mr. Justice Martineau, dated the 4th Desember 
1920, passed in Civil Appeal No. 1156 of 
1920 and reported as 60 Ind. Cas. 516. 

Messrs. Des Raj Sawhney and Mukand 
Lal Puríand Lala Ram Ohand Manchanda, 


for the Appellant. 
Lala Ganga Ram, for the Respondents, 
JUDGMENT.—This is an appeal under 
section 10 of the Letters Patent from the 
judgment of a Single Judge of this Cogrt. 
The fasts out [of whieh the appeal hag 
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arisen are as follows. On the 22nd of 
November 104 Bhagat Ram, the defendant, 
obtained a money deeree against one Imam 
Din In exesution of that dearee he attached 
the property in dispute as the property of 
the judgment.debtor, Imam Din having 
died, Nizam Din and Nur Muhammad, 
majors, and some others were brought 
upon the resord as the legal representatives 
of the deseased judgment debtor. The 
property was then sold and purshased by 
the deeree-holder. The sale took place on 
the 28th August 1917 and on the 5th Oatober 
1917 Nizam Din and Nur Muhammad 
raised objestions, slaiming the property in 
dispute as their own and not liable to 
be sold as the property of the deceased 
judgment-debtor, Those objestions appear 
to have been dismissed for default of pro- 
sesution. The sale was eonfirmed on: the 
7th of January 1918. Thereupon Nizam 
Din, Nur Muhammad and Alish Ditta 
instituted the present suit for a dealaration 
that the house belonged to themand that 
it had been wrongly sold in exeeution of the 
dearee against Imam Din. 

The suit was resisted by the defendant 
upon various grounds, two of whieh being 
thet it was barred by sestion 47 of the 
Code of Civil Prosedure and, in the alter- 
native, if the suit was maintainable, it was 
barred by Artiele 11 of the Limitation 
Aet. The Court of first instance held that 
the suit was barred by the provisions of 
cestion 47, Civil Prosedure Code. It also 
- held that even if it was maintainable, it 
was barred under Artiele 11 cf the Limita. 
tion Ast, l 

The plaintifs appealed to the lower 
Appellate Court and the prinsipal question 
that appears to have been argued’ before 
that Court was whether the suit was or 
was not barred by sestion 47, Civil Pro- 
eedure Code. That Court *being of opinion 
that Kaski Ram v. Harnam Dos (1) and 
Ram Ohand v, Gholu Skah (2) governed the 
ease, held that the snit was barred by the 
provisions of sestion 47, Civil Prosedure 
Code, It considered it unnesessary to 
determine the question of limitation, The 
result was that the appeal to the Court 
below was dismissed. 
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brother on this point. 
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The plaintiffs filed a eesond od to 
this Court and the matter eame up for 
determination before & learned Judge of this 
Court, That learned Judge has set aside 
the deeision of the Courts below and has 
held that the suit is maintainable. The 
reasoning upon whieh the deeision of the 
learned Judge proeeeds is to be found thus 
stated i in the judgment : — 

"It is contended on the appellants’ behalf 
that as the respondent’s desree had been 
fally satisfied, the Exeouting Court was functus 
oficio, and sonsequently gestion 47, Civil 
Procedure Oode, is no bar to the suit. 
This sontention is sorrast,”’ 

We ars unable to agree with our learned 
The question which ` 
really arose for desision was whether the 
suit was barred by section 47. Now 
section 47 provides that all questions 
arising between the parties to the suit in 
whieh the desres was passed, or ' their 
representatives, and relating to the exesution, 
dissharge or satisfaction of the decree, 
shall be determined by the Court exesuting 
the desree and not by a separate suit. There 
ean be no doubt that the question raised 
in the suit was & question relating to the 
exesution, dissharge or  satisfaetion of a 
deeree, As sush, therefore, it would some 
within the provisions of sestion 47. It 
was, however, sontended that the plaintiffs 
themselves were not parties to the deeree, 
that they were bronght upon the resord ag 
the legal representatives of the judgment- 
debtor on his death, that the objections - 
whieh they made eame under Order XXI, 
rule 58, and that, therefore, they sannot 
be held to be governed by the provisions 
of section 47. This question, however, has 
been settled in various deaisions of the Punjab 
Chief Court and of other High Courts. 
[See Seth Chand Mal v. Durga Das (3), 
Dulla v. Shib Lal (4', and Kashi Bam v, 
Harnam Das (1) and Ram Ohand v. Gholu 
Shah (2) referred to in the judgment of 
the learned Distriet Judge.| In those oases 
it was olearly laid down that where a 
judgment-debtor dies after the passing of 
the desree and his legal representatives 
are brought on the reeord in exesution 
proceedings to represent him in respest of 

(8) 12 A, 318 (F. B.); A, W. N. (1890) 137; 6 Ind, 


Deo. (N. 
(4) 86 Taa, M 281; 89 A47; 14 À Ta d. 549, ; 
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the desree, the questions whioh they raise 
as to property, whieh they say doea not 
belang to the assets of the judgment- 
debtor in their hands and as sueh is not 
capable of being taken in exeontion, are 
questions whieh are governed by seation 47 
[sestion 244 (c) of the old Code] and, 
therefore, & Separate suit does not lie. Now 
in this ease the present plaintiffs were 
brought upon the resord as the legal 
represantatives of the  judgment-debtor 
Imam Din, and the question whish they 
raised eertainly eame with the purview 
of section 47, Civil Prosedure Code. That 
being 80, & suit would not lio, It matters 
little whether the proseedinga in exeoution 
had eome to an end and the property 
had been sold. To hold that saetion 47 
should apply only to a ease where the 
exesution proseedings are pending, would be 
reading something into the sestion whieh 
is not there and stultifying its provisions. 

In our opinion, therefore, the deeisions of 
the Courts below were eorrest. ' We, there- 
fore, allow the appeal and setting aside the 
judgment of the learned Judge of this 
Court, restore that3iof thelilower;l Appellate 
Court with eosts. 


Appeal allowed, 


CALOUTTA HIGH COURT, 
Civit, Roure No. 683 or 1920, 
July 15, 1990. 

Present:—Sir Laneslot Sanderson, Kr., Chief 
Justise, and Mr. Justise Rishardson, 
HANBSESWARI DASI—Jupeuant- DEBTOR 
— PETITIONER 

tersus ——- 
RADHIKA PROSAD AICH BAGHAR 
“AND ANOTARR— DRORER- HOLDERS 
1 s " ioo ak PARTY. 
t 7TOCEGUTE 0 
O.1X, n. 9, O. XII, r. rr ^ qui, 4 rc 2 


Application under O. XXI, 7.2 dismissed for default 


norem Jor vevival rejected — Appeal, whether 
iet. 


Order IX, rule 9, of the Code of Civil Procedure 
does not apply to ar application under Order XXI, 
sale 2 .(2) Consequently, nd appeal Hea under 
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Order XLIII, rule 1 (c), against an order diam inning 
an application for the revival of an appl ication 
under Order XXI, rule 2 (24, which was dismissed 
for default [p. 558, ool 2: p. 857, col. 2.] 

Section 14l of the Code of Civil Procedure does 
not make Order IX, rule 9, applicable to an appli- 
cation under Order XXI, rule 2 (2) of the Code. [p. 
856, col. 2.] 

Per Richardson, J.—' The provision contained in 
geotion 14! of the Oivil Procedure Code of 1908 
(corresponding tò section 647 of the Code of 1882) 
was not intended by the Legislature to make “the 
procedure provided in this Code in regard to snits” 
applicable to proceedings in the course of exeontion 
for which a speciel procedure is provided in 
Order XXI. [p. 857, col. 1.] 

Rule against an order of the Court of the 
Diatrist Judge of Burdwan. 

FACTS appear from the judgment. 

Babu As Ranjan Chatteriee, for the Peti- 
tioner.—The original applieation was one 
under Order XXI, rule 2 (2) of the Code 
of Civil Prosedure. It was, therefore, not 
an applieation for exeeution of a deeree. 
It was in the nature of an original pro- 
seeding, whieh is not exeluded from the 
purview of sestion 141 of the Code of Civil 
Prosedure. See Diljanmthha Bibi v. Hemania 
Kumar Roy (1). Sueh an applisation, when 
dismissed for default, ean be restored under 
Order IX, rule 9 of the Code of Civil 
Proeedure, The ease in Safdar Ak v. 
Kishun Lal (2) is an express authority on 
the point. There it was held that an ap- 
plication for re-hearing a matter arising in 
exeention eould be entertained under Order 
1X, rule 9, Seetion 141 of the Code of 1908 has 
made material alterations in sestion 647 of 
the Code ‘of 1882. The case in Bhuben 
Behari Nag v. Dhirendra Nath (3) also 
supports my sontention. 

Babu Surjya Kumar Arch, for the Opposite 
Perty,—Seotion 141 of the new Oode of 
Civil Prosedure, whieh re-plaees sestion 647 
of Aet XIV of 1882 has not effeeted any 
alteration in the law. See Oharu Ohandra 
Ghosh v. Ohandt Charan Roy (4). Crder IX, 
rule 9 of the Code of Civil Prosedure, has 
no application to a matter arising in exe. 
eution proeeedings. See Bharat Ohandra 
Nath v, Yaasin Sarkar (5). The omission in 
seotion 141 of the Explanation that went 


(1) 29 Ind. Cas 895; 19 C. W. N, 758. 

(2) 7 Ind. Cas. 241; 12 0. L. J. 6. 

(8) 38 Ind, Oas. 681; 20 C. W. N. 1208. 

(4) 27 Ind. Cas. 492; 19 C, W. N. 25. Š 
" (5) 4l ind, Qe. 990 al Q. WN, 768, n a3 
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steps under Order XXI, 
the. adjustment resorded, and, üonsegdantly 
the. applicant - made an application . to the 
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with -the’ eorresponding seetion of the old 


Code dóes ^not: indisate anv shange in the” 
See Hari Oharan Ghosh i 


law in this reapest. 
v. Manmatha Nath Sen (6). Refers also to 
Thakur -Prasad v, Fakir Tilak (7). 

The order of the Distriet Judge is quite 
in désordangê “with low. ^. 

Babu Asi Ranjan Ohaiteriee, raplied, 

< JUDGMENT, 

SANUZERSON, O, J, ~This is'a Rule whish was 


grafited by my learned brothers, Mr. Justice ` 
Newbould “and Mr. Justiee Panton, calling ' 
upon “the opposite party to show sause why 


the order of the learned District Judge 
of Burdwan.eomplained of in the petition 
should -not be set aside and the appeal 
heard on the merits. 

The matter before the learned Distriot 
Judge arose in this way: There was 4 
deeree against the present applisant, and 
it was alleged, as stated in the petition 
that the applieant eompromised the decree 
but: “that the desree-holder did not take 
rule 1, to have 


Court under Order XXI, rule 2 (2), for the 
purpose: of having the allagad adusi reni 
resorded - by the Oourt. When that appli- 


eation same on for hearing, neither the 


applicant nor any one on ber behalf was 
present and the application was dismissed 
for default. Thereupon, an application Was 
made to set aside the dismissal: that ap- 
plisation ‘was refused. Then the applicant 
appealed ‘to the learned  Distriat Judge, 
His judgment is short, and I will read 
it. He said: “This is an appeal against 
an order dismissing an spplieation for the 
revival of another applieation whieh was 
dismissed for default. No appeal lies 
against sush an order under rule 1, Order 
XLII, slause (c) The appeal is dismissed 
with sostes.” | 

The learned Vakil who appeared for the 
petitioner has urged that the learned 
Distriet Judge was wrong and that he 
should have held that there was a rightof 
appeal in this ease. 


The original applisation was, as I have 


already pointed out, under O.der XXI, rule' 


(8) 19 Ind. Cas. 683; 41 O. 1; 180. W. N. 843, 
@)17 A. 105; 22 I. A 44:6 M. L.J. 3; 6 Sar. P, O. 


J: 820; 8 id Deg; (x, Ba) 898 (P. Oc - 
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2 (2). That rule appears in the Order ` 
whieh deals with the “Execution of Deorees 
and Orders and Payment under Desree ” 

The Order, whioh, it ia eontended, gives a 
right of appea); ‘is Order XLIT', vile (e), ' 
'an anoal shall lia" 
from..,..." "an order under rule 9 of 
Order 1X rejecting an applieation (in a 
gaze open to appeal) for an order to set 
aside the dismissal of a suit.” When we 
rule 9, we find that it 
is provided that’ "where a suit is wholly 
or partly dismissed under rule 8, the plaint- 

iff shall be  preeluded from bringing a 

fresh suit in respest of the same sause 
of astion. Bat he may apply for an order 
to set the dismissal aside, and if he satis. 

fies the Court that there was  suffialent 

eause forhis non-appearanee when the suit 

was ealled on for hearing, the Oourt shall 

make an order setting aside the dismissal 

upon sush terms as to angtg or otherwise 

as it thinks fit, and shall aopoint a day 
for prosseding with the suit" Rale 8 ap- 

plias to a ease "where the defendant 
appears and the plaintiff doas not appear 
when ihe suit is ealled on for hearing" 

and “the Oourt shall" in that ease "make 
an order that the suit ba dismissed un- 
#3 
On the faee of it, in my judgment, Order 
IX, rule 9, does not apply to the applisation 
whish was made in this ease, But the 
learned Vakil has argued that the terms 
of &seation 141 of the (ode are suffisiently 
wide to make the prosedure presaribed in 
Order IX, rule |, applisable to this sare, 
Ssstion 141 provides that "the prosedure 
provided in this Code in regard to suits 
shall be followed, as far as if san be made 
appliaable, in all proseedings in any Court 
of eivil jurisdietion." To my mind that: 
gestion does not make Order IX, rule 9, 
applisable to the applisation whish was 
made in this ease, In the first -place; as 
I have alredy pointed out, the procedure 
under Order XXI, rule 2, under | whieh the 
application: in this ease was made, only: eomes 
into operation after . the - suit. has” been" ' 
heard’ and: determined ^ ‘ahd: the “destes' has" 
been ` made; Order X, vale 9, obviously. 
apolies to Me proosdure in the suit itself, 
Further, : ` my- jadgmént the“ words: of 
Order: ix, "rule-,- are"suah ns to show that’ - 
the’ prócéüliró* provided“ “in “that rule is” 
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inapplicable to an applieation sueh as the 
one whieh is under sonsideration in this 
ease, 


For -these reasons jn my judgment the: 


desiaion of the learned Distriet Judge is 
sorreet and this Rule should be diseharged. 
with eosts—hearing fee, one gold mohur. 
RiCHARDÉON, J.—I agree. 1 think it may 
be said, speaking generally, but perhaps 
with sufficient asouraoy, that the orthodox 
view is that the provision now appearing 
as Sestion 141 of the” present Oode (eor- 
responding to seetion 647 of the Code of 1882) 
was 'not- intended by the Legislature to make 
"the prosedure provided in this Code in 
regard to suits’? applisable to proceadings 
in the sourse of exesution for which a 
spesial prosedure i is provided in Order XXI, 
That view is largely based on the deoision 
of the Privy Couneil in Thakur Prasad v. 


Fakir Ullah (7) and is illustrated bya number — 
desisions ` 


of deeisions of this Court, As 
under the present Code I may eite that 
of Sir Lawrenee Jenkins, O. J., and Roy, J, in 


Hori Oharan Ghosh v. Manmatha Nath Sen (6) ' 
and that-of Mookerjee and Bessharoft, JJ., - 


in Oharu Ohandra Ghosh v. Ohandt Oharan 
Roy- 14). If I may refer to a judgment 
of my own in theresult of whish Fletcher, 
J., agréed,-it will be found in Bharat Chandra 
Nath v. Yasin Sarkar (5). ` 

No dóübt what I have desoribed as tlie 


orthodox view has not passed through the" 


ordeal of reported eases wholly unshalleng- 
ed. . In Bhuben Behari Nag v. Dhirendra Nath’ 
(3): Teunon and Newbould, JJ., showed 
some disposition to question that view, bnt 
at ‘any rate the learnéd Judges reeognized 
that it held the field and sould not be 
‘overturned without: a referenee to a Fall 
Beneb, whieh they did not make. ' 


The learned Vakil for the appellant has ^ 


more espesially- relied on the desisions cf 


Holniwood and D, Obatterjes, JJ., in Safdar” `` 
Ali v, Kishun Lal (2) and of D. Ühütterj&e" 


and Ohapman, Jð. in :Dljanmihha Bibi v. 

Hemanio Kumar Roy (1). With great res- 

pest, those  deeisions .seem ‘to me to. be' 
opposed ‘to the eürrent of previous autho: 
rity. 
followed in the datter, was desided with. 
out reference to any authority and a eon: 
struetion was put upon seetion 141 which 


eannot -bo resoneiled with the eonstruetion . 


 eltérwirda put upon that seetion in the 
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judgments delivered by Sir  Lawrenee 
Jenkins, C. J , and Mookerjee, J. The eon. 
siderations advansed in those. judgments, 
and the further light then thrown on the 
topis appear to me, again with respest, 


Alis case (2) as no longer tenable. At least I 
may say this that the desisionson whieh 
the learned Vakil relies have no immediate 


‘applisation to the present aase. 


In the present sase, I entirely agree 
with my Lord that Bostion '141 annot be 
so sonsirued as to make the provisions of 
Order IX applioable to a proseeding under 
Order XXI, rule 2, If that be so, there 


was no &ppeal from the order of the Exe- : 


eu'ion Oourt deelining to re-open the ap. 
plisation made by the petitioner under 


Order XXI, rule 2, whieh had ‘been dis... 
and: the- result -is that tf 


missed. for default; 
the -learned : Distřist"i Judg8 “was right in 


the view whieh he took and. that the Rule. - 


must be diselià rged, 


I may add that the petitioner's assertion: ' 
that-he entered “into an arrangement with. 


the opposite party, the deeree-holder, by 
whish the deeree was satisfied, is 
admitted by the latter. On the eontrary 
the petitioner’s allegations are denied as 
being utterly false and fraudulent. Ib is 
eonasded that the petitioner has still a 


‘remedy open to him in a suit for damages, 


and on the pleadings it would seem to 


: be expendient that the issue between the 


parties, if it is to be tried, should be 


than in a 


Order KAT, 


summary prosesding under 


‘I understand that the mortgaged property— 


the deoree was on the basis of a morigage— 


; has already been sold. 


Rule discharged, 


J 


The'former of those eases, whish was‘ -` 


“to make the sonstrustion adopted in Safdar’ 


kl 


not ' 
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FIRM GgHAJJU MAL-MUNKA LAL tU, EIRM PYARE LAL-JUMNA PRASAD. 


ALLAHABAD HIGH COURT. 
Fixsy AppgaL FROM ORDER No, 78 
or 1921, 
E July 29, 1921, 
Fresent:—Mr. Justia Walsh and 
Mr. Justice Wallaeh, 
Fig OHHAJJU MAL-MUNNA LAL— 
DEFENDANTS — APPELLANTS 
versus 
Fira PYARE LAL- JUMNA PRASAD 
PLatntTiFFS— RESPONDE? ATS, 
Civil Procedure Code (Act V of 1908), ss. 116, 151 
—Remand, general order of—Appeal, whether lies— 
High Court, interference by. 


No appeal Hes to the High Court from a general 
order of remand by the lower Appellate Court on 
the ground of the mishandling of the trialin the first 
Court. [ p. 858, col. 2.] 

Where a Judge of an Appellate Court in passing 
a general order of remand misunderstands his 
own duties, misreads the issue in the case and in 
substance declines jurisdiction, a High Court is 
justified in interfering with his order. [p, 858, col, 
2 


Raghunandan Singh v. Jadunandan Singh, 48 Ind, 
Cas. 959; 3 P, L. J. 263; 4P, L. W. 450, followed, 


First appeal from an order of the Sub- 
ordinate Judge, Agra, dated the 11th Marsh 
1920. 

FAOTS appear from the following judg. 
ment of the lower Appellate Court:— 

“This is an appeal against a deeree of the 
Munaif of Fatehabad dismissing the plaintiffs’ 
slaim for resovery of Rs. 820, The plaintiffs 
are eommission agents and the defendants used 
to purehase goods through them, The plaint- 
iffa! ense is that in all the defendants pur. 
shased goods of Rs. 29,372.3.8 but have paid 
Ba. 28,568-12.9 only and henee this suit. The 
defense was that nothing was due from them 
and that as no eopy of the plaintiffs! aesounta 
had' been given to them,they eould not question 
the assounts in detail The learned Munaif 
has dismissed the suit and hense this appeal 
by the plaintiff, One of the grounds of 
appeal is thet there has been no proper 
trial and the issue framed was misleading. 
It appears that there were many transas. 
tione, but the ehief dispute is abont three of 
them only, two of sarson and one of barley, 
I have &one through the resord and, in my 
opinion, there has been no proper trial. The 
pleint was very short and the written state. 
ment in very general terms. A eopy of tha 
aesounts should have been given to the 
defendants and they should have been order- 
ed to admit or deny the different transaetions 


in definite lines. In my opinion thia was 
& proper ease fo examine the parties before 
framing issues. The issue framed was mise 
leading. 

It runs thus:— Did the defendant’s firm 
borrow the money in suit from the plaintiff" 
But that was not the point in iswue. The 
question was if the transastions in question 
were made by tbe defendants; if yes, did 
they fail to take delivery and -if yes, were 
the plaintiffs justified in selling them as 
alleged by them and if yes, was there any 
loas? There was no issue about the rate of 
arhar, ete, From the evidense of Lajja Ram, 
who was examined in another ease in Feb- 
ruary 1921, it appears that he admits the 
transactions but says that they were budni, 
If it was so, the burden of proof was upon 
him, In myopinion there was no proper 
trial and the ease should be sent baer for 
re-trial, It is, therefore, ordered that the sp- 
peal he desreed and the sase sent bask for 
re-trial aesording to law. The eosts hitherto 
will abide the result.” 


Mr. S. P. Ghosh, for the Appellant. 
Mr. N. Q. Asthana, for the Respondent. 


JUDGMENT.—In this ease it is absolute- 
ly imperative to interfere in the interests of 
juatiee. We think that teehnieally there is 
no appeal besause the order was sertainly not 
under Order XLI, rule 23, indeed it was an 
order whieh sould not reasonably be made 
under any provision of any Code, but it did 
not purport to be under Order XLI, rule 23, 
It was. in fast a general order of remand on 
the ground of the mishandling of the trial 
in the first Court. From that order no 
appeal lies to this Court. On the other hand, 
where the Judge has so entirely misunder- 
stood his own dnties, misread the issue in 
the sase and in substanse declined jurisdie- 
tion, we are justified in interfering on the 
lines of the desision in Raghunandan Singh 
v. Jadunandan Singh (1). — ^ 

The ease must go baok to the lower Ap- 
pellate Court io hear and determine the 
appeal. If for no other reason, we should be 
compelled to interfere in order to remove 
the impression sought to be created by the 
learned Judge that in a case of eross: 
&ssounts between traders and their 


(1) 43 Ind, Cas. 969, 8 P, U. J, 268; 4 P. L, W 4490, 
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eommission agents, iù is nesessary for 
the Trial Court to eut up the asaasounts 
into a variety of different transaations and 
settle issues dealing with eash transaction. 
We think the learned Munsif dealt with this 
ease not only in a reasonable way, but in the 
only reasonable way in whioh sush a ease 
ean be tried, namely, by desiding after an 
investigation of the seaounts and the evi- 
dense whether any amount and if so, how 
muah is due from the defendant to the plaint- 
iff, 

We allow the appeal and remand the ease 
tothe lower Appellate Court to restore it to 
its pending file and to dispose of it upon 
the issue originally settled by the Munsif, 
Under the eireumsíanses the sosts of this 
appeal willbe sosts in the suit, costa in this 
Oourt on the higher seale. 

l Appeal allowed, 


" LAHORE HIGH COURT. 
Szoonp Oivir APPrAL No. 2610 or 1920. 
Marah 21, 1921. ' 

Present :—Mr, Justieo Saott-Smith, 
GOBINDA AND ANOTHER— P LAINTIFFA— 
APPELLANTS 
versus 
(NANDU AND AKOTHEE— DEFENDANTS— 


RESPONDENTS, 
Custom—Alienation—Daughter’s son, whether can 
control alienations by females—Burden of proof 
Ghirths of Kangra District, 


Among Ghirths of the Kangra Distriot a daughter's 
son of the last male holder has no locus standi to 
control alienations by female heirs of the last male 
holder. [p. 861, col, 1.] 

As arule the right to control alienations only 
extends to the agnatic heirs of the last male 
holder, and the burden of proving any extension 
of this right beyond the agnatic heirs lies on the 
person asserting it. [p. 863, col, 1.) 

Sesond appeal 
Distriet Judge, Hoshiarpur, dated the 27th 
of August 1920, reveraing that of the Munsif, 
First Class, Dharmeala, dated the 2nd of July 
1920. 


Lala Mehr Ohand Mghgian, for the Appel- 


r 


Jante, 
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Bakhshi Tek Chand and Lala Narinjan Das 
for Mr. 0, L. Qulati, for the Respondents, 


JUDGMENT.—The following pedigree. 
table is nesessary for the proper understand- 
ing of the dispute in the present two 
appeals :— 


BAHADUR=Musammat GINDO, 
died 2&th February 19)5, 


Ranun, died 1905, 





Afusammai Janki=Surjan, Musammat Bhatoli— 
died 1918, Nandu, died 81st 
: December 1917, 
1 
( ) 
Gobind, Sadama, 
plaintiff. | plaintiff, 


The plaintiffe-appellants sue for possession 
of land left by Musammat Bhatoli, their 
mother’s sister, and ineidentally contest aliena- 
tions effested by Musammat Gindo, the 
mother of the last male owner, Ranu, and 
by Musammat Bhatoli, the daughter of Ranu, 
The learned Distriet Judge has dismissed the 
plaintiffs’ suit, holding that they have noh 
proved that by eustom they are entitled to 
sontest the alienations in question, Sesond 
appeals have been filed to this Court on a 
certificate granted by the Distriet Judge, the 
question of eustom as entered in it being ag 
follows :— 


" Whether among Ghirths of the Kangra 
Distrist daughter's sons of the last male. 
holder san eontest alienations (a) by the 
mother of thelast male holder made in the 
life-time of their own mother, (b) by their 
mother’s sister, the daughter of the last 
male. holder." 

Counsel for the appellanis in arguing the 
ease referred to the answer to question No. 60 
in the Customary Law of the Kangra Dis- 
triot by Middleton, Question No. 60 was as 
follows:—'" Where the wife dies holding pro. 
perty in her own right, is the husband entitled 
fo suseeedP" To whish the answer is that the 
husband susseeds to the property left by 
his wife. This answer is not in point in the 
present case, because Musammat Bhatoli did 
not hold this property in ber own right, 
but merely held with a life interest as the 
daughter of the Ranu, the last male holder, 


2, » 
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Cotinsel referred to several rulings, tha first: 


of whieh was Kokan :v. Lakhoo (1), wherein 
it was held that among Ghirths of & eertain 
village in the Distrist of Kangra a sister of 
the last male owner is, in the absenes. of 
eollaterals, entitled as the next heir to eon- 


test an alienation made by the widow and: 


to obtain a -dealaration that -sneh alienation 
shall not &ffest-her reversionary rights. The 
ratio decidend? in that ease was that a sister, 
who has a reversionary interest in the pro- 
perty, is not deprived .of the right, usually 
inseparable.from such interests, to protest her 
reversionary: interests merely by reason of 
the faet. that she.is entitled under exeeptional 
eireumstanses only, The learned Judges 
said they agreed with the reasons given in 
Ohiragh Bibi v. Hassan (2) and Lahori v, 
Radho (3).: The former of these'rulings 
relates to a sase in whieh the parties‘were 
Ghelna Arains of the Lahore Distriet, and it 
was held that by eustom a daughter ` (assum. 
ing her to be the heir of her father) is 
entitled to sontes an alienation of her 
father’s estate made by her step-mother ag 
being niade without nesessity or sonsideration, 
In the judgment in that sane it was pointed 


ouí how largely. the rights of females are. 


resognized among the Arains and. having 
regard to that, the Judges had no ground for 
holding that when a female is the astual 
heir of the last male owner she was not 
entitled .to-protest the estate from waste by a 
widow. in my opinion, this being a oase 


amongst Aratns, is not on all fours with the 


present one. in Lahort v. Badho: (3) it was 
held (1) that by sustom among Ghzríhs of the 
Kangra. Distrist a widow wae entitled to 
sueseed collaterally to any property to whish 
her husband, if alive, conld have suoseeded, 
and (2) that a widow so. entitled to susaeed 
was sompetent to eontest the validity of an 
alienation made by a widow of a aollateral 
of ther :husband, ‘he Judges desided that 
ease in assordanee with what they sonsidered 
therusual prastise in eases: where widows are 
held’ to sueseed eollaterally, and it is hardly 
or all fours with the present sase where the 
daughter's.son seeks to control alienations 


(1) 7 Ind.: Qas, 470; 60 P, R. 1910; 92 P. W, B. 


1919; 109 P. L. R. 1910, 
(2) 19 P. R. 1906; 70 ?, L. R, 1906; öl P, W. R. 


08. | 
ts 72 P. R, 1906: 102 P, G R 1907; 126 P, W. R. 


1916, -- 
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by females in possession of the. property. . 


- Bakhshi Tek Chand, on behalf-of the respond- . 


ents, urges that these previous desisions 
have been rendered obsolete by the Fall 
Bench decision in Civil Appeals Nos. 1013 
and 1014, -0f 4909, published as 17 P. W. 


“R. ‘1916 [Ram Devi y Hazara Singh (4).! 


The Division Benet whish referred that 
ease to a Fall Bensh was of opinion that in 
the absense of proof of any spesial sustom to 
the contrary no fen le -unless she is a true 
warts, san aontest af enations even by a female 
holder in possessió n, but the Full Beneh 


refused to lay dowa any general proposition. 


The final order of t He Division Bensh in that 
ease is printed .s Partap? v. Hazara Singh (5). - 
The Judges aere agreed with the view 
expressed.in Nur-ul nissa v. Gauhar. ul nissa 
(6), in whish it was pointed out that there 
is no <nesessary eonneotion between A being 
heir to B and A’s having the power to oon- 
trol B’s dealings with the property A may 
some day inherit. This point was also em- 
phasized in Ale Mohammad v. Suraj ud din 


(7), where it was held that unless the eustom 
of the tribe resognized a female and her 


issue as heirs, the right of sontrolling aliena- 
tions made by a female does not extend 
beyond the line of agnatis heirs. The Fall 
Beneh desision in Civil Appeals Nos. 1013 and 
1014 of 1969 was eonsidered by a Division 
Beneh of the Chief Court in Dalipay. Suraj 
Kaur (8), where on pages 137* arid 138* of 
the Resord the following passage oasurs :— 

" We would note, however, that in Civil 
Appeals Nos. 1013 and 1014 of 1909 of this 


- Court, a Full Bensh, though pressingly invit- 


ed to. do 8o, refused to lay down .any.general. 
proposition ~ regarding. .a female’s: right ‘to 


.ohallenge the alienations of an earlier.female: . 


life insumbent and decided that the rights 
and , privileges. of a female heir had: to be 
desided on the .evidenee of eaoh particular... 
eane, ; 


' This-desision of the: Fall.Bensh would 
preslude. ua from: giving effest to-respondentis >s: 
sontention‘that: a right'‘of inheritanee must 


(4) 17 P. W. R. 1916 (F, B.)- 
(8) 31 Ind. Cas. 794; 33 P, BR. 1916. . 
46) 61 P. R. 1906; 110 P, W.R. 1906. 
(7) 10 Ind. Cas. 286; 13 P. R. 1912; 162 P, L. R. 
1911; 199 P. W. R. 1911. i 
` (8) 84 Ind. Cas. 681; 48 P. R, 1916; 142 P, W..R, 
191 > : i 
#Pages of P. R, 1916—[ 2d, | 


ap yia 
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_ Of nesessity-eomprise a right. to protest the 

. estate," 

It appears to me that inthe 1906 and. 1910 
Punjab Resord eases relied upon by appellants’ 
Counsel, the Judges thought that a right to 
inheritance as a rule does somprise the right 
.to proteot the estate. As a rule, however, 
this right only.extends to the agnatis heirs. 
The plaintiffa are not agnatie heirs, They 
are only heirs through their mother, and in 
the absenee of real heirs, I am of opinion 
that the onus was sorrestly laid upon them 
to prove that. they sonld ehallenge the 
alienations in question. 

- Bakhshi Tek Chand has referred to-the ans- 
wer to question No. 52 in Middleton’s Custom- 
ary Law of Kangra Distrist. The question 
is" what is the nature of a daughter's interest 
in property that she inherita? Define her 
rights of alienation, if any, by sale, gift, 
mortgage or bequest.” The answer is ‘where 
a daughter sussesdas by inheritanee she 
Buoseeds to a limited life estate, but the 
relatives of her father do not sontrol her 
aots. If she has shildren she sueseeds as 
fullowner, for the only persons who sontrol 
her sots are her ehildren." Now, the plaint- 
. iffs are not the sons of either of the females 
. Whose alienations are contested, and in 
assordanso with the answer to question 
No, 52. they are not entitled to sontest those 
alienations. 

Counsel for the appellants alao referred 
to the sase N:ihala v. Musammat Bhutit 
(9) ' But in that ease-the Judge merely 
followed the ratio. dectdend? of Kokan v. 
Lakhoo (1) and held that the plaintiffs, who 
were the heirs to the property in dispute, 
were entitled to sue for a daslaration in 
regard to an alienation. The onus, therefore, 
was, in my opinion, upon the plaintiffs to 
prove that they had a locus stind: to sontest 
these alienations; and they have not produe- 
ed any evidence sufllsient to diseharge this 
onus, 

The appeals fail and are dismissed with 
eosts. 

: Appeal dismissed. 


(9). 28 Ind. Cas, 418; 10 P..W. R. 1914; 29 P.-L, R, 
14, Po ne | 


i 
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.ALLAHABAD HIGH OOURT? 
Civin Revision No. 45 or 1921. 
June 25, 1921, 

Present :— Mr. Justice Kanhaiya Lal. 
BADAL RAM-—DazrFZNDANT— APPLICANT 
versus 


JHULAI-—PrAiNTIFF— OPPOSITE PARTY, 
Evidence Áct (I of 1872), s. 92 (8) — Registered deed 
—ÜOral agreement to make payment as condition pres 
cedent io enforcement of deed, whether can be proved. 


An. oral agreement to make a payment as a condi. 
tion precedent to the enforcement of a registered 
deed of relinquishment can be proved under section 
92 (3) of the Evidence Act, [p. 862, col, 2.] 


Civil revision against an order of the 
Small Canse Court Judge, Benares, dated 
the 17th February 1921. 

Dr, K. N. Katiu, for the Appellant. 

Mr, Harnandan Prasad, for the Respondent, 


JUDGMENT.-—The plaintiff was Parjotdar 
ofl bigha 15 biswas of land, for whish he 
used to pay Ha. 40 per year as ground 
rent to the defendant, On the 16th May 


- 1917 the plaintiff relinquished 17 biswanais 


of land and agreed to pay Rs. 21 per year 
for the remaining land. A formal deed of 
relinquishment was exeonted by him, in 
whieh it was stated that the plaintiff did 
B0 beaause the portion of land relinquished 
was not fit for eultivation. 

The allegation of the plaintiff was. that 
at the time he exeented the said deed of 
relinguishment, there had been a separate 
oral agreement between him and the defend. 
ant by virtue of whish the latter agreed 
to pay Rs. 2.0 to the former, out of whish 
Rs. 32 were to be sredited towards the 
arrears of rent due by the former.to the 
latter Subsequently tke defendant filed a suit 
for the reeovery of Rs, 32 due to him on 
ascount of the said arrears of rent and 
obtained a desree against the plaintiff, The 
present suit was filed by the plaintiff for 
the resovery of Rs. 200 with interest on 
the strength of the oral agreement aforesaid. 
The Court below found in favour of the 
plaintiff and deoreed ¢he slaim. 

It is urged on behalf of the defendant 
that the Court below hss erred in admitting 
oral evidenee to vary the terms of the 
deed of relinquishment. The deed of re. 


.linquishment is a voluntary dosument exe- 


euted by one party. It is silent as to 
whether any payment. was foi have been 
made to-the plaintiff, as alleged, It.reeites 


. 
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that the portion of the land relinquished 
was not fit for eultivation and was relin- 
quished in sonsequenos and that the plaintiff 
shall pay Rs. 21 per annum for the remaining 
land, Asesording to the Court below that 
relinguishment was agreed to by the plaintiff 
on the strength of separate oral agreement 
given by the defendant that he would pay 
Rs, 200 to the plaintiff in the manner above 
spasified. The question of the existense or 
otherwise of sonsideration ean always bs 
enquired into irrespestive of what is entered 
in the deed. 
the relinquishmeut' was to ba made without 
any payment, It is silent and the plaintiff 
was entitled to prove this separate oral 
agreement, under proviso 2, sestion 92 of the 
Indian Evidense Aet of 1872, 


It ia argued that the deed of relinquishment 
was a formal dosument, registered in the mau- 
ner required by law, and the desision in Abdul 
Hamid v. Abdul Majid (1) is relied on to 
show that in the ease of such a formal dosu- 
ment no eyidensee about any extraneous 
matter not referred to in the deed ought 


„to have been admitted. In that ease a 


petition of sompromise was filed, by whieh 
the disputed property was partitioned in 
& eertain manner and a deeree was passed 
in aesordanes with the eompromise, The 
allegation of the plaintiff was that the 
defendant had agreed at the time of oom- 
promise to pay aeertain sum to the plaintiff 
in order te equalise the loss, But the 
əyidenss addueed by him in support of sueh 
an agreement was held to be inadmissible, be- 
eause it was treated as part and pareel of 
the agreement evidenced by ths sompro- 
mise, no variation of whieh eould bs per- 
mitted after a decree was passed in assordanee 
with it. In the present ease there were 
reeiprosal promises, esoh forming a considera: 
tion for the other, The plaintiff had agreed 
to relinquish eerfain land and to hold the 
remainderon redueed rent. The defendant, 
on the other hand, had agreed to pay him a 
eertain sum of money, out of whieh a 


. portion was to be oeredited towarda the 


arrears of rent then due. In Ram Buhhsh v. 
Durjan (2), where in defenee to a suit upon 
a hypothesation bond payable by instalments 


(3) 9 A, 892; A. W. N, (1887) 65; 6 pd. Dec. (x. S.) 
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. promissory note was 
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it was pleaded that at the timè of the 
exesution of the bond it was orally agreed 
that the obligee should, in lieu of instalments, 
have possession of a part of the hypothesat- 
ed property until the amount due on the 
bond should have been liquidated from the 
rents and in aesordanse with that agreement 
the plaintiff had obtained possession of the 
land, it was held that the oral agreement 
was not one which detracted from, added 
to, or varied the original sontrast, and that 
inasmueh as it only provided for tbe means 
by whieh the instalments were to be paid, 
it was admissible in evidenae, In Motabhoy 
Mulla Essabhoy v. Mulji Haridas (3) a 
exesuted by the 
defendant jointly with a eartain firm and 
payable on demand, In a snit filed for 
the resovery of the money due on the 
promissory note, the defendant pleaded that 
by an oral agreement between the parties 
his liability on the note was to cease on 
a oertain date subsequent to the exesaution 
of the date of the said promissory note, the 
simple asknowledgment by the firm being 
then substituted for the note. Their Lord- 
ships of the Privy Oounsil observed that 
the agreement set up was not in the nature 
of a bald averment of a verbal agreement 
sontradisting the written sontrast, but i£ 
was in the nature of a separate agreement, 
indieating the manner in whish the liability 
of the defendant was to terminate and that 
oral evidenes sould be admitted to prove 
its terms under sestion 92, proviso 2 of- the 
Indian Evidenee Act of 1872, 


An agreement to pay asa eondition pra- 
eodent to the enforcement of a deed of relin- 
quishment ean also be proved under sestion 
92, proviso 3, The plaintiff really seeks 
to enforse the payment of the eonsideration 
for the agreement, the existence of whieh 
has been found to have been established, 
There is no reason, therefore, to interfere 
with the desrea passed by tha Court below. 
The application is dismissed with costs, , 

Anplication diamtseed, 


(8) 29 Ind. 2.223, 39 B. 899; 17 M. L. T. 402; 28 
M. L. J. 689: 18 A, L. J. 629; 19 C. W. N. 718; 21 O. L, 
J, 607 17 Bom. L, R. 460; 2 L, W. 524; (1915) M. W, 
N. 622; 42 I. À, 103 (P. 6). 


Vol LXIITI 
HEM CHANDRA ROY t, SASHI BHUSAN BIL, 


OALOUTTA HIGH COURT. 
APPEAL FROM APPELLATE Decree No. 1392 
oF 1919, 
February 15, 1921. 
Presenit:—Justise Sir N, R. Ohatterjea, Kr., 
and Mr. Justise Newbould. 
HEM OHANDRA ROY AND OIHERS— 
PLAINTIFES—AÀPPELLANTB 
versus 
SASHI BHUSAN SIL AND OTHER8— 


DarrxnDANTS—HE8PONDENTS. 

Hindu Law— Widow, lease by, whether binding on 
adult sons—Minor sons, whether bound—~Hvidence— 
Unregistered amalnamah, admissibility of, in evidence 
—Other evidence of settlement, whether admisstble— 
Landlord and tenant—-Lessee of undivided share in 
land, rights and liabilities of. . 


The adult sons of a Hindu widow are not bound 
by a settlement made by her of their property, 
where there is nothing to show that they received 
any benefit from the settlement, but the minor 
sons can be bound by it if it can be justified on 
the ground of legal necessity or benefit to the 
minors, the burden tò prove which is on the 
person taking tie settlement. [p. 864, col. 1.] 

Where an amalnamah evidencing a settlement of 
land is inadmissible in evidence for want of re. 
gistration, no evidence is admissible on the ques. 
tion as to the persons for whom the settlement was 
made oras tothe extent of their shares settled, 
[p. 864, col. 1.] 

Where the lessee of a pieces of land had a valid 
lease in respect of a six-annag undivided share in the 
land, but the lease with respect to the remaining ten- 
annas share was not binding on the real owners of 
that share: 

Held, that the mere fact that one of the owners 
of the 10-annas share did not object to the erection 
by the lessee of a hut on a small portion of the 
land, could not preclude the owners from asserting 
their right to joint khas possession ofthe land, 
although they would not be entitled to disturb the 
possession of the losseo so far as the hub was 
concerned. [p. 864, col. 2, | 


Appesl against a deeree of the Additional 
Subordinate Judge, Dagaa, dated the 2nd 
of April 1919, modifying that of the Munsif, 
Firat Court at Maniekganj, dated ‘the 13th of 
May 1918. 

FACTS appear from the judgment. 

Babu Basanta Kumar Bose (with him Babu 
Profulla Ohandra Nag), for the Appellants.— 
The plaintiffs are the appellants. The ap- 
peal arises of a suit for joint khas possession 
in respest of 10-annas share of the property 
in suit on establishment of plaintiff's rights 
thereto, The ease for the plaintiffs is 
that the five brothers, two of whom are 
minors, have 10 annas share, their mother 
has twolannasfand phe reat,!4 annas, belongs 
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to pro forma defendant No. 4, ‘The defense 
was that the defendants obtained settlement 
from the plaintifs’ mother, The learned 
Subordinate Judge has held that the plaint. 
iffs sannot get joint khas possession, inasmuch 
as they are bound by the settlement in favour 
of the defendants by their mother. I submit 
that view of the Oourt below is entirely 
erroneous. Three of the brothers are majors 
and as sush they sertainly are not bound by 
their mother's aet. They did not get any 
benefit out of the settlement and there is 
nothing on the resord to show that. As 
regards the minors the question whether they 
were benefited was not raised and gone into in 
There is no finding whieh 
is against us on the point. Under the air. 
eumstances joint khas possession onght'to be 
deereed to the plaintiffs. 


Babu Kaltkinkar  Ohakravarty for Babu 
Debendra Nath Bhattacharjee, for the Re. 
spondents,—At the time of the settlement 
Re. 30 was paid as nasar to the plaintiffs’ 
mother. The presumption is that the benefit 
was enjoyed by the mother and all the sons 
as well. The major sons, it is found, were 
present at the time of the settlement and 
they did not at all objest to it or to the 
raising of the hut by the defendants, When 
the mother makes a settlement on behalf of 
the minors, it is to be presumed, in the 
absence of anything to the sontrary, that 
the settlement was for their benefit. The 
onus of proving that it was not so lies on the 
plaintiffs I would submit that the ense 
ought to go baek for findings on the question 
of benefit, 


Babu Basanta Kumar Bose replied in brief, 


JUDGMENT,— This appeal arises ont of 
a Suit for joint khas possession in respest 
of 10-anna share of the disputed property 
on establishmemt of the plaintiffs’ right 
thereto. It appears that the five plaintiffs, 
two of whom are minors, had 10-anna share 
in the property, their mother inherited 2. 
anna share of her predeseased son and the 
remaining 4-anna share belonged to the 
pro forma defendant No, 4. The defendants 
elaim to hold the land under a settlement 
from the plaintiffs! mother. There ia no 
doubt that the plaintiffs have title to a 10. 
anna share in the land, the only auestion 
being whether they are entitled to. hha 
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possession to the'extent of their share in the 


land jointly with the defendants. The 


: learned Subordinate: Judge held that the 


plaintiffs were bound by the settlement made 
‘by their mother. .As has already been stated, 


. three of them were of age and they sould 


. their mother. 
the benefit of the Nasar paid to their mother. 


^» 


whether the settlement was for the benefit : 


not be bound. by the settlement made by 
It is stated that they obtained 


It is not, however, found that the plaintiffs, 
who were of age, received any benefit of the 


30 rupees paid as nazar to the mother and, 


there is nothing to show that they reseived 
benefit of the payment. In the sireumstanees 
we do not think that the adult plaintiffs are 
bound by the settlement. 

Then as.regards the minors, the question 


. whether the settlement san be justified on 


the ground of legal nesessity or on the 
ground of benefit of the minors, does not 
appear to have been raised in the Courts 


. below, and it was for the defendants to prove 


gush benefit or nesessity, The area of the 
land is about 4 kanis odd whish, we are told, 
will be about 18 bighas, and the amount of the 
nasar was Hs.40 only. It does not appear 
what the rent was. The land was khas 


khamar, though just before the settlement 


it was patit for sometime. The question 


of the minora was not gone into by the Oourts 


“below. 
. benefit of the nazar by the. minors upon which 


E 


mentioned, - 


As regards the enjoyment of the ^ 


some relianse was plased on behalf of the ' 
respondents, it is to be pointed out that the 


mother herself was entitled to a share. 


There is no finding.that the minors enjoyed 


INDIAN CASES.. 


. [92 


Subordinate Judge was of opinion that as 
one of the plaintiffs ‘was at home" when de- 
fendants Nos. 1 to 3 erested their huts on a 
portion of the land, and- did not take 
any objeetion when ahs hut was. raised, 
they sould not be permitted to raise 
objection after the hut .was raised. Bat 
the defendants had admittedly aequirad a 
right to a6-anna share in the land. They 
had, therefore, & right to eraset abut on 
a portion of the land and in, the sireum- 
stanses the;mere fact that one of: the plaint- 
iffs did not objest to .the erestion of. the 


but sould | not preslude tha plaiatiffa from 


asserting their right, That bsing so; the 
plaintiffs ave entitled to joint kk 1s possession 
with the defendants. This, howaver, will 
not entitle . the plaintiffs to distard the 
possession of the defendants so far-as “the 
huts are sonaerned, as the defendants have 
an interest in the land to the extent of 
6:anna share from the plaintiffs’ mother 


‘and the pro forma defendant No. 4 and the 


hub was raised on a small portion of ‘the 


- land, 


Subjest to this, the Teaia of the Des 


- Appellate Qourt’ will be modified by allow- 


ing joint possession to the plaintiffs. .tg the 
extent of 10-anna share, - 
“soh party will bear | ita. , OWD sosts in 


the" Oourts, below, 


8 "make i no “order a8 to” soste.- in this 
appes], ` ' 2E 


"S: 


t Decree P modified, 


any benefit of the nazar and. the mother. .. 


might have taken the, whole. money. -herself, 
she having a 2- anna share in the prop- 
erty. -.We might have been disposed to 
gend the ease bask for a finding on the 


question, but the amalnamah upon whieh the 


defendants relied not baing registered, was 
rejected in the Oonrt of first instanee as 


inadmissible in evidense. That being so, no 


evidense was admissible on the question as 
to the persons for whom the settlement 
was e made. or as to the extent of the 
shares settled. The amalnamah, it may be 
after it was rejected “by ‘the 
‘Ooart of first instance, was not produeed 
by, the respondents | on, appeal mor in 


, this, Court, and it, is not contended | that 


it, Gas , admissible in evidenee... The learned 
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LOWER BURMA OHIEF COURT. 
OURIMINAL Revision No. 190- B or 1920, 
August 11, 1920, 

Present; —Mr Justice Maung Kin, 
EMPEROR—Petirioser 
versus 


MA LE-—HRz&PONDENT, 
Burma Village Act (VI of 1907), s 21 (8)— 
Pwe, what 4s. 


The policy of the Burma Village Act is nob to 
control all the amusements of the villagers. 


An ordinary anyein. which is a name given to 
the playing of soft musio, or the beating of drums, 
or a sing song cannot be considered to be a pwe 
within the meaning of section 21 (3) of the Burma 
Village Act, unless it is performed for profit or by 
travelling troupes, 


Reviaten, 

JUDGMENT,—The respondent has on 
her plea of guilty been sonvisted of holding 
an anyem pwe in Thathuka village without a 
license. In making that plea she said that 
there was light musie, suchas the beating 
of drums, to which two little girls danced, 
The Burmese may loosely aall sush a per. 
formanee a pwe, but it does not some within 
the meaning of pwe as defined in sestion 21 
(3) of the Burma Village Ast, inasmuoh as 
if is neither a puppet show. nor any other 
theatrieal or dramatis performanse, Nor is 
it anyetn pwe aa deseribed in General Depart- 
ment Notifisation No. 135 dated the 3rd May 
1915. 

Aseording to that notifieation anyein pues 
when performed for profit, or by travelling 
troupes who tour for the purpose of per- 
forming sush pwes, are deemed to ba pwes 
for the purposes of the Burma Village Ast. 
The performanse in question was neither for 
profit, nor by a travelling troupe. It seems 
fo me to be quite slear that the policy of the 
Aot is not to sontrol all the amusements of 
the villagers. An ordinary anyetn, whieh is 
a name given to the playing nf soft musis,.or 
the beating of drums, or à sing song eannot 
be-oonsidered to bea pwe within the mean 
ing of the Ast. The sonviation and semn- 
tenso are cet aside. 
funded. 
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LAHORE HIGH OOURT. 
CRrIMINAL Revision No. 1414 or 1920. 
June 28, 1921, 
Present;— Mr. Justise Abdul Raoof and 
Mr, Justiee Moti Sagar. 
EMPRRO R—PRO8EQUTOR 

bersus 
AB: ULLAH-— Acousxb. 

Penal Code (Act XLV of 1860), s. 188—Criminal 
Procedure Code (Act V of 1898), s. 195 — Disobedience 
of order promulgated by public servant—Sanction to 
prosecute, whether neceassary—Knowledge of accused, 
proof of 

In order io obtain a conviction under seotion 188 
of the Penal Gode, itis necessary that either there 
should be a complaint by the public servant whose 
order has been disobeyed or sanction under section 
195 of the Criminal Procedure Code. [p. 866, col, 2.] 

Tt is the duty of the prosecution in every case 
under section 1^8 to prove by posit ve evidence that 
the accused had knowledge of the order with the 
disobedience of which he is charged. The proof of 
general notification promulgating the order does not 
satisfy the requirements of the section. [p. 866, col. 
2. | 

Case reported by the Distriet Magistrate, 
Gurdaspur, with his No, 5016 of 8th Ostober 
1620. 

FACTS of the ease are as follows:— 

The assured was found driving his 
ballosk sart on the Pathankot-Dalhousie 
road at ll a, M. on 6th July 1920 near 
Dunera in sontravention of the express 
orders of the Distriet Magistrate, ‘forbidding 
bullosk carts to travel on the road exsept 
between sunset and sunrise, whieh had been 


.9 


given wide publieity in the quarters eon- 


eerned, The &ceused was seen driving his 
aart by Milkhi Ram (Poliae Constable), 
Muhammad Ali and Girdhari Lal, and plead- 
ed his ignoranse of the Distriet Magistrate’s 
orders. He was found guilty and fined by 
the Tehsildar on 13th July 1920, 

"Phe proseedings are forwarded for revision 
on the following 

GROUNDS.—Abdglla has not appealed, 
but a question of law is involved and I am 
anxious to get a desision of the Hon'ble 
Judges on the point. 
ease under sestion 438 of the Criminal Pro- 
sedure Code. The order in question issued 


from the Distriet Magistrate, Gurdaspur. 


I, therefore, refer the 


The Pathanko!-Dalhousie road ‘is alter the. 


10th mile from Pathankot diffieult ^ 


‘and 


dangerous, and traffis eannot at many points 


pass or eross other traffa, 


are plying on the road, and ‘the -problem 


Motor vehicles i 
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is how’ to prevent their elashing with one 
another or with other forma of traffie, Motor 
vebisles are not allowed on the road at 
night. Bullook sarts can (with greater son- 
*venienee to the bullosk) travel on the road 
by night. 

Again there is mush diíferenae between 
the pase of a motor vehisle and that of a 
bullosk sart, and yet they eannot safely pass 
at many points on the road. 

It was under these eireumstanees that the 
rule issued.  The.question is whether it in. 
volves any strained construstion of gestion 
81 of the Police Aot (V of 1861) or any unfair 
preference in the interest of motor vehioles. 
That view has been taken by legal authority 
of éminenee. 

I profoundly differ. My view is that the 
road eannot be safely worked if bulky things 
like -bullook — eerts and motor cars are 
allowed on the road together, It is to be 
remembered that eonditions on the road are 
quite unusual—{ might also say artifisial, 

Out of deferense tothe view referred to 
above, I have suspended the rule for the 
present, If it is held to be legal, it will be 
re-published and re.enforeed, The sonnest- 
ed file is forwarded herewith. 

If the rule is bad in law, then I reeommend 
that Abdulla's sonvistion be quashed and the 
fine imposed upon him be refunded. 

Kanwar Dalip Singh, for the Government 
Advoeate, for the Orown. 

ORDER.—The Distrist Magistrate of Gur. 
daspur promulgated the following order on 
the 24th df July 1920:— 

“All sonserned are hereby informed that 
no eonveyances or vehicles, exeept motors, 
. tumtums, bamboo carts and ekkas, are per- 
mitted to travel on the Pathankot-Dalhonsie 
road during the day time, 1. e, between 
sunrise and sunset. All other trafie, ie, 
‘bullosk sarts, paek bulloeks, ponies, malsa, 
donkeys and samele, ete. 4, must travel on the 
road during the night," t.6., between sunset 
and: sunrise. The, owner or driver of any 
vehieles or animals found travelling 
on the road at an unauthorised time will be 
dealt with assording to law.” 

i» On the 6th of July 1920, one Abdulla 
was found driving his bullosk.eart on the 
Pathankot-Dalhonsis road at 11 a.w. He 
was tried under seetion 188 of the Indian 
Penal Code for disobsying the order and was 
fand guilty by a Tahsildar Magistrate on 
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the 13th July 1920 and was fined Re 10° 


Abdulla did not .appeal against the order, 
but the District Magistrate, sonsidering that 
an important question of law was involved, 
has referred the sasea under seetion 438 of 
the Criminal Proeedure Code, resommending 
the sonviotion to be quashed if the order above 
mentioned is found to be bad in law. 

Now in order to support a sonvistion under 
sestion 183 of the Indian Penal Code, it is 
necessary to show 

(7) a lawful order promulgated by a publie 
servant, 

(i¢) a knowledge of the order and dis. 
obedienee of it, and 

(it) the result that is likely to follow 
sush disobediense. 

A further nesessary eondition is that either 
the Magistrate himself shonld filea complaint 
or sanotion under sestion 195 for proseention 
under seetion 188 should have been obtained. 

The eonvietion in this ease appears to 
In the 
first plase, no sanstion appears to have been 
obtained for the proseention of Abdulla 
under seetion 188. In the sesond place, 
there is no evidense on the resord to 
show that Abdulla had knowledge of the 
order, whish he is. said to have disobeyed. 
The Tahsildar Magistrate appears to be under 
the impression that the proof of general notifi- 
sation promulgating the order satisfied the 
requirement of section- 188 of the Indian 
Penal Code. This is not whatthe law oon- 
templates, It is the duty of the proseoution in 
every ease under seation 188 to prove by posi. 
tive evidenee that the aseused had knowledgo 
of the order with the disobediense of whieh he 
was sharged. Abdulla, when eharged, pleaded 
his ignoranee of the order and as we have 
said above, no evidense was given to bring 
home to him the knowledge of the partieular 
order. The sonvistion, therefore, is obviously 
bad on the above two grounds and must be 
set aside. The question, however, as to whieh 
the Magistrate felt doubt and as to whieh 
he has made the referenee, is somewhat 
diffieult, In Komul Kisto Bontck, In the matter 
of (1) a sonviation was held to be bad where 
the aesused had been eonvisted for disobeying 
the order restristing the publis from walking 
on sertain roads between sertain hours, It 
was held that the publie officer soneerned had 
no power to promulgate aneh an order, 

(1).12 C. L, R. 231I[nt3p.1282, 
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According to sestion 31 of the Polise Act 
"it shall be the duty of the Police to keep 
order on the publie roads, &nd in the 
publie streets, thoroughfares, ghaís and 
landing-plases, and at all other places of 
public resort, and to prevent obatrustions 
on the oseasions of assemblies and processions 
on the publis roads and in the publie streets, 
or in the neigbourhood of plases of worship, 
daring the time of publio worship, and 
tn any case when road, street, thorough- 
fare, ghat or landing-plase may be thronged 
-or may be liable to be obstructed,” 

In this oase there ean be no doubt that 
the Pathankot Dalhousie road was liable to 
be obstrueted by bulloek.earts. If the order 
had been promulgated by a Poliee Offiser 
having authority to make such an order, there 
would have been no question as to its 


legality. The only question is whether the 
Distriof Magistrate had power to promulgate . 


such an order Sestion 33 of the Polise Act 
provides that “nothing in the last four presed- 
ing seotions shall be deemed to interfere with 
the general eontrol of the Magistrate of the 
Distrist over the matters referred to therein." 

If the District Magistrate has the general 
sontrol over the matters referred to under 
gestions 32, 31 and 30, he, in our opinion, has 
the authority to make such an order, The 
fastis of the case in Komul Kisto Bonict, In the 
matter of (1) were somewhat different, In 
any ease wo are not inelined to take the view 
whieh the learned Judges, who desided that 
ease, took, The conviction, therefore, cannot 
be said to be bad on aseount of any illegality 
in the order promulgated, but it is nonetheless 
bad for the reasons set forth above. 

We, therefore, aesept the referense and 
Bet aside the conviction of Abdalla and direet 
the fine to be refunded, if it has already been 
realized. 

Reference accepted, 


LOWER BURMA CHIEF COURT, 
tOBIMINAL APPEAL No, 498 or 1920. 
July 2, 1920. 
Presont:— Mr, Justice MoGregor, 
M, A, MAMBA— APPELLANT 
versus 


EMPEROR—RESPONDENT. 
Criminal Procedure Code (Act V of 1898), 5, 238— 
Oross-complaints—Prosecution evidence in one treated 
aa defence in other—Trial, legality of. 
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Where cross-complaints arising out of the same 
occurrence are filed, the prosecution evidence in one 
case should not be treated as defence evidence in the 
other, otherwise trial shall be vitiated, 


Appeal. 
Measrs. 
Appellant, 

Mr. Mya Bu, for the Crown. 

JUDGMENT,.—The appellant Mamsa Sled 
a somplaint No. 323 of 1920 on the 9th 
April against Sultan H Maung and On Shwe. 
On 27th April Sultan and On Shwe filed a 
eross-somplaint No. 875 of 1920 arising out 
of the same ossurrenee against Mamsa. The 
Magistrate first heard the prosesution 
evidense and sharged the asoused in Case No. 
323 under sections 323 and 325, and noted: 
“ihe defense will be the prosesution evidence 
in Oriminal Trial No, 375 of 1920,” He 
then took the proseontion evidenee in 
Case No. 375, and eharged the  asensed 
Mamsa under seation 160, and noted on the 
record: “The witnesses in Case No, 323 of 
1920 are defenee witnesses, and have been 
examined." This seems to have been with 
ihe consent: of Mamen, and even at his 
suggestion, Judgment in both eases 
delivered simultaneously,  Mamsa being 
convicted under section 160 of the Penal 
Code, and sentensed to undergo one month's 
rigorous imprisonment, and to pay a fine of 
Rs. 100 and the aeoused in the other ease 
being aequitted. 

The learned Advosate who now appears for 
Mamsa argues that the prosedure adopted 
vitiated the trial inasmueh as, besides that 
it involved hearing Mamaa’s defense before 
any proseeufion evidence had been resorded 
against him, as well as for other reasons, it 
also violated the provisions of seetion 233 of 
the Code of Oriminal Prosedure, whieh 
requires that for every distinet offenee there 
shall bea separate aharge, and every such 
sharge shall be tried separately exsert 
in the eases mentipned in sestions 234, 235, 
236 and 239. It has also been argued that 
on the evidences Mamsa ought to have bsen 
aequitted, - I will decide the sase on the point ` 
of law aloue. 

The present case does not fall withia any 
of the exeeptions; and although the resord of 
the Magistrate’s proeeedings is bound in two 
files .bearing different numbers, yet the 
accused in both sases were presumably 
present together before the Oourt throughont- 
while the evidense was being taken, ad it 


Giles - and Khastigir, for the 


was . 
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was really one trial, and not separate trials, 
The :learfied. Assistant Government Advosate 
han-aited (Queen-Hmpress w, Ohandra „Bhuiya 
(1), but there «were material differences 
between that esse and this one; and in any 
oase, like the Judges in Pran Krishna Saha 
v. Emperor (2), I must follow the later 
desision of the Privy Counsil in Subrahmania 
Auyar.y.-King-Hmperor (3). The trial having 
bean sondueted in a manner prohibited 
by “Jaw, whieh enacts in -positive terms 
that a trial in this mode is not to take 
plasé, I set aside the  sonvietion, and 
diseharge the appellant, The fine, if paid, 
will be refunded, 
Oonviction set aside. 


(1) .20.0..637; 10 Ind. Dec. (N s.) 865. 
.(2) 8 €, W. N. 180: 1:0r. u. J 68. 
. t8) 25 1-A.257; 25 M 61; 11 M. L. J, 283,8 
Bom, ‘L. B..64; 5 C. W. N, 866; 2 Weir 271; 8 Sar. 
P..C, J.-160 (P. CO.). 





PATNA HIGH COURT. 
- OgrMiNAL Moarta BOUS-NO. 20-07 1921. 
dm April 25, 1921. 
' Present: —Mr. Justise Bueknill. - 
RANG-BAHADUR SINGH AND OTHERS 
i — ÁOOUSED— PETITIONERS 
* | Versus 
- KARIMAN CHOWKIDAR — , 
‘Oprosi & P «Tr. 

Oriminal ! Procedure. Code (Act V of '898), s. 526 
-Application for transfer of case—Refusal to grant 
adjournment for cross-em mination of prosecution wit. 
masses—Principles governing transfer. 


‘The :fact that a. -Magistrate acts with some 
rapidity in the trial of a oase, and refuses to grant 
2 short adjournment to enable the accused to pre- 
pare his cross-exumination of the prosecution wit- 
nesses, ‘thereby de;riving "him of quite a full 
opportunity :of putting forward a -defence to the 
chargo made against him; isa ground.for making 
an ,order,transferring.the case to some other Uourt 
for trial; [p 869, cols. 1 & 2.] 


M is-desirable ‘where any question arises, which : 


relates to an alleged apprehension on the-part of per. 
sons whe.are ‘aconsed of a crime to the effect that 


they feel, even although they have no real justification , 


for such feeling, that they are likely to be brought 
before some one who has already expressed “some 


view ‘possibly of -a premature character or evon. 


possibly~sjnstified by an immediate -impre-sion of 
their oase; not.alsogether favourable. to them, that 
e 
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"they should feel themselves sdtisfied with their "trial, 


and that the trial should be removed to: & sphere 
where they will be satisfied that they wil have a 
trial and hearing entirely satisfactory to their own. 
conscience. [p. 869, col. 2.] 

Applieation for transfer from the file of 
the Sub Divisional Magistrate, Dinapur, an 
applisation under sestion 528, Criminal Pro. 
eedure (ode, having been rejested by the 
Additional Distriat Magictrate, Patna, on 5th. 
Marah 1921, i 

Messrs. S, Sinha aud Rat Tribhuwan Nath 
Sahay, for the Petitioners. 

Mr. Kulwant Sahay, Government Pleader, . 
for the Opposite Party. 

JUDGMENT.—This is an applisation in 
sriminal revisional jurisdietion. There were 
five applisants and they urge that the hearing 
of the obarge against them be 'transfer- 
red from tbe file of the Sub- Divisional. 
Magistrate of Dinapur to some other Magis- 
trate. 

The eireumstanees are very simple. There, 
was trouble between eertain persons repre- 
sented by the acensed persons and other 
persons who brought a somplaint against the 
ascused persons. The matter was brought 
before the Sub. Divisional Magistrate on the 
complaint of the persons who were against 
the asoused persons, Apparently, the som. 
plaint was reseived on the 23rd of February. 
and the hearing of the ease was fixed for the 
26th of the same month. it is stated that 
the notiae of the hearing was not reecived by 
the asoused persons until the 25th and that 
in sonsequense on the 26th they were not 
ready to proesed with their case. However, 
on that date eertain witnesses for the pro- 
seeution were examined and a charge was 
framed, The Magistrate appears to have 
asked the defenee whether they desired to 
erosa-examine the witnesses, but the aasused 
were at that time unable to do so, as they 
had not been able to get legal advies. On 
that day, however, the Magistrate passed a 
minute in his record sheet to the effest that . 
he was of the opinion that the witnesses for 
the proseeution were terrorized. As a matter 
of faet some of them did put in-a petition 
of withdrawal, beacause they said taat they 
understood that.the prosesator eoald produee 
no eye witnesses to tne event of whieh he 
gomplained. 

The acsused asked for A ‘short adjourn- 
ment in order that they - might:prepare their 
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eross-oxamination of the proseeution witnesses, 
but this the Magistrate refused. Ha thought 
that. as the first assured had been a Sab- 
Inspestor of Polise, he was apparently 
sapable at a moments notiaa of preparing 
his sroas examination upon the subjest. He 
thought also that the aseused sould ‘without 
diffisuity have salled Pleaders from Dinapur 
in order to represent them. One of the 
acsused wan aa & matter of fast absent. The 
Magistrate thought that the applisation for 
adjournment was really made with the objeat 
of defeating the ends of justise and, by that, 
I suppose, he means that he thought that 
if there was any further adjournment, there. 
might be more opportunity: for the aseused to 
somplete the fear, in whieh he thought that 
they had put the eomplainants. 
. The Magistrate enlarged the aesused on 
substantial bail; the first aesused Rang 
Bahadur on bail of Hs. 1,500 and others on 
Ra. 300 eaeh. The aconsed then moved 
the Distriet Magistrate for an order to 
transfer the ease, but the Additional Dis- 
triot Magistrate refused the applieation, 
apparently on the ground that the Sub. Divi- 
sional Offieer had said in his explanation that 
he had promised that the.aesused should be 
allowed to re-eall the witnesses for the prose- 
eution for sross-examination. Now, it is said 
that the Sub. Divisional Offiser has asted with 
some bias against the asenasd. I do not 
know that I san say that in any way. On 
the other hand, I think he has aeted with, 
what appears to be, some rapidity and it may 
be, whatever the sirenmstanses of the ease 
are, thatthe aseuxed have not really. had 
quite a. full opportunity: of putting forward a 
defense to the sharge, whieh: has been made 
against them. - < 
In the petition whish is put forward by 


the aesused, am attempt has been made to 


indicate that the affair is tinged with politisal 
complications. That should, in no way, 
affest the matter In this aountry, as in 
every. other sountry within the British Empire, 
people are entitled to their politisal viewa.. 
Whatever they may be, provided that these 
politieal viéwá: are: not expressed in' ush 
a . manner. that -they ereate or tend to erastea 
a - breash. of the."peaee, no. one is: entitled. 
to: eomplain of: themi L therefore, do not: 
attach any great impórtanse-to this-aspast- 
of the miter. On the other hand, it ii 
desirable that where any question ariggs, 
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whieh relates to an alleged apprehension 
ou the part of parsons who ara aesused of: 
a erimas to the effest that they feel, even: 
although they may have uo-raal justifisation 
for aueh fesling, that they are likely to. 
be brought befora somaone who has a’redy 
expressed some view (possibly of a prematare 
sharaster or evan possibly justified by an 
immediate impression of their aawe). not 
altogether favourable fo them, that. thay 
should feel themselvas satisfiat with their 
trial; and that it should ba removed toa 
sphere where they will -bə satisfied’ that. 
they had a trial ani hearing entirely: 
satisfastory to their own esonasiense. 

' For these reasons, therefore, I think that 
under all the sireumstansos it will be 
more satisfastory and sertainly fasilitate 
the position if this ease is transferred to 
the file of the Distriet Magistrate of Patna, 
who may either deeide the ease himaelf 


or transfer it to one of his subordinata 
Magistrates in Patna, 
' Oase transferred, 


LAHORE HÍGH OOURT. 
ORI MINAL Revision Patition No. 574 or- 19:1. 
June 27, 1921. 
Present;— Mr. Justise Martineau. 
ABDÜLL i —2»vv:ac -Pacirtosug 
guraus 


EMPEROR —RraPoxpsuT. 
ROrimmal Procedure- Code (Act-V of: 1898), 5; 106, 
applicability: of—“Offence involving; a breach of: the- 
peace; meaning of. 

-The words “offence involving a breach of the 
peace" in section 106 «f the Oriminal Procedure 
Code maan 'an offence in which s breaoh. of: the. 
peace iran ingredient and: not merely an offences 

rovoking or likely to lead to a breach: of the peace, 
870, cola ! & 2.) 

‘It ia not sufficient, in order to justify tha passing 
of-an order unier section 103 of the- Oriminal 
Procedure Jode against any person, that, he should. 
have committed the ofence of criminal intimidation, 
it is nooasaary ths ha shoud have baon oonvioted of 
that offence. (p 370, co. I] 

An order cannot bs passed under seotion 106, 
Criminal Procedure Code, .on a conviction for an 
offence: under saction 143 or section 237 of the 


, Penal Qode, a3 thoss offsnss3 do not necessarily 


involve the use of foros, [p. 810,001, 2.] 


370 l 
RAM KUMAR t. RUKMIN. 

. Petition, under sestion 439, Oriminal Pro- 
sedure Code, for revision of the order of the 
Sessions Judge, Delhi, dated the 14th Marah 
1921, affirming that of the Additional Dis. 
triot Magistrate, Delhi, dated the lst Mareh 
1991. 

. Khwaja Feres-ud Din Ahmad, for Mr. B. 
R.: Puri, for:the Petitioner. 

Mr. Noad, Additional Government Ad. 
vosate, for the Respondent. 

. JUDGMENT.— The fasts of the sase ara 
brisfly as follows. Khan Bahadur Manlvi 
Abdul Ahad died at Dalhi on the 2nd Desem- 
ber 1920, Next day hia body was taken ont 
for burial in the Mehndi burial ground. Just 
outside the Tarkman Gate, a halt was made 
for prayers. A hostile srowd then ocllasted, 
intimidated. ths burial party, abused them, 
and threatened them with violense unless the 
body was taken to ithe Jama Masjid for a 
deaision of the question whether the deeeased 
was a Musalman or a kafir. The burial party 
then carried the bier bask to the deseased’s 
house.. The petitioner, who is found to have 
taken a Jeading part in the intimidation and 
in preventing the burial, has baen eonvisted 
by the Additional District Magistrate of 
offenses under sestions 297 and 142, Indian 
Penal Code, and sentensed to three months’ 
simple imprisonment for eaeh offense, the 
sentenees running sonsurrently, and has 
also been ordered under seetion 105, Orimi- 
nal Prosedure Code, to furnish sesurity to 
keep the pease for one year. His appeal 
has been dismissed by: the Sessions Judge, 
and the only question arising for consideration 
in this applisation for revision is that of the 
legality of the order as to furnishing sesurity, 

The Magistrate. passed that order in view 

of the fast that: eriminal intimidation in s 
publie plase was one of the” ingredients 
of the offences sommitted. It is, however, 
not.suffisient, in order tg justify the passing 
of an order under section 106 of the Orimi. 
nal Procedure ode against any person, 
that he should have committed the offenee 
of eriminal.intimidation but it is nbssasary, 
as isealear from the seetion itself, that ho 
should have been sonvieied of that offence, 
In this sase the petitioner has not besn 
eonvieted ‘of criminal intimidation. Nor 
was either .of the offeness of whieh he waa 
sonvisted one involying.a breach of the pease, 
as ffo breàoh of the pease astuallyttook plaas. 
The words offence inyolviug .a' breaah of 
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the pease” hava been held, in Arun Samanta 
v. Emperor (1), to mean an offence in which - 
a breach of the pease isan ingredient, and 
not merely an offense provoking or likely to 
lead to breach of-the peace. 

It has also been held in Raj Narain Hoy v. 
Bhogabat Ohunder Nandi (2) and Kannookaran 
Kunhamad v, Emperor (3) that an order oan- 
not be passed under testion, 106, Criminal 
Proeedure Code, on a sonvietion for an 
offenae under gestion 143, Indian Panal Code, 
as that offense doas not nesessarily involve 
the use of forse. For the same reason also 
aneh an order cannot be passed on a Gon- 
vistion for an offanse under seotion 297, 
Indian Penal Code, 

I hold, therefore, that as tha petitioner 
was not eonvisted of eriminal intimidation | 
or of an offenes involving a breash of the 
pease, the Magistrate was not eompetent tu 
pass an order under sestion 12;, Criminal 
Prossdura Code, 1 ascept the application 
for revision so far as to set aside the order 
diresting the petitioner to furnish sseurity. 


Application accepted, 


(1) 30 C. 386. 
(2) 86 0.315, 7 Cr. L. J. 392, 
(8) 26 M. 469; 2 Weir 48, 


Enggang eg, E 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
ORIMINAL RzrEREMCE No. 1 or 1921, 
January 20, 1921. 
Present :—Pandit Kanhaiya Lal, J. C. 
RAM KUMAR—Accosep 
versus 
Musammat RUKMIN AND OTHER8— 
COMPLAINANTS, 
Criminal Procedure Code (Act V of 1898), 's. 488 
(9)—Maintenance, application for—Juriadiction of 
Court-— Residence. 


Section 488, clause (9, of the Criminal Procedure 
Code requires that an application for maintenanse 
should be made either in the, district where the 
husband resides or at the-place where he last resid. 
ed with his wife. Such residence does not inolade 
casual visits by a person to the house of his 
mother-in-law where his wife happens to ke at thg 
time, 
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Criminil referania mala by tas Distrist 
Magistrate, Lueknow. ` 

Mr. Ham Prasad, for the Aesused. 

Maasra. Salig Ram and Avath Bekari Lal, 
for the Complainants. 

JUDGMENT,—This ia a reférense by tha 
District Magistrate resommenuding the quash- 
ing of an order diresting Ram Kumar to pay 
a certain amount of maintenanss to Musam- 
mat Rukmin and hertwodaughters. Musam- 
mat Rukmin is the wife of Ram Kumar. 
Her allegation is that her husband had 
assorted her to the house of her mather in 
Lueknow about 8 years ago, that she had been 
living sinee then with her, and that her 
husband used at times to visit her at her 
mother's housse. Ram Kumar is a resident 
of a village in the Unao Distriet. He trades 
in Oalentta,. The Distrist Magistrate finds 
that the visits of Ram Kumar to Lusknow 
were neithar sontinuous nor for any sonsider- 
able length of time but were more or less 
easual, Seetion 488, elause (9), of the Code 
of Oriminal Prosedure requires that an 
applisation for maintenanse san be made 
either in the district where the husband 
resides or at the plaas where he last resided 
with his wife. Such residense would not 
inslude casual visits by a person to the house 
of his mother-in law where his wife happened 
to be at the time. 


-' The resommendation is, therefore, assepted 
and the prosesdings taken against the 
husband are set aside. It will be open to 
Musammat Rukmin and her ehildren to seek 
their remedy in the proper Court, 

Order quashed. 





LAHORE HIGH COURT. 
Osiminat APPEAL No. 610 or 1921. 
May 6, 1921. 

Present: —Mr. Justiee Moti Sagar. 
KISHAN LAL-— APPELLANT 
versus 

. . . BMPERQR—Respospext, 

Criminal Procedure Code (Act V of 1898), e, 257— 
Defence witnesses—Process — ésaued — Witnesses not 
ezxamined— Magistrate, whether ican refuse to re 
sumnymon witnessed. " 
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When a list of witnesses for the defence is put in 
and comes up before aMagistrate for orders, he can 
say: “this application is vexatious, or made too 
late or made for the purposes of defeating the 
ends of justice, and T will not issue process unless 
expenses for the attendance of witnesses are ° 
deposited by the accused in Court.” But if the 
Magistrate has once allowed witnesses to be 
summoned and has not exercised on that occasion 
the discretion which he could have exercised if he 
had so chogen under section 257, and if by any 
chance the witnesses summoned for a particular date 
have not been examined on that date, he has no 
power afterwards to say that for the next date of 
hearing the witnesses shall not be summoned except 
onthe payment of their expenses by the accused. - 
[p. 872, col. 2.] í 

Appeal from an order of the Sessions 
Judge, Ambala Division, dated the 26th 


January 1921, 


Mr. Jat Gopal Sethi, for the Appellant. 

Lala Teraih Ram, for the Respondent. 

JUDGMENT ,.—The fasts are fully given 
in the indgment of the learned Sessions Judge 
and do not require reeapitulation. The 
petitioner ia a Brahman of Ambala Canton- 
ment and an suetioneer by profession. He 
was ealled upon by the Distrist Magistrate to 
ghow eause why he should not be bound 
down for Rs. 5,000 with two sureties 
for good behaviour under sestion 110 of the 
Oriminal Proesdure Code, on the ground that 
he was habitually sommitting extortion and 
eheating, Information had been reeeived by 
the Distriet Magistrate that the aseused 
was in the habit of keeping an anetion shop 
near the Railway Station where, with the 
help of some of his friends, he was earrying 
on bogus sales with the objeat of cheating 
innosent people who happened to pass by 
hia shop on their alighting from the trains, and 
indueing them to purehase things at prises 
mush higher than what they were astually 
worth, The aeensed appeared before the 
Distriet Magistrate to show eause and stated 
that the report was absolutely false, and that 
the sales whieh were being sondueted at his 
shop were perfestly bona fde and genuine. 
The Distrist Magistrate examined a number 
of witnesses on behalf of the prosesution, | 
and ealled upon the assused to enter upon 
his defense. The seensed put in a list of 
202 witnesses from Ambala, and from other 
plases outside the Ambala aity. On the 9th 
Desember 1920 the District Magistrate 
passed the following order upon this annliss. 
tion: “The defense has put in a list of 202 
witnesses. This is an exeessiye ‘number - 
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and. I.e. not- prepared. to.aall. witnesses.from 
a- distanee-at- G'overnment expense; [ will 
summom the witnesses from sity and'aantou. 
ment (about 93 in number). If defend- 
ant. wishes- to oall the reat he. must deposit 
their ‘expenses-and £ailbana;" The: ease was 
then: pnt:off for the. 22ad Desember 1920, 
and'on that date 14 witnesses were examined 
on, behalf of: the defenses. After resording 
the. statemonts-of:these.witnesses-tha -Distriat: 
Magistrate: passed’ the follo»ing order: 'Í 
have examined 14 witnesses out of 95, 
They. are all. of the. same sort, I am not. 
prepared to call them again unless the 
defense: pays- their expenses.” The order ia 
not:very:slearly, worded, but it appears. that: 
what the learned District Magistrate meant 
was that-he was. not. prepared to: examine 
the remaining 8l.witnesses unless.thozasenaed 
deposited. their expenses- ia: Court. The 
Counsel’ of: the.assused. objested to the pay- 
ment of the expenses, but his objestion was. 
overruled and the sase adjourned to. the 3rd. 
January 1521. No expenses were daposited by 
the petitioner, and eonseqaently no witnesses. 
appeared on the 3rd January on his behalf: 
The,Court then proseeded.to hear arguments: 
ev parie, and passed an order. on the same: 
date binding down the aoaused for. a- period: 
of two years in a sum of Rs. 1,500 with two 
guretis, 

Àn appeal was preferred from that order 
to the Sessions Judge, and it was pointed 
out that the Distriet Magistrate. had aom- 
mitted an error of law in. refusing to 
summon.-all the witnesses-whish the asonsed 
wanted to be salled at the expense of the 
Government, and in revising his original 
order of. the 9th Dessmber diresting 95- 
witnesses to be summoned. 

The learned- Sessions Jadge upheld the. 
order of the Distriet Magistrate upon this: 
point, but ordered the amount of sesurity to 
be.redueed ‘from Rs. 1,500 to Rs. 1,000. 

A.revision has-been ‘fled to this Gourt: from. 
the above order, and it has again been urged: 
by Mr. Jai Gopal Sethi, on behalf of the. peti- 
tioner, that the order of the District Magistrate 
desliping to summon witnesses at Govern: 
ment expense is an illegal order, and has: 
very, greatly. prejudieed the agoused-inasmush 
as a great deal of evidenae of general repute, 
whieh would positively have proved the 
aesused to be an honest man, has basa ex- 
eivded from the resord. In my opinion the 
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objeation is well founded, and-the ease must 
go bask to the District Magistrate for exami- 
nation of auch of the remainiag.@l. witnesses 
as the aesused now wants-to be salled, and 
whose statements have not yet -been resorded: 
The prosedure for sompollinz produstion 
of evidense at the instanss of the assused is: 
givan in gestion 257 of tha Criminal. Prose-- 
dure Code. Under  elause 2 of this 
sestion a Magistrate. san aertainly, before- 
summoning: & witness, reqaira that reason: 
able expenses insarrsd in his attending for 
the purposes. of the trial shall ba deposited i in 
Court by the assused, but this power is, ini 
my opinion, sapable. of being exersised only 
for ones and before tha.prosesses-havae. been: 
allowed to issue. Whena list of witnosses- 
for the defenee is put in and somes up. before a. 
Magistrate for. orders, he eau say: "this appli-. 
gation ia.vaxatious; or made too lata or. mada 
for the purposes of defeating, the ends. of. 
justise, and I will.not issue: prosass unless. 
expenses: for the attendanse. of .witnessen. 
are deposited: by. the aeaused in Court" 
Bat if tha Magistrate has onse. ail» wed. 
witnesses to be summoned, and has: not- 
exereised on this ossasion tha diseretion- 
whish hə could have exereised if he- 
had so ehosen under sestion 257, and if 
by any ahanee the witnesses summoned: 
for a partieular date hava not been examin: 
ed on that date, he has no power afterwards 
to say that for the next date of hearing the. 
witnesses shall not be summoned. exeept on 
the payment of their expenses by. the assnsa- 
ed. A similar power, but of a still greater 
diseretionary eharaster, has been given to 
Magistrates under elause (1) of the same 
gestion. Under this elause a Magistrate has 
an absolute diseretion to refuse to summon 
& witness if he thinks that the applisation 
falls within the limitations laid down in this 
gestion. But with references to this sub- 
olause (1) authorities are elear that the 
powers of exercising this absolute dissretion 
is altogether exhausted. and'eomes-to- an end 
if a Magistrate’ has onse allowed: summons to 
issue, and I «ee uo suffisient. reason why the 
same rule should:not: apply: to oases- falling 
under sub-elause (2) of sestion 257; The rule 
of law to be followed. in sush oases has been 
very clearly 1aid: down ins seen Empress v, 
Dhananjos- Ohaudhuri (1); in thas ease. 
azrtain witaegigs | . wra samnoaad: for 
d) 1009. 31456 Ind, Dee, (N. g.) 6224... 
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the: assused, but failed to. appear on. the 
day: of trial. The. Magistrate refused to 
adjourn the hearing. or to re-summon. the 
witnesses, on the ground that: they were- all 
frienda‘of the aesused who would! «onie to 
Court: if. the asensed. desired. it. It was 
held that.having ones granted the processes 
for: the. attendanes; of those. witnesses, 16 
was- not sompetent to the Magistrate to 
deeline to. assist. the aseussd in obtaining. 
their evidenee; With regard to the powers 
of. a. Magistrate: under section 257, their 
Liordships-observed: "if the Deputy Magistrate: 
in ithe-first instaneo.sonsidered under sestion 
257 of the:Code.of.Criminsl Prosedure- that- 
the application for summons for these witnes- 
Ses was made for purposes of vexation: or 
delay or for defeating.the ends of justise, he- 
might;have-refused to summon. them: at. all. 
Bot: having: onse: granted the: process, be: 
was bound. to assist the.aosused | in. enforeing: 
the. attendanee-of: the: witnesses," 

What- happened in the: present: case; was: 
that. after depositions: of 4 witnesses. 
had. been. resorded by the.learned: Distriet 
Magiatrato, his. patiense besame exhausted, 
probably-beeause he thought that. the rest of 
the witnesses also would: repeat: the same 
Story. In: hie finali order: dated. the- 3rd 
January: 1921, the: learned: Magistrate: 
says .as-follows :— On the date fixed for hear- 
ing I examined: 14 ont.of.those:who had: been 
summoned, The-acseused left out: a: number. 
of witnesses, and.at the end ofthe- day when 
asked. whom:he wished: to reeall.from: those 
who remained, and whom he was willing: 
to: drop; he- said he wanted them all. 
eallad. As a large number of: them: had: 
atated -before me that.they.had been ealledi 
simply. to:harass: them; and that. they; knew: 
nothing about:thescase,under trial, [- desided. 
thatutiwas.not inthe interest of:justice:that tho. 
witnesass should: be.re-eallediat Government. 
expense, and; therefore, informed. the aeoused. 
that: if he: wished: to re-summon’ them: forr 
futureihearing, he must deposit: prosess fe3s- 
and: expenses," 1t is- inexplisa&ble: upon. 
what grounds the learned: Distriet. Magistrate: 
eame. to: the eonelusion that the, witnesses 
whose;statements had. never. been: recorded, 
and. most: of'whom had not even attended 
the Court on the 22nd Desember, when the 
order in question was passed, woald,if they had 
attended and given a statement, hava stated 
that they knew nothing, As remarked by their 
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Lordships? of* the: Bombay High: Odurt 
in- @ suse reported’ as Emperor v, Nünd- 
basappa (2), “Prooedure sush as this outs 
at the very. root. of the fairness of' a 
eriminal trial?’ It wae held! in thdt 
case that it was not-compstent to a Magis: 
trate to. desline to examine, witnesses: sited 
for the: defense, on tho: ground: that: their 
evidenee'is unnesessary; though he san dealine 
under the provisiona.of sestion 257 of the 
Criminal Prosedüre Oode to summon the 
witnesses altogether, In: my: opinion there 
igno essential differense Between tlio faeta'of 
this' sase and'the:aasoa to which reférenes has 
already been made. The order of the learned 
District Magistrate. of. the 22nd Desember 
1920 deslining to summon witnesses fon the 
defence on Government expense was slearly 
illegal; and’ elause (2)-of sestion' 257'has-no 
applieation. The powers given under that 
elause had already. been exhausted’ by- the 
learned Distriat:Magistrate when he passed 
the order of- the- 9th Dieember- 1920: I 
accept the revision-and set aside: the: ordara 
of the learned Sessions Judge binding: down 
aesused. in sesurity of Re: 1,000 for two 
years whioh, under the siroumstanees, is 
illegal, and direst the Distrist" Magistrate to 
resume the proseedings at the stage at whieh 
they had reashed' when the order improperly 
refusing:to summon witnesses for the peti- 
tioner was passed! 

This was filed as an appeal, but: as ro 
appeal lios-I have treated: it asa petition of 
revision, 

Order accordingly, 


(2) 15 Ind. Cas; 795; 14 Bom. L. R. 86U at Pr 361; 
13 Cr. L. J, 628, 
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OUDH JUDICIAL. COMMISSIONERS. 

COURT, 

Criminal Reraxence No. 5-of 1921. 

February 24, 1921, 
Present: — Pandit Kanhaiya ‘Lal, J,°0, 
EMPEROR — JoxPLAINANT 
versus 
AOHHAIBAR SINGH up oragrs 


eas —A.. CUSED, 
riminal Procedure Code (Act V of 1898), ss. 


li 
12 (2)— District Magistrate; 4 : 


illness ` of —Ofifer in 
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charge of owrrent duties, whether "succceds" to office 


of District Magistrate—Jurisdiction of Magistrate 
not defined—Jurisdiction, extent of. 


If the jurisdiction of a Magistrate is not defined 
in the manner laid down in section 12 (2) of 
the Oriminal Procedure Code, his jurisdiction and 
powers extend throughout the district. But he 
eannot take cognizance of a case pending in 
another Court, unless there is a valid order traus- 
ferring the case from the file of that Court to his file. 


There is no vacancy in the office of the District 
Magistrate and no temporary succession to such 
office within the meaning of section ll of the 
Criminal Procedure COode^where the District Magis- 
trate has not left the District but is only tempora- 
rily disabled from attending to his work. 

Referense, 
The Government Pleader, for the Crown. 
' Mr. Har Dhian Ohandra, for the Aeaused. 


JUDGMENT.—Aaehhaibar Singh and his 
sons have been bound over to keep the pease 
for a period of one year under seotion 107 of 
the Code of Criminal Prosedure by a Magia. 
trate of the first slass, who isin sharge of 
the Treasury at Gonda bnt has no spesific 
losal jurisdistion in ány sub-division of tha 
district. The aseused persons reside at 
Mankapur within the jurisdistion of another 
Magistrate of Tahsil Utraula, within whieh 
Mankapur is situated. The proseediogs 
were instituted by the Sub- Divisional Magia- 
(rate. subsequently the Distriet Magistrate 
fell ill and the Sub- Divisional Magistrate in 
eharge of the Tahsil Utraula assumed sharge 
of the eurrent duties of the offiea of the 
Distriet Magistrate during his illness, 
While in sharge of suoh ourrent duties he 
transferred this ease from his file to the file 
of the Magistrate of the first elass in sharge 
of the Treasury, who proeeeded with the 
enquiry and passed an order requiring the 
aesused to give sesurity to keep the peace, 

Tha learned Sessions Judge was of opinion 
that the Magistrate in sharge of the treasury 
had no jurisdietion to try the ease besause 
the aesused persons did ndt reside within the 
Igoal limits of his jurisdistion. As pointed 
out in Sarat Ohunder Hoy v. Bepin Ohandra 
. Roy (1), if the jarisdistion of the Magistrate 
was not defined in the manner laid down in 
seation 12, elause (2) of the Code of Orimi. 
nal Prosedure, his jurisdistion and powers 
would undoubtedly extend throughout the 
distrist. But he,sannot take sogniganee of 
a ease pending in another Court, unless 


MU. 0,889; 6 O. W. N, 682,. - 
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there is a valid order transferring the ease 
from the fila of that Court to his file, The 
order of transfer was passed in the present 
ease by the Sub-Diviaional Magistrate, who 
thought that he had the powers of a Distriet 
Magistrate undbr seation 1l of the Code, 
beeause he was in sharge of tho surrent 
duties of his offias. Bat the offise of the 
Distriet Magistrate had not beeome vacant 
by reason of the temporary illness of the 
Distriet Magistrate. : There was mno order 
appointing him to offisiate as Distriet Magia- 
trate. In fast an offisee absent on sasual 
leave is not treated as absent from duty, and 
no arrangement is made to supply his plase 
during eush leave. The next senior ‘offiser 
remains in eharge of tha enrrent daties, 
while sueh offiser ison oasual leave; but 
there is no vasaney and no temporary aneces- 
sion within the meaning of sestion 11 of the 
Code of Criminal Prosedure, more particu- 
larly so where the Distriet Magistrate has 
not left the Distrist but is only temporarily 
disabled from attending to his work. Under 
sestion 192 of the Code the Sub- Divisional 
Magistrate aould have, however, transferred 
the case to any Magistrate, subordinate to 
him. Exeluding the Distriat Magistrate and 
the other Sub Divisional Magistrates, every 
Magistrate, whose jurisdistion haa not been 
definelas different from that of the Sub. 
Divisional Magistrate, is subordinata bo 
the Sub.Divisional Magistrate within: the 
meaning of sestion 17, olause (2) of the 
Oode; and the Sub. Divisional Magistrate oan 
transfer & ease to him so long as the latter 
exercises juriadietion within his Sab- Division, 
As tho Distrieé Magistrate states that the 
jurisdiction of the Magistrate in sharge of 
tbe Treasury has not been defined or limited 
in the manner laid down in seetion 12, 


` elause (2) of the Oode, the transfer of the 


ease to him was not illegal. Sestion 530, 
elause (4) of the Code, dogs not apply, 
beeause the transfer was not made to a 
Magistrate who sould not exereise juris- 
dietion in the losal area within whioh the 
assused persons reside. 

The record will, therefore, be returned and 
the trial of the revision ease proseeded with. 


Record returned. , 
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ALLAHABAD HIGH COURT. 
URIMINAL Revision No, L or 1921. 
February 28, 192:1. 

Present; —Sir Giimwood Mears, Kr., Chief 
Justice, and Justise Sir P, O. Banerji, Kr, 
M. SHARIF AHMAD —)sritioxgs 
versus 


B. QABUL S il 


Par 
Criminal Procedure Code "(dct V of 1898), s. 489— 
Revision—Application to lower Court ' essential before 
moving High Court—Penal Oode (Act XLV of 1800), 
ss. 95, 5100—Defamation-—Complaint based on trivial 
remark —No harm to complasnant—Prrocedure, 


Before moving the High Court in revision an 
application to the lower Courtis an essential step 
in the procedure, irrespective of. whether the Dis. 
trict Magistrate or the Sessions Judge has power 
to grant the relief or not. [p. 876, col. 1.] 

Mansoor Husain v. Emperor, 50 Ind, Cas. 827; 41 
A. 587 at p. 691; 20 Or. L.J. 347; 1 U. P. L. B. (A.] 45; 
“17 A. L. J. 800, followed. 

A criminal complaint of defam: ation based upon 
a mere trivial remark, no harm being suffered by 
the complainant by ‘the remark, should not be 
entertained, as the matter is one, falling properly 
a section 95 of the zeam Code. [ p. 876, col. 
1 


Empress v. Vansiliari, A. W. 'N. (1883) 48, 
Empress v. Amir Hasan, A. W. N. (1888) 167, re- 
ferred to. 


" Oriminal revision against an order of the 


Magistrate, First Olass, Muzaffarnagar, dated 
the 22nd Deaember 1920, 

Mr, C. Ross Alston, for the Applieant, 
. Mr, Satya Chandra Mukerji, for the Oppo- 
site Party. 


JUDGMENT. —This is an applisation in 
revision to set aside a sonvistion for eriminal 
defamation. A preliminary point has been 
taken by the opposite party, whieh is that 
the matter ought not to have been brought 
direst to the High Court from the Court of 
the Convieting Magistrate but should first 
have been submitted to the intermediate 
Conrt of the Sessions Judge. e 

Mr. Ross Alston for the applieant has 
argued that in sases where the lower Court 
has no power to grant the relief claimed 
the party aggrieved may proseed atraight to 
the High Court without referring the matter 
to the conaideratien of the lower Court, whieh, 
as the ease may be, will be either that of 
the "Distriet Magistrate or the Sessions 
Judge, In support of this contention he 


has cited many authorities, ngng of whioh, 
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however, deeides in terms the proposition that 
he has put forward. 

We are of opinion that the sorrest rule 
of prosedure is that set out in the judgment, 
of Mr. Justise Piggott in Mansoor Husain v, 
Emperor (1). He says: “It is obviously 
advisable that this Court should make it a 
rule of prastice that a person dissatisfied 
with any order or proseeding in a Court 
of inferior jurisdiction to that of the 
Sessions Judge or of the Distrist Magistrate 
should, in the first instanee, obtain the 
opinion of the Seasions Judge, or of the 
District Magistrate, on the matter in ques- 
tion, before invoking the jurisdietion of thia 
Court. Sneha prosedure tends to prevent 
the time of this Court from being wasted 
Over frivolous or unsustainable applications; 
it also ensures the further advantage that, 
if the mattereventually somes before this 
Court, it somes npon a resord containing 
an expression of opinion by a Oourt of 
superior jurisdiction, sush as that of the 
Sessions Judge or of the District Magistrate, 
I am further of opinion that, if sush a rule 
of praetiee is onse laid down, it ought to 
be enforeed evenly and without making 
aaprioions exeeptions in favour of partieular 
applieants,” 

Now there is a broad understandable 
general rule whieh in the opinion of the 
learned Judge should apply to all eases. We 
are of opinion that that should be the practise. 
There are other eases to be found in Empress 
of India v. Nilambar Babu (2), Gullay v. 
Bakar Husain (8), Shafagat Ullah v. Wali 
Ahmad Khan (4), all of whieh show that 
there has been no question at all that 
where the Distriet Magistrate or Sessions 
Judge has a sonearrent jurisdiction, it has 
been regarded as eseential that the matter 
should first be submitted to the Distriet 
Magistrate or the Beesions Judge, as the ense 
may be. 

In a ease to whieh we have been referred, 
Emperor v. Abdus Sobhan (5), the Oaloutta 


i 


(1) 50 Ind. Cas. 827; 41 A. 687 at p. 591; 20 Or. 
L. J. 347; 1 U. P. L. B, (À.) 45; 17 Á., L, J, 


800, 
(2) 2 A. 276; 1 Ind. Deo. (x, s.) 732. 
(3) 28 A.268; 3 Or. L.J. 58; A. W. N, (1905) 


279, 
(4) 20 A. 116; A W. N. (1908) 26; 8 M. L. T. 124; 


7 Cx L, J. 48. 
(B) 2 Ind. Cas, 846; 36 C, 649; 130, W. N.q58; 


10 Or, Ly Je 190, 
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“High” Court had'no-doubtthat an applieation 
for revision should not’ be’ entertained. in 
‘aases’ where the: Sessions:: Judge’ or the 
«'Distriet. Magistrate had' soneurrent:juriadie.- 
'tion;. But they: thought’ there was: no: suah 
‘general rule where the position of" the 
Sessions Judge, or  Distrist Magistrate; 
‘was: sueh” that he sould not: grant: the 
relief applied for; 

' We think that there should: be one 
general uniform rule of prastise, sovering 
all eases’ of revision, besause: the position of 
a Dibtrist Magistrate or Sessions Judgei is 
not’ ‘that. of! a mere automaton: sven: in 
oases where he sannot grant’ the. reliof^ whiah 
is asked. He haspower to rejest; and” in 
eases. whish are. slearly unsustainable a rejoa: 
tion. by him does no: dóubtin some eases 
have the result that’ the matter is not 
subsequently, pursued’ to: the High Court: 
H8 algo. in every sase whieh eomes up 
to. this Court sete out tHe. siroumstances 
and resords hia opinion, and’ we’ regard 
that’ asia matter of importanee and value 
to this Odurt: We; therefore, hold: that’ as 
far, as the praotiee of this Court is son: 
serned, an. applisation to the lower Oburt 
should be considéred‘an essential step’ in the 
procedure; and that should be so; whether 
tle Distriet’ Magistrate’ or ‘Sessions Judge 
has. power to grant’ the. relief or nct; In 
future, therefore, failure om the part'of the 
àpplieant tb ‘submit bis applisation to 
the lower Oourt will’ operate aba bar tb 
the... applisation being ` entertained by" this 
Court. 

Az, however, in the aourse ofthe’ argu: 
ment it-besame plain to. us” that the: sonvis: 
tion in the. present: ease ought not' to stand; 
we thought iti better in this  partieular 
instanee. to. save the time’ of” the lower 
Court and’ of this: Court! by: disposing of 
the matter. 

The fasts ean be very shortly : statad: 
and sra that. during, the hearing’ of’ a 
sivil suit on “thi Ist“ of June: 1920? im 
the,sase: of Ram. Lal against The Municipal 
Board, of ‘Kairana,, a question: arose. as -to 
the authority of the  Aeting Seeretary of:, 
the Municipal Board!’ to sign and. verify 
the written statement’ on behalf of the 
Board: , ~The: somplainant in this ease, Kabul 
Singh, and Sharif Ahmad (the opposite:party) 
aie sboth Vakils: The former-was: present 
in bis professional  eapaeity representing- 
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Ramji Lal, and.the: latter. (who jis-also the 
Ohairman of the Municipal. Boardy was also 
in Court. When Kabul’ Singh took the 
objestion. as to,the anthority- of. the olerk, 
he. added. that.the pay of Ram Ohander 
Sahai was. only Rs. 10:to R3,.15. a. month. 
Thereupon ascording,to the evidenee Sharif 
Ahmad.broke. in and said: ."Ham- Ohander 
Sahai's status is higher than yours: Remark- 
able: as it. may, seem, thia. isthe- utteranee 
whioh eaused Kabul Singh: tœ anmmenea: 
9rimingl proseedings; It“ is-sid: there»waa: 
pre-existing ill.feeling, between: the. parties 
and the tone of the remark was eontemp- 
tuons: Batı: evem allowing: for-.this;. the 
oosurrense-was; int Our opinion; off so trivial: 
á nature: that’ no-persom of? ordibary-Halanee;, 
sense: and temper. would’. have. made it. the, 
aubjest offeriminal.-proseadings.. It. wasan 
ill: bred-- and ‘ill-mannered! remark, and; in:the- 
eireumatanses.@ foolish- one: as well: Mr. 
Satya. Chander, Makerji, who. appears for. 
Kabul: Singh; admits that: in. view: of. the; 
position of: Kabul Singh: notone in: Conrty 
eould heave takem the- remark’ seriously: 
That. being -so, no harm. sould be suffered’ 
by: Kabul: Singh, and we. think that. the: 
Magistrate should have dismissed . the: 
proaeedings as being vexatious and frivolous, 
Two similar eases have been sited; to us, 
whieh show: the'dinapproval' with- which this 
Court entertaind proseedings of'this kind; 
They are both:to ba foundin VolumeII1 of 
the Allahabad: Weekly:Notea: for- the year 
1883 and are reported respestively:at pages 
‘6 and 167, They are E npress v. Vansittart 
(6) and' Empress: v, Amtr-Hasan (7): We need 
not do-more: tban give: the- references, but we: 
entirely: approve: the point of view-of. the 
Tribunals who tried*those cases. We; there- 
fore; think'this‘is a -sonvietion’ wliiah*sliould! 
lie set'aside'and' that: the ltarned’ Magistrate’ 
should’ have sonsidered: the case-- as- one: 
properly- falling: withim seation 95» of the 
Indian Penal Code aud! should’ have-dismissed- 
itt 

We; therefore; set'asidé:tle sonvistion, and: 
order'that'the:&ne of Rs: 10; which we- are. 
told: has been paid, should be: refünded. 

Oonvictton set- aside, 
(6) A, W: N. (1883) 48: ° 
(0): As W? N; (1838) 167, 


1 
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LAHORE HIGH COURT, 
Ormar Revision No. 1468 or 1920. 
June 11, 1921. 

Present : — Mr. Juatise Abdul Qadir. 
DEVI CHAND, OccuriER, ann AMAR 
NATH, MANAGER, or tar GENERAL 
MILLS anp GINNING FAOTORY, 
LU DHIAN A—Accusgep 
PETITIONERS 
versus 


EMPEROR—— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), ss. 526 
(8), 587, 556—Transfer of case—~Adjournment, refusal 
to grant—Illegality—District Magistrate, who is 
Inspector of Factories, whether cum try case under 
Factories Act, . 


The refusal of à Magistrate .to give a reasonable 
opportunity to an accused person to apply for a 
transfer of the case, is an illegality which vitiates 
the whole proceeding. [ p. 880, col. 2.] 

A District Magistrate, who, as Inspector of 
Factories, directs the District Engineer to visit a 
factory and see whether certain directions have been 
carried out, is precluded by the provisions of sec: 
tion 6856 of the Oriminal Procedure Code from 
trying a prosecution based upon the report of the 
District Engineer, [p. 880, col, 1.1 


Oase reported by the Sessions Jndge, 
Ludhiana, with his No, 669 of 15th Oatober 
1920, 

The aosused on seonvistion by Lieutenant. 
Colonel, J. O. Ooldstream, O. B. E, I. A, 
Distriet Magistrate, Ludhiana, were sen. 
tensed, by order, dated 12th May 1920, under 
sestion 4l (f) of the Indian Fastories Ast 
(XII of 1911) to pay-a fine of Rs. £00 
jointly and severally, or in default to undergo 
one.month's simple imprisonment each. 

FACTS.—On 12 somplaints having been 
lodged under seetion 48 of the Indian Faetories 
Aet (All of 1911) by Mr. Taffs, the ins- 
pestor of Fastories in the Punjab, through 
the Publie Prosesutor, Sheikh Muhammad 
Nasib, Lieutenant Colonel Coldstream, the 
Distrist Magistrate of Ludhiana, tried 
summarily various Oseupiers and Managers 
of Faetories of this distriet. There were 
thus 12 eases desided: by the said District 
Magistrate with summary powers under 
seetion 260 of the. Oriminal -Proaedure:Code 
and -ha -sonvieted and -sentensed-thefollow- 
ing persons:— 


of the Partap Ginning Fine of Rs, 200. 


I, Surendra Nath, ‘ina È (1) Sections 24/41 (a). 
Factory, Khanna, 
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II, Piyare Lal, Occupier 
“and Manager of the Cotton 
Ginning Company Factory, 
Khanna, 


(2) Sections 24/41 (a) 
» 
Fine of Rs, 200, 


III. Devi Chand, Occupier, Y (3)Seotion 41 (7) :Fined 





and Amar Nath, Manager jointly and severall 

of General Mills ‘and Re, 20. ma 
Ginning Factory, Lud. (4) Section 41 (3) Fined 
hiana, Jointly and severally 


8, 50. 
| (5 Seotior4l(7):Fined 
jointly and several. 
ly Rs 200. 
| (6) section (41) (7). 
Fined jointly and 
severally Hs. 200. 
(7 /Seotion4: Gf): Fined 
jointly‘and several. 
ly Ra. 200. 


Total .., Rs, 670, 
IV. Ohandra Bhan, Piyare) (8 Section 4l fg). 


Lal, Mons amy Wangen. | Fined jointly and 


5 





and Munshi Ram, Manager, severally Hs, 
of Ludhiana Mills Oo, | (9) Section 4c 0 
Ludhiana. ! Fined jointly and 
ı Severally Rs, 60. 
| (10) Section 4l (f). 
1 Fined jointly and 
| severally Rs. 1926. 
(11) Section 41 G). 
Fined ‘jointly -and 
severally Hs, 60. 
(12) Section 41 (a). 
| Fined jointly and 
| severally Rs, 200, 
J Total Rs, 550. 





These judgments being not sapnealat 
under section 414 of the Onision eee 
esdure Code, the -eonviets have presented 
to this Court 12 applieations ‘for revision 
of the  Distrist Magistrate's proceedings 
and I take them up all together, 


The following technienl  óbjestióngs have 
been raised by all the:appliearita:and they 
are sommon to 'all the 12 eases :— 


(1) The Distriet Magistrate, being t 
Oo-offisidl Inspector of Fastories in i 
Distriet under ‘section 4 (3) of the Indian 
Faetories. Aet, was ‘Personally interestéd.in 
the ‘applisants’ prosesution and was thus 
debarred from “trying these ‘eases ‘ander 
the provisions of:seetion 556-of ‘the. Criininal 
Procedure: Code. 


(2) Summary trial of these eases - 
not authorizad by the law. TU SIME 


(3) The applieants were given no ehaneg 
to ‘defend: thémsélves, 7: i: 
e 
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In applisations Nos. 68 to 71, 77, and 85 
to 89 an additional ground is raised which 
runs as follows :— 

(4) The -Distrist Magistrate ought not 
to have tried the eases against these ap- 
plisants after they had put in applisations 
under section 526 (8) of the Oriminal 
Proesedure Code for postponement of the 
proseedinga with a view to enable them 
to apply to the High Court for transfer 
of the sases from his Court. 

In applisations Nos. 31 and 32 presented 
by Surendra Nath and Piyare Lal res- 
pestively, a further teshnieal objection is 
raised: whieh is to the following etfeot :— 

(5) The District Magistrate committed 
a serious irregularity in omitting to resord 
the eomplainants’ statement under the pro- 
visions of sestion 200 of the Criminal Pro- 
sedure Code. 

‘There are otber objestions too raised by 
the applicants whieh more or less bear 
on the merits of the oases and I would 
rather ignore them on the revision side. 

GROUNDS.—I take up the 
objestions. enamerated above seriatim, 

(1) The applieante’ Counsel have quoted 
Lorinda. Ram-Sewa Ram v. Emperor (1), 
and urge that a District Magistrate, 
being an Inspector of Fastories under a 
spesial Statute, is undoubtedly peraonally 
interested in, these eases. ssording to 
them the  Distriot Magistrate, being the 
Loeal Inspestor, is supposed to see that the 
fastorics in his district are worked assord- 
ing tó law and he is really interested in 
the fact that the persons who break the 
law, be duly punished. : 


It is, moreover, argued on behalf of Devi 
Chand and Amar Nath that the Distriet 
Magistrate (Lieutenant-Oolonel Coldstream) 
delegated his powers: under the Indian Fas- 
tories Aet to Mr. Giddens, Distriet Engineer, 
for inspestion of their fastory and that such 
delegation shows ina way the Distriet Magis- 
&rate's personal interest, Itis pressed on be- 
halfofOhandar Bhan and others thatunder ths 
Distriet Magistrate's instructions, Mr .Gid. 
dens made an inspeetion of their fastory also, 
and the Police searehed out their boys; and 
that this aetion at the hands of the said 


(1) 55 Ind. Oas. 997; 1 1.886; 75 P.L, B. 1920; 
fa Or, L. J. 389,171. R..1920 Or, 
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Magistrate was tantamount to his taking 
part in the investigation. 
The Publio Prosesutor, Sheikh Muham- 
mad Nasib, has appeared before me in 
the oases of Surendra Nath and Piyare 
Lal only and bas quoted Ganesht, In the 
matter of the petition of (2) in reply to the 
arguments of Lala Mela Ram, Vakil for the 
latter, in the other oases the Crown has 
remained unrepresented before me. I do 
not think that the ruling quoted by the 
Pablie Prosesutor has muah forse, inasmuch 
as I do not see that the “substantial interest”. 
mentioned therein ean be supposed to bə 
absent in an Inspector of Fastories, ' 

In Devi Chand and Amar Nath’s oases 
the learned District Magistrate has himself 
used the following words:— 

"On April ist Mr, Giddens, District 


Engineer, visited the factory under instrua- 


tions from the District Magistrate to see 
whether the orders given by Mr. Taffs in 
letter of Marah 12th had been earried out 
and found the line shaft still unenslosed.”’ 
In Chandar Bhan and others! eases the 


' words quoted below from the Distriat Magis- 


trate’s judgment are worth sonsideration. 

“Mr, Giddens, Distrist nginger, visited 
this faetory on April Ist with a view of 
ascertaining whether certain orders sonveyed 
by the Inspestor of Factories in his letter, dated 
2nd Februsry 1920, had been oarried out." 

Both the letters issned by Mr. Taffs 
apesified in the above quotations were’ 
addressed to the  Osoupiers: of JF astories . 
and sopies thereof were sent to the 
District Magistrate for information and. 
inquiry whether the instruetions laid 
down therein had been earried out. It was 
in eomplianee with Mr. Taffs’ request that 
Mr. Giddens was deputed by the Distriet 
Magistrate to inspeet these factories. The: 
ciroumstanees mentioned above go mush way 
to show that the Distrist Magistrate was 
keen on seeing that the fastories worked’ 
assording to rules and thus he svineed a 
personal interest.. I am inelined to think 
that this objeetion has mush forse. 

(2) This objestion is not tenable. Seotion: 
260 (a), Oriminal Procedure Code, provides 
for the summary trial of these offenses and 
nothing debarred the Distriet Magistrate 


(2) 16 A, 192 (E. B.); A. W. N. (1893) 79; 7 Ind, 
Dec. (N. B.) 841, 
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from exereising his disoretion in the matter 
of prosedure for trying these oases, 

Sheikh Ghulam Rasul, Counsel for Devi 
Chand and Amar Nath, has admitted before 
me the weakness of this objsetion. 

(3) This objeetion too has no legs to stand 
upon, Snummonses were issued to all the 
applisants to appear on the dates fixed, ready 
with their evidenee, It: was their business to 
bring all to the nesessary evidence with them. 

(4) This objestion relates to the sasen of 
Devi Chand and Amar Nath, and Chandar 
Bhan and others, and it is urged by their 
Counsel that just when they applied for 
postponement, the District Magistrate should 
not have heard the eases and spesially when 
he was informed that by his offieial eapasity 
under the Indian Fastories Aet he was 
debarred from doing so. In this sonnestion the 
Counsel have quoted Baggu Mal v. Emperor 
(8), Kal Oharan Ghose v, Emperor (4). 

I see that Devi Chand and Amar Nath were 
summoned to Oourt fcr 29th April 1920 and 
then for llth May 1920.  Proseedings were 
recorded by the learned Distriet Magistrate 
on lith May 1920, when the arguments of the 
Counsel were also heard, and judgments were 
announased on the next day, Applieations for 
postponement of proeeedings were presented 
in Court on llth May 1920 and were rejeeted 
the same day. In the sases of Ohandar 
Bhan and others the proeeedings were 


resorded on llth May 1920, arguments were 


heard the next day and the judgments were 
delivered on 13th May 1920. Applieations for 
postponement in these oases too were made 
on llth May 1920, and rejested the same day. 
The grounds for the learned Distrist Magis. 
trate to rejest these applisations were that the 
faets did not warrant any postponement 
and that the prayer should have been made 
in the beginning of the proseedings. It is 
not apparent from the proseedings at what 
partieular time on llth May 1920, these 
applisations were presented by the appli- 
eants and rejested by the Distriot Magistrate, 
but probably they were presented before 
the former were salled upon to &dduee their 
defense. I think the eireumstanses were 


(3) 17 Ind. Cas, 68; 1 P. R. 1918 Or; 264 P. 
L. R. 1912; 13 Cr, L. J. 746; 42 P. W. R., 1912 


Cr. - 
8 Or, L, J. 477. 
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such as entitled the applisants to oa post. 
ponement of their cases. Baggu Mal v, Em- 
peror (3) lays down that refusal to give time 
for applieation for transfer under sestion 526 
(8), Oriminal Prosedure Code, is an illega-, 
lity whieh is suffisient to vitiate the prossed- 
ings. The Caleutta ruling makes all pro- 
seedings voidable if not void after the Court 
has made a refusal to order postponement, 

(5) This irregularity is, no doubt, apparent 
from the fase of the resord; but it is im. 
material as the Pablie Proseeutor has stated, 
and is anrable under sestion 537 (a) of the 
Criminal Prosedure Code, vide Girdhari Lal 
y. Emperor (5). This flaw by itself has 
ossasionsd no misearriage of justice nor in. 
validated the subsequent proseedings. 

Having in view my remarks on objections 
(1) and (4), I report thess oases to the High 
Court of Judieature at Lahore for orders, 

Lala Balwant Bat, for the Petitioners, 


l ORDER.—Twelve sonnested petitions for 
revision were put in before the Sessions 
Judge, Ludhians, and he has by his report, 
dated lith September 1920, sent up all of 
them to the High Court for orders. Twelve 
somplaints under the Indian Factories Aot, 
XII of 1911, against the petitioners, Osou- 
piers or Managers of «sertain faetories ‘in 
Ludhiane Distrist, were filed in the Court 
of the District Magistrate and were sume 
marily tried by him. -He aonvioted the various 
gecused persons in all the twelve oases and 
passed sentences of fine against them, The 
petitioners then applied to the Sessions 
Judge for revision of the orders of the Distriot 
Magistrate. I propose to deal with ten of these 
petitions together, as the points of law 
arising in five of them are absolutely identieal 
and those in the remaining five are similar 
to the same. The two I propose to deal with 
Beparately are, 1 think, on a different footing 
and will be disposed of by a separate order. 
There were five enses against Devi Ohand 
and Amar Nath of the General Mills and 
Ginning Fastory, Ludhiana. They are re. 
presented in this Court by Lala Balwant Rai, 
Vakil, There were five eases against Chandar 
Bhan, Piara Lal and Ganga Sahai, Oseupiers 
of the Ludhiana Mills Company, Ludhiana, 
and against Munshi Ram, Manager of the 
same Consern. These men are not present 


(5) 10 Ind. Oas. 156; 11 P, R, 1911 Or. 82 


P. W. B, 
1911 Or, 12 Cr. L. J, 21% 146 P L, R. NAN, V B 
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before me either in peraon or through Counsel 


but-are among those whose oases have been 
reported by the Sessions Judge, who is of 
Opinion that there are some good grounds for 
revision. f 
' -Lala Balwant Rai has addressed lengthy 
arguments to this Court on the points ‘raised 
in the grounds of revision, but as I think a 
re-trial must be ordered in the ease, it is not 
nBsessary to referto any but two of them, 
whieh are the only ones having a bearing 
on the question of a re-trial. The main 
point-is that the learned Distriat Magistrate, 
who is an  Inspestor of Factories 
and who, as sueb, ordered Mr. 
Distriet Engineer, to visit the fastories above 
named and to report whether the dirsetions 
of Mr. Taffa, Inspeetor of Faetories, Punjab, 
had been carried, ont was not sompetent to 
try eases based on that report.  Relianse is 
plased for this contention on Lorinda Ram- 
Sewa Ram v. Emperor (1), a Division Beush 
rüling of this Court, whieh lays down that 
a “ Di&triót Magistrate, who, as Inspeator 
of‘Fastories, ordered an enquiry to be made 
and in the same oaapasity sanetioned the 
proseeution, is disqualified by sestion 556 
of the Code. of Criminal Prosedure from 
trying the ease.” It is true ‘that in the 
present instanee the prosesution had not been 
sanstioned by the Distrist Magistrate and 
the ‘eomplaints in question were signed by 
Mr. Taffs and filed through the Publie Prose- 
sutor, but what the Distriet Magistrate had 
done in deputing Mr. Giddens fo report and 
in ‘having sorrespondenee with Mr. Taffs 
ralating to “the proseeutions, was, I think, 
enough to preelude him from trying the 
sásos himself, It may be mentioned that 
the Counsel for the petitioners urges that there 
ig&/no seetion in the Faetories Ast, nor any- 
thing in the rules made under the Aet, 
&üthorising the Distrie& Magistrate to'dele. 
gate hia funetions as an Inspector of Fas. 
tories in’ his‘Distriet to amother, but that is a 
question whieh need not be dissussed in the 
present ease, as I am holding that the essem 
should have been ‘tried by some Magistrate 
other than’the' Distriet Magistrate. 
“The-ségond point that is worthy of notiee is 
thát/the' patitioners 'eomplain that the provi- 
sions of sub‘seetion’Sof seetion' 526, Criminal 
Prosedure Code, were not observed by the 
learned Distriat Magistrate . and -an .adjonrn. 
Rent wan. not granted to thom to move for 
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a transfer of their ease to any other Court. 
on the legal ground above mentioned. It has 
been held by the Oaleutta High Court | al 
Charan Ghose v. Emperor (4)] that a Magis- 
trate is bound to postpone the hearing of a 
case for the purpose of enabling a party :to 
apply toa higher Oourt for a transfer and 
his refusal to do so ‘renders the subsequent. 
proseedings voidable, if not void. The 
Punjab Chief Oourt has taken even a stronger 
view of the matter in Baggu Mal v, Emperor 
(3) and has held that a refusal 
to give a reasonable opportunity to an ao- 
aused person to apply fora transfer of the 
ase, is an illegality whish :vitiates the whole 
proceeding. 

For the above reasons these ten Revisions 
Nos. 1468, 1469, 1470, 1471, 1472, 1473, 
1475, 1476, 1480 and 1401 of 1920 are. 
ascepted and the oonvietions of the asaused’ 
in allthe ten oases are set aside with the 
direstion that the aasused may ba 're-tried 
&ssording to law in a Court of sompetent 
jurisdiotion. The fines, if realised, will be. 
refunded. It may be added with -referonee 
to the objestion of the petitioners ‘to their. 
summary trial that though the Sessions 
Judge has eorreetly pointed out that it waa 
allowable to try their sases by way of a 
summary trial, yetit must not be lost sight 
of that it would have been more satisfastory 
to regularly try, by the ordinary procedure, 
eases in whish disputed and arguable Points 
of law and fast arise, as they did in the 
present instance. 

Hevistons accepted, 
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LAHORE HIGH COURT. 
Seconp Otvir, Appean No, 2117 or 1917. 
June 17, 1921. 

Present :—Mr. Justise Abdal Raoof 
and Mr. Justiee Moti Sagar. 
HANS RAJ AND OTHERS —PLAINTIFES— 
APPELLANTS 

' versus 
MAULU AND OoTHERS—DEFENDANTS 


—HEsPONDENTS. 
, Shamilat -land~—Adverse possession by ome co- 
sharer, 


In order to establish complete ownership by 
adverse possession over shamilat land, the co-sharer 
claiming exclusive ownership must show two things, 
namely, (4) that the land has been in his exclusive 
possession, and (it: that he has openly asserted 
his exclusive ownership or has done some overt 
got to show the intention of holding the land as 
his own. [p. 881, col 2.] 

The mere retention by the Revenue Authorities 
ef the names of the other co-sharers after the 
usurping co-sharer’s exclusive possession has begun 
does not prevent limitation running against them. 
Nor does even a decree in their favour, not 
accompanied by actual effective assertion of rights 


and taking possession of those rights, help them. 
[p 882, col. 2.] 


* Gangadhar v. Parashram Bhalchandra, 29 B. 300; 
7 Bom. L. B. 262 and Putkia Valappil Ayissa v. 
Lakshmana Prabhu,9 Ind. Cas. 795; (1911) 1 M. W. 
, N. 207; 9 M. L, T. 420, relied upon. 


Seeond appeal from a  deeree of tha 
Distriot Judge, Gujranwala, dated the 25th. 
April I917, reversing that of the Subordinate 
Judge, Firat Clase, Gujrat, dated the lOth 
Marsh 1916. 

Mr. Nanak Ohand, for the Áppellanta. 

Diwan Mehr Ohand, for the Respondents, 

JUDGMENT.--This was a suit for a 
declaration to the effest that the plaintiffa 
were the exelusive owners of 17 kanals and 
19 marias of land situated in the village 
Hetam, Tahsil Phalis, Distrist Gujrat, and 
that the defendants were not entitled to. 
get it partitioned, the parties to the acit are. 
admittedly the oo sharers in the village, . and 
attashed to the village are certain shamilat 
lands. 
whish the suit relates is a part of the shamilat 
lands, The history of the land as disslosed 
in the evidenee is that originally it was 


revenue-paying land and for a time it was 


ineluded in the abadi of the village and was. 
treated as abad?*land. Subsequently it again 
assumed the sharacter. of revenue paying 
land, The plaintiffs, while admitting the 
land in dispute to ba'a part.of the shamilat 
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* ?é 


lands, alleged that they had asquired an 
indefeasible and exelueive right of ownership 
by adverse possession for more than 12 
years. 

The Court of first instanee desreed the suit* 
but the lower Appellate Court in appeal has 
dismissed it and the plaintiffe-appellants have, 
therefore, some up in sesond appeal to this 
Oourt. 

The general rule applieable to suoh land 
is that the possession of one so sharer is looked 
upon as the possession of all the ao-sharers, 
but the so-sharer in possession san sonvert his 
possession into an adverse possession by some 
overt ast showing unequivocally that he 
intends to hold exelusively for himself. If 
this possession eontinues adversely against 
the other eo-sharera for more than 12 years, 
the 60 sharer in possession may aequire A 
complete and indefeasible title against 
the other eo sharers, The rule dedueible 
from the various authorities is that in order 
to establish eomplete ownership by adverse 
possession over shamtlat land, the so-sharer 
elaiming exelusive ownership must show two 
things, namely, (1) that the land has been 
in his exelusive possession, and (7%) that he 
has openly asserted his exelusive ownership or 
has done some overt aet to show the intention 
of holding the land as his own, Now 
assording to the summary of the evidenee 
given by the Court of first instanee the 
tollowing fasta have been brought out :— 

(1) That the plaintiffs! grandfather, Ganga 
Raw, asserted his exolusive possession over 
a part of the shamslat land in 1870, 

(2) In 1572 tbe owners of the palis 
objected to an entry in the revenue papers 
indieati.g the exolusive possession of the 
plaintiff grandfather, and applied for the 
sanoslinsion of the entry. The plots in 
dispute were Nos, 2070, 2058 and 2072, 
aggregating approximately to 27 . kanals, 
The Uommissionerein appeal allowed the 
claim of the  so--harers with respest to 
Noa 2063 and 2072, but he disallowed it with 
respest to No 2073 From the statement of 
the plaint;ff. Pader before the Firat Court 
dated Gog Yus Fubraary 1919, 16 is alege that 
the present suit only relates to the two plots 
Nos. 2668 and 2072. 


to 


(3) In .893 the defendanta - elaimed 
have thia land partitioned. The plaintiffd 
again asserted their exaeluaive right of 


ownership by adverse possession, “Tha 


» "T — 
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‘Court did not go into this question, but 
refused partition on the ground that the land 
forming part of the abads, sould be dealt with 
by a Civil Court alone. The question of title 


“was thus left undetermined. 


(4) In the jamaband? of 1895-96 the land 
is resorded as being in the exelusive posses: 
sion of the plaintiffs’ father, Nanak Ohand, 
with a note appended that he eultivated it 
without paying any rent to the owners, 

(5) In the ;amabandi of 1899-1900 the 
same entry is repeated with an additional 
remark that he had sonstrueted a kotha 
and had begun to work a new well, The 
Tahsildar's report, Exhibit D-3 dated the 
12th November 1893, shows that Nanak 
Chand had sonstrueted certain. buildings 
subsequent to the disallowanoe of the partition 
with the objest of showing his own possession. 

(6) The entry as to the possession of Nanak 
Chand is repeated in the jamabandi of 1903 04 
and of 1907.08. 

. The Court of first instanee mostly relied 
on these entries and held that the plaintiffs’ 
ancestors bad acquired complete ownership 
over the land. There is no slear finding by 
the Court as to the astual possession of the 
exact area over whioh the plaintiff’ aneestors 
held the possession. In appeal the learned 
Distriet Judge took into sonsideration all the 
dosumentary evidense on whieh the Court 
of first instanee had relied, but oame to a 
different eonelusion as to the question of 
adverse possession. In sonsidering the 
nature of the property the learned  Distriot 
Judge held that after the land had ceased 
to be a part of the abadi, it was shown as 
shamilat iarf, that after the Settlement of 
1892 a small area of two kanals only was 
shown 88 chahz, that in 1899-1900 tbis area 
had grown to 19 kanals, and that in 1903.04 
the aren had inereased to 21 kanals and 
15 marias In 1:07.08 the same area is 
recorded, It would hayp served a useful 
purpose if the learned Distriet J udge had 
gone on to find as to who had been in posses- 
sion of this land all these years, More 
entries in the revenue papers, baving regard 
to the.litigation between the parties, eannot 
show that the plaintiffs had been in astual 
possession of these lands. In the present 
suit only 17 kanals and 19 marias are claimed, 
while, asa matter of fast, in 1903 04 21 kanala 
and 15 marlas of land are shown to have been 
brought under enltivation, If the. plaintiffs 
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were in possession of 17 kanals and 19 marlas, 
some one else must have been in possession 
of the remaining ares. On tbe question of 
adverse possession the judgment of the 
learned Distrist Judge is not very illuminat- 
ing. In the following passage. the learned 
Judge suggests an explanation for the 
inaetivity of the defendants : — 

‘It appears to me that the faot they did 
not interefere by bringing a suit against the 
plaintiffs between the years 1885 and 1911, 
when the latter are shown eorrestly or not 
as having gradually brought the land under 
sultivation, is, in my opinion, only tantamount 
to a submission to what they understood by 
the order of the year 1893 that onae the land 
was inside the eommon abadi they sould not 
have it partitioned and, therefore, it was. 
safe from any assertion of individual owner- 
ship. They, therefore, naturally enough 
looked upon the oasupation of the plaintiffs 
as osaupation on the part of all.” 

In plain English this passage means that 
while the plaintiffs were asserting their ad. 
verse possession and were bringing portions of 
the land under sultivation, the defendants re- 
mained quite inastive and did not try to protest 
their rights, The defendants sanuot benefit 
by their inastivity. We eannof, therefore, 
endorse the view of the learned Judge, as it is 
quite opposed to the rule laid down in 
Akbar v. Tabu (1). In that ease the 
learned Judges, after referring to the general 
rule applisable to the possession of a. 
so-sharer over ‘a shamilat land and his 
ability to eonvert his possession into adverse 
possession by alear assertion and by soms 
overt ast, proseeded to make the following. 
observations :— 

" (t is the business of those eo sharars, 
within limitation, actually and effestually to 
assert their rights and tobreak up the usur. 
per's exolusive possession. The mere reten. 
tion by the Revenue Authorities of the names 
of those eo-sharera as such, after the aforesaid 
overt aat has been done, does not prevent limi- 
tation from running against them [ Gangadhar 
v. Parashram Bhalchandra (2) , nor does even 
a desrae in their favour, not assompanied by 
actual effestiva assertion of rights and taking 
of possession of those rights, help them 


" (1) 22 Ind. Cas. 805; 45 P. R. 1914; 105 P. L. R, 


1914; 61 P. W. R. 1914. 
t (2) 29 B. 300; 7 Bom, ly. R. 252, 
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[P uthia Valappil Ayísia v. Lakshmana Prabhu 
; & gage apparently exaatly in point." 

From the deeision of the learned Distriet 
Judge it is quite slear that the defendants did 
not aetually break up the plaintiffs! exelusive 
possession, if any there was. In the view whieh 
the learned Judge took of the ease he evi- 
dently did not think it nesessary to resord any 
" finding as to the extent of the land over whieh 
the plaintiffs had shown astual exelusive 
possession or as to the length of that posses- 
Blon. In our opinion there is elear evidense 
on the resord to show that the plaintiffs un- 
equivosally asserted their exslusive possession 
If that possession was astual and extended 
over a period for more that 12 years, they must 
be held to have asquired eomplete title by 
adverse possassion, In order to dispose of this 
appeal satisfastorily it is necessary to sali 
upon the lower Appellate Ocurt to resord 
findings on the following issues :— 


(1) Have the plaintiffs or their aneestors 
been in exslusive possession of any portion of 
the shamilat land P Ifso, what is the area 
over whieh this exelusive possession has 
existed ? 

(2) Have the plaintiffs or their ansestors 
eontinuously been in sush possession for more 
than 12 years ? 

(3) In. what.manner have..the plaintiffs 
or their ansestors exereised their right of 
Ownership and over what area P 

(4) Have .the defendants been exersising 
their right of ownership over the land 
in dispute, and if so, in what manner." 

On reseipt of the findings ten days 
will be allowed to the parties t3 take 
objestions. 

Issues remitied, 


(3) 9 Ind, Cas. 795; (1911) 1M. W. N. 207; 9 M. 
L. T. 420. | 
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ALLAHABAD HiGH COURT. ° 
‘Seconp O:vic Appear No. 319 or 1919, 
May 13, 1921. 
Present: — Mr. Justise Lindsay and 
Mr, Justiee Kanhaiya Lal. 
MUHAMMAD MUIN-UD-DIN AND ANOTHER 
—DrzrFENDANTi— ÁPPELLANTS 
versus 
Musammat JAMAL FATIMA-— 


. — PrAINTIFF — RESPONDENT., 
Contract Act (IX of 1872), s. 28-—~Ante-nuptial 
agreement securing maintenance for wife in case of 
dissensions, whether enforceable. 


An agreement executed before marriage in order 
to restrain|the prospective husband from ill-treating 
his wife, or behaving improperly towards her, 
or capriciously turning her out, which secures to 
her a suitable maintenance for her life in case such 
treatment is meted out to her, is not opposed to 
the provisions of section 23 of the Contract Act, 
nor does.i6 encourage or facilitate a separation be- 
tween husband and wife, and is enforceable. [p. 884, 
cola, 1 & 2.] ” | 

Sesond appeal from a deeree of the 
Subordinate Judge Budaun, dated the 9th 


Deeember 1918, 


Mr, S. Abu Ali, for the Appellants. 
Mr, Iqbal Ahmad, for the Respondent. 


JUDGMENT.—The question for eonsidera- 
tion inthis ease is whether an ants. nuptial 
agreement made between a lady and her 
prospestive husband and her prospestive 
father-in-law, providing for the payment of a 
eertain maintenanse in the event of future 
dissensions between her and her .prospeetive 
husband, is good in law and enforeeable after 
her divoree or is opposed to publis poliey and 
void. The Courts below found that the 


agreement was not opposed to publie polisy- 
‘and granted the plaintiff a deeree for the 


amount elaimed by her. It appears that 
Mehdi Hasan, the husband of the plaintiff, 
had married twiee before and on eash oeeasion 
he seems to have ill-truated his wife, The 
father of the plaintiff was, therefore, naturally 
anxious that something should be done in 
order to protest his daughter from similar 
ill.treatment and to sesure for her a mainten. 
anee allowanee in ease his daughter and 


` Mehdi Hasan eould not live happily together, 


The agreement in question provided that in 
sage of dissension or disunion the prospeetiye 


husband and his father should be bound tò ` 


pay an allowanee of Rs. 15 per month in 


addition ' to the dower-débt to the lady for ` 
property wag” 


fe; and  eertain 


* 
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hypoéheoeated to sesure the payment of that 
allowanse. itis sommon ground that the 
plaintiff was divorsed by her husband on the 
14th of August 1917 and & formal deed of 
divoree was exeeuted and registered some 
months later. But long before that date 
differenees had apparently eropped up be- 
tween them, The lady had gone baok to the 
house of her father in 1912 and a notisa was 
sent by the husband to the father of the 
plaintiff on the 30th of Ostober 1912, coushed 
in insolent terms.and demanding that the 
plaintiff should be sent bask to his house 
with her. jewellery, There was other 
evidense too to show that there had been 
dissensions between the plaintiff. and her 
husband from about that time. On that 
evidence the Courts below awarded to the 
plaintiff the allowance mentioned in the 
agreement. from the 30th of  Ostober 
1912. ` 

The learned Connsel for the appellants 
sontends on the authority of the desision in 
Bat Fatma v. Alt Mahomed Atyab (1) that the 
agreement was unenforeeable; but that was a 
ease in whieh a person, who had a wifs 
living and wanted to marry another, had 
entered into an agreement with his first wife 
that he would pay her a sertain ellowanee as 
maintenanee, if any disagreement took 
plase between her and him thereafter, Tha 
agreement in that ease was treated as opposed 
to publie polisy, besause it eneouraged a 
separation between the husband and his wife. 
The agreement in the present case was 
exesuted before marriage in order to restrain 
the prospeetive husband from ill-treating his 
wife, or behaving improperly towards her or 
caprisiously turning her out. The dower-debt 
payable to the plaintiff was undoubtedly some 
sosurity against a saprisious divoroe, but that 
was evidently not sonsidered enough to 
protest her from illtreatment; and the 
agreement in question was obtained to 
sesure her against fll. treatment and to 
ensure for her a suitable amount of 
maintenanse in ease sush treatment was 
meted ont to her, In view of the 
sireumstanees established we do not sonsider 
that the agreement in the present ease 
offended the provisions of seation 23 of the 
Indian Contrast Ast (IX of 1872) or 


(1) 17 Ind. Cas, 948; 87 B. 280; 14 Bom, D, R., 


INDIAN CASES, 


[1994 . 


eneouraged or faeilitated & separation between" 
the plaintiff and her husband. The 
marital rights ended with the divoree ; but 
the sontract subsists till the plaintiff dies or, 
breaks it, and so long as the right to. 
maintenanes ‘lasts, it cannot be treated as 
devoid of sonsideration or opposed to publis 
policy. The finding of the Court below that 
the dissensions existed from the 30th of 
Ostober 1912 is eonolusive and sannot be 
disturbed in sesond appeal. The appeal, 
therefore, fails and is dismissed with sosís, 
ineluding in this Court fees on the higher 
ssale, 
Appeal dismissed, 


LAHORE HIGH COURT. 
MASOELLANEOUS ÜrvIL APPEAL 
No. 1910 or 1920. 
May 18, 1921. 
Present ;— Mr, Justiso Wilberforee 

and Mr. Justiee Abdul Qadir. 

NOTAM DAS—VzxpsE—DzoREE- HOLDER 
—ÁPPELLAXT ` 
versus 

Qhakur LAOHHMAN SiINGH—Jupesenr- 


Desron— RERPONDENT. l 
Civil Procedure Code (Act V of 1908), O. XX1, r. 
16, non-compliance with, effect of, 


- 


The provisions of Order XXI, rule 10, of the 
Civil Procedure Code are of a mandatory nature 
and non-compliance with them renders all proceed. 
ings in execution void. [p. 885, col, 2.] 

Missellaneous appeal to set aside an order 
of the Distriest Judge, Montgomery, dated the 
218t August 1940, passed under sestion 169 of. 
the Companies Ast, 1882, 

Lala Har Gopal, for the Appellant. 

Lala Mehr Ohand Mahajan, for the Re- 
spondent, 

JUDGMENT,—The respondent, Thakar 
Lashhman Singh, was held to be a ‘sontribu- 
tory of an insolvent Company and a payment 
order under sestion 150 of the Companies 
Ast was passed against him on the 7th 
September 1918 for Hs, 11,447. The Official 
Liquidator applied for exeeution in respeet of 
this amount in the Court of the Distriet Judge 
on 22nd Mareh 1919, Hè had previously 
sold the assets of the Company, ineluding the 
aum now in dispute, to the present appellant on 
10th March 1919, and the sale was sanctioned 
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by the Court on the lith Marsh 1919. On 
the 3lat Mareh 1919 on the applieation of 
of the Offieial Liquidator the name of the 
assignee was brought upon the resord. Attaeh- 
ment of the property of the respondent was 
applied for on the 3rd July and &n order of 
attashment was served upon him on tbe 15th 
July. Then further proesedings were stayed 
on the 8th August, as the judgment-debtor's 
wife instituted a deslaratory suit that the 
property attashed had been gifted to her, 
In this ease the judgment-debtor and the 
assignes were both parties and on 25th 
August 1919 the judgment-debtor, among 
other pleas, urged that the whole prosesdings 
in exesution were nof binding against him 
&8 the prosedure preseribed by Order XXI, 
rule 16, had not been followed. The uit was 
eventually dismissed, It was followed by an 
appeal and proseedings in exeeution were 
again stayed by an order of this Court. The 
present appeal arises out of an applisation 
by. the judgment-debtor, dated the 23rd June 
1920, that the exesution proseedings against 
him be set aside for various reasons, ineluding 
the illegality of their institution, The Dis. 
triet Judge, relying upon Kasum Golam 
Hussein v. Dayabhat Amarsi (1) and Gul 
Muhammad v. Bandu (2), has held that whole 
exesution proseedings were bad in law owing 
to the non:somplianee by the deaeree-holder 
amsignee with the provisions of Order XXI, 
role 16, The assignee deeree-holder has 
appealed to this Court and the matter being 
of importanes has been referred to a Division 
Bensh, and we have heard Mr. Hargopal on 
behalf of the appellant, 

Oounsel urged that the prosedure laid 
down in Order X X [, rule 16, for the serviee of 
a notiee of transfer on, the transferor and the 
judgment-debtor is of a direstory, and not of 
a mandatory nature and that a failure to 
somply with the terms of the rule. in ques: 
tion does not vitiate subsequent proseedings. 
On this point he kas relied espeeially on a 
Division Baneh judgment of this Oourt print- 
ed ag Harnam Singh v. Hamira Mal (3). In 
that case, however, the sirsumstanses ware 
of a peeuliar eharaeter, The-attashment pro: 
eeedings had been going on for years and on 


(1) 12 Iad. Ona. 547; 36 B. 68; 18 Bom. L, R, 
973 


(2) 56 Ind, Cas. 461. 
(3) P. L. R, 1909p, 157, — 
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no less than two ossasions had the judgmorit- 
debtor gone up to the Court of Appeal in 
souneetion with other ohjeetions, It was not 
until the sonalusion of these proaeedings and 
the confirmation of the sale that the judg- 
ment-debtor took the objestion that the 
provisions of sestion 232, Civil Prosedure Code, 
now Order XXI, rule 16, had not been eom- 
plied with, The Judges rightly held that the 
objeation by the judgment-debtor at so late 
a stage was not entertainable, Mr. Har 
Gopal, however, relies upon a remark in 
the judgment that it was “an irregularity 
no doubt but of & minor kind and had led 
to no prejudiee." Counsel had no other 
authority in favour of his sontentions, and 
we have no doubt that the law on the sub- 
jest is more eorrastly deseribed in other 
judgments. A leading sase is Kassum Goolam 
Hussein v. Dayabhai Amarst (1). In that ease 
notise under Order XXI, rule 16, astually did 
issue to the judgment-debtor, but attaehment 
took plaee before the Court had heard the 
objestions of the judgment-debtor, as required, 
The Court held that sll the proeeedings in 
the attashment were a nullity. It follows 
a fortiori that where no nofiee has issued, sub- 
sequent proseedings must be sat aside, 
Another elear authority on the game point is 
Sreenath Das v. Achutananda Mahanti (4), & 
Division Bench judgment of the QCaleutta 
High Gourt. In addition there are other 
authorities whish support the view of the 
Distrist Judge, namely, Bonomals v. Joy Kumar 
Baidya (5), Gulzart Lal v. Daya Ram (6) and 
Gul Muhammad v. Baniu (2). We bave no 
doubt that the provisions of Order XXI, rale 
16, are of & mandatory nature and that non- 
&omplianee with them renders all proeeedings 
in exesution void. Mr. Har Gopal attempted. 
to argue that there had been mush delay ‘in 
objesting by the judgment-debtor, ag in 
Harnam Singh v. Hamira Mal (3) sited 
above We eannotagrés with this argument, 
as the objection was made only some six 
weeks after notice was reseived and mean- 
while the attashment proesedings had noh 
progressed. 

Mr. Har Gopal attempted also to show that 
theapplisation of 26th June 1920 by the 


(4) 6 Ind. Cas. 262; 11 C. L. J. 354, 


(6) 29 Ind. Oas. 678. 
(6) 9 À. 40; A. W., N. (1886) 237; [5 Ind, Bea 


(weg) 401. 8, 
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judgment.debtor to set aside the proseedings 
in exeeution was time-barred, He urged that 
Artiele 164 governed the sase, inasmueh as 
the order for attashment amounted to a 
desree, This sontention was not seriously 
urged and deserves no remark, 

We uphold the order of the lower Appel- 
late Oourt and dismiss the appeal with costs. 


Appeal dismissed, 


FALLAHABAD HIGH COURT. 
Sgcoxp Oivin APPRAL No, 499 or 1921, 
May 18, 1921. 

Pressnt.— Mr. Justise Walsk and Mr, 
Justice Wallash. 

NATHI AND ANOTHER—P LAINTIFF8 — 
APPELLANIS 
vereus 
TURSI AND ANOTHER— DEFENDANTE — 
RESPONDENTS, 

' Limitation Act (IX of 1908), &ch. I, Art, 182— 
Bond fixing period for re-payment—Lender, right 
of, to sue on occurrence of  default—Defawult — 
Money, when. becomes due—Limitation, terminus a 

guo, 


Where the terms of a bond provide if the 
borrower makes default in payment of any in- 
stalment, the lender can sue for the whole 
amount, the money becomes due, within the mean- 
ing of Article 182 of Schedule I tothe Limitation 
Act, when a default is made, and time rung from 
the date of the default, 

The test of whether money becomes due or not, 
is the obligation which the borrower has taken 
upon himself by his signature to the written docu- 
ments, Jt cannot depend on the volition of the 
creditor, T 


Sesond appeal from a desree of the 
Subordinate Judge, Muttra, dated the 13th 
Desember 1920. 

Mr. N. P. Asthana, for the Appellants. 


 "UDGMENT.—We have come to the 


sonslusion that we ought not to admit 
this appeal on the point of law upon 
whieh it is sought to argue it, In our 


view the law is settled in this Court snd 
gught not to be disturbed. Independently 
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of any desided eases, the law is ss olear 
and simple as it ean be. The terms of 
the bond may be sompendiously stated as 
providing that if the borrower makes default 
in the payment of any instalment of interest 
the lender san sue for the whole amount, 
although a period is provided for re- payment 
if the borrower re pays regularly assording 
to the terms of the bond. In our view 
it is impossible to hold, whether yon aall 
it an option or not, thata ereditor has a right 
to sue, and yet that the money is not due. 
It is merely a question of contrast. The 
borrower has agreed that the creditor shall 
have the right to sue for the whole of the prin- 
sipal and interest “besome due.” Turning to 
Artiele 132 of the Limitation Act which is the 
only provision whieh applies, it is provided that 
the Statute shall run from the date when: the 
money besomes due." The Statute, therefore, 
in our view must run from the date of the 
first default. The liability to pay, or in other 
words, the test of whether money besomem 
due or not, is the obligation whish 
the borrower has taken upon himself by 
his signature to the written dosument. It 
eannot depend on the volition of the 
creditor, The volition of the ereditor merely 
desides the remedy whieh he ehooses to seek, 
In our view, therefore, the money besame due 
when this default was made and the 
deeision of the Court below - was elearly 
right. We are unable to follow Mata’ Tahal 
v. Bhagwan Singh (1). No mortgagee is 
"bound to sue." This ease is quite in- 
distinguishable from the desision of the 
Full Boneh in this Court in Gaya Din v. 
Jhuman Lal (2), and in our view we are 
also bound to follow that authority. The 
appeal must be dismissed. 


Appeal dismissed. 


(1) 68 Ind. Cas, 477; 19 A. L. J. 400. 
(2) 28 Ind. Cas. 910; 87 A, 400; 18 A, L. J. 510. 
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CALOUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE DECREE No, 1798 
or 1920. 
Maroh 9, 192]. 
Present :— Justice Sir N. R. Chatterjes, Kr, 
and Mr, Justiee Subrawardy. 

. : BARAT CHANDRA CHATTERJEE AND 
OTHXE8S— PRINCIPAL DEFENDANTS—A PPELLANTS 
versus 
SATINDRA MOHAN BANERJEE 
AND ANOTHER-—PLAINTIPFES, BROJENDRA 
KUMAR SAHA MANDAL iX» OTBERR— 
Pro forma Derenpants Nos, 8 T0 11— 


RESPONDENTS. 
Document, old, recitals in, value of-- Adverse posses- 
Lion, i 


Recitals in an old dooument, as to matters upon 
which it is difficult at a considerable distance of 
time to adduce evidence, ought not to be lightly 
geb aside; but it is for the Court to attach such 
weight to them as it thinks proper, having regard 
to other circumstances in reference to those matters, 
[p. 888, cola. 1 & 2.] 

Shortly after the death of A his properties were 
taken possession of by his brother, who set up a 
verbal gift of the properties by A and obtained 
from A’s widow an ekrarnama by which she recited 
and admitted the verbal gift by A in favour of his 
brother: 

Held, that having regard to the ekrarnama, thera 
was no adverse possession by the brother against the 
widow, [p. 889, col 1.] 


Appeal against a desree of the Subordi- 
nate Judge, Fifth Court, Dasea, dated the 8th 
May 1920, reversing a deeree of the Munaif, 
Third Court, Manikgunj, dated the 14th June 
1919. 

. FAOTS appear from the judgment. 

Babu Dwarkanath Ohakravarty (with him 
Babu Rajendra Ohandra Guha), for the Appel- 
lants :—My first sontention is that the reeital 
in the ekraranama exesuted by Bamasundari, by 
whieh she admitted the verbal gift made by 
her husband in favour of Bhairab, is eon- 
elusive evidenes of the fpet that there 
was sueh a verbal gift. Sesondly, my sub- 
mission is that even if the verbal gift be left 
out of sonsideration, the making over of the 
property to Bhairab by the widow of Kalish 
may be regarded as an alienation, and there 
ought to have been & finding as to whether 
the alienation was justified by the existense 
of legal  nesessity. Refers to Bhagwat 
Keer v. Dhanutgari Prashad Singh (1) and 


(1) 68 Ind. Cas. 347: 24 O. W.N, 274 27 M. L. 
7,618; 17 A.L. J, 1086; (1919) M. W. N. 860; 1 P. 


L.T. 14,2 U. P, LR. (P. 0.) 27; 23 Bom, L.R, - 


- 


477;.47 O, 460; 46 T. A. 269 (P, O.), 


Sureshwar Misser yv, Musammat  Müheshrant 
Misrain (2). My third aonteution is that if 
the ekrarnama is not oonslusive as to the 
gift, the possession of Bhairab was adverse 
not only to Bamaaundari but also to het 
reversioners and the suit is, therefore, barred 
by limitation, See Mohendra Nath Biswas v. 
Shamsunnessa Khatun (3). Lastly, my griev- 
anse is that the lower Appellate Court has 
misapplied the law snuneiated in Lal Achal 
Ram v. Raja Kasim Husain Khan (4) and onght 
to baye held that that ease had no applieation 
if there was no eonsideration psid for the 
plaintifi’s kobala, 


Dr. Sarat Ohandra Basak (with him Babus 
Upendra Lal Roy and Nilratan Banerjee), for 
the Respondents :—Having regard to the fast 
that the young widow Bamasundari was made 
to execute the ekrarnama within a very short 
time after the death of her husband, the 
Oourt below was justified in giving no weight 
to the reeital in the ekrarnama, The question 
of legal nesessity and alienation was not 
raised in either of the Courts below and my 
friend is not entitled to raise the question at 
this stage of the suit. As to adverse posses- 
sion and limitation, my submission is that 
having regard to the defenee eet up the 
possession of Bhairab under the gift or the 
ehrarnama eould not be adverse to the widow 
or her reversioners. Refers to Pursut Koer v. 
Palut Roy (5), See also Sham Lall v. 
Amarendro Nath (6). Thenas to the appli- 
cability of the sase in Lal Achal Ram v. Baja 
Razim Husain Khan (4), my submission is that 
non-payment of sonsideration only makes the 
sale voidable and not absolutely void and as 
the kobala itself eontained admission of 
payment of consideration, non-payment of 
sonsideration must be afirmatively estab. 
lished. 


e 


(2) 67 Ind. Cas, 825; 26 C, W. N, 194 (1920) M. 
W.N. 472; 39 M. L. J. 161; 28 M,L. T. 164 2 U, 
48 C, 100; 47 I. A. 238 (P. O.). 

(8) 27 Ind. Cas, 954; 19 C. W., N., 1280 at p. 
1288; 21 C. L. 4. 157. : 

(4) 9 C. W.N. 477 at p. 486; 8 O. C. 155; 27 A. 
271; 82 I. A. 118; 16 M. L. J. 197; 8 Bar, P. 0, J. 


P. C.). l 
T 80. 442; 6 Ind, Jur. 526; 4 Ind. Dec, (x, s.) 
282. i ; E 

(6) 23.0, 460; 12 Ind. Dec. (N. a.) 306, @ 
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Babu Duaritanath Ohakravariy, in reply,— 
The Court ig io aet upon evidense and not 
upon mere suspision. Refers to Protap 
Ohandra Gope v. Sarat Ohandra Gangepadhya 
(7). Mere admission eannot pass title. See 
Jadu Nath Peddar v. Rup Lal Poddar (8). 
Refers to Nanda Lal v. Jagat Kishore 
Acharjya (9), 

JUDGMENT. —The property in dispute 
belonged originally to one Kalish Chandra, 
who died on the 15th January 1859 leaving 
his widow Bamasundari and two daughters, 
-one of whom was Shama Sundari. The 
other daughter died unmarried. The pro 
forma defendanis, the Ghosals, are the sons 
of'Shama Sundari and it is alleged that 
they sold the property in dispute to defend. 
ant No. 1 in 1917, The latter shorily 
afterwards transferred the property to plaint- 
iff No. 1. The main defense was that 
there was 9 verbal gift of his property by 
Kaliagh Ohandra shortly before his death in 
favour of his brother Bhairab Ohandra, who 
was to maintain the widow and the daughters, 
marry the daughters, maintain the family, 
worship ‘and pay off the debts, and that 
shortly after his death, his widow Bama- 
“sundari exeeuted an ekrarnama on the 12th 
February 1859 by whieh she recited and 
admitted the verbal gift. The Court of 
first instanee dismiased the suit. On appeal 
the suit was deeresd and defendants Nos. 7 
to 11 have appealed to this Court. 
` Four sontentions have been urged in this 
appeal, The first is, that the lower Ap 
pellate Court should have, upon the resital 
in the ekrarnama, held that there’ was 4 
verbal gift and that-in any ease it should 
not have reversed the desision of the first 
Oourt without considering the fasts found 
by that‘Court in favour of the defendants. 
Now there is no doubt that the resitals 
in sueh an old dosument, as to matters upon 
whieh it is difficult at this distance of time 
to süddnee evidense, eanfiot be lightly set 
aside. It is for the Court, however, to attaeh 


(7) 62 Ind. Cas, 848; S3 O, L. J. 201 at p. 210; 26 
Q. W, N. 544. 

‘(8)’ 88 0. 967 at p, 984; 10 O. W.N. 650; 4, C. L. 
J. 


y 86 Ind. Cas, 420; 210. W. N.225; 20 M. L. 
T. Cs 81 M. L.'J. 608, (1016: 2 M. W. N 826; 
4 L. W. 458; 18 Bom. ET 868; l4 A, L. J; 
1108, 24 O. L, J. 487, 1 P. L. W.l; 44 O; 186,10 
Bur, I T. 177; 4914. 249 (0). 


‘kabuléyot (Exhibit E) would skow. 


suoh weight, as it ‘thinks proper, to them. 
The learned Pleader for the appellant son- 
tends that the grounds upon whieh the 
Court below says that the resitals in the 
ekrarnama are valueless are not based 
upon any evidenee on the resord. The 
learned Judge, however, sonsidered sertain . 
eireumstancees, namely, that the lady Bama» 
sundari exesuted the document only 26 


days after the death of her husband and 


the position in. whieh she was plased by the 
death of.her husband. We cannot .say 
that these cireumstances eould not be taken 
into aesount in sonsidering what weight 
should he attashed to the. reqitals....in. the 
ckrarnama, At the same time we think 
thet he should have taken into sonsidera- 


tion the fasta found by the Court. of . Brat 
instanaa. 


That -Court observed: “ The 
insome of the family.--is not mueh,-and ‘is 
below Hs, 100.8 year as Mr. "Dombal's 
Ad: 
mittedly, defendant. No. 1 had :.no. other 
income .and .with this paltry ineome ‘he 
had to bear the expenses.of the marriage 
of Kalish Chandra’s daughter, perform the 
daily Puja ceremonies, and above all, pay 
off-the. debts ineurred by. the.deseased. Some 
of these very old ‘bonds have been prodused 
and it is not denied that he had other 
debts, It is no wonder that to perform 
these duties and diseharge the liabilities, 
‘both Bhairab and .Sarat had to run into 
debts for the satisfastion of whieh the 
latter had ultimately to sell or mortgage 
some portions of the properties,’ Now 
these matters, we think, should have been 
taken into aecount in eonsidering the pro.. 
bability of any verbal gift having ` been 
made by the husband, and we think 
that there should be s finding, after taking 
into eonsideration not only the eireumstanees 
whieh have been relied upon by the learned 
Subordinate Judge but also those appearing 
in the judgment of the Court of first 
instanee, 

The next point taken is that apart from 
the verbal gift resited in the ekrarnama, 
the making over of the property by Bama: 
sundari to Bhairab may be taken to be an 
alienation and that the Courts below should | 
have:eome to a finding whether there was 
legai neeewnity for the alienation... It ap. 
pears, however, that no question of aliena- 
tion by Bamasundari was. ah in either 


Vol, LXIIT] 
SUKHPAL BINGE t, ABDUR RAHMAN, 


of the: Courts ‘below, the -obvious ‘reason 
being ‘that the ekrarnama was ‘set up as 
merely containing an admission of a verbal 
gift. by the lady. We.do not think that 
this ‘question mhould.b» zl'ewed to be raised 
now. 

The third eontention ia that the suit is 
barred,.ag ‘the possession of Bhairab was 
adveras not only to the widow but also ‘to 
her reversioners, We do not think that 
there was any adverse possession either 
againat the widow or thereversioners. It 
is found by the learned Subordinate Jndge 
upon the statement of defendant No. 1 
himself that possession was.taken sometime 
after Kalish’s death and having regard to 
the ekrarnama, we do not think that the 
possession of Bhairab was adverse to the 
widow. 

The last sontention is that the Court 
below. should not have disposed of the 
question as .to whether there was sonsidera- 
tion for the plaintiff's kebala in the manner 
it has done. The learned Subordinate Judge 
says: “The evidensa of payment of son- 
sideration was, no doubt, not very satisfao- 
tory.” The vendor, however, did not raise 
any objestion and he was a party to the 
suit. Under the oaireumstanees if there 
was an intention totransfer and if it was 
intended that the document should be 
operative and the title shculd paas, then 
the transfer would be valid. As, however, 
the ease is going to be remanded, the Oourt 
below will some to a definite finding upon 
this point. 

The desree of the lower Appellate Court 
is set aside and the sase is sent bask to 
that Qourt in order that that Court may 
some to findings upon the first and the 
fourth points mentioned above and dispose of 
the ease aseording to law, 

Costs will abide the resnlt. 

Oase remanded. 
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ALLAHABAD HIGH ,OURT? 
Execution Szconp Aprrals, No. 1326 or 
1919, 

Mareh 17, 1921. 

Present :— Mr. Justise Tudball and 
Mr. Justise Rafique. 
SUKHPAL SINGH —Ozij&CcroR— 
APPELLANT 
CETSUS 
Haji ABDUR RAHMAN AND OTBE48— 


Opposite PaRTY— RESPONDENTS, 
Pre-emption suit—-Decree directing deposit of 
gurchase-money withinafized period—Payment made to 
vendee out of Qourt and certified to Court within that 
period—Decree, whether complied with, 


Where a decree for pre-enption directs the 
pre-emptor to deposit the purchase-money to the 
credit of the vendes within a fixed time, the pay- 
ment of the full amount due to the vendee into 
the hands of the vendee out of Court, and the 
certifying of such payment by the vendee to tha 
Court within the period allowed by the decree, isa 
full compliance with the spirit as well as the 
letter of the decree. fp. 890, col. 1.] 


Exeeution seeond appeal trom a deerea 
of the Distriot Judge, Ghazipur, dated the 
17th May 1919. 

Dr. M, L. Agarwala, for the Appellant, 

Dr. 3, M. Sulaiman and Mr. Kamla Kani 
Varma, for the Respondenta, 

JUDGMENT,— This appeal arises out 
ofa preemption suit. Sukhpal Singh and 
Abdur Rahman brought two rival pre-emption 
suits in respest to the same sale, The Court 
of first instance passed a decree awarding to 
Sukhpal Singh the prior right of pre-emption 
and diresting him, to use the words of the 
deeree, to deposit the amount to the eredit of 
the vendees within 30 days. The deeree was 
passed-on the 5th of May 1917. On the 2nd of 
June the vendees eame into Court and sertified 
to the Court that they had received payment 
of the amount due from Sukhpal Singh The 
money was noi aetually paid into Court. 
Thereupon Abdur Rahman paid the amount 


nto Court after the 4th of June and applied 


to the Court for exeontion of the deeree and 
for possession. Aseordingly he was plased in 
possession. Sukhpal Singh at onee applied 
to the Court objesting to this and asked that 
the order be set aside and that he be restored 
to possession, The Court held that as the 
money had not been paid into Court by 
Sukhpal Singh, he had not complied with the 
desree, and rejested his objestion, The lower 
Appellate.Court.has taken the same view. 
Hense the present appeal. .The Court belo% 


890 
NIZAN DIN t. DAULAT RAM. 
wlied: upon the exact wording of OrderX X,the 
rule 14, whieh gays: Where the Court desrees 
a ika to pre-emption in respest of a partion- 
lar sale of property and the purehase. money 
has not been paid into Court, the desres shall 
specify a day on or before whish the pursbase- 
money shall beso paid." Itis argued, and was 
so held by the Court below, that this means 
that the desree must state that the money aball 
be paid into Oourt. Order XXI, rule 1, laya 
down that "all money payable dados & Hen 
shall be paid into the -Oonrt- whose duty it is 
to exesute the desree or ont of Court to the 
'deeree-holder or otherwise as the Court whieh 
made the desree direats." If we examine the 
decree in the present sane, it does. not state 
that the money shall: be actually deposited 
in Court. . In any event we are of opinion 
that the plaintiff Sukhpal Singh having paid 
the full amóunt due to the vendees into the 
hands of the vendees out of Court and the 
latter having duly eertified that: payment 
within the period allowed by the deeree, he 
hag fully complied with the spirit as well 
as the letter of the desree. We think that 
it would be absurd to hold otherwise. The 
money was paid and the payment waa duly 
eortified to the Court. We think that the 
order of the Court below is insorreet. We 
allow the appeal, set aside that order and 
direct that the appellant Sukhpal Singh be 
replased in possession of the property if he 
has been ousted from it, The appellant will 
have his sosts in all Courts in this matter. 
Costs in this Oonrt will inolude fees on the 
higher seale. 
7 Appeal allowed. 


LAHORE HIGH COURT. 
1 Booxp Orvic Appakt No. 2822 or 1917. 
í May 19, 1921. 
, Present ; — Mr, Justiee Wilberforee and Mr, 
Justiee Abdul Qadir, 
NIZ AM DIN AND ANOTHER-— DEFENDANTS— 
APPELLANTS 
à versus 
DAULAT RAM AND ANOTHER—PLAISTIFFA— 
RESPONDEATS, 
^ Punjab Redemption of Mortgages Act (II of, 1913), 
s, 12; scope of—Order by. Oollector for delivery of 
; Pansion: by mortgagee.on payment of certain < sum 
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Sum due much” PEE REN right : of, to be 
restored to possession—Jurisdiction of Civil Courts. ' > 


The provisions of ‘section 12 of the Panjab 
Redemption of Mortgages Act are sufficiently wide 
to allow a Civil Court to right any wrong done by 
the Collector im the summary proceedings, and, if 
necessary, to restore possession of the land to ‘the 
mortgagee onthe ground that the sum due under 
the mortgage is larger than that allowed by the 
Collector. [ p. 191, col. 1.] 


Sesond appeal from a  desree of the 
Distriet Judge, Gujranwala, dated the 8th 
June 1917, affirming that of the Jnnior 
Subordinate Judge, Gujranwala, dated the 
27th February 1917, 

Mr, Kharak Singh, for the EA 

Mr. Gulsari Lal, for the Respondents, 

JUDGMENT.—Thedefendanta- mortgagors 
in this sase made an applisation under Aet II 
of 1913 (Punjab) to the Collestor for re- 
demption of their lands and an order was pass- 
ed in their favour that possession should be 
given on payment of Hs, 1,063-0-6; — Posses- 
sion passed assordingly, The plaintiffs-mort- 
gagees thereupon instituted the present 
aetion for restoration of possession on the 
ground that a far larger sum was due under 
the mortgages. This plea was upheld by 
the first Oourt, whieh found Hs. 1,987 6.6 
due and held that the plaintiffs were entitled 
to retain posseasion until they were given 
the full amount, The lower Appellate: Court 
agreed with this decision and dismissed the 
appeal. Against this desision a second appeal 
has been preferred by Mr. Kharak Singh, 
who has argued many points, but only one - 
point requires any detailed remarka; and 
this is that no suit for possession lay in the 
eireumstanses of the ease. On this point 
Counsel has referred to Balwant Rai v. Gheru 
(1) and espeeially Lok Ohand v. Hazar 
Khan (2). The former judgment does not 
really help the eontention for the appellants, 
as the point now involyed was not before 
the learned Judge. He merely held that 
after an order by the Oollestor for ' possession 
by way of redemption after payment of a 
partisular sum the person aggrieved had a 
right to bring a dealaratory suit to establish 
the rights whieh he slaimed to the property, 
and that he need not seek sonsequential 
relief, The latter judgment lays down that 


(1) 89 Ind. Cas. 461; 86 P, R. 1917; 187 P, W. R. 
1917; 5. P. L. R, 1918, 
KS 4lInd. Cas, 69; 98 P, R, 1917; 107 P. W., B, ` 
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“In such sases the Punjab Redemption of 
Mortgages Aeb seems to infliet hardship oa 
the mortgagee, who as long as he is in 
possession eannot be made to give up pos- 
session until he has been .paid the amount 
due to him. But when he has onse lost 
possession in the sourse of proseedings under 
the above Act all that he ean do is to sue 
forany sum which he may elaim as still being 
due to him." l 

Counsel urges that this dietum applies’ to 
the present ease, We may, however, note 
that the distum in question was entirely 
obiter and the learned Judges did not pro- 
ceed todeseribe what is the remedy of an 
unfortunate mortgagee in sueh sirsumstan. 
ees. It is obvious that obtaining a mere 
money desree or a deeree reeoverable from 
the land would be entirely or praetieally 
useless to him, espesially if the mortgagor 
were protested by the provisions of the 
Punjab Alienation of Land Aet. We do not 
eonsider that we are bound by this obiter 
dictum. The language of seetion 12 of the 
Ast is wide and is to the effeet that 
“A mortgages dispossessed by the Col- 
lestor may institute a suit to establish his 
rights in respeet of the mortgage, but sub- 
jest to the result of sueh suit, if any, the 
order shall be sonelusive." 

Wa do not sonsider that any narrow in- 
terpretation of this provision is justified, 
and we hold that a mortgagee, who has 
been illegally dispossessed by the Collestor, 
may be restored tothe position whieh he 
previously oseupied. A mere deelaration 
that a larger sum is payable than that grant- 
ed by the Colleetcr might indeed be son- 
sidered by the Oolleator as a auffieient 
warrant for restoring the land whieh he had 
wrongly delivered to the mortgsgor, but 
we are not sonserned with: the interpretation 
whish a Colleator would place upon such a 
deeree, We think, therefore, that the pro- 
visions of seetion 12 of the Punjab Redemp- 
tion of Mortgages Act are suffisiently wide 
to allow & Civil Court to right any wrong 
done by the Collestor in the summary pro- 
ecedings, and, if necessary, to restore posses: 
gion of the land. 

Mr. .Kharak Singh urged maney other 
objestions against the deeree, He argued 
that under the terms of the sovenants interest 
was not spesifieally made.a sharge upon the 
jand, As, however, Has been pointed ont by 
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the lower Appellate Court, it is clearly pro- 
vided that the mortgaged land will not be 
redeemed until the money bas been paid. 
The words used are, “jab ropaya ada 
karenge.” Mr, Kharak Singh has referred us 
to judgments in which there is a promise 
to pay the zarz-rahn or zar. marhuna, but 
sueh provisions are entirely distinst from 
that ofthe present ease, We find no forse 
in this ground of appeal. 

Counsel’a other oritisisms of the desreg 


have been fully dealt with by the lower 


Appellate Oourt and require no further 
remark from us. We, therefore, uphold 
the deeree of the lower Appellate Court and 
dismiss the appeal with aosts, 

Appeal dismissed, > 


ALLAHABAD HIGH COURT. 
Oivit, Revision No, 72 o» 1590, 
April 18, 1921, 
Present: —Mr, Justiee Ry vos, 
SAQIB HUSAIN AND ANOTRER— 
DEFENDANTS— APPLICANTS! 
versus 
NAND KISHORE alias ANANDI 
PERSHAD—Pramr:rF— RESPONDENT. 

Agra Tenancy Act (II of 1901), s, 68 (b) —Sutt 
triable exclusively by Revenue Court—Appeal to Dis. 


trict Judge—-Civil Procedure Code (Act 
s, 115—Revision—Jurisdiction. foal: ap ABOS 


A suit under section 68 (b) of the Agra T 
Act being triable exclusively by a evento papané 
a District Judge has no jurisdiction to entertain an 
appeal, ir is i i runi under section 116 of 
he Civil Procedure Code to the High O ine 
tainable. [p. 892, col, 2,] i ERIE 


x ipea against an order of the 

itional Distriet Judge, Moradab d 

the 30th Maroh 1920, MM 
Ihe Hon'ble Mr, S. Rasa Ali and Mr. M 

Ishag Khan, for the Applieants, 
Mr. J, M. Baner;i, for the Respondent 

; JUDGMEN T.—This revision arises out of 

the following facts. The plaintiff Nand 

Kishore bronght a suit in the Revenue Court 

under sestion 58 (B) of the Agra. "l'enanoy 

Act against Sagib Husain and Mutammat 


* 
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Amna Khatun, The Trial Court dismissed 
the suit, holding that it was not maintainable 
in the Revenue Court. The plaintiff appealed 
to the District Judge and he reversed the 
decree of the Assistant Oollestor and 
remanded the ease for trial of the remaining 
issues, The defendants «ome here in revision, 
and the frst ground they take is that no 
appeal lay to tlie Distriet Judge. The argu- 
ment is this. The suit being one under 
sections 58 and 63 of the Agra Tenaney Aet, 
in ineluded in group C in the Fourth Sehedule, 
serial number 29. That group deals with 
suits triable by the Assistant Colleotor of the 
firat oless, in which appeal lies to the Revenue 
Court. The argument is that the Distriet 
Judge had no jurisdistion whatsoever to hear 
the appeal and that, therefore, a revision lies 
under the express terms of section 115 of the 
Oode of Civil Proeedure. The applieation 
was admitted by a learned Judge of this Court 
on the question of jurisdietion and on the 
assumption that no appeal lies, On its 
soming up for hearing before me, à preliminary 
objeetion was taken that no revision lies 
under seetion 115 of the Code of Civil Prosedure 
and I have been referred to the ease of Ga; 
Kumar Ohander v. Salamat Ali (1). 1 waa also 
referred to Jamna Prasad v. Kiran Singh (2) 
and Mehammad Hhitsham AH v. Lalit Singh 
(3). The esse in Gai Kumar Ohander v. 
Salamat Ali (1) wasreferrred to a Beneh of 
two Judges in consequence of the differenee of 
opinion of the Judges who sonstitnted the 
Court hearing Parbhu Narain Singh v. Harbans 
Lal (4). The differenee there was expressed in 
‘general terms and in Gai Kumar Ohander v, 
"Salamat Ali (1) the Jüdges ‘acsepted the view 
'ot Piggott, J., in the former ease, The presise 
point whieh arises in this ease has not been 
"disedssed either in Parbhu Narain ‘Singh 
v. Rarbans Lal (3) or in Ga) Kumar ‘Ohander 
v, Salamat Ali (1), but 1 find it impossible to 


distinguish it from-the easg of Jamma Prasdd . 


v. Karan Singh (2) whieh' was exactly the 
eonverse. That also was a guit under seetions 
59 and 68 of the Tenaney Act, There 


(1) 52 Ind. Oas, 756; 42 A. 83; 17 A.L J. 108%; 

, P, L. R (A) 142. 
te) a6 Ind. Cas. 888; 41 A. 28; 16 A, L Je 
re) 49 Ind. Cas. 362; 41 A. 226; 17 A. L, J 


128. 
(4) @5 Ind. Cas. 279; 14 A. L. J, 281, 


tion. 


was an appeal to the Distriet Judge who held 
that no appeal to him lay and who, therefore, 
roturned the memorandum of appeal for 
presentation to the proper Court. A revision 
was brought in that ease, on the ground that 


. the Distrist Judgs had failed to exersise the 


jurisdistion vested in bim inasmush as he 
refused to hear the appeal. The point taken 
here is that the learned Judge entertained an 
appeal when, as a matter of fast, no- appeal 
lay to him and he had no jurisdiction to hear 
the appeal. In that ease Mr. Justice Abdul 
Racof held that revision did notlie, He 
does not give any partisular reason for som. 
ing to that deeision beyond holding that 
generally he agrees with the view of Mr. 
Justices Piggott in the ease of Parbhu Narain 
Singh v. Harbans Lal (4). However, this 
judgment was eited with approval by Mr. 
Justice Tudball in Mohammad Bhtisham AU 
v. Lalji Singh (3), although the faeta of that 
partisnlar ease were quite distinguishable 
from the faete here, This sase of Jamna 
Prasad v, Karan Singh (2) was also 
sited before the larned Judges who desided 
Gai Kumar Ohander v. Salamat Ali (1) and 
altbough it is not referred to speaifisally 
in the judgment, Mr. Justice Tuball’s 
deeigion was quoted with approval whieh 
desision, as I have already said, approved of 
Mr. Justiee Abdul Raoof’s view. In thia 
view of the anthorities if seems to me that I 
am bound to uphold.the preliminary objee- 
The result is that I rejest the applisa- 
tion with eosts, ineluding in this Court feen 
on the higher sesle, 
Applroation reecied, 


OALCUTTA HIGH COURT, 
APPEALS FROM APPELLATE Dzxcongxxs Nos, 1497, 
1531 anp 1532 or 1919. 

May 17, 1921. 
Present: —Justiea Sir N. R, Ohatterjea, Kr., 
and Mr. Justise Panton. 
PROFULLA NATH TAGORE —PLAINTIFP 
—APPELLANT 
versus 
Tax SECRETARY or STATE yor 
INDIA ix COUNCIL —Darznvaxrtr— 
RESPONDENT, 
Bengal Tenancy Act (VIII of 1885), s. O4H — Tensire- 


+ 
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holder, rent of, not settled~-Suit for settlement of fair 
rent, whether maintainable. 


Where the rent payable by a tenure-holder has 
not been settled, but has been fixed onthe basis 
of rent payable by ratyats to proprietors, a suit by 
the’ tenure-holder for settlement of fair rent is 
maintainable under clauses (d) and (e) of sub- 
section (3) of section 104H of the Bengal Tenancy 
Act, and the Court has power, under sub-section 
y of that section, to settle a fair rent., [p. 894, col. 


. Appeals against the deerees of the Suab- 
ordinate Judge, First Oourt, Baekergunj, 
dated the 14th May 1919, affirming those of 
the Munsif Fourth Court at Barisal, dated the 
22nd Desember 1917. 

FAQOTS appear from the jadgment. 

Babu Dwarkanaih Ohakraverty (with him 
Babu Brojolal Ohatraverty) for the Appel. 
lants:—The plaintiffs purshased three ten- 
aneibs, one of.whish was a tenure and the 
other two were raiyati holdings, As regard 
the tenure the Courts below have held that it 
did not merge in the superior right of the 
plaintiffs as Zemindars. The two rasyate 
holdings were aequired by the plaintiffs in 
. 1901 and 1903, 2z.¢, before the amendment 
of sestion 22 of the Bengal Tenansy Ast, so 
that the effest of the sequisition by. the 
plaintiffs of the raiyati holdings was not to 
extinguish the holding, It only divested them 
ofthe right of ossupaney, if any attashed to 
them. See Jawadul Huq v. Ram Das Saha (1). 
Consequently, at the time of the proeeeding 
under Ohapter X of the Bengal Tenaney Ast 
both the tenure and the two raiyati holdings 
‘ were subsisting and the Revenne Offieer 
aught to-have taken them into sonsideration 
in settling the rent. The Courts below: were 
slearly wrong in holding that the prayer as 
to the settlement of the amount of rent eould 
not be granted in the present suit, Refers, 
to sestion 104H, sub-seetion (3), elauses (9) 
and. (e) and -sub-seotion (4) of the Bengal Ten- 
aney’ Aet. Moreover, in the ease of & 
previous settlement proeeeding, the Settle- 
ment Authorities did reeognise the existenes 
of the raiyati jotes, 


Babu Ramcharan Metter (with him. Babu 
Surendranath Guha), for the Respondents :— 
The question of the settlement of -fair rent 
does.not.properly, some. within the seope of 


* 
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sestion 104H of the Bengal Tenansy Aet. 
That sestion gives eertain powers to the. 
Oivil Court with regard to a finally published 
Resord of Rights and the eases sontemplated 
in the several elauses of sub-section (3) to that 
sestion do not sover a oase like the present. 
With regard to the ratyatt holdings, my 
submission is that the aeqnisition of the 
ratyatt holding by the 16 annas landlord 
operated as an extinetion of the holding. The 
ease of Jawadul Hug v. Ram Das Saha (1) 
relates to an acquisition by a oo-sharer lands. 
lord. 
Babu Dwarkanath Ohakarvarty replied. 


JUDGMENT.—These appeals arise out 
of suits for deslaration of the plaintiffs’ 
tenaney right to the lands mentioned in 
the plaints in these suits, and for settlement 
of fair renta in respest of the lands under the 
following eireumstanees. 


The plaintiffs’ predesessors.in-title held, 
under a temporary settlement from Govern- 
ment, a sertain Dearah Mahal, whieh was 
a contiguous aceretion to their permanently 
settled estate, and during ‘the time that 
it was so held, the plaintiffs’ predesessor- 
in-title purehased three  tenaneies in 
exeeution of deerees for ‘arrears of rent. One 
òf these tenansies eonsisted of about 700 
bighas of land, and the finding is that it was 
a tenure, The other two tenures were raiyati 
holdings, 

Now, in the prosesdings under Chapter 
X of the Bengal Tenanay Aet, the Revenue 
Offiser ignored the existense of these tenansies 
and treated the persons in possession of 
the land as ratyats and settled the rent on 
the basis of the rent payable by them to 
the proprietor. Thereupon these suits were 
instituted against the  Seeretary of State, 
The last paragraph of seetion 104H, sub. 
sestion (3), has no  applieation to this 
ease, as it is sonseded that the Government 
let ont the lands to the plaintiffs as tjara- 
dars. 

The Courts below have held that the 
first tenaney was a tenure, and the right 
of the plaintiffs as tenure.holders did not 
merge in their right as proprietor. They, 
however, were of opinion that the prayer 
(gha) in the plaint, namely, as to the 
settlement of the amount of rent, sould not 
be granted in. the present ease. as it waa 
beyond the jurisdistion of the Court. "Wa 


ha 
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are of opinion thatthe Courts below are 
wrong in this view. 

: &estion L04H, sub-sestion (3), lays down 
that a suit under the section may be 
instituted on the grounds mentioned therein, 
namely, among others, (d) that land has 
been wrongly reeorded as part of a 
partieular estate or ftenansy, or wrongly 
omitted from the lands of an estate 
or tenaney; and (e) that the tenant belongs 
to a olass different from that whieh he ia 
shown in the Resord of Rights as belonging, 
We think that the plaintiffs were entitled 
to maintain & suit on the ground (d) or 
(e). The rent payable by the plaintiffs as 
tenure-holders was not settled, the settle- 
ment of the rent having  proseeded, as 
already stated, on the basisof the rent pay- 
able by the ratyais to the proprietors. The 
Court below had power under sub-sestion 
(4) of the sestion to settle a fair rent, We 
think that having found that the tenure 
did not merge and was a subsisting one, 
the Courts below should have settled a 
fair rent in respeot of that tenure, This 
is the subject-matter of Appeal No. 1497 of 
919. 
: The other two appeals Nos, 1531 and 
1532 of 1919 relate to the two raiyati holdings 
whieh had been purshased by the plaintiffs’ 
predeeessor. Under sestion 22, olause (1) 
of the Bengal Tenancy Aet, as it stands 
aftar the amendment in 1908, the proprietor 
has no right to hold the land asa tenant 
and ean hold it as proprietor. But the 
acquisition of these raiyati holdings took 
place in 1901 and 1903 respestively. Under 
Beetion 22 as it then stood, only the osou- 
pansy right seased to exist, and it had 
been held that the purchase of the ratyat’s 
interest by the landlord did not extinguish 
the holding but divested it of the right 
òf oesupaney, if any attached to 
Méajan v. Minnat Ali (2), following the deai- 
dion in the ease of Jawadul Hug v. Ram 
Das Saha (1), whish, however, related to the 
éase of a eo-sharer landlord |, 
' In the present ease, it is slated in the 
plaint that the Settlement Authorities in 
the sourse of the previous settlement resog- 
nised the existense of the rafyati joíes. 
This statement made in the plaint has not 
been eontroverted in the two written atate. 
meats of the defendants, That being so, 
` (4) 340. 521; 12nd; Deo, (x. s) 1013. 
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we do not ses any reason why the Settle- 
ment Offiaer in the present proseedings 
should not resognise the existenee of those 
holdings and settle the rent payable by the 
plaintiffs as holders of those jotes, 

We think there should bea deelaration 
in fayour of the plaintiffs to the effest 
that they have the right of a tenure-holder 
in the jofe whish is the subject-matter of 
Appeal No. 1497 of 1919, and that they 
have a ratyatt. right in the jotes in the 
other two Appeals Nos. 1531 and 1532 of 
1919, The oases must go bask to the 
Court of -firat instanse for settlement of 
the rent of the tenure in the first ease 
and of the ra£yaí: holdings in the other two 
$8508. : 

Costa to abide the result. 

It is to ba noted that the desision in these 
three sasea will not affest any persons not 
parties to the suits, 

Qase remanded, 


LAHORE HIGH COURT. 
S&00ND Orvin APPEAL No. 1668 or 1917, 
May 10, 1921. l 
Present :—Mr. Justies Broadway and 
Mr. Justiea Wilbeforee. ne 
Musammat KHUSHAL PURI-—PLAINTIFFK | 
—— APPELLANT i V 


1 


versus . 
| Sheikh RAHMAT ULLAH —Dig2aNDANT-—- 


RESPONDENT, 
Shamilat—Ejeciment decree—Judgment-debtor . be. 
coming co-sharer by purchase, effect of—Decree, whe- 
ther can be avoided. 


“A person, against whom a decree for possession of 
& specifo portion of the shamilat of a village has 
been obtained by a co-sharer, cannot avoid that 
decree by becoming aco-sharer by purchase and 
continuing in possession of that specific portion. 


Appeal against a deerea of the District 
Judge, Lahore, dated the 20th April 1917, 
affirming that of the Senior ‘Subordinate 
Judge, Lahore, dated the 16th Ostober 1916. 

Lala Fagir Ohand, for the Appellant. 

- Mr. S, A. Bagag, for the Respondent. 

. JUDGMENT,—The only point for deter. 
mination in this ease is whether a person, 
against whom œ deeree for possession of a 
speaifie portion of the shamilat of a village 
has been passed in*favour of a so-sharer, 
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gan avoid that deeree prior to its exesution, 
by besoming a oo-sharer by purchase and 
eontinuing in possession of that spesific por- 
tion, The lower Appellate Court has held 
that this eannot be done and this appears, 
prima facie, to be eorreot. `The learned 
Vakil for the appellant has not referred us 
to any authority. in support of his contention, 
and we san see no reason for differing from 
the learned District Judge. 
Wo dismiss the appeal with sosta. 


Appeal dismissed, 


OALCUTTA HIGH COURT, 
APPBAL FROM ORpER No, 264 or 1918, 
Marsh 38, 1921, 

Present :—dJusties Sir N, R, Chatterjes, Kr, 
and Mr, Justiee Suhrawardy. 
JUGMOHAN PRADHANI— 
Deoxer-HoLDES—APPELLANT 
versus 
INDRA CHANDRA AXD OTHERB—J UDGMENT- 

D #BTORA— RESPONDENTS, ; 

Provincial Insolvency Act (V ‘of 1920), s, 88— 

Insolvency — Composition —Secured, creditor, whether 
bound: by order of— Insolvency Oourt —Qonsent, 


A secured creditor of an insolvent is unaffected 
by any composition scheme, unless it is approved 
of by'the Oourt and consented to by him. [p. 896, 
col, 2, | 

Appeal against an order of the Subordi- 
nate Judge,  Goalpara, dated the Sth 
August 1918, 

FAOTS appear from the judgment. 

. Babu Dwarkanath Ohakravariy (with him 
Babus Ram Chandra Majumdar and Kali- 
kinkar Chakravarty), for the Appellant.—I 
hold a mortgage deeree against the re- 
spondent, The Exeeution Court is wrong in 
bolding that I am bonad by a eomposition 
seheme whieh was approved of in an ingol- 
veney proseeding at the instanes of the 
respondents, As a mortgage-deeree-holder 
Iam a sesured ereditor and sannot be bound 


by the order of an Itisolveney Court. Refers. 


to seotions 27, 3l of the Provinsial insol- 
'"voney Act, Refers also to Healsbury'a Laws 
of England, Volume II, page.83, Artiele 130, 
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. Mr. A, Ohaudhuri (with him Babus Sarat 
Ohandra Roy Ohaudhuri and Ganendra Kumar 
Das), for the Respondent.—There oan be 
no doubt thata sesured sreditor sannot be | 
affested by the composition seheme without 
his sonsent, My sase is that asin point of 
fast there was sueh a consent by the appel. 
lant, he is bound by the eomposition. Refers to 
Krishna Kishore De v. Amar Nath Khetiry (1). 

Babu Ram Chandra Majumdar, in reply.— 
The Insolveney Oourt had no jurisdietion 
to inelude my seeured debt in the eomposi- 
tion seheme. If the Court asted under a 
misapprehension as to tne fastum of the 
eonsent, that would not give it jurisdietion, 

J UDGMENT.—This appeal is against an 
order passed in proseedings for exesution of 
a mortgage deeree, by whioh the Oourt below 
held that the deeree-holder was bound bya 
somposition whioh was approved of by the 
Insolveney Court and under whieh the 
decree-holder was bound to acsept 7 annas 
in the rupee, l 

lt appears that the deoree-holder appellant 
had a mortgage deeree against the judgment: 
debtor. He had also money due to him 
under a mortgage bond, and a deeree for 
Hs, 5,000 and odd against the judgment- 
debtor, 'Thejudgment-debíor in the inaol. 
veney proseedings put in an applisation, in 
whish he stated that certain ereditors had 
agreed to accept lesser sums in ‘satisfaction . 
of the amount of debts due tothem. The 
name of Jagmohan Prodhani was entered 
in the list as a deeree-bolderand it was 
stated that he had agreed to nesepi 
Rs. 18,000 in full satisfaction of the debts 
due to him under the mortgage decree, the 
mortgage bond and the money deeree. In 
the said petition the judgment-debtor 
suggested a eomposition with regard to some 
other sreditorsa. This was on the 18th of 
September 1916. Jagmohan put in a 
petition on the 3rd January 1917, stating 
that there was no agreement on his part to 
assept Rs, 13,000 in satisfastion of the 
debts due to him, whieh by guess amounted 
to about Rs. 19,000. The consideration of 
the question stood over until the 17th Marsh, 
and the order sheet in the insolveney «ase 
dated the 417th Marsh 1917 runs ag 
follows:—~ Objections to the eomposition 


(1) 56 Ind. Cas, 532; 24 0. W. N. 638 at p. 639; 


8l, 
Ø. L. J, 272; 47 O. 770, | 
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proposed are now withdrawn by the Pleadera 
on behalf -of the ereditor present, provided 
payment is made in eash. I approve the 
aeheme of somposition as set forth in the 
petition, piovided that the secured sreditors 
stall have preferense, A sshedule will be 
prepared in aseordanee with the provisions 
under section 24 of the Insolveney Ast. 
The applicants are given one month in 
whieh the Gouripur property may: be sold 
and the proseeds rateably distributed.” It 
appears that on the 17th Mareh 1917 a 
petition was pui in by the deeree-holder 
Jagmohan, in whieh it was stated that 
besides the mortgage deeree and mortgage 


bond, hé had obtained a money deeree for 


Hs. 5,000 odd in Suit No. 5 of 1915 and if 
it was paid rateably in sash he was ready 
to assept the money due under that deoree 
(in Suit No. 5 of 1915) dated the 27th 
April 1915. A eopy of the desree was also 
annexed to the petition. On the 2nd May 
1917, however, an order was made that 
"three weeks’ time be allowed for disposal o£ 
the Gouripur property, schedule prepared, 
signed and hung up in Court." Thesehedule 
sontains the name of Jagmoban, and all 
the three debts, namely, the mortgage 
deeree, the mortgage bond and the money 
due under the deeree, sre entered in the 
eclumn "Deseription and Amount of Debts,” 
and Ra. 7,437-8-0 shown. as the amount 
sanetioned by Court at 7 annas per rupee. 
Now so far as the petition of the 17th Maroh 
1917 is sonserned, it olearly refers to the 
money deeree, and it ean be taken as 
eonsent given by the deeree-holder to the 
somposition seheme, only so far as the 
money-deeree was soneerned, On the other 
hand, there are expressions used in the: 
order of the Court dated the 17th Mareh 
1917, whieh indisate that consent was given 


in respest of all the debts. It is difficult to . 


say whab'the- Judge meant by saying “the 
Sesured ereditors shall have preferense" for 
the order. was that the Gouripur property 


may be sold and the proeeeds ratesbly. 
distributed. It is eontended on behalf: of: 
thé appellant that it .was the.equity of. 


redemption in the Gouripur property whieh 
was intended to be sold.. If that ig so, it is 
difieult to sea why. the order was .made 
that  "seeured  ereditors shall have pre- 

rénse,’’ «unless it is held that the property 
itself was to be sold and out of the proeseda 
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. upon him, if he seonsented to it.. 
. question, therefore, is whether he did consent .. 


‘signify his eonsegt to the 
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i E ez : » 


of the sale, the seeured oreditora were to 7 
be satisfied first and the unsesured ereditors 
would get their debts rateably. However 
that may be, it is olear that unless any 
eansent had verbally been given by the. 
Pleader for the deerse-holder, there was no: 
eonsent given on his behalf by- the petition 
of the 17th Mareh i917 whieh, we have. 
shown, elearly refers to the money desree.. 
It appears that notwithstanding the order of. 
17th Marsh 1917 and the sebedule prepared 
by the Insolvency Oourt under whieh the 
desree-holder Jagmohan was to get only 
Rs, 7,000 and odd in full satisfaetion ‘of 
his dues, the judgment.debtor was prosesut- 
ing “an appeal in this Court, in whieh the 
question raised was whether the deeree- 
holder was bound by an adjustment of the 
decree under whieh he was to get only 
Rs. 13,000 in satisfastion of hia dues. This 
appeal was disposed of on the 3rd Deeomber 
1917 and the judgment-debtor applied for | 
leave to appeal to his Majesty in Couneil 
against the order of this Oourt dismissing 
the appeal. 

It does seem strange that if Jagmohan, 
the ereditor, had eonsented to the eomposition 
and was entitled to get Hs. 7,000 and odd 
in satisfaetion of his debts, why the judg- 
ment.debtor should earry on an appeal or 
apply, for leave -to appeal to His Majesty 
in Counsil whieh, if mueacssful, would . ‘result; 
in an order for Rs.- 18,000 in favour .of:the- 
eraditor. It is suggested by the learned 
Counsel on bélíülf of the.  jüdgment; debtor . 
that the deeree.holder had  repudiated, his. 
eonsent to the somposition and the judgment. 5 
debtor was not eertain whether the som- 
position would stand; and that, therefore, be. 
was proceeding with the appeal in this. 
Court. 

There ean be no doubt that the deeree. 
helder was a sesured ereditor in .respest of 
the mortgage deeree and the mortgage bond 
and there is no doubt. that they were 
unaffested by any somposition, unless it was 
eonsenfed to by him. OF sourse it was open 
to him to agree to the somposition and if the 
Oourt approved of the composition «and. 
prepared a sshedule, that would be da d 

he 


to the somposition. As stated above; he . 
did not, by his petition dated the 17th Mareh, ° 
eomposition in : 


Vol. LXiit) iNDIAN OASES. | 897 


NAWAB v, HUKAM DIN, 


‘respect of the sgeured debts, The only 
question, therefore, is whether there waa any 
‘verbal eonsent. Upon that point the Court 
below says: “Unfortunately the withdrawal 
of their objeations to the ssheme of saom- 


position by the  ereditor's Pleaders was. 


apparently made verbally and was not eon= 
firmed by any written petition or applisa- 
tion", Whether there was any sonsent 
verbally made by the Pleader of the deoree- 
‘holder Jagmohan is the most important 
. question in the ease, but no evidenee has been 
taken onthe point. 

Having regard to the amount in dispute 
whieh exeeeds Ra, 10,000, we think that 
there should bea further enquiry in the 
matter. The ease will be remanded to the 
lower Oourt to- taka the evidence of the 
Pleaders forthe parties and the Court below 
wil come toa finding, upon the evidence 
and the airaumstances of the osse, whether 
the deeree.holder Jagmohan sonsented to 
the somposition in respeet of his sesured 
debts. If he did eonsent, the order of the 
Insolveney Court is binding upon him and 
he is bound by the composition. If, however, 
he did not consent, thenhe is entitled to 
exeoute the mortgage deeree and the Court 
will.proseed with the exesution of the 
deeree. 

The oase will assordingly go bask to the 
lower Court in order that a further enquiry 
be made in the matter and for final dis. 
posal of the ease aesording to law. Costs 
will abide the result, the eost in this Cour 
being assessed at two gold mohurs. 

Let the record of the ease be sent down 
without delay. 


Oase sent back. 


LAHORE HIGH OOURT. 
MisostLaneous Oivin APPLIGATION No, 394 or 
l ^. 1921. 

(MiscgtLANEROUS O1vin Appear No, 1440 or 
1921.) > ; 
November 5, 1921, 
Present :—Mr. Jpstice Abdul Qadir. 
NAWAB —DzrFENDANT-—P gTITIONER 
torsuas 


" HUKAM DIN— PraINTIFF— RESPONDENT. 
Civil Procedure Gode (Act V of'1908), O, XL1, r. 5 


07 


—Stay of emeculion-—Ewecution not pending-—BSiay, 
whether can be directed, 


A stay of execution cannot be directed where, 
there is no application for execution pending before 
the Executing Court, 

Janardan v. Nilkanth, 25 B. 563; 8 Bom. L. R, 
142, Narain Singh v. Anup Singh, 58 Ind. Oas. 302, 
relied on, 


Applieation under Order XLI, rule 5, Civil 
Prosedure Code, for stay of exesution prossed- 
ings pending desision of the above-noted 
appeal ease by the High Court, 

Lala Shiv Narain, R. S., for the Petitioner. 

Mr. Zajrulla Khan, for the Respondent. 


ORDER.—This is an applieation for stay 
of exeeution of a desree, RaiSahib Lala Shiv 
Narain appears for the applieant, and Mr. 
Zafrulla Khan for the respondent, A pre- 
liminary objeetion is taken that no applias- 
tion for exeeuting tho desree has yet been 
made, and no exesntion proseedings are 
pending. Counsel for the applieant admits that 
he is not aware of any application for exeen- 
tion of the desree having been made and his 
elient, whois present in Oourt, also states that 
there is none. He points ont, however, that 
the desree-holder had been given a deeree 
sonsequent on the payment of Rs, 14,000 and 
had recently applied to the Court that passed 
the deeree to be allowed to deposit the sum 
in Court. He urges that this must be regard- 
ed asa eommensement of exeeution proceéde 
ings. He sannot produse any authority in 
support of this view. The applisation made 
by the deeree.holder eléarly states that he 
would file an applieation for execution of the 
decree later on. Itis obvious, therefore, that 
no applisation for exeention of the deeree has 
yet been made. There are no proseedings, 
therefore, to be stayed. This petition is thus 
quite premature, Mr. Zafrulla Khan relies 
on Janardan v. Nilkanth (1) and a deeision 
of the Lahore High Ceurt, Narain Singh v. 
Anup Singh (2), whioh follows the Bombay 
ruling. lthinkthey are applieable to thia 
ease. This petition is, therefore, rejested 
and Rs. 50 are allowed as aosts to the 
respondent. i 


Application re;ecied, 


(1) 25 B. 583; 3 Bom, L. R, 142. 
( ) 58 Ind. Oas. 302. 
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< .PRIVY COUNCIL: 
8 
APPEALS FROM THE NAGPUR JUDICIAL Commis. 
SIONER'8 Court. 
January 24, 1921, 
Present : —Lord Buakmaster, Lord Philli- 
more, Sir John Edge, Mr. Ameer Ali 
and Sir Lawrenee Jenkins. ` 
Musammat FAKRUNISSA, SINOS DEGEABED, 
NOW REPRESENTED BY ZÁBIR-UL-SAID 
AND OPATAN DEANA DAHANA RPEUCANTE 
versus 
Moulvi IAZARUS-SADIK AND OTHERS — 
PLAINTIEFs— RESPONDENTS. 
Moulee IZARUS SADIK AND OTHERS — 
PLaINTIFES—APPELLARTS 
VET SUS 
 Muammai FAKRUNISSA, sinox DECEASED, 
NOW BEPRESENTED BY ZAHIR. UL SAID 


‘ AND OTHERS— DEFENDANT3— RESPONDENTS, 
Appeal-— Appellant, duty of. 


In every appeal it is incumbent upon the appol- 
lants to show some reason why the judgment 
appealed from should be disturbed, there must be 
some balance in their favour, when all the cir. 
cumstances are considered, to justify the alteration 
S rr aaa that stands. [p. 901, col. z; p. 902, 

l 


Appeal from a desision of Mr. Batten, 
and Mr, Stanyon, Additional Judieiel Oom- 
missioners, Central  Proyinees, in First 
Appeal No. 30 of 1914, dated the 29th June 
1915. 

Mr. L. DeGruyther, K. O., and Mr, d. g. 

O.’ Gorman, for the Appellants. 

“Bir Earle Richards, E. O,,and Mr, J. M, 
Parikh, for the Respondents. 

JUDGMENT. 

Loro BUCEMABTER,—The desision of this 
appeal depends entirely upon & simple ques. 
tion of fast, but this question has been so 
somplisated by untrustworthy evidence, both 
yerbal and dosumentary, that its determina- 
tion is not easy. 

The real point is whether tbe dower fixed 
on the marriage of Moulvi Zahur.ul. Islam 
and Musammat Sanai Fatma Begum on the 
3rd September 1881 was Rs. 25,000 or 
Rs, 1,25,000. The appellants, who represent 
the heirs of the husband, slaim that it was 
the former sum; the respondents, who are 
the representatives of the wife, argne for 
ihe largór amount, 
faet fixed is beyond dispute. Some witnesses 
say that it was fixed at Rs, 25,000 in terms, 
Sthers that it was fixed in terms ab the higher 
figure; and between these two: sssonnts 
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That a dower was in 


[192i 


there is the evidenae of other witnesses who 
say on the one side that it was fixed at 
Rs. 25,010 or on the other at Has. 1,25,000, this 
being the onatomary sum. 

The marriage took plase at Banda, and 
whatever may be the amount of the dower, 
it is snffisiently established by the evidense 
that the Kazi who was present made a note 
of the amount in his posket book at the 
time. After the marriage nothing of moment 
oseurred until 1:92, when the husband was 
injured by a tiger, and while he was still . 
suffering from the effests of this injury, he 
entered into an agreement with his wife 
whieh recites that a dispute had arisen pe 
tween them owing to the lady having de- 
manded from ber husband her dower, 
amounting to Rs. 1,25,000. The agreement 
states that he sannot then pay it off, that he 
desires to give in her charge the villages 
in his Ilaqs,in the Damoh Distriat, on sertain 
eonditions about whish a dispute has arisen, 
and that to settle that dispute certain 
persons sre appointed as arbitrators. The 
agreement is dated the 29th June 1892, but 
it would appear that there must be some 
mistake in the date, for the award whieh 
was made under it was dated on the 20th 
June of the same year. This award reeiteg 
the agreement, finds that there is no eash 
for payment of the debt, with the exseption 
of the Zemindari villages referred to in the 
agreement, that sueh estate is sufficient to 
sover the whole amount, and puts the wife 
in possession and disposasosses the husband. 
On the 6th July 1892, a mukhitarnama was 
executed by the wife in favour of her husband 
stating that, as she was a pardanashin lady 
and eould not manage the property, she 
appointed her husband to aet on her behalf 
and gave him the fullest possible authority 
in that respect. 

Following swiftly upon this award a guarrel 
took plase between the husband and wife, 
whieh resulted in & separation, the wife, on 
the 16th September 1892, having left her 
husband's house, to whieh sba never returned 
until shortly. before his death, It is un. 
neeessary to examine the sause of this 
dispute. - The evidense appears to establish 
that it was due to the feelings and self- 
respect of the wife h&ving been griev- 
ously wounded by the husband having 
introdused into the establishment and in. < 
stalled as his mistress a low-sasta woman, The 
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wife went to live with her brother and for 
twelve months nothing happened, but she 
withdrew the power ofeattorney formerly 
exesuted in favour of her husband. The 
husband thereupon took proseedings to gat 
the mutation register restifiod, and susseed. 
ed, notwithstanding the opposition of his 
wife. He also instituted proseedings (N3. 
. 183 of 1895) against his wife for sansellation 
of the arbitrators’ award. In these proseed- 
ings, among other issues an issue was raised 
as to whether the dower waa in fast fixed at 
Hs. 25,000 or Rs. 1,25,000, and whether 
the plaintiff was estopped by the agreement 
from disputing the fasta. In these prosesdings 
the register kept by the Kazi who had attended 
the marriage was produced in support of the 
husband's alaim, It purported to be and 
it was put forward as being the original 
register, and as an assurate and authentic 
reaord of the marriages whish the Kazi had 
kept; it extended from 1877 down to the 
3rd February 1896. The pooket book aon. 
taining the notes from whish the register 
was sompiled was not produeed. Objeation 
was taken to the register on the ground that 
it was not the original dosument, in the 
sense that it had been made up from the 
note-books, and also on the ground that it 
appeared that the partisular entry had been 
tampsred with, There was no suggestion 
whatever that, subjest to these oritisisms, 


the register was not a perfestly genuine 
doeument, 


The learned Civil Judge who tried the 
gase distrusted the value of the partisular 
entry and disregarded its effest. He regarded 
the svidenoe of the husband as to the sum 
of Hs. 25,000 as being quite insonsiatent 
with the position and  antesedents of the 
parties, and indeed he stated that it seemed 
to him quite ineredible that the defendant's 
dower should have bsen fixed at so low an 
amount as Rs, 25,000, and he adds this:— 


“Asa rule females of high and respast- 
able families never elaim their dower, and 
consequently it is fixed at a very high 
figure, whieh in several eases exaeeda the 
total estates of the bridegroom. This 
ig apparently done to* maintain the high 
position and pride of the family and to 
ensure friendly relations batwaen the wife 
and the husband, it also axersises some sheak 
over a reokless husband, ” 
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The learned Civil Judge who gave that 
judgment was a Judge to whose experienee 
on these matters their Lordships must neees- 
sarily attash aonsiderable weight, and it 
is indeed remarkable that sueh of the 
depositions of the witnesses as were present 
at that hearing and have been used again 
in the sourse of the present proceedings, 
who spoke as to the customary amount 
being the larger sum, do not appear to 
be eshallenged on  cross-examination. 
Their Lordships have not before them all 
the depositions, nor would they indeed be 
admissible in evidenss. They san only be 
used either for the purposes of eross-oxamina- 
tion or for purposes of admissions made 
as against a litigant party or, of sourse, in 
ease of a witness being dead or unable to 
be found, That some evidense was given 
to the eontrary efest does appear from the 
Judge’s judgment, but the sireumstanses to 
whish their Lordships have called atten- 
tion are of some importanee in relation 
to what subsequently transpired. So far, 
therefore, as the amount of dower was 
soneerned, the Civil Judge desided in favour 
of the wife, but he found the award was 
sollnsive and of no effeat. This judgment 
was affirmed in the Oourt of Civil Appeal 
in June of 1897 upon the latter point, the 
question as to the dower being wholly 
undeoided, 

The strained relations between the hus- 
band and the wife sontinued until 1903, 
when, in the early part of that year, the 
wife returned to her husband and lived 
with him until his death, whieh took plasa 
on the 15th June 1903. After his death 
she took posseasion of the estate and slaim- 
ed to hold it in lien of dower, to the 
amount of Hs. 1,25,000, The heirs of the 
husband protested, and jhe wife thereupon 
instituted the  proseedings whieh have 
ultimately led to this appeal, 

The main defense was that the dower 
had never been fixed at the amount of 
Rs. 1,25,000, but at the lower figure of* 
Rs. 25,000, and further that the plaintiff 
had been divorced. 

The first hearing took plase on the 14th 
Desember 1910 before the Distriet Judge, 
and on the trial the register of the Kazi 
was put in evidenee from the depositions 
in the suit to set aside the award, the 
Kazi himself not being obtainable as’ a 


oe 
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witness, and with his mind influenced by 
this material the learned Judge held that 
the plaintiff had failed to establish her 
elaim to thedower, and further, that she 
had been divoreed. 

From this desision an appeal was taken 
to the Court of the Judieial Commissioner 
for the Central Provinces, and upon the 
hearing of this appeal it transpired for the 
first time that the Kazi's register was not what 
up to that moment everybody had believed 
it to be, a faithful resord of marriages 
kept from, one event to the other and 
made up from notes taken at the actnal 
eeremony, It was found that the water- 
mark on the paper was 1893, and that 
eonsequently the whole document had been 
prepared shortly before the trial on.the pro. 
eeedings to set aside the award, The oase 
was assordingly remitted .for trial. It is, 


of course, elear that this event put an en- 


tirely new eomplexion upon the proseedings. 
Had the register been a genuine and an 
honest dosument, it was sonolusive against the 
plaintiff unless it sould have been established 
that there had been some mistake or, as appears 
to have been regarded by the learned Judge 
who heard the husband's applieation 
to sel aside the award, thatthe partisular 
entry bad been tampered with, But when 
onse the register was assepted as, genuine, 
the Judge would be compelled to challenge 


‘and distrust all verbal evidences that eon. 


tradieted its terms, and it would neses- 
sarily solour his view of the case. Ib is 
not, therefore, nesessary to sonsider in detail 
the eareful judgment of the learned Judge 
who first heard the suit, although the 
painstaking nature of its analysis would 
er have demanded the elosest atten- 
ion, 

The sesond trial took plase before an- 
other District Judge, who delivered bis 
judgment on the 12th January 1914. He 
found that the plaintiff had not been 
divoreed, but he held that the dower 
fixed was Hs, 25,00C, and that this was 
the eustomary dower in the family. With 
regard to the Kazi’s register he held, 
after hearing all that the Kazi had to 
say in explanation, that his explanations 
wore untrustworthy and that the new register 
was prepared besause he wanted to show 
that the amount of dower was Rs, 25,000 
in order to favour the oase of the husband; 
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but he aesepted it with regard to the 
witnesses of the marriage, and although ha 
thought it had been ehanged with regard to 
the dower, he held it was a too far-fatehed 
eonslusion to think that the original showed 
the larger amount as the dower and was 
renewed to show the lesser sum. He most 
sarefully examined the verbal evidence as to 
what transpired and saesepted that for the | 
defendants’ side. The learned Judicial 
Commissioners differed from this view; they 
held that the evidense-did support the 
larger sum, and from that judgment this 
appeal proseeds. 

The position thas raised is one of great 
difüsulty. Both the learned Distriet Judge 
and the Jndisial Commissioners bave 
separately examined the value and weight 
of all the verbal evidense on eash side, 
and some of the eireumstanees that led to 
its being regarded as untrustworthy in the 
one instanee or the other are cireumstanses 
of a looal eheraeter which it is not 
possible for their Lordships aceurately to 
appraise. But they think the learned 
District Judge has not given due weight to 
some sireumstanees that are undisputed, nor 
does he appear to have considered the fact 
that the defendants deliberately attempted to 
fabrieate a story as to a divoree to have any 
weight in considering the value of their 
evidense on the other parts of the sase. 


. This is an important matter, beeause while if 


is true that whatever missonduat the husband 
had been guilty of in regard to the first trial 
was not miseondust by whieh the heirs 
sould be affeeted, nor would a statement mace 
by him operate against them by way of 
estoppel, yet the plea of the divorce must 
have been one of their own creation, and it 
has been eonsurrently found to be wholly 
untrue. It is, therefore, nesessary to see 
what is the true infereneeto be drawn from 
what took plase when the agreement to 
submit to arbitration was sballenged. It is 
found that the Kazi'a register was prepared 
for the purpose of advancing the husband’s 
alaim in that dispute. Now it is not 
disputed that the Kazi did in faet keep a 
register whish was not the one produeed, and 
the explanation of its disappearance has been 
rejested. it is, of sourse, possible that the 
eriginal register did not eontain amy 
information se to the dower, and that tha 
fabrication was for the purpose of providing 
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indisputable evidence upon a point whish the 
original would have left ambiguous. It is 
possible, bnt it is nota probable explanation. 
The dosument produced sontained in every 
instanse the amount of the dower, and it is 
not suggested that it differed from the 
genuine dosument in this respect, and there 
is no explanation of why it should not have 
appeared inthe partisular instanee, except 
that the marriage took plase ata little 
distanse from the Kazi's own Distriet. But 
three out of the six defendants! witnesses 
who spoke as to the amount fixed af the 
wedding, viz,, D, 24, D. 25 and D. 33, deslared 
that the Kazi entered it in his note. book; 
and in the eomplete absense of any evidenss 
whatever to suggest omission, their Lordships 
do not think that that is the probable 
explanation - of what ossurred. The pro: 
bability is that the register did eontain the 
entry of the amount, and as there is no shoice 
with regard to any sum but the larger or the 
smaller sum mentioned, and no room for 
any ambiguity in the statement alleged to 
have been made, their Lordships think the 
eireumstanee affords a strong sorroboration 
„of the plaintiff's statement as to the larger 
sum. Further, this statement is found again 
in the agreement whieh submitted the alleged 
dispute to arbitration. It is ina written 
dosument, and. thongh the purpose of the 
doeument was 2 sham, it does not, therefore, 
enable every detail in it to be disregarded, 
Nor, again, san the suggestion be entertained 
that the agreement was made owing to the 
influense of the wife or besause the husband 
was foo weak to understand what he was 
doing. This evidense the husband himself 
gpesifieally rejests, and after the wife had left 
him he made no objestion as to the amount 
of the dower until he was dispossessed from 
management a year afterwards, thereby 
showing that it was not so mueh the amount 
of the dower to whieh he objested, but the 
dispossession during ‘his life of the eontrol 
over his property. Again, their Lordships 
find it diffisult to aasept without qualifisation 
the view that the enstomary dower was the 
smaller sum. It is true that: there isa 
great deal of evidense in the present ease to 
prove that this smaller sum was fixed on the 
marriage of mary*of the women in the family, 
but there is also evidenee to show that in two 
instanoes st least the amount was mueh 
larger, and their Lordships haye. already re- 
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ferred to the fast that from the depositions of 


sush of the witnesses'as have properly been ad- 
mitted in the present proseedings there seems 
no shallenge in sross-examination as to the 
eustomary aum being the larger amount, 

These sonsiderations prevent their Lordships 
from regarding the evidense of Rai Nandlal, 
one of the plaintiff's witnesses, with the same 
indifferense with whiah it was regarded by the 
Distriet Judge. He is a Barrister- at- Law and 
states that in 1902, whieh was shortly before 
the death of the husband, the husband eameand 
asked hia adviee in the matter of the transfer 
of his villages in favour of his wifein lieu of 
her dower, whieh he stated to be the larger 
gum. The learned District Judge thinks that 
this was nothing but a repetition of his 
previous foolish ast, and is eonsequently highly 
improbable. It must, on the other hand, be 
remembered that time had elapsed, that it 
was within a few months of his death, and 
that it is impossible to speak as to what were 
the motives that were then influeneing him 
one of whieh may have been the desire for 
resoneiliation with his wife. 

Another witness, Aki] Mahommad Khan, 
speaks again to admissions made in 1897 or 
1898, and onee more they are regarded by 
the Distriot Judge as improbable, but it 
appears to their Lordships that they are only 
improbable on the hypothesis that the dower 
was the smaller sum. Ifit was the larger 
sum, as had in faot been found by the Judge 
in the Court of first instanse in the proseedirigs 
to set aside the award, the improbability 
disappears. 

The shief witness for the defendants is Syed 
Kutbuddin,:& man of undoubted position and 
authority. He says the marriage took plasa 
in his presense, and the dower was fixed at 
Rs. 25,000. It is most unfortunate that he was 
not eross examined at all on this statement. 
No questions were put to test his memory 
or to explain whether the dower was fixed 
in his presenee or how the fast was brought 
to hia knowledge and fixed in his memory. 
His recollection as to the witnesses appears 
to be faulty. It may also have been faulty on 
the more sritisal question, and their Lordships 
sannot assept it as suffisient to displace all the 
other matters to whish they hays referred, 

In every appeal it is ineumbent upon the 
appellants to. show some reason why the 
judgment appealed from should be disturbed, 
there must be some balange in their faveur, 
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“when All the direnmstanees are eonsidered, to 
. Justify the alteration of the judgment that 
stands. Their Lordships are unable to And 


that this duty has been disehargsd. They 

ave not gone into the question of the letters 
alleged to have passed between the husband 
and the wife. There dosuments have been held 
to be forgeries by the learned Distriet Judge, 
and this view has been rejeated by the Judisial 
Commissioners, There are suspicious sirsum- 
stanees connested with some of the letters, but 
Buspision is not proof. The sonelusion, 
however, whieh their Lordships have reashed 
is independent of sneh corroboration as the 


‘letters would afford were they genuine. They, 


therefore, express no opinion upon the point. 
Upon the eross-appeal elaiming interest on 
the amount of dower their Lordships think 


‘that the representatives of the wife are 


entitled to an allowanes, not strictly as 
interest, but as the means of preventing 
hex position being adversely prejudised by 


‘the unsueeessful eontroversy raised by the 


appellants as to her rights, and they fix 
the amount at 6 per cent, This is in 


;assordanse with what was done in the ease of 


Hamira Bibi v. Zubaida Bibi (1). 

Their Lordships will humbly advise His 
Majesty that the main appeal be dismissed 
and the eross-appeal allowed, and that the 
appellanta dopay to the respondents their 
aosta both in the appeal and the oross-appeal. 


M Appeal dismissed; 


Oross-appeal allowed. 
Solisitors for the Appellants.— Messrs. T. 
L. Wilson & Oo. 
Solieitor for the Respondent,—Mr, Edward 


Dalgado, 


(1) 86 Ind. Cas. 87; 43 I, A. 294; 14 A. L. J. 1055; 
21 0. W, N. 1; 18 Bom. L. L. 999; 81 M. G. J. 199; 20 
M. L. T, 605; 4 L. W. 602; 38 A. 581; (1916) 2 M. W. 
N. 561; 1 P. L. W, 67; 250. L. J. 517 (P. C.). 
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BOMBAY HIGH COURT, 
Seconp Civin APPrFaL No. 375 of 1919, 
Marsh 3, 1921. 


| Present :— Sir Norman Maeleod, Kr., Chief 


» Justice, and Mr, Justice Shah. 


- ABDUL RAJAK ALLISHA MULANI— 


PLAINTIFF —~ APPELLANT 
VETSUS 
VAMAN GANESH PADLIKAR— 
RESPONDENT. 


. Morigage— Redemption ipreviously decreed—Right 


to redeem reserved—Subsequent suit for redemption 
whether maintainable, 


In a suit by a mortgagor to redeem the fol. 
lowing decree was  passed:—"The plaintiff 
should pay to the defendant. Bs. 400 with 
interest at the*rate of eight annes per cent. per 
mensem by annual instalments of Rs. 50 each 
from 31st March 1884. If the plaintiff were to 
pay more than Rs. 50 the defendant should not 
refuse to accept the same. In oase the plaintiff 
fails to pay any instalment the defendant should 
take the land in his possession and receive the 
produce of the land in lien of interest on the 
remaining amount and Government assessment; 
and on the plaintiff paying the principal amount 
at the end of any Fasli year the land belonging to 
the plaintiff should be returned to him.” The 
mortgagor ‘brought the present suit to redeem the 
suit property and recover possession: 

Held, that in the decree in the previous suit the 
right to redeem was reserved, and that the plaintiff 
was zu entitled to sue for redemption, [p. 903, 
col. 2. 


Sesond appeal from a desision cf the 
First Olass Subordinate Judge, A. P, at 
Satara, in Appeal No, 157 of 1918, son. 
firming a deeree passed by the Subordi- 
nate Judge at Karad, in Civil Suit No, 520 
of 1915, 

Mr. J, E. Gharpure, for the Appellants, 

Mr. A, Q, Desai, for Respondent No, 1. 


JUDGMENT, 


Mactrop, O. J.— The plaintif sued to 
redeem the suit property and resover pos- 
session, alleging that it was mortgaged with 
the defendant in 1874. The defendant 
resisted the slaim for redemption on the 
strength of a deoree passed in Suit No. 480 of 
1881, whieh was a suit by the mortgagor 
to redeem, in- whieh the following deeree 
WAS passed :— ] 

"Tbe plaintiff should pay to the de. 
fendant Hs. 400 with interest ab the rate 
of eight annas per sent. per mensem by 
‘annual instalments of Rs. 50 eaoh from 31st 
Mareh 1884. If the plaintiff were to’ pay 
more than Re. 50 the defendant should 
not refuse to aeespt the same. In esse 
the plaintiff fails to pay avy instalment 
the defendant should take the land in his 
possession ‘and reasive the produse of the 
land in lieu of interest on the remaining 
amount and Government assessment; and 
on the plaintiff paying thB prineipal amount 
at the end of any Fasli year the land 
belonging to the plaintiff shonld be returned 
to him, n e 
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This sase belongs to that numerous elass 
of cases in whish the question arises 
whether the mortgagor is in effeat bring- 
ing a suit to exesute a previous redemption 
decree, or whether he is seeking to exersise 
the right to redeem, as a right whieh was 
reserved to him by the previous dearee, 
On the anthority of Hari Ravji Ohiplunkar 
v. Shapurjt Hormasji Shet (1) if the suit 
must be treated as a suit elaiming a right 
to exesute the previous desree, then nndoubt- 
edly it must be dismissed. But if it comes 
within the Full Bench desision of this Court 
in Tani Bagavan v. Hart bin Bhavani (2), 
then the plaintiff is entitled to  snsseed. 
The deeision must depend entirely on the 
nature of the desree in the previous suit, 
and the diffisulty in resoneiling the various 
deeisions lies in the fast that the terms 
of the previous deeree will generally vary, 
and further the desision of the question may 
depend upon whether the previous suit had 
been brought by the mortgagor or the mort» 
gagee. In Tani Bagavan v. Hart bin Bhavani 
(2) the previous deoree had been obtained 
by the mortgagee to this effeet :— 

“The order is that the defendant do pay 
to the plaintiff Rs. 396.10.0 in respest of 
the bond, and if it be not paid, then the 
mortgaged land, given as seeurity, is to 
be given into the possession, of the plaintiff 
until the sum due be diseharged, ” 

Mr. Justioe Farran, in giving the desision 
of tte Full Beneh, said: 

"In Ravji Shivram Joshi v. Kaluram (3) 
a Ful] Beneh of this Court desided that 
the filing of a redemption suit like the 
present was the proper course for a mort- 
gagor to adopt who desired to avail him- 
self of the right to redeem reserved to him 
by sush a deeree as the one before us. 
All that the Court in suoh redemption suit 
is at liberty to do is fo sonstrue the 
deeree in the former suit to aseertain its 
intention from the expressions sontained in 
it, aud to give effest to that intention 
when so assertained. In aonstruing the 
above desree we do not find in 
it any substantial differense to distinguish 
it from the decrees whish the Court had 


, 
(1) 10 B. 461; 13 I. A. 68; LO Ind. Jur, 810; 4 Sar. 
P. C. J, 719; 5 Ind. Deo. (N. s.) 695. 
(3) 16 B. 6597.; (1887) P. J, 816; 8 Ind. Deo. (n.. 


. 8) 918. 
. (8) 12 B, H. €. R. 100, 
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to aonsider in Navlu v. Raghu (4) and Tatya 
Vithoit v. Bapu Bala; (5).... We eonsider that 
the desrees in those eases were aorrestly 
sonstrued, ” 4 

It seems to me that in the deeree in 
Snit No, 480 of 1881 the right to redeem 
was reserved, and that the plaintiff is now 
entitled to sue for redemption. I would, 
therefore, allow the appeal. The deeree 
must be set aside, and the ease must he 
remanded to the Trial Court to be heard 
on the merits, . The respondent No. 1 to pay 
the sosts of the appellants up to date. 

Sagan, J.—I agree, 

Decree seb aside ; 
Oase remanded, 


(4) 8 B, 308; 4 Ind. Deo, (N. 5.) 516. 
(5) 7 B. 330; 4 Ind, Dec. (N. s.) 222. 
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MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER 
No. 37 or 1920, 

January 18, 1921. 

Present :—Mr. Justice Sadasiva Aiyar 
and Mr. Justise Napier, 

SRI KRISHNASAWMY IYENGAR — 
DEFENDANT— ÁPPELLANT 

versus 


SOORIKUTTY GANAPATHY IYER 


—PratxTIFF— RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXI, r. 
22—Ewecution—-Non-service of notice, effect of, on 
subsequent sale, 


The non-service of notice under Order XXI, 
rule 22, Civil Procedure Code, upon a defendant 
after he attaing majority is, though it does not 
render the subsequent proceedings a nullity, a 
serious irregularity in the course of the execution 
proceedings which,  byeitself, affords, till it is 
met by a valid defence, a sufficient ground for the 
setting aside of the subsequent sale held in execu. 
tion, and itis for the deoree-holder to allege and 
prove such a valid defence, [ p. 904, col. 1.] 

One of such defences might be established by 
proving that the appellant’s interests were, toethe 
appellant’s knowledge, fully represented and pro. 
tected by some other person who was a party to 
the execution proceedings. [p. 904, col. 1.] 

Seshagiri Rao v. Tangaturi Jagannadham, 32 Ind. 
Cas. 89:1; 389 M. 1031; 19 M. L. T. 93, and Tanguturi 
Jagannadham v, Seshagiri Rao, 37 Ind. Cas, 387; 20 
M. L. T. 479, followed. l s 

Ramachari v, Duraisami Pillai, 21 M, 167; 7 
ind, Doo, (x, 8.) 474, referred to. 


: $04. 
NEM[OHAND t, BADHA KISHEN, 


‘Appeal against an order of the Distriot 
Court, Madura, in Civil Missellaneous Appeal 
No. 28 of 1919, preferred against an order 
ef the Distrist Munsif, Periakulam, in 
Civil Missellaneons Petition No. 1330 of 
1918 in Original Suit No, 245 of 1915. 

Mr, K, V. Sesha Atyangar, for the Appel. 
lant. 

Mr. P. 8, Narainswamy Iyer, for the Ra- 
spondent, 

JUDGMENT,—Following, the observations 
in Seshagiri Rao v. Tangaturt Jagannadham 
(1) and in Tanguturt Jagannadham v, 
Seshagiri Rao (2) we hold thatthe non. 
service of -notics under Order XXI, rule 
22, Civil Prosedure (ode, on the ‘appel- 
lant after he 'besame a major is (though 
it does not render the subsequent proeeeding 
a nullity) a serions irrégalarity in the eourse 
of the exeeution prosesdings, whieh by itself 
affords (till itis met by a valid defense) a 
suffisient ground for the setting aside of the 
subsequent sale held in exesution and that it 
lies on the deeree-holder to allege and prove 
sueh a valid defenes. One of sush defences 
might be established by proving that the 
appellant's interests ware, to the üppellant's 
knowledge, fully. represented and protected 
by some other person who was a party to the 
exesution proseedings. In Ramachari v. 
Duraisami „Pillai (3). there were 
material fasts established and they were held 
to eonstitute together a valid defense. These 
fasts were:— 

(1) The managing Hambar of the appel- 
lant’s undivided family ,bad been representing 
and protesting the appellant's interests in the 
exeeution proseedings; 

(2) the appellant knew of the deeres- 
holder’s prosegdings preliminary to ud AL 
the time of these proseedings; 

(3) the appellant allowed the managing 
wember to sontest thé said proeeedinga for 
and in the interest of thé appellant, and 

(4) the manager did so contest the said 
proeeedings. i 

In the present case, there is no finding by 
the lower Appellate Court that the appellant 
knew of the exeeution proeeedings at the 
time, and there is no finding that his unele 


was the managing member of the family even - 


(D $2 Ind. Cas. 391; 89 M. 1081; 19 M. L. T. 98, 
(4) 87 Ind. Cas, 387; 20 M. L, T. 479, - 
(3) 21 Mf. 197; 7 Ind. Deo, (x. 8) 44. 
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at the time of the proseedings. Assuming, 
however, these two fasts tc be established, 
the other two important siroumstances whieh 
were present in the sase of Ramachar: v. 
Doratsamt Pillay (3) are absent in this ease 
and henee we hold that no valid defenee to 
the appellant’s objestion to the sale has 
been made out here, 

We, therefore, allow the appeal and set aside 
the sale of the appellant’s interests in the 
properties in dispute with sosts in both Oourts 
on the respondent desree-holder. 

M. C. P, 

Appeal allowed. 


PRIVY COUNCIL. 

Appeal FROM Tan Cover OF THER Üutkw 
COMMISSIONER, ÁAJMER- MERWAR I. 
Marah 9, 1921. 

Present:— Lord Dunedin, Lord Shaw, 
Sir John Edge and Mr, Ameer Ali. 
Rat Bahadur Seth NEMIOHAND, sinog 
DECREASED, NOW REPRESENTED BY Seth 

TEEKAM OHAND — APPELLANT 
versus 
Seth RADHA KISHEN, SINCE DECEASED, 
AND OTHERS — RESPONDENTS. 


Contract Act (IX of 1872), ss. 69," 60— Appro- 
priation-—-Interest —QContract rate—Discretion of Court,. 


A creditor to whom principal and interest are 
owed is entitled to appropriate any indefinite pay- 
ment, which he gets from a debtor, to the payment 
of interest. It is open toa debtor to stipulate 
that a payment made by him is to be applied only to 
principal. If he does so, the oreditor is not bound 
to accept payment on these terms, and must return 

the money. If he accepts the money, he is bound 
by the appropriation proposed by the debtor. [p, 
905, col. 2. ] 

In awarding interest up to the date of a decree, 
the Court has no disoretion in the matter of the 
rate, which must be the contract rate, after the date 
of the decree the rate is in the discretion of the 
Court. [p. 906, col. 1.] 


Appeal against a deeree, dated the l5th 
April 1916, of the Ohief Oommissioner, 
Ajmer-Merwara, modifying a deeree, dated 
of the Additional 
Distrist Judge, Ajmer-Merwara, whieh had 


l modified a desree, déted the-30th May 1913, 
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of the Court of the Subordinate Judge, First 
Class, Beawar (Merwara). 
Mr, B. Dube, for the Appellant. 


JUDGMENT.. 

Log» Dounepin.——This is a snit upon 4 
mortgage. The mortgage was of date the 
12th Deeember 1890 for Rs. 30,000, with 
interest at 10 annas per sent. per mensem, 
exesuted by three persons earrying on buai- 
ness a8 bankers in favour of the plaintiff. On 
the baek of the mortgage deed there are 
eertain endorsations signed by the debtor, who 
was the manager of the frm. These show 
that up to the 11th August 1893 there had 
been paid Rs. 11,334-6-6, This was assord- 
ingly, as also shown, eredited to the extent of 
Rs, 4,652-6-6 to interest, being the total 
amount of interest dne as at that date, the 
balance of Rs. 6,682 being sredited to prinei- 
pal, thus redueing the prineipsl due as at 
that date to Rs, 23,318. After that there are 
susseasive eredits to interest only at the 14th 
April 1896, the 17th January 1902 and the 
12th Angust 1904, the payments which eaeh 
of these eredits represents being admittedly 
less than the amount of interest due at the 
reapestive dates. 

The present suit was raised on the 12th 
Desember 1996 for payment of the balansa 
outstanding. Two of the defendants eon- 
. tested liability, but this was desided against 
them, and there is now no question of lia- 
bility. The only question before the Board is 
as to how the aesount is to be atated. The 
plaintiff eontends that the aseount should be 
stated as it ia in the endorsements, z. e, that 
the payments made should all be eredited to 
interest, The defendants sontend that. they 
should be eredited to prineipal as at eash date 
at whish they were made, and interest sal. 
aulated only on the balanse as so brought out. 
The defendants allege that the endorsementa 
before referred to were exesuted under undue 
influense. This view, although upheld by 
the Subordinate Judge, without direst proof 
but upon what seems a quite unsatisfastory 
inference, was negatived by the Distriet 
Judge to whom appeal was taken, and his 
view was oonirmed by the Chief Commissioner 
on appeal from thg Distriet Judge. This makes 
& consurran$ 
concerned. 

Now the law as o payments being applied 
to. principal or interest was laid down by .the 


^ 
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Board in theease of Meka Venkatadrt Appa 
Row Bahadar  Zem?ndar Qaru v. Raja 
Parthasarathy Appa Bow Bahadur Zemindar 
Garu (1), desided only a few days ago. Shortly» 
re-stated, if is thie: A aredifor to whom 
prinsipal and interest are owed is entitled to 
appropriate any indefinite payment whieh he 

gets from a debtor to the payment of interest. 
À debtor might in making a payment stipulate 
that it was to be applied only to prinsipal. 
If he did so, the ereditor need not assept the 
payment on these terms, but then he must 
give baek the money or the eheque by whieh 
the money is proffered. If he aesepta it, he 

would then be bound by the appropriation 

proposed by thedebicr, The learned Distriet 
Judge sorrestly stated the law in hia judg- 

ment and aseordingly gave decree for the 

outstanding prineipal of Hs, 23,318 and 

interest at the agreed rate from the 12th 

August 1893 to the date: of the suit, onder 

dedustion of the sums paid to eredit of 

interest. ` 

The Ohief Commissioner resalled the judg- 
ment. He beld that inasmueh as in one of the 
plaintiff's books there were sertain entries as 
eredits to prineipal with interest at § per 
sont,, then, although in the other books the 
payments were eredited to interest, yet the 
entry in the one hook eould not be diselaimed 
by the plaintiff, and he drew the inferenee 
that the parties agreed that the payments 
should be to sapital and should only be 
sredited to interest if interest was redueed to 
8 annas simple. 

Now that entries in the books of the ereditor 
may be taken as indieative of agreement to a 
proposed appropriation by the debtor need not 
be denied and ia in assordanee with the law 
as above stated. But the learned Chief Com- 
missioner has omitted to notiee a fast whieh 
in their Lordships’ opinion prevents the in- 
ferense to be drawn as he drew it. It is this: 
Both parties eame info Court with opposing 
views as to an alleged verbal agreement made 
after the partial settlement of the 1lth 
August 1893. The plaintif  averred 
that if was arranged that thereafter 
the interest was to be 8 annas per mensem 
eompound with yearly rests instead of 10 


(1) 61 Ind.-Cas. 81; (1921) M. W, N. 347; 19 A. L, 
J. 405; 83 C. L. J. 447; 40 M. L, J. 649; 28 Bom. L. R, 
644; 3 U, P, L. R. (P. C.) 27; 44 M. 570; 141. W9 25 


(P, C.)F fs i - - 
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‘annas simple. The defendant averred that 
the interest was to bs 7 annas 9 pies simple. 
-Atthetriasl neither party pursued his eon- 
etention, and the interest, therefore, falls to 
be paid as perthe mortgage. But on the 
plaintiff's belief it was quite natural that 
payments shonld in a book be treated as 
payments to prinsipal, besause if ths in- 
terest is compound and the payment is øre- 
dited at the time of the rests, if makes no 
differenee whether the payment is sredited 
to prinsipalor to interest. Apart from this 
inferense, wheih is fallasious and sonfounds 
gimple with sompound interest, there is no 
trase of an appropriation to sapital proposed 
by the debtor and aeseded to by the sredit- 
or. And ones the idea of undue influenee 
is gone, the markings signed by the debtor 
on the bask of the mortagage and the entries 
in all the other books of the plaintiff prove all 
the other way. 

The other point raised by the appellant 
ig as to the rate of interest up to the date 
of the deeree. The Ohief Commissioner has 
redused this to 32 per sent., but in the view 
taken on the main question by the Board the 
interest must be at contrast rate, $6, 10 
annas per mensemsimple, up to the date of 
the deeree, After that the rate is in the 
diseretion of the Court. 

The appeal must, therefore, be allowed 
and the sase must go down that the assount 
may be stated in assordance with the view 
above expressed. The respondents will pay 
the sosts of the appeal and in the Oourt of the 
Ohief Commissioner, Their Lordships will 
humbly advise His Majesty aesordingly. 

Appeal allowsd. 
- Solieitors for the Appellant.—Messrs. 
Barrow, Rogers and Neville, 





BOMBAY HIGH. COURT. 
SEGOND OIVIL APPEAL No. 47o or 1920. 
January 28, 1921. . 

Present :— Sir Norman Magsleod, KT., 
Chief Justiee, and Mr, Justiee Shah. 
TRIMBAK GANGADHAR GOKHALE 
—DEFZENDANT-—-AÀPPELLANT 
versus 


RAMOHANDRA TRIMBAK KIRTANE | 


e —PLAINTIFF— RESPONDENT, 
Provincial Insolvency Act (I4 of 1007), 6, 80— 


* 


Joint debi—Set off —Separate debt —" Mutual dealings.” 


A joint debt cannot be set off against a separate 
debt under the Provincial Insolvency Act. Thug, 
where A and B aro sued by & Bank on a joint 
promissory note,. B cannot set off against the Bank's 
claim on the note an amount admittedly due to him 
from the Bank on his deposit account, since the 
dealings on the deposit account and on the pro. 


missory note are of a different character, and do . 


not come within the term ‘mutual dealings.” [p. 907, 
col. 1, 
. Sesond appeal from a desision of the 
District Judge, Poona, in Appeal No. 181 
of 1917, reversing a desree passed by the 
First Olass Subordinate Judge at Poona, in 
Civil Suit No. 249 of 1916. 

Mr, 8, R. Bakhale, for the Appellant. 

Mr. J. R. Gharpure, for the Respondents, 


JUDGMENT. 

MaoLzonp, O. J. —The question in this appeal 

is whether the sasond defendant, who was 
sued together with the first defendant on a 
joint promissory note for Rs. 1,800, ean seek 
to set off against the Bank's elaim on the 
promissory note the amount admittedly due 
to him from the Bank on his deposit assount. 
Under seation 229 of the Indian Companies 
Ast— : 
“In the winding up of ‘an insolvent Oom- 
pany the same rules shall prevail and be 
observed with regard to the respeetive rights 
of sesured and unsesured areditors and to 
debts provable and to the valuation of 
annuities and future and sontingent liabilities 
as are in forse for the time’ being under the 
law of insolvenay with’ respest to the estates 
of parsons adjudged insolvent.” 

We have, therafore, to refer to seetion 30 
of the Proyineial Insolvensy Ast, whish says : 

‘Where there have bean mutual dealings 
between an insolvent and & ereditor proving 
or elaiming to prove a debt under this Aet, an 
assount shall be taken of what is due from the 
one party to the other in respeet of aueh 
mutual dealings, and the sum due from the 
one party shall be set off against any sum due 
from the other party, and the balanse of the 
aesount, and no more, shall be slaimed or paid 
on either side respestively,”’ 

The question, therefore, is whether the 
dealings in respest of the joint promissory 
note, and the dealings betwagn the Bank and 
the sesond defendant in respeat of his deposit 
Bssount, were mutual dealings, That ques- 
tion arose in Civil Extraordinary Applieation 


No, 146 o£ 1908 between the Liquidators of 
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the Dessan Bank, who are now before us, 
and the then two defendants, who had to. 
gether borrowed money on a promissory note, 
and made themselves jointly and severally 
responsible for the debt. lt was held by 
Mr. Justise Heaton that there wera no mutual 
dealings. Itis undisputed thata joint debt 
eannot be set off against a separate debt 
either under the English Bankruptey Ast or 
under the Indian Insolveney Act. But it 
has been argued that there is this differeneo, 
that under the Indian Contract Ast joint 
promisors are jointly and severally liable, 
so that a suit eould be filed against one with. 
out joining the other, and, therefore, it eould 
be dedused that sinee defendant No, 2 sould 
have been sued separately on this promis- 
sory note by the liquidators, therefore, he 
eould have set off the amount due on his 
deposit aesount. I do not think that 
the mere fast that & suit eould lie against 
one of two joint promisors sould alter the 
faot that the original liability of defendant 
No.2 was ineurred, not on his own assount 
only, but jointly with another, and so result 
in the nature of the dealings taken as a 
whole being altered. I think, therefore, that 
sinse the dealings on the deposit assount and 
on the promissory note were of a different 
charaster, they eannot some within the term 
' mutual dealings.’ Therefore, the judgment 
of the lower Appellate Court was right, The 
appeal must be dismissed with sosts. 
Saal, J.—I agree. 
Appeal dismissed, 


RD, 
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ALLAHABAD HIGH COURT, 
Execution Srcoxp APPEAL No, 1213 
or 1920. 
April 25, 1921. 
Present : —Mr. Justies Walsh and 
Mr, Justise Kanhaiya Lal. 
ISHRI RAI— JUDGMENT- DEzBTOR— 
APPELLANT 
Versus 
RAGHU PAT NARAIN RAI AND OTHERS 


— [DEORE te HOLDERS —— Re-ronvgats, 
Limitation Act (IX of 1908), Sch. I, “Art. 182 (5) 
—Step-in-aid of eaecution— Application fo reject ob. 


‘jection to emecution, 


An application to the Oourt executing a decree, 
asking that certain objectiogs to the execution of 
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the decree be rejected, is a step-in-aid "of execu- 
tion within the meaning of Article 182 (5) of 
Schedule I to the Limitation Aot. 


Exeeution aecond appeal from a dearee 
of the Distriet Judge, Ghazipur, dated tha 
28th June 1920. 

Messrs, U. S. Bajpai and K. K. Varma, 
for the Appellant. 

Mr. M. L. Agarwala, for the Respondents, 

JU DGME N T.— The question for sonsidera- 
tion in tbis appeal is whether an applisation 
for the exesution of a eertain deeree was 
barred by time. A previous applieation for 
execution was made for the sale of eertain 
property belonging to the jadgment-debtor 
on the 17th May 1915. To that applisation 
an objestion was filed by the judgment. 
debtor to the effest that he had already paid 
the entire desretal money to one of the 
deeree holders and that that payment operat. 
ed asa eomplete dissharge of his liability. 
On the Ilth of Marsh 1916 the desres- 
holders respondents filed an application, 
stating that the person to whom the alleged 
payment was said to have been made was 
not the head of the family to which the 
desree-holders-respondents belonged and 
that the alleged payment was not, therefors, 
binding on them and eould not operate as a 
disaharge of the deeree. This objestion waa 
allowed in part onthe 9th of July 1917, 
the order of the Court being that the pay. 
ment held good so faras the share of the 
co-deeree.bolder to whom it had been made 
was sonserped, and that it was not binding 
on the present deoree holders-respondents to 
the extent of their share. There was an 
appeal from this order, whieh was dismissed 
on the 30th of May 1918, There was a 
further appeal to this Court, whish was also 
unsuccessful. 

The next &pplieation for exeeution was 
filed by the said desree-holders onthe 25th 
June 1918 for the revival of the previons 
exesubion proseedir'g; and it was, apart from 
the question of revival within time from the 
date on whioh the deeree-holders-respondents 
bad filed their re joinder in the previous 
exesution proseeding. The Courts below 
have held that theapplieation filed by them 
inre joinder was a step in aid of execution 
and saved limitation, That view is snpport- 
ed by the decision in Tamisun nissa Bibi 
v. Najiu (1). It was there held that an 


(1) 48 Ind. Cas. 38; 40 A. 668; 16 A. Dn J, 702 
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applisation to the Conrt exesnting a deerae 
asking that eertain cbjestions to the axesn- 
tion of tha dəsree should be rejested, 
was a step inaid of exesution within the 
‘meaning of Artiele 152, slause 5 of the Firat 
Sehedule to the Indian Limitation Ast, 
‘1908, 

In the rejoinder filed in the previous 
exesution proseeding the deasres-holdars-re- 
spondents had asked that the objestion filed 
by the judgment-debtor should ba rejsoted. 
They sould not have proseeded with the 
exesntion of their desree till that objeetion 
was desided, for the judgment-debtor eon- 
tended that the entire dearee had been satia- 
fied by the payment made to one of the ao- 
deeree- holders. 

The applieation filed by the dearee-holders 
‘to have that objestion dismissed was, thera- 
fore, an applieation to take a step in aid of 
‘exesution and gave a fresh starting point 
for limitation. The present applisation for 
exeoution was made onthe 20th June 1919 
and is within time from the presading 
applisation, We dismiss the appeal acsord- 
. ingly with eoste, ineluding fees in this Court 
on the higher seale. 

Appeal dismissed, 


LAHORE HIGH COURT. 
Sroonp Civi, APPRAG No. 1472 or 1917. 
April 28, 1921. 
Preseni:—Mr. Justise Leslie. Jones and 
Mr. Justise Moti Sazar. 
HARBJI-- PLAINTIFF— ÁPPELLANT 
l versus 
CHANAN MAL AND ANOTAER—DIFENDANTS 
d — RESPONDENTS. 
Custom-—Ancestral propery. 


' A Government lessee died without fulfilling 
the conditions of his lease, but subsequently Govern- 
ment granted proprietary rights in the land leased to 
the son of the deceased lessee : 

Held, that the land was not ancestral in the 
hands of the son. 

Sesond appeal from  & desree of the 


Distrist Judge, Ferozepore, dated the 2nd . 


Marah 1917, affirming that of the Subordiante 
Judge, First Oless, Ferozepore, dated the 15th 
Nowember 1916, . 


* 
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Mr. Kanwar Narain, for the Appellant. 

Bakhshi Tek Ohand and Mr, Narinjan Das, 
for the Respondents. 

JUDGMENT.—The desision of this suit 
depended on whether the property in sertain 
land had been aegnired by Chetan or by his 
son, Sardara, who afterwards alienated it. 
Both the Courts have held, following Bhuman 
v. Aziz (1), that the property in the land was 
not aequired by Chetan and a sesond appeal 
has been preferred to this Court. 

The ssid Ohetan was one of the lessees 
under Government, whose position is deseribed 
at length in paragraph 253 ot seg, of 
Wilson’s Settlement Report, 1579—83. 
Ascording to the terms of his lease he had 
to fulfil  sertain  sonditions in order to 
preserve even his lease. He died in 1875, 
and aesording to Wilson’s Settlement 
Report, paragraph 255, none of the lessees 
had fulfilled the eonditions of their farm 
within the stipulated period and the Govern- 
ment was legally entitled to evist them and 
do as it thought proper with the land. Later, 
Government desided to grant: proprietary 
rights to sueh lessees and sush rights were 
aetually granted to Chetan’s sons in 1883, but 
that appears to have been the result of a 
desision taken in 1882, and there is no 
evidence on the reeord to show that Chetan 
himself had fulfilled the conditions of his 
lease. If he bad not, it was open to Govern- 
ment to sonfiseate it and it was” certainly 
under no obligation to grant him proprietary 
rights, ‘It eannot besaid, therefore, that he 
had even a nueleus whieh would necessarily 
have ripened i in time into proprietary rights, 
and wearein no way.pressed by Raj Kishore 
Das v. Jatnt Singh (2) whieh has been sited 
on behalf of the plaintiff appellant. Having 
regard to what we have already stated it is 
slear that Bhuman v, Azis (1) aannot be 
distinguished merely on tke ground that in 
that ease Government sonferred the proprie. 
tary rights on only one ouf of several sona. 
We sonsider, therefore, that it haa been rightly 
held that the property in suit was not anees- 
tral in the hands of Sardara and we dismiss 
the appeal with eosts. 


Appeal AAN 
(1) 4 Ind. Cas, 622; 85 P. W.R, 1909; 80 P. lL. R, 


1909, . 
(2) 28 Ind, Cas, 864; 86 AS 887; 12: A, 1, 4. 
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ALLAHABAD HIGH COURT. 
First Cryin AregAL No. 394 or 1918. 
April 27, 192]. 

Present :— Mr. Justice Tudball and 

Mr. Justies Sulaiman, 
Seth ROSHAN LAL—DzrESNDANT— 
APPELLANT 
VETSUS 

MUHAMMAD MASHKUR ALI KHAN 

AND ANOTHER—PLAINTiFF8 AND MUHAMMAD 
TAHSIN ALI KH aN—Derenpant— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1998), s. 63 
—Huxecution of decree—Property attached by Civil 
Cour]—Subsequent attachment and sale by Revenue 
Court—Property, whether liable to attachment and sale 
in execution of decree of Civil Court. 

Section 68 of the Civil Procedure Code 
applies only as between Civil Courts, or where the 
section is extended to Revenue Courts, it applies 
Bora the Revenue Courts. [p. 909, col. 2; p. 910, 
col. 1. 

The omission of tho word “civil” from the old 
definition of decree has not altered the law with 
respect to section 63 of the Civil Procedure Code, 
1903, from what it was under the old Code. [p. 909, 
col. 2. 

In ENE of a decree of a Civil Court certain 
property belonging to the judgment-debtor was 
attached, Subsequently, the same property was 
attached in execution of a decrees of a Revenue 
Court and was sold. The purchaser at that sale 
brought the present suit for a declaration that the 
property was his, and was no longer liable to be 
sold in execution of the decree of the Civil 
Court: 

Held, that plaintif was entitled to the deolara- 
tion. [p. 909, cal, 2.] 

First appeal from à desree of the Subordi- 
nate Judge, Aligarh, dated the 14th August 
1918. 

M, G. Agarwala, for the Appellant, 

Mr. 1gbal Ahmad, far the Respondents, . 

JUDGMENT.—The simple fasts of this 
ease are aa follows:— 

The &ppeliant obtained a deeree against 
a certain judgment debtor and on the 6th of 
January 1916 attashed the property now in 
dispute. The desres obtained was one of a 
Civil Court. The plaintiffs-respondents 
obtained a desree againat the same defendant 
in the Revenue Court for arreara of profits. 
While the Civil Courb attachment was 
Bubsisting, the Revenue Court also attached 
the property in exesution of the plaintiffa’ 
desree, put the property to sale andit was 
purohased by “the plaintiffs, The Civil Court 
desres has not yet baen pnt into exeaution. 
The plaintiffs brought the anit out of whieh 
this appeal has arisen . for a deelaration that 
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the property is their own and ean, bherefore, 
no longer be sold in exeontion of the 
Civil Court desree. The Court below, relying 
on the oase of Raghubar Dayal v. Banke 
Lai (1), bas deereed the suit. The 
defendant appeals. The point taken 
before us is that sinee that ruling the 
definition of "decree" has been slightly altered 
in the Civil Prosedure Oode. The word “sivil,” 
whish appeared in the old Code before the 
word ‘Court,’ has now vanished and there ia 
simply the word "Court" withontthe adjestive 
"oivil." That,therefore, section 63 sontemplates 
all slasses of Court, Civil or Revenue, and that 
where there are two attachments, the Court of 
the highest grade should barry out the 
excaution or, where there is no differenee in 
grade between sush Courts, the Court under 
whose deeree the property was first attashed 
should earry out the exesution. It is admitted 
that it is impossible to say whether the 
Revenue Court or the Civil Oourt is superior 
in the present case. They are Courts whioh 
are totally different and entirely independent 
of each other. Relianse is plaeed upon the 
latter part of seation 63, that is, it is suggested 
that there is no differenae in grade between 
Buoh Oourts and that, therefore, the Court 
under whose deeree the property was first at. 
tashed should sarry out the execution, In the 
first plase, it is impossible to sompare the 
Courts in question, It is not possible to say 
whether or not there is a differense in grade, 
for the simple reason that they are not graded 
with easb other under any law, but it seams to 
us quite olear that the omission of the word 
“siwil” from the old definition af “deoree” hag 
not altered the law inthe slightest. The same 
diffisulty remains as was set out in the 
judgment of this Court in the ruling mentioned 
above, Assuming that section 63 applied as 
betweer the Civil and the Revenue Courts 
and that the two Courts had both atlashed, 
the decree of the one Court. would have to be 
transferred to the other Court for exeaution, 
ga as to enable both the judgment-ereditors 
to receive a rateable distribution of the asaets, 
Jthas to be admitted that there is no prosedure 
anywhere laid down under  whiah the 
exesution of a Revenue Court desres aan bo 
transferrad to a Uiwil Court, or vice versa, Ib 
is qaite slear that seation 63 applies only as 
between Civil Couris, or where the sestion ig 

(1) 22 A, 182; A, W. N. (1900) 37, 9 Ind, Deo, 
(5. B.) 1132. e 
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extendedsto the Revenue Courts, it applies as 
between the Revenue Courts, of whish there 
are several grades just as there are several 
grades in the Civil Courts, There is no 
provision of the law similar to sestion 63 
whieh would apply to Civil Courts and 
Revenues Courts. We must, therefore, dismiss 
this appeal. We follow the ruling mentioned 
above, from whieh thia Oourt has never 
dissented  sinee it was  enunceiated, The 
appeal fails and is dismissed with oats, 
ins]uding fees on the higher ssale. 


Appeal dismissed, 


BOMBAY HIGH COURT. 
APPEAL Fos OgpER No. 8 or 1920, 
February 28, 1921, 
Present :—Sir Norman Maaleod, Krt., Chief 

Justice, and Mr, Justice Shah. 

SHIVAPPA PASSA SAVADE— 
DEFENDANT— APPELLANT 
versus 
RAMCHANDRA NARSINH 


DESHPANDE-—PraAiNTIFF — RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XLI, r. 
11, O. XE VII, r. 1—Review after dismissal of appeal. 


A District Court has no jurisdiction fo deal with 
an application for review, although properly made 
to it, after'an appeal against the decree founded on 
the judgment sought to be reviewed has been 
dismissed by the High Court under Order XLI, rule 
11 of the Civil Procedure Code. [p. 911, col. 1; p. 918, 
col, 1,] 

Appeal from au order passed by the 
Assistant Judge, Belgaum, in Missellanoous 
Applisstion No. 56 of 1915. 

Mr. Q. S. Hao, for the Appellant. 

Sir Thomas Strangman, Advooate-General 
(with him Mr. A. G. Desat), for the Respond. 


ent. 
JUDGMENT. 


Macteop, O, J.—This is an appeal from the 
deaision of the Assistant Judge of Belgaum, 
who allowed an applisation for a review of 
the judgment of the Distrist Judge in appeal 
No. lof 1915 and dirested that it should be 
re-heard on its merita. 

The plaintifis filed the suit in 1913 for 


possession of the suit property and mesne, 


profits. The Trial Court dismissed the suit 
on the 26th November of 1914, The desrae 


was confirmed by the Distriet Judge on 
the 9th August of 1915. "Thereafter the 
plaintiffs applied for a review and notice 
was issued on the 27th September of 1915. 
On the 15th November of 1915 the plaint- 
iffs filed a sesorid appeal in the High Court, 
which was dismissed under Order XLI, rule 
ll, on the llth February of 1916. An 
applieation for a review of the order of dis. 
missal was entertained on the 16th June of 
1916 and a Rule was granted, apparently 
on the ground that the plaintiffs’ appliaation 
for a review of the judgment appealed 
against was pending. The appliastion in the 
High Court was unfortunately allowed to 
remain undisposed of, while the applisation 
in the Distrist Court was proseeded with. A 
point was taken that as theleesond appeal had 
been dismissed, the Distriet Court aould no 
longer entertain an &pplieation for & review 
of its own judgment. On the authority of 
Bapu v. Vajir (1) the Distrist Judge held 
that the summary d:smissal of an appeal 
left the deeree of the lower Court un- 
toushed, and, therefore, be had still jurisdie- 
tion to review that dearee. He then direst. 
ed that the question whether the plaintiffs 
had stristly proved the allegations upon 
whish the prayer for review was based 
should be tried. On the 13th of Novem- 
ber 1919 the Assistant Judge desided 
that the  evidenee  whieh the plaintiffs 
sought to adduse was not only new, but 
also important as having a very slose and ` 
material bearing on the issues raised in 
the appeal, and that the appeal should be 
re-heard on its merits. The appellant 
appeals against both desisions of the lower 
Oourt. On the first question it appears 
to be most unfortunate that the rnlo for 
review issued by the High Court was not 
Grat disposed of, If the review had been 
allowed and the order made under Order 
XLI, rule ll, set aside, the first question 
dealt with by the District Judge would 
not have arisen, for it is elear that an 
applisation for a review of a lower Court's 
judgment, if made before an appeal from 
the same desision ia disposed of, san be 
proaseded with. “If ia equally alear that 
if the applieation for review in the Distriet 
Court had been made after the dismissal 


(1) 21 B, 648; 11 Ind, Dec, (N. 8.) 368, E 
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of the seeond appeal, it would not have 
been entertained, If the argument of the 
Distrie& Judge were sound, an application 
for review of the lower COourt’s judgment 
sould always be entertained, whether made 
before or after an order under Order XLI, 
rule 11, beaause the substantive deeree is 
the desree of the lower Court even after 
the dismissal of the appeal. The faet that 
in Bapu v. Vajir (1) the High Court desided 
that an application to amend a deoree, an 
appeal from whish had been summarily 
dismissed, should be made to the lower 
Court, does not appear to deside the point 
before us. The Judges may very well 
have thought that an application to amend 
a desree under seetion 206 of the Code 
of 1882, in the limited ciroumstances 
mentioned therein shonld be made to the 
Court whieh passed the desree, and not 
to the Court whieh summarily dismissed 
an appeal therefrom, and the ratio decidendt 
may have been that the deoree of the 
lower Court continued to be the substan- 
tive deoree, but that desision is not binding 
on us when haying to determine an etirely 
different question, and it has been dissented 
from by the High Courts of Caleutta, 
Madras and Allahabad. There would he 
an end to all certainty in litigation if a 
sase sould be re-opened inthe lower Court 
after an appeal to the High Court had 
been disposed of, This was the view 
taken by the Osloutta High Court in 
Pyart Mohan Kundu v. Kalu khan (2). 

In my opinion, therefore, as long as the 
appeal to the High Court stood dismissed, 
whether under Order XLI, rule 11, or 
after hearing, no applieation for a review 
sould be entertained or proseeded with in 
the lower Court, It is necessary, there- 
fore, to deal with the Rule granted by 
Batchelor, d., on the 16th June of 1916. 
Neither in the applieation for review nor 
in the applieants’ affidavit are any grounds 
stated on  whieh the application sonld 
have been granted, but we may assume 


that if was mentioned to the learned 
Judge that an applieation for review 
was pending in the  Distrist Court, 


The plaintiffs of course should have asked 
the Oourt, whenethe second appeal same on 
for admission, either for leave to withdraw lit 


(2) 41 Ind. Cas. 497; 44 151011. 


or for a postponement until the result of the 
review proeeedinge had  besome known: 
Nandkishore v. Anwar Hussain — (3) 
and: Raru Kutti v. Mamad (4). The faot 
that they continued to press for the admission , 
of the appeal, and inourred the risk of the 
appeal being dismissed, when they knew that 
they were asking the lower Oourtfor a re-hear- 
ing on fresh evidenee, shows that their legal 
advisers had no elear sonseption of the trouble 
whieh would arise from soneurrent  proseed- 
ings in two Courts, For if my view is sorreat 
and. the District Judge was insompetent to re- 
view his own desree as long as the seeond ap: 
peal stood dismissed, then all his proseedings 
in review have been without jurisdietion, and 
if we set aside the order under Order XLI, 
rule 11, the applisation for review would have 
to be considered afresh in the lower Court. But 
in my opinion there is no suffisient reason 
within the meaning of Order XLVII, rule 1 
(0, why we should grant a review of the 
order under Order XLI, rule ll. Ifa party 
alests to proseed with an appeal and gets a 
desision against him, it is no ground for a 
review that if he had known the desision 
would go against him he would have taken 
a different course. No new facts had become 
known since the decision sought to be review- 
ed, and that is really what the Legislature has 
ordained should be shown before a review san 
be granted. Ifthe words for “any other suffiei- 
ent reason" were read in their widest sense, a 
review eould always be granted on the same 
state of circumstances as existed at the time 
of the hearing, and there would be an end to 
all finality of judieial proeeedings. 

I would, therefore, disoharge the Rule of 
the 16th June of 1916. 

However, as all the judgments of the lower 
Court are before us, I shonld like to say that it 
does not appear that any ease was made ont 
for the review of the original judgment of the 
Distriet Judge. The real question at issue 
was whether the*defendants eould take 
advantage of seetion 83 of the Bombay Land 
Revenue Code. It was proved that they and 
their ancestors had been on the land sings 
1799 and there was no evidence with regard 
to the origin of their possession, whieh tlearly 
went far enough bask into antiquity to give 
riae to the presumption that their posseasion 
was 60.extensive with the plaintiffs’ title, 

(8) 4 Ind, Cas, 809; 32 A, 71; 6 A. L, J. 979, 

(4) 18 M, 480; 6 Ind. Deo, (x, s.) 685, 
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Whether the plaintiffs were ownersof the 
soilor'only grantees of the land revenue, 4 
point to whish the learned Assistant Judge 
seems to have attashed so great importance, 
is absolutely immaterial in determining the 
nature of defendant's possession, and eon- 
sidering that it appears from the judgment of 
the Court in first appeal that all parties took 
it as admitted that the defendabt's family 
had been in possession sinse 1799 at least, 
there is nothing in the dosuments whieh the 
plaintiffs now seek to rely upon whioh sould 
destroy the effect of that admission or prove 
the origin of the tenaney. 

Therefore, however mush I might be 
inelined to overlook any matters of defestive 
prosedure inorder that the issues between 


‘the parties might be finally determined on 


the materiale now alleged to be available, it 
geems obvious that the evidense which the 
plaintiffs seek to produoee would not result in 
a reversal of the desree dismissing the plaint- 
iffs’ suit. 

The appeal, therefore, must be allowed and 
the Rale for review of the decision of this 
Court dismissing the appeal under Order 
XLI, rule 11, dissharged. The plaintiffs 
eosts of all 
proseedings in all the Courts, 

A question might have arisen if the order 
for re-hearing of the appeal iu the Distriat 
Oourt had been allowed to stand, whether 
the Appellate Court should have admitted 


. the additional evidence or sent the ease back 


to the Trial Court, The proper prosedure is 
by no means clear. The evidense would not 
have been additional evidense whieh an 
Appellate Oourt ean take itself under Order 
XLI, rule 27, nor wouldrule 23 or rule 25 
apply, and it seems to me that the logical 
result of the Appellate Court granting the 
review would be that the suit would have 


to go bask to the Trial Court for a fresh 


‘desision of the issues after recording the 
fresh evidence. : 

Suan, J.—In this ease the Distriet Oourt 
desided the appeal on the 9th August 1915 
against the plaintiffs. The plaintifs then 
filed an applieation for review in the Distriet 
Court.on the ground of discovery of new and 
important evidenes on 20th September anda 
Rule wah granted on the 27th September. On 
the 15th November the plaintiffs filed a 
aesond appeal in this Court. This appeal 
was summarily dismissed under Order XLI, 

e 


rule 1l, on the llth February 1916. An 
applieation for a review of this order dismiss- 
ing the second appeal was made and a Rule 
was granted, That Rule is still pending. 

After obtaining this Rule the plaintiffs 
proseeded with the review petition in the 
Distriot Court. That Court held on the 
22nd July 1918 that it had jurisdistion to 
deal with the petition in spite of the 
dismissal of the sesond appeal. The applica- 
tion was then transferred to the Assistant 
Judge, who heard if on the merits, made 
the Rule absolute and direated a re-hearing 
of the appeal on the 13th November 1919, 


The defendants have appealed from this 
order. We have now heard the appeal from 
order and the Rule on the applieation for 
review in the second appeal. ' 


In my opinion the result of. the. appeal 
must ultimately depend upon the view whieh 
we take of the plaintiffs‘ applisation for the 
review of the dismissal of their second appeal, 
I shall, therefore, first deal with the review 
petition, 

The petition does not slearly state the 
grounds for review, and there is no affidavit 
as to the oireumstanees under whieh the 
appeal same to be dismissed. It is obvious, 
however, that the applisants seek to get rid 
of the dismissal of the appeal, which might 
stand in their way as regards the review pro-. 
seedings in the Distriet Court. There is no 
substantial difference between an appeal 
dismissed under rule 11 of Order XLI and an 
appeal withdrawn in the result, exeept as 
regards itseffest on the right of the appel. 
lants to apply for a review of the lower. 
Appellate Oourt’s desres. By asking this 
Court to review its order of dismissal, the, 
appellants do not ask us to adjudieate the 
merits of the appeal in any different sense 
but seek merely to get rid of a legal bar 
to their review applieation, whieh, when 
it was made to the.District Court, was 
inorder. For the purpose of the review here, 
it must be assumed, and in the present case 
the assumption would not be without justi- 
fieation in view of the aonelusion reaehed by. 
the lower Appellate Court on the merits of the 
review petition, that the applieants may have 
reasonable grounds to apply fpr a review of 
the desree of the Distriet Court. Under sueh 
sireumstances this Court has usually not 
refrained from helping the applisant, as the 
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judgment in Narayan v, Davudbhat (5) would 
‘show. The discretion must be exersised with 
referense tothe oirsnmstanses of saeh ense as to 
whether it is requisite i in the interests of justioo 
to grant a review, Speaking for myself I 
should be disposed to allow the review.asked 
for. But my Lord the Chief Justices is not 
prepared £o grant the review : and in view of 
the irregular procedure adopted by the 
applisants, and the lapse of time, E am not 
prepared to dissent from that sonolusion. 
The resuit, therefore, is that the applisation 
for review must be rejeoted. 


The appeal from order must nesessarily be 
eonsidered on the footing that the dismissal 
of the sesond appeal stands. It is alear that 
the appeal must ba eonsidered subjest to the 
limitations sontained in rule 7 of Order 
XLVII. Itis also slear that the order made 
by the lower Appellate Court is not open to 
any of the objections mentioned in rule 7 
(1). The applieation was made in time, it 
is found to satisfy the requirements of rule 4 
and the order is made in aesordause with the 
provisions of rule 2, Ido not think that it 
is open to us to go into the merita of the order 
beyond the ssope of the objestions stated in 
rule 7. 


It ia urged, however, that the applisation 


for review besame wholly insompstent when 


the High Court dismissed the sesond appeal, 
and that the subsequent proseedings are 
without jurisdistion. 


It is clear on the admitted fasts that the 
review petition was in order when it was 
presented to the Distriat Court. Under 
sestion 114 of the Oode of Civil Prosedure, 
the plaintiffs were entitled to apply for a review 
of the deeres of the Distriet Court, as at the 
date ofthe appliagtion no appeal was prefer- 
red to this Court, I$ is also elear that the 
mere faet of their having preferred the 
sesond appeal did not'eveate any bar in the 
way of their proseeding with the application. 
It has been held that the pendency of the 
appeal subsequently filed would not deprive 
the lower Court of its.jurisdiation to hear the 
application: see Narayan Pursholiam v, 
Laemibat (6) ; Okenna, Reddi v. Peddaobi Reda 


(6) 9 B. H. C. R. 238. 
(6) 23 Ind. Cas 613; 88 B. 416 16 Bom, In E 
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di (7) and Pyari Mohan Runde v. Kalu Khan 
(2). It isalso indisputable that if an appli- 
sation for review were made to the Distrist 
Court after the appeal from the desree sought 
to be reviewed is preferred to the High Court 
and dismissed by that Court, the District 
Court will have no juri&»dietion to enter- 


tain the application: see Narayan v. 
Daeudbhai (5) and Ramappa v. Bharma 
(8). The question that arises in this 


appeal is whether an applioation properly 
filed beeomes insompeftent in virtue of the 
subsequent dismissal of the appeal under 
rule 11 of Order XLI by the High Oourt. 
There is no decision on this point. The 
opinion expressed in Pyart Mohan Kundu v. 
Kalu Khan (2) on this point was not necessary 
That opinion, 
however, is entitled to weight. It seems to 
me rather anomalous that the Court, whieh 
has jurisdietion to deal with a review appli- 
eation properly made to it, should oaase to 
have jurisdietion to proseed with it beaausa 
of an order in the appeal from that dearee of 
the Court, whieh leaves the deeree untouehed, 
and whieh has not the oeffest of aonfirming 
or varying that deeree. The observations in 
Bapu v. Vajir (1) as to the effest of summary 
dismissal of an appeal on the deeree appealed 
from ought to have the same forse in a sase 
like the present, It is true that the applieation 
in Bapu v, Vajir (1) was one for an amend- 
ment of the desrea and not for a review 
thereof. A review applisation is subjest to 
sertain statutory limitations whieh do. not 
apply to an applieationfor an amendment of 
the deeree. It is slear that after the appeal 
is summarily dismissed, it is difficult to pre- 
diente, as required by the provisions of the 
Code, that no appeal has been preferred from 
the desree sought to be reviewed. {Ít ia 
diffieult to extend the scnsession in favour of 
the party seeking a review beyond the stage 
to whieh the deoisions 8f the type of Narayan 
Laxmibat (6) have sarried 
it, Though it may be somewhat anomalous, 
it seeme to me that in virtue of the dismissal 
of the appeal under rule ll by this Court, 
the Distrist Court oeased to have jurisdisfion 


to proseed with the review petition, whieh 


was quite, in order when if was made, 


(7) 2 Ind. Oas. 802; 82 M, 416; 6 M. L Y 138; 


19 M. I. J. 388, | : 
(8) 30 B. 625; 8 Bom, L. R. 842 l 
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Though it has nob: been suggested in 
argument, I have considered whether the 
pendeney of the Rule issued on the application 
to this Court for a review of the dismissal 
of the appeal, sould justify oor holding that 
the appeal was pending during all that time, 
Ifthe appeal san be legitimately treated as 
‘pending while the Rule was pending io thia 
Court, the position would be sovered by the 
desisions to whish I have referred, But I do 
‘not think that without atraining language 
"beyond allreasonable limits, the appeal whioh 
‘was distnissed ean be held to be pending 
‘simply beeause the Rule on the review petition 
‘was pending. -In form and in substanea 
the appesl was disposed of, when ‘it was 

dismissed. 
Without expressing any opinion on the 
‘merits of the applisation for review in the 


Distriet Court, the appeal from order must: 


be allowed. Aseordingly I aonsur in the 


order proposed by the Ohief Justice, 
Appeal allowed. 


PRIVY COUNCIL. 
APPEAL FROM THE UPPER Burma JUDICIAL 
: CoMMISSTONER’S COURT. 
Ed January 28, 1921. 
Present :—Lord Buokmaster, Lord Dunedin, 
Lord Shaw, Sir John Edge and 
Mr. Ameer Alli. 
MA SHWE MY A-—AÁPPELLANT 
tersus 
MAUNG MO HNAUNG—Respoxpvent 
AND 
MAUNG MO HNAUNG--— APPELLANT 
` VETEUs 
MA SHWE MY'A—HESPONDENT, 
_ Civil Procedure Code (Act V of 1908), O. VI, v. L7— 
Amendment, power of—Substitution oy cause of action 
or changing subject-matter, whether permissible— 
Contract—Specific perjormance -Delay of nine years, 
whether fatal. 


A Court hasfull power to allow amendment of 
pleadings, but it has no power to allow one 
distinct ‘cause’ of action to be substituted for 
' another, nor to change, by means of amendment, 
the subject-matter of the suit, nor has it the power 
“to permit a new case to be made, [ p.. 816, ool. 2.] 

9À lapse of nine years in an action for specific 
performance of a contract, whioh could have been 
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satisfied within twelve months of its execution, 
is fatal to the action, unless there can be clearly 
established some reasons which throw upon the 
defendant the entire blame for the delay that 
has occurred or unless it can be shown that 
the real right of action had only acorned a short 
time T the proceedings were instituted. [p. 916, 
col. 2, 


Appeal and erosa-appeal against a deoree, 
dated the 28th August 1918, of the Court 
of the Jnudisial- Commissioner, Upper 
Burma, reversing a desree, dated the 2nd 
January 1915, of the District Judge, Magwe. 

Mr. De Gruyther, K. O., Messrs, J. M. Parikh 
and J. K. Roy, for the Appellants, 

Sir Erle Richards, E. O., and Mr. E. B. 
Rat kes, for the Respondents, 


JUDGMENT. 

Lorp BUOKMASTER.— The appellant in this 
ease was the defendant in a suit that was 
instituted by the respondent on the 22nd 
February 1913, seeking spesifie perform- 
anoe of an agreement to sell sertain oil 
well in Burma, as he is what is known as 
a Twinzayo, $.6, one of the twenty-four 
people to whom the Government is in the 
habit of annually making grants of oil 
wells in British Burma. On the 18th 
Desember 1903 as the settlement of a 
dispute that was then outstanding between 
herself and the respondent, the appellant 
entered into an agreement, through her 
-husband as her attorney, with the respond. 
ent for the sale to him of two sets of 
oil wells.. The first were six out of the 
twelve sites that. she would obtain in 19C2, 
and the sesond were three out of the 
twelve sites that she would obtain in 1903, 
It appears that so far as the twelve sites 
for 1902 were conserned, the sontrasat waa 
duly satisfied, but with regard to the 1903 
sites difficulties arose. On the 21st Sep- 
tember 1904 four of those sites were allot- 
ted by the Government, and on the 12th 
January 1905 a further six were allotted, 
making ten in all. Bight of these were 
resnmed by the Government on the Ist 
July 1907 on the ground that there had ' 
been no working, and one was resumed on 
the 20th Marsh 1908. All the nine sites 
80 resumed were re-granted before the 3rd 
February 1912 and, at a lgter date, probably 
about Marah of 1912, a further twenty- 
three sites were granted to the appellant, 
who thus besame possessed of all the sites 
whioh she would "have reseived had they: 


a fime. 
to the respondent, 


"1803, and he eoneludes in this way: 


. which ghe obtained in 1912. 


.resovery of three 
-three granted in 1912,” and he sets out 


Vol. LXIII] 
MA BHWE MYÀ t. MÀUNG MO HNAUNG, 


-been annually allotted to her assording fo 


the usual practise in groups of twelve at 
None of these sites were aonveyed 
and aasordingly he 
instituted in 1913 against the appellant 
the proceedings whioh have given rise fo 
this appeal. 

The pleadings whieh were then filed are 
very instraetive upon the nature of his 
elaim. He sets out the sontrast of the 
18th Desember 1903; he refers to the fast 
that the sifes allotted in 1902 had been 
duly transferred and alleges that ten ont 
of the fwelve sites had been received in 
"Out 
of these”’—that is out of the ten for 1903 
— “the plaintiff asked the defendant to 
deliver three sites whish still remained 
due to the plaintiff, but she refused to do 
so.” He then refers to the allotments in 
1912 and states that in 1912 he. again 
"asked her to deliver three sites and she 
promised to give three sites out of those 
But afterwards 
she did not give them.” He then states 
that the suit is not barred by limitation 
and: prays ‘for a deeree with sosta,. for 
sites out of twenty- 


the numbers of the sites. It is important 
to observe that not one of those numbers 
relates to any of ‘the sites that were 
originally allotted in reapest of 1903, and 
that the whole ation is deliberately founded 
on the alleged agreement of 1912, 

On the matter soming for trial before 
the .Distriet Judge, he found that the 
verbal agreement, upon whioh this pleading 
was based, was not established by the 
evidence, and the Judieial Commissioner, to 
whom an appeal was taken from that 
judgment, affirmed that view, but the 
Judieia! Commissioner, instead of affirming 
the decreas by whish the suit had been 


dismissed, made an order directing that 


there should be liberty to amend and a 
reference established upon that amendment 
enabling sompensation to be assessed for 
the alleged breash of the sontraet to eonvey 
entered into in the year 1903. 

The first question that arises is whether 
or no that leave to amend was 
given in adsordanee with the rules by whieh 
that leave must nesessarily be regulated. 
All rules of Oourt are nothing but provisions 
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intended to seaure the proper administration 
of justise, and it is, therefore, essential that 
they should be made to serve and be subor- 
dinate to that purpose, so that full powers 
of amendment must be enjoyed and should 
always be liberally exersised, but none-the- 
less no power has yet been given to enable 
one distinet sause of astion to be substituted 
for another, nor to echange, by means of 
amendment, the subjeet-mafter of the suit. 

The provisions as to amendment are those 
that are to be found in the Code of Civil Pro- 
eedure of 1908. Sestion 153 of that Code 
enasts that "The Court may, at any time 
and on sush terms as to sosts or otherwise 
as it may think fit, amend any defeet or 
error in any proeeeding in a suit; and all 
necessary amendments shallbe made for 
the purpose of determining the real quem. 
tion or issue raised by or dependiug on sueh 
proseeding,” and by Order VI, rule 17, 
“The Court may, st any stage of the pro- 
eeedings, allow either party, to alter or 
amend his pleadings in such manner and , 
on .suah terms as may be just, and all sueh 
amendments shall be made as may be ne- 
sessary for the purpose of determining the 
real questions in eontroversy between the 
parties.’ The real question in eontroversy 
between the parties in these proseedings 


-was the existense and the eharaeter of an 


agreement alleged to have been made in 
1912 forthe delivery of eertain sites of oil 
wells speeified and identified by the num. 
bers stated inthe plaint, whieh eould only 
have been delivered in respeet of that sub- 
sequent bargain. When onse that sontraet 
has been negatived, to permit the plaintiff 
to set up and establish another and an in- 
dependent contrast altogether would, in their 
Lordships’ opinion, be £o go outside the 
provisions established by the Code of Civil 
Procedure, to whieh referenee has been made. 
It would be aregrettdble thing if, when in 
fast the whole of a eontroversy between two 
parties was properly open, rigid rules pre- 
vent its determination, but in this ease their 
Lordships think that the rules do have that 
operation and that it was notopen to the 
Court to permit a new ease to ba mada, 
They desire, however, to add that, hav: 
ing given the fullest sonsideration to the 
new sang whieh eould bs set up, they ara 
of opinion that it must fail, and they think 
that itis only right to the parties to stata 
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the feasons that lead them to that eon- 
“ elusion. 


If the sontrast is now put forward as the 


sontraet that was made on the 18th Da- 
sember 1903, that is a eontrast whiah, ao 
far as it is uuperformed, relates to the 
, delivery of three sites out of twelva sites 
for 1903, It has been urged on behalf of 
. the respondent that that contrast sould not 
proseed. to operate until twelve sites had 
in faet been allooated. That is not the 
view that their Lordships take of the osn- 
trast. Their view ia that. the power 
of seleation rested with the defendant and 
sc soon as she was able to allosate three sites 
. She was ina position to satisfy the bargain 
and that she sould have then been compel: 
led to obey it, There is nothing to show 
that the allocation of the total of the twelve 
sites isa eondition presedent to the grant 
of the three. If that be right it follows that 
she could have satisfied the sontrast in 1904, 
and it was shortly afterwards, in 1905, that 
the plaintiff himself alleged that the refusal 
had taken plase., The defendant was herself 
called by the plaintiff as a witness, though 
for reasons of whish there is no. explanation 
the plaintiff does not appear to have entered 
the witness box, and on being called, she.says 
that the "plaintiff eame and asked me for 
the three remaining wall sites in 1904 or 
1905, but I refused to give them to him.” 
16 is quite true that there is other evidense 
to suggest that what took  plaee on that 
, oseasion was more in the nature of an 
evasion than ofa direst refusal; but if the 
plaintiff i is going to assert that in fast the 
. reason for the omission to satisfy the son- 
traet was not due to a refusal on the defend- 
. ant's part, he eertainly was bound to have 
gone into the box to have answered a state- 
ment sospesifis and so direst by the other 
party to the eontraet ealled as his own 
witness, . 


Their Lordships think that- there was at 
that daten refusal and that sonsequently 
‘in any siroumstanses, the Limitation Aet 
would have prevented this suit from being 
- instituted on the 22nd February 1913, 
That this was the view that was held by the 
plaintiff himself when the proseedings were 
: firat instituted is, in their Lordships’ minds, 
apparent from the form of the plaint by 
ewhish the proceedings were begun, 


So far, therefore, as the appeal is eon- 
cerned, their Lordships think that i& should 
be allowed. 

So far as the eross-appeal is eonsarned, 
it is an astion for sposifis performance of 
this sontrast of the 18th Desember 1303. 


It aertainly is rather startling to be told 


that nine years after a sontrast has been 
made, whieh ould have been satisfied 
within twelve ‘months of its exesution, a 
party to the contrast is at liberty to take 
prossedings for specifs performanse. The 
rights of equity whieh prevail io British 
Burma are rights which are givan to psople 
who are vigilant and not to those who sleep, 
and, unless there san ba elearly established 
some reason whieh threw upon the defend- 
ant the entire blame for the delay that 
had oosurred or unless indeed it san be 
shown that tha real right of aotion had 
only assrued a short time before the 
proseedings were instituted, sush a lapse of 
time would ba fatal’to any action for specific 
performanse ofa sontraot. As their Lord. 
ships haye already expressed their view 
that the Limitation Aet defeats the suit, it 
is, therefore, unnesessary to adl anything 
further on the eross-appeal. 

Their Lordships will assordingly hambly 
advise His Majesty that the appeal shoald 
be allowed and that the cross-appeal should 
be dismissed with aosts to the defendant 
here and in the Courts below. 

Appeal allowed ; 
Oross- apreal dismissed. 
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MADRAS HIGH COURT. 
ÁPPEALS against Oapzas Nos, 96 AND 138 
or 1920. 

January 26,1921, | 
Present : —Mr. Justiee Sadasiva Aiyar and 
Mr. Justiee Napier. 
BOLISETTI MAMAYYA anp OTAERS— 
RESPONDENTS— APPELLANTS 
versus 
KOLLA KOTAYYA KOMMUTI 
RAMAYYA RIOE MILL COY., TENALI . 
—Puririonss—Resron DENTS, 

Provinci nsolpen A (II of 1907), ss. 4, 37 
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47—Fraudulent -preference, proof -of, requisites of— 
Single application against members of joint Hindu 
family for joint participation in fraud, mattain- 
ability of—Civil Procédur Code (Att V ‘df 1908), 
0. 1, 

In an application under section 37 of the Pro- 
vincial Insolvency Act, 1907, it is not sufficient to 
prove that the transfer had the effect of giving 
preferénóe'to & otéditor; it mušt ba- proved fuithér 
that there was the view or the intention to'glve 
that creditor & preference. [ p. 919, col. 2.] 

A single application for adjudication may be 
filed against the members ofa joint Hindu family 
by & creditor, if those members have béen guilty 
of a joint act or joint acts of fraudulent pre. 
ference, subject only to the condition that, if the 
application vere to be treated as a suit, the suit 
should not be bad for multifariousness, i. e, for 
misjoinder of ‘different c&uses of action against 
différent defendants. [p. 918,col. 2: p 919, col. 1.] 

Sarada Prasad Ukil v. Ram Sukh Chandra, 2 C. L. 
J. 318 and Kali Charan Saha v. Hari Mohan Basak, 
68 Ind. Cas. 631; 31 0. L. J. 206; 24 O. W, N. 461, 
not‘approved. | ee 

"Appeals against an order of the District 
Judge, Guntur,dated the 26th November 1919, 
in Iüsólvéney Petition No..59 of 1918. 

Meisrs; P. Naroganmurthtand K.'Kámarna, 
for ‘the Appellants. 

Mr. :B, Somayya, for the Respondent, 

" |. . JUDGMENT, 

SápaiiVA Aryar, J.— These two appeals 
h&ve arisen out of an order of the Distrist 
Judge, Guntur, adjudisating a father add two 
of ‘his sons, styled respondents Nos. 1, 2 and 3, 
a8 insolvente, The potitionér in insolversy 
was & sreditor of the father and may also 
be tréated aa the ‘creditor of his‘three sone, 
respondents Nos, 2, 3 and 4, for ‘the purpose 
ofthese appesls. He applied for adjudiest- 
ing the ‘father and his major ‘sons, the 
2nd and 3rd respondents, as insolventa and 
" did not pray that the minor 4th responderit 
should also be made an insolvent. He 
alleged in his petition vaguely that. the 

réspondents” transferred their immoveuable 
properties under six dosumerits, Exhibits A 
to F, in September and Nove:mber 1918 to 
their relations and friends, 6 her nominally 
without sonsiderstion or with a view to 
fraddulently prefer the alieneóà who are 
their relations and friends‘and that, there- 
fore, the respondents" have -aommitted :asts 
of insolyensy within the meaning of slanges 
(B) and (€) of sestion 4 of the Provineial 
Insolveney Ast, III of 1907. As heprayed 
only. for respondénta& Nos. l1 to:8 to te 
adjudieatéd insolveuts, I'shall take it that 
-he above ‘allegation ‘against "respondents" 
refers io:respondents Nos; 1 to 3 alone'ánd 


that ‘respondonts Nos. 1 to 3 atone 
are alleged to have trauaferrod thoir im- 
moveable properties “and thus sommitted 
data of insolvency. The learned  Distriet 
Judge udjudieated the frat three respondenta 
to beinaolvéntsaesordingly. Appeal No. 96 
is preferred by the 5th respondent, who 
is óne of the three alienees mentioned in 
the dpplisation. Respondents Nos. 3 and 4 
dra the two appellants in the other appeal 
No. 138, 1t is admitted by the learned 
Vakil for respondents Nos. 3and 4 (in the 
lower Court), who are the appellants in 
No, 138, that the inelnsion of the 4th 
respondent as oneof the appellanta in that 
appeal was a mistake, as he was nob 
adjudiaated an insolvent by the Distriet 
Court, and (as I have said before) even the 
applying ereditor did not pray for the 4th res- 
pondent also being adjudisated an insolvent. 
Sestion 5 of the Provinesial Insolvenay 
Ast provides that an "insolvensy petition 
may bs presented either by a ereditor or 
by the debtor.’ Next sestion 6 makes a 
distinstion between the cireumstanses which 
entitle a debtor to presentan applisation 
and the sireumstanees whieh entitle a 
ereditor to make an application. Olanse 
(3) of seetion 6 details the eonditions whieh 
enable the dabtor to presant the insolyeney 
petition and slause (4) the sonditions simi- 
larly entitling the ereditor. Further, between 
the eontents of the petitions respestively 
presented by a debtor or a ereditor, a distina- 
tion is made in seetion 11, slauses (1) and 
(2), After the presentation of the petition 
the Court is dirested to fix a date for 
hearing the patition and on the date fixed for 
the hearing of the petition or &n adiourned 
date, the Court is dirested to require ' proof" 
(that is, I take it, from the person pre. 
senting the petition, whether debtor or eredi- 
tor) that three requisites have been somplied 
with, requisite (a) being that the ereditor 
or the debtor, as the ease may be, is 
entitled to present the petition, and requisite 
(c) being that the debtor has eommitted 
the aet of insolyensy alleged against him. 
I take it that the requisite (c) refers only 
t» the petition by a sreditor and not to 
the petition by the debtor: for, so far as 
the debior is sonserned, it has been held 
that the presentation of the petition itself 
by a debtor is an ass of insolvoney on his part 
arid endag there ig no moaning in requiring e 
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prodf of requisite (c) in the ease ofan appli- 
sation made by tke debtor himself. 

The two reasons given by the Distriet 
Judge for adjudieaning three of the debtors 
as insolvents are: (1) that the first respond- 
.ent himself filed an independent petition 
to be' declared an insolvent, and (2) that 
he admitted he had alienated properties 
under ‘six doeuments within three months 
before the date of the petition. I take 
it that the referenee to the period of three 
months before the date of the petition 
was made having in mind the provisions 
of sestion 6, elause (4) (c), whieh says that 
the aet of insolvensy on ‘whieh the peti- 
tion is grounded must have oseurred within 
three months before the presentation.of the 


petition, 


Now, an aet of  insolveney is defined 
in mestion 4,. Two of the asta whieh fall 
under that definition are (1) a transfer of 
the property of the debtor with intent to 
defeat or delay his ereditors (elause b) and 
(2) a transfer whieh would be void as 
a fraudulent preferense if he were adjudged 
an insolvent (slause c).  Sestion 37, elause 
(1), of the Ast provides that a tranefer by a 
person unable to pay his debts in favour 
cf a ereditor with a view of giving that 
ereditor a preference over other ereditora 
shall, if the. petition on whish he ig 
adjudged an insolyent is presented within 


three months after the date of the transfer, 


be deemed’ fraudulent and void, (that is, 
that sueh a transfer would bea fraudulent 
preferense and an aot of insolveney, reading 
Bestion 37 with section 4). The Distriat 
Judge, therefore, must have intended that 
all or some of these six alienations ware 
fraudulent preferenees cr that at least one 
of them was intended as 4 frandulent pre- 
ferenee. He does not, however, expressly 
say so. He has not also elearly indicated 
whether he eonsiders all of the six 
alienations to be fraudulent preferenees or 
only a less namber, and if so, whieh of 
them. 

As I stated in the beginning, the alle- 
gation in the petition seems to be that all 
the respondents fos, 1 to 3 committed joint 
aetas of insolvency. It is, however, elear on 
a perusal of Exhibits A to F that it ia 


only the first respondent that exeeuted the 


$ransfers, and assuming thet all or some of 


. 
— 
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them are fraudulent preferenses, or at least 
one of them is bush, there is no proof 
found among the resords, to establish that 
respondents Nos. 2and 3 were guilty of any 
act or nata of insolyeney. The 9nd respond- 
ent has -not appealed, but a8 tbe 5th 
respondent has appealed against the entire 
order of the Distrist Judge, I would 
modify the lower Court's order by dismissing 
the applieation of the petitioning sreditor so 
far ag the 2nd and ord respondents are eon- - 
eerned, 

Then, we have left the oase of the first. 
respondent i inthe lower Court to sonsider, 
He, again, has not appealed but as the. 
5th respondent, who is an slienee of some 
of his properties, has attasked tlie first re- ` 
spondeni's adjudieation on several grounds,. 
and he is entitled to sontest the matter. 
His eontentions may be, stated mostly in 
his own words thus:—1. “ The learned Dis- 
triot Judge should have given opportunity 
to the 5th respondent to addues evidenes 
in support of the alienations im his favour." 
2. “There is no finding that the frat re. 
spondent sommitted an aet of insolveney.” 
(I take it that this means that there ia 
no proof that there wa» a fraudulent pre- 
ferense in favour of the 5th respondent 
or either of the other two alienees.) 3, " The 
lower Court failed to see that a joint ap- 
plieation against & number of -persons who 
are members of a joint Hindu family. to 
deslare them insolvents is not maintainable 
and a deelaration eannot be asked for in 
one petition against several joint debtors,” I. 
shall take the last point first. On -the 
general prineiples of law governing pro- 
eedure, Ido nob sea why a single 
applisation should not. be filed against 
the members of a joint Hindu” family 
by a petitioning creditor, if those members - 
have been guilty of a joint aat or joint 
aeta of fraudulent preferenaes. Sestion 47 
of the Provineial- Insolvensy Ast direets 
the Court to follow the same prosedure in 
insolveney matters as-is followed in sivil 
Suits, Now, a suit san be maintained by 
a plaintiff against several defendants whore 
the faets sonstitufing the eause of aetion 
are ons and the game , against all the de- 
fendants (see rules in Order I of the Civil 
Code). Mr. Narayanamorthy, . 
howeyer, relied on two Oalentta. devisions : 
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reported in Serada Prasad Ukil v. Ram Sukh 
Ohandra (1) and Kali Oharan Sahay. Harz 
Mohan Basak (2) in support of his sonten- 
tion, 

Kali Oharan Shah v. Bart Mohan Basak (2) 
merely follows what the learned Judges who 
desided that ease eonsidered to be the prin- 
eiples of the desision in Sarada Prasad Ukil 
v. Ram Sukh Ohandra (1), though they. admit 
that the latter sage was desided under 
Chapter XX of the Code of Civil Proeedure 
aod not under the Provineial Insolvensy Ast. 
Turning to Sarada Prasad Ukil v. Ram Sukh 
Chandra (1), Mr. Justice Mookerjes, who 
delivered the judgment of the Bensh in 
that ease, merely points out several in- 
eonvenienees whieh would arise in many 
sages from entertaining a single application 
dirested against several persons to adjudi- 
sate them insolvents and tha ineonvenienses 
of holding a single trial on sneh a peti- 
tion. But I think the learned Judge 
(with all respeet) ignores that there 
would be grave ineonveniense also in many 
eases in holding separata trials, 
where the debt due to the petitioning 
ereditor is a joint debt, of all the persons 
sought fo be adjudisated insolvents and 
where the latter have been guilty of a 
joint aat or joint asts of insolveney. Tha 
fact that mestion 8 of the Insolvensy Aot 
provides for songolidation on the ground of 
sonveniense, even in eases where distinat 
petitions are obligatory, shows that the 
argument on the ground of insonveniense 
should not be given too mush weight. Aa 
I stated, the test is whether, if the ap- 
plisation was treated as a suit, that suit 


would be bad for multifariousness, that is, . 


for misjoinder of different eauces of astion 
against different defendants. If no sueh 
objestion san be sussessfully advaneed, a 
single applieation is, in my opinion, main- 
tainable in that ease, Of eourse, we should 
eonfine ourselves to the allegations in the 
petition to find out whether the objeetion 
of multifariousness is sustainable. In the 
present ease, on the allegations in the 
ereditor’s petition as it stands, the objestion 
of multifarionsness eannot be sustained. 
That ground of appeal is, therefore, re- 


jected. : 


(1) 20, L, J, 318, 
(2) 58 Ind. Qa, 681; 31 O, 14 J. 208; 24 O, W. N. 401, 


"Now, as regards the two other ponten- 

tions, the learned Distriet Judge, as pointed 
out already, might have distinetly stated 
whether he sonsiders all of these aliena- 
tions as fraudulent preferenees or whether . 
he sonsiders only one or a few of them 
as sued and if so whieh of them. No 
doubt it lies on the petitioning ereditor 
to prove that there was at least one aliena- 
tion whieh was made with the objest on 
the part of the insolvent to giva a frau- 
dulent preferenee. An pointed out by my 
learned brother in Oficial Aasignes of Madras 
v. T. B. Mehta and Sous (3), ib is not sufi- 
sient to prove that the transfer had the 
efect of giving preferenee to a ereditor; 
it must be proved further that thera was 
the view or intention to give that ereditor 
a preference, Suek a proof was sought to 
be given by the petitioning ereditor in this 
ease by examining the first respondent in 
this ease as his witness. The first respond- 
ent admits that all the three alienses were 
his relations and that they have been 
preferred to other ereditors, Without 
deeiding that all the six alienations were 
meant as fraudulent  preferenees, I am 
satisfied that there is suffieient material 
for a finding that at least one of these 
was a fraudulent prefereneo made with a 
view to prefer the alienee under it and 
so I see no reason to interfere with the 
orderof the Distriet Judgeadjudiaating the first 
respondent as an insolvent. 
' As regards the eontention that the ap. 
pellant was not given suflieient opportunity 
to prove that the first respondent was not 
guilty of any fraudulent preferenee, Ido 
not think that he has established that he 
was denied sush an opportunity by the 
lower Oourt. 

As regards the provision of the English 
Ast quoted in the Onlentta ease, already 
referred to, I wish. to add & few observa. 
tions, That provisior eorresponda to Order 
XXX, rule 1 ot the Code of Civil Proeedure, 
whieh says: ‘any two or more  permoris 
elaiming or being liable as partners and 
carrying on business in British India may 
sue or be sued in the name of the firm 
(i£ any) of whieh sush persons. were 
partners at the time of the aeeruing of the 


(3) 49.Ind. Cas, 968; 42 M. 610; 36 M, L, J 199 


e 
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sause of astion, and any party to a suit 
may, in sueh a ease, apply to the Court 
for a statement of the names and addresses 
of the persons who were, ab the time of 


Jatha aearuing of the cause of astion, partners 


ih such firm to be furnished and verified 
in -suah manner as the Court may dirast.” 
It was never donsidered that the existenss 
of this provision, enabling a person to sue 
a firm in ‘the firm's nama, had any éffest 
on ‘the right-of a plaintiff, who Has a joint 
sause of ation against -several persons 
adnstituting a- ‘trading--firm, to bring a 
single suit against tham. That being so, 
I sannot see how that provision has any 
rélevanay in the consideration of the question. 
whether a single petition is permissible 
by a ereditor against ‘two or more joirit 
debtors guilty of a joint act df insolvansy. 
In 'the result, the order, so far ‘as it 
adjudiéates the first:respondent an insolvent, 
is -adnfirmed, ‘but it is-det aside as regards 
the ‘adjudication ‘of respondents ‘Nos. 2 
and 8. "The 5th respondent in the ‘lower 
Conrt, the -appellant in Appeal against 
Order No. $6, will pay the petitioning 
ereditor's ‘aosts in that appeal. The 3rd 
respondent in ‘the lower Court, one df the 
appellants in Appeal against Order No. 138, 
wil get Half his -sosts from the petition- 
ing ereditor, the respondent in that appeal. 
Napixg, J.—I agree. I only wish to add 
a few words on one point out of deferense 
to the learned Judges of the High Oourt 
of Calenttsa, who desided the ease reported 
in Kali Oharan Shah v. Hari Mohan Basak 
(2). The point taken by the appellant is 
that a joint applieation will not lie against 
more ‘than one person even on an allega- 
tion of joint liability and joint asta of 
insolvensy. This sontention eertainly re- 
eeivea support from the judgment abova 
referred to; butfor the reasons given. by 
my léardüed brother I am unable to-agres 
with 16. The learned J&dgea say:— There 
is: no doubt ‘provision in the English 
Bankruptey ‘Aet ‘that any two ‘or more 
persons being partners or any persons 
aarrying on business under a partier. 
ship "name may take proasedings or be 
proseeded against under this Aet in the 
name of the firm;" and I gather thit “the 
learned Judges are of opinion that if it 
was nob for that. provision, it would : not 


be possible to take any proteedings against ` 


two persons who' are held to be jointly 


liable as partners. With the greatest 
deference, 1 do not think that the seation 
says anything of the sort, 
says ia'that ‘any two or more persons, being 
partners, may ba proseeded ‘against in. 
the name of the firm, that is 
seation presumes that a suit or  proseed- 
ing may be taken against them in the 
name of the firm itself, as is dons in a 
suit against members of a partnership. 
There is no definite provision saying that 
proseedings might be taken, against sush 
persons jointly, and I have no doubt that 
it is never considered necessary to make 
any sush speeifis provision. The judgment 
in that oase,as my learned brother pointed 
out, was founded on a previous judgment, 
under the Code of Oiyil Prosedure, and 
Isee no reason why it should be nesessary 
to import into this Ast ‘anything arising 


out of the Oode ‘of Civil Prosedure, even. 


if suoh a contention sould .bs juétified on 
the tras sonstrustion of the Code. | 

As to the ineonveniense, if seems fo 
me that ‘that question is prastisally re- 
solved by the provision whieh says that, 


where a areditor has actually applied in. 


separate petitions against persons jointly 
liable, -the Court has power to sonsoli- 
date the prossedings for the sonveniense 
of all parties, I quite agree that thera 
must be a eausa Of aation which. is joint 
to all the persons.who are sought to be 
adjudieated and that it would not be 
sufisient to allege that persons 
joint debtors but had eommitted separate 
aéia of insolvency, but where the debt and 
the aots of insolyensy are join,é I have no 
doubt that a petition will lie against: parsons 
alleged to bs jointly liable to' the oreditor. 
M.Q, P. 
(Order varied. 


ka 
- 
eng 
Li 
4 
UM 


á 
2*1 + at 


What the sestion: 


to say, the 


- 


Ld 


were . 


Vol. LXIII] 
MUHAMMAD SHAFI U, RANHE, 
ALLAHABAD HIGH ‘COURT. 
" Seconp Onvit-A'ppeaL No. 55 or 1919, 
Mareh 2, 1921, 

‘Present :—Mr. Justisb Ry ves‘and 
Mr, Jüati»e Stnart, 
MUHAMMAD SHAFI AND'ANGTHER— 
Prats tipes—APPELLANTS 

l Yèrsus 
WANHBE--DrzrENDANT— ER SPONDENT. 


Fraud—Conspiracy—Fraudulentadmiasion by one. 


creditor to defeat other creditors, effect of. 


A creditor, who, as the result: of a fraudulent 
conspiracy, makes a fraudulent admission of pay- 
ment in order to defeat other creditors, is nof 
entitled to seek the aid of the law in attempting 
to recover the femount in respect of which he 
made the admission. [p. 922, col. 1 | 

Petherpermal Chetty v. Muniandy Servai, 6 A. L. 
J. 290; 10 Bom. L, -R. 690; 12 O. W.N. 562; 7 C. 
J. 528,14 Bur. L, R, 108 35 C. 551; 95 I. ‘A. 88 (PC); 
18 M, L, J. 277; 4M. L, T. 12: 4L. B.:R. 266 and 
Taylor v. Bowers, (1841) 10. B. D. 291; 45 L. J. Q. 
B. 163; 84 L. T. 988; 24 W. R. 499, followed. 


‘Second -appedl from a  desree ‘of ‘the 
Distriet | Judge, Bareilly, dated ‘the 25th 
November 1918. ° 

Mr. Gulesrt Lal, Dr. S. N. Sen-and Mr. S, 
Raza Ali, for the. Appéllants. 

Messrs. B, E. O'Üonor ‘and U, S. Bajpai, 
for the Respondent. 


JUDGMENT;— This appedl raises an 
interesting question. Nanhe, the defendant. 
respondent, exesuted a mortgage in favour of 
Muhammad Shafi and ‘Ali Husain, the plaint- 
ífs.appellánts, and this is a suit by the 
nortgagees for sale of the property eovered 
by that mortgage. The defence to the ‘suit 
wis that ‘the -mortgage had been paid off. 
Tte Courts below have some to the following 
findings of faet:—(1) That the mortgage 
was exesuted as alleged. (2) That sub. 
seqtently one Chander ‘Sen brouglit a suit 
agaixet Mahammad:Shafi-and Ali-Husain, the 
mortragees, for money alleged to be due to 
him, ind Chander Sen during the pendeney 
of tha; suit prayed for an injunstion against 
Mahanmad Shafi and Ali Husain to rastrain 
them fiom suing on their mortgage and from 
resoverng the mortgage money. Thereupon 
Nanhe appeared in Court and stated that he 
had paid off the mortgage money, and in proof 
of the fast, produeed the mortgage-deed. <A 
temporary injanetion whieh had been granted 
to Chander Sen was thereupon set aaide. 
And (3) mot important of all, that as a 
matter of faetno part of the mortgage money 
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had been paid by Nauhe. Toe Ovurt of 
firatinstanse deereed the suit, The lower 


Appellate Court allowed ‘tha défendani's 
appeal and dismissed the suit altogether, on 
the ground that the fraud eontemplated had 
been effested. In appeal before us it was 
urged that the fraud had not, as à matter of 
fast, been effested, besause although it is trne 
that tle injanétion sought by Chander Sen 
was set aside, nevertheless the desres whieh, 
we are told, he obtained against Muhammad 
Shafi and Ali Husain was still outstandiag 
and, therefore, if the plaintiffs sussseded 
in this-snif, Ohinder Son would ba able to 
attach the money in the hands of the plain. 
tiffs; and the argument was that tha fraud 
was only suesessful for the tims beiag and as 
sus) did not some within the rule laid down 
by their Lordships of the Privy Counsil in 
Petherpermal Chetty v. Muniandy Servat (1), 
following the sase of Taylor v. Bowers (2). 
We know nothing now about Ohander San's 
deeree, whether it has been satisfied or not, 
or whether-it is.still outstanding, but it ig 
quite elear on ‘the. findings of faet arrived at 
by the lower Appsllate Oourt thas the fraud 
sontemplated was eompletely sussassful in 
sarrying out its immediate sbjest. Theobjeet 
was ta prevent Ohande: Sen attashing the 
mortgagesdebt in the hands of Muhammad 
Shafi and Ali Husain, The rals of law ia 
laid down in the cise mentioned at-the bottom 
of page 294 of the report, Their Lordships 
say: ‘In. sonspiraey- the-consert or agreement 
of the.two minds is the:offanaa, the overt aos 
is ‘but'the outward ‘and visible -evidenss of 
it, Vary often ‘the overt ast ‘is but one of 
the many staps nessssary to the assompliih. 
maut of the illegal purposa,.-and may, ia 
itself, *bs somparátivsly idsignideant and 
harmless; but‘to -enabla‘a fraudulent exnfada. 
rite to retain proparty traasferced to him in 
order.to-effeot-a'frand, ‘the aontemplated fraud 
must, assordingrto the authorities, be-effasted. 


Then, anl then alohe, ‘does 'ths "frawlulent ' 


grantor, or giver, lose the right ‘ta claim the 
atl of the law to recover ths "property he -has 
parted ‘with,’ The fasts of that eise ‘are 


A. L. J. 290; 10 Bom. L. R, 593; 12 C. W, 
7 O.-L. J. 628; I4 Bur. L. R. 103; 45 C. 
L.-A. 98; fi M. L. J. 277; 4 M, L, T. 19; 4 
. 266 (P. O 
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MASILAMANI t. ARUNGA MUDALI. 


very different, but the prineiple seems to. us 
to apply.: That and similar eases were eases 
of fraudulent transfers to defeat areditors, 
This is a ease of a fraudulent admission of 
payment by one ereditor in ordérto defeat 
other ereditors. The objest is really the 
same and was brought about by a fraudulent 
sonspiracy for whieh the present plaintiffs 
must have been ehiefly responsible, as it was 
in their interest. We, therefore, think that 
the deeree of the Court below was right. We 


dismiss the appeal with aosta, inaluding fees . 


in this Court on the higher sesle. 
Appeal dismissed, 


MADRAS HIGH COURT. . 
Sramp Reeisres No, 2413 or 1920. 
Mareh 81, 1920. 
Present :—Justise Sir William Ayling, K1., 
and Mr. Justise Contts Trotter, 
Q. MASILAMANI—Deranpant 
No, 1— APPELLANT 
veraus 
ARUNGA MUDALI ann ANOTHER— 
PLAINTIFFS —— RESPONDENTS. 
Limitation Act (IX of 1903), s. 12 (2), (3)— 
Appeal—Limitation—Judgment, delivery of, early on 
last day preceding holidays—Oopy, application for, 
on re-opening—Holidays, period of, whether can be 
excluded. 


Where judgment in a case was pronounced at 
an early hour onthe last day preceding certain 
holidays and the application for copy thereof was 
made on the day when the Court re-opened after 
the holidays: : 

Held, thatin computing the period of limitation 
for the appeal, the appellant was not entitled to the 
deduction of the holidays: 

Saminatha Ayyar v. Venkatasubba Ayyar, 27 M. 21; 
13 M. L. J. 300, distinguished, 

Tanjore Palace Estate v. Andi Ramiah Chetty, 1i 
Ind. Cas. 389; (1911) 1 M. W. N. 864 and Donopudi 
Subramanyam v. Nune Narasimhan, 66 Ind, Oas. 67; 
11 L. W. 483: (1920) M. W. N. 293; 38 M. L, J. 466; 
48 M. 640, followed, 


Appeal sought to be preferred against 
a deseree of the. Court of the Temporary 
Subordinate Judge, Vellore, in Original 
Suit No. 12 of 1919, 


- 
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Mr. A. Krishnasawmt Atyar (with him Mr. 
B. Seshachella Asyar), for the Appellant:— 
The appellant is entitled to deduet the 
period during whieh the Court was alosed, 
beeause he sould not have applied for eopy 
of judgment qu the day when it was 
delivered, He applied for sopy on the 
next available day, when the Court re-opened 
after the holidays. See Saminatha Ayyar v. 
Venkatasubba Ayyar (1). 


Messrs T. 0. K. Kurup, L, A. Govindaraghava 
Iyer and A, Viswanatha Iyer, for the Re- 
spondent:—The judgment was pronouneed at a 
suffieidntly early hour in the day. . The party 
eould have applied for copy on that day itself, 
He in not entitled to a deduetion of the 
holidays. See Tanjore Palace Estate v. Andi 
Ramiah Ohetiy (2) and Donopud: Subramanyan 


a 


v. Nune Narasimham (8). 


/"ORDER,—It is elear that in this sase 
the applieation for eopy might have been 
presented on the day on whieh the judg- 
ment was delivered; whieh faet distinguishes 
the ease from that reported in Samtnatha ` 
Ayyar v. Venkatasubba Ayyar (1). We 
think that the appeal was time-barred. 
-ln this oase we sre supported by Tamore 
Palace Estate v. Andi .Raméah Ohetiy (2) 
and by a resent-ease as yet unreported (S, R. 
No. 18828 of 1919) Donopudi Subramanyan 
v. Nune Narasimham (3). 

We find no ground for exeusing this 
delay and the appeal must be dismissed 
with eosta. 

M. 0, P, 

Appeal dismissed, 


(1) 27 M. 21; 13 M. L, J. 800, 

(2) 11 Ind. Cas, 389; (1911) 1 M, W, N. 364. 

(8) 66 Ind. Cas. 67; 11 L. W. 488; (1920) M, W, 
N. 298; 88 M. L. J. 465; 43 M. 640. 
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CHUNILAL RATANCHAND GUJRATI t. LAXMAN GOYIND DUBE, 


BOMBAY HIGH COURT. 
Civi, EXTRAORDINARY APPLIGATION 
No. 304 or 1920, 

Maresh 29, 1921. 

Present :—Sir Norman Maeleod, Kr., 
Chief Justise, and Mr. Justise Shah. 
CHUNILAL RATANOHAND 
GUJRATI—PrarxTIFP —APPLICANT 
versua 
LAXMAN GOVIND DUBE— 
DEFEWDANT-——-OPPONENT. 

Limitation Act (IX of 1908), s. 19, Beh. I, Art. 64 


~-Acknowledgment of liability —Ruzukhata—Dnplied 


promise—Suit to recover— Limitation, 


An acknowledgment of liability signed by a- 


debtor in the khata of his -ereditor before 
expiry of the period of limitation, implies an 
unconditional promise to pay, and forms the basis 
of a snit, [p. 924, col, 2.] 

Civil applieation against a deeision of 
the Subordinate Judge at Pimpalgaon, in 
Small Cause Suit No. 759 of 1990. 

Mr, 9. R. Parulekar, for the Applicant. 

Mr. D. O. Virkar, for the Opponent. 

JUDGMENT. 

Macueop, O. J.—The plaintiff sued to re. 
sover on a rucukhata dated 29th June 1917, 
There had been aertain dealings between the 
plaintiff and the defendant resulting in the 
defendant insurring debts to the plaintiff on 
the 3rd July 1914, 27th July 1914 and the 
3rd September 1914. ‘The assount was 
made up on the 29th June 1917, and after 
taking into consideration payments made and 
interest sharged, the defendant signed the 
asknowledgment sued on for Hs. 90. The 
suit waa brought to resover Rs. 90 together 
with interest at twelve per sent. from the 
29th June 1917, At the hearing the defend- 
ant admitted that he bad passed the khata 
sued on and asked for instalments, The 
learned Judge held that no suit lay on a 
ruzukhata, following the decision in Shankar 
v. Mukta (1), and aseordingly the suit was 
dismissed with eosts. In the sase of 
Shankar v. Mukta (1) the following questions 
were referred by the Subordinate Judge to 
the High  Court:—(1) Is the ruzukhata 
guffiaiont avidenee of the promise alleged by 
plaintiff? (2) Can & suit lie on sush promise? 
The Court answered both these questiona in 
the negative. Referensa was made to a 
number of dedisions, whish were sonsidered 


(1) 22 B. 518; 11 Ind, Reo. (5,8)928- ^ o s 


' pay, 


by the Ocurt as being authority’ fer the pro- 
position that a ruzukhaia eannot form the 
basis of a suit, bnt that, the original trans. 


astions forming the basis of the suit, the. 


subsequent rueukhatas are only evidenee of 
the debt due serving to prevent the operation 
of the Statute of Limitations. The Chief 
J ustise at page 518 said: i 

No reasons are assigned by the Courts for 
the view whioh they have adopted in 
opposition to the view thata rusukhata im 
an unequivocal admission of a debt, from 
whish the law implies a promise to 
and thus (exeept for limitation 
purposes) sontains in itself all the requisites 
of a valid contrast whish san form the 
immediate basis of a suit. The desisions 
are possibly based on the provisions of 
sestion 50 of the Civil Prosedure Code, whieh 
apparently sontemplates that the plaintiff 
Should state his original cause of action and 
treat acknowledgments of it as exseptions 
taking the ease out of the range of the 
limitation law. However that may be, we 
ihink that the authorities are so numerous 
and uniform as to prevent us from following 
the taehnieal English law upon this subjeet.” 

Olearly the Chief Justisa would haye pre. 
ferred to follow-the English law but for the 
ee of stare decisis, 

This question was eonsidered by the; 
Lordships of the Privy QOounsil in sana 
v. Seth Rupchand (2). No doubt there the 
plaintiff sued on the original aseount and 
relied on an asknowledgment by the defend. 
ant to prevent the bar of limitation. The 
questions were dissussed whether an asknow- 
ledgment only amounted toa bare aeknow. 
ledgment of the debt or whether it implied 
a promise to pay. Their Lordships said:-— 

An asknowledgment aesording to the 
Indian Aet must bə signed by the party to 
be affested by it, and the only dosument 
whish ean be relied upon as an asknowledg. 
ment signed by te respondent, is the atate- 
ment filed by the respondent in the proseed. 
ings toushing the applieation for Probate 
the material part of whieh has been already 
net out, but whish it is convenient here to 
repent. “ For the last five years he’ (the 


) 88 0. 1047 at p, 1057; 8 Bom, L. R. 501 
608; 4 C. L. J. 94 10 0. W, N. 874; 1 M. L, T Tob: 
34. L. E 526; 16 M, L, J. 300; 


. A, 108 (P. 0), Š 


2 N. L. R. 130; 38 
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respondents ‘had opén-and «ürrent -gssounts 
with the deséaged.’ .......,..:here is, ‘theréfdre, 
a alear &dniission -that-there were opsn and 
surrent:assounts' between the -parties at -the 
death -of Motiram. The ‘legal -sonsequense 
would-be -that-at-that date- either of:them'had 
aright as ügainat the dther-to-an‘aséount. It 
follows equally that whoever'on the assóunt 
should be shdwn ` to be -the debtor -to ‘the 
other, was -bound ‘to pay his debt to the 
other, and it -appeata to-their Lordships that 
the inevitable deduction from this dd mission 
‘ig that -the respondent asknowledged ‘his 
liability to pay his debt to Motiram or his 
representative, if the balanse should. ba-as- 
eertained ‘to-ba against him. Tho question 
is whether this is'suffieient by the Indian 
law ta take the ease out ofthe Statate, It 
has ‘been already  póinted ot that the 
aknowledgment was-made-before tlie statu. 
tory period had-ran-ont. Thun-one requisite 
of aeetion 19 is 'somplied with. The neses- 
sity of signature by the party to be ‘sharged 
is‘alao-somplied ‘with, The’ asknowledgmént 
is not-addressed to the person entitled, but 
aesording to the ‘explanation’ given in 
sdetion 19, thie is not.rieóessary. We have, 
therefore, the bare question of whether an 
acknowledgment of liability, if the -balanse 
on investigation should turn ont ‘to be 
against the person making the asknowledg- 
ment, is'suffisient, Their liord&hips.eün ‘see 
no reason for drawing any distindtion in this 
respest between the English and the Indian 
law. Thequestion is whether a given ‘state 
of siroumstances falls within the natural 
meaning:of-a word, which is not a word of 
art, but. an ordinate word of the English 
language, and this question is selear of any 
extraneous somplisations imposed by ‘tbe 
statute law-of-either England “or India. In 
awase of very:great weight, the anthority 
of whieh Has never been-ealled in question, 
Lord Justiee Mellish laid it down that-an 
asknowledgment, to'take:th8’sase out, of the 


Statute -of Limitations, must be: ‘either one’ 


from ‘whieh: an absolute promise ‘to ‘pay san 
be'inferred, ‘OF, sesondly, ‘an ‘unconditional 
promise | to pay the-speésifie débt, or, thirdly, 
thére must:be’a sonditional promise 4o pay 
the debt, and evidence that tbe condition 
ras been performel,...Àn unconditional 
ddkrowledgntent ‘Kas: always 'been held “to 
impry a promise to.pay, "besatse that is the 
patora) inference, if nothing is. asid “to the 
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eontrary. ‘It ia what 'evyory  'hónàst man 
wonld mean'to do, There oan-ba n» rason 
for giving a diffárórt:meaning'to an asknow. 
ledgment that there is a -right to have the 
assounts ‘settled,.atid -no .ddalif&isatton of the 
natural inferenss ‘that whoever ia “the 
oreditor sball‘ba'paid,'when‘the condition is 
performed hy:the assertainment-ofa balanes 
in favour of the alaimant." 

If, then, ‘the 'asznawledgment, whish in 
this ease was ‘mado before -the ‘limitation 
periód dxpired, 'impites :ün udsontitioual 


prdniide topay; '{ oth dée no reason why it - 


should not form tha ‘badie df’a‘suit. In any 
evant: the-only :penalty whieh sould -fall on 
the plaintiff ‘would ‘ba to have:to: amend -his 
plaint ‘ao 4 as to 'implênd ‘the "previous ^trans- 
aétions, Ib ‘is ‘olear, therdfore, . “that "the 


decision in Shankar v. Mukéa (1l), having ` 


been overruled in effést by tha desikion in 
Mantram v. Salih Rupchand “(2), the plaint. 
iff in this ease must ‘be entitled to'a desrde 
for Rs. 90 with -interedt dt sir per dent, 
from the 29th June 1917 ‘to 29th Jure 
1920, and the aosta of “the suit. The 
amount to be paid-in two annual instalments, 
the frst to be paid within. three motiths from 
the date these proseedings arà rétarned to 
the lower Court. The defendant to pay the 
costs of the Rule. 
‘SaaH, J.—l agree. 
Rule made absolute, 


-M4DRAS HIGH COURT. 

‘Secon 'Orvin Appeal No. 1105 or 1220. 

February 23, 1921. 
‘Present :— Mr. Justies Spenser 
‘and Mr. Jastiys Ramesam,  : 
UMMATHU —PrAt&RTIPE—2À PZELLI ANT 
l werbus 
PATHUMMA AND orBggs-—DRFENDANTS 
= RESPONDENTS, . 

Limitation Act (EX of 1903), ss. 4, t4 — Timerenpiry 
of, during Court's vacation —Buit, institution of, on 
re-opening day in Court wot having jurisdiction = 
Re-presentatton of “plaint incompetent Qourt —Plaint- 
iff, whethertentitled to exclusion of tinie—Civil-Pro- 
cedure Code (Act V of 1903), ss. 15 to 26—Court in. 
pasted with two jurisdictions —Swit instituted on 
wrong side effect o 
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The period of limitation for instituting a suib having 
expired on 80th December, when the Courts were 
closed for the Christmas vacation, it. was inatituted 
in the,Small Cause Oourt on the 8rd January, the 
day.the Courts re-opened; but the plaint was return- 
ed. for want of jurisdiction on the 6th February, 
and was re-presenfed on the following day in. the 
Court ofthe Subordinate Judge. The question was 
whether the suit was in time: 

Held, that the suit was barred by. limitation, as, the 
plaint having been presented to the wrong officer, 
there was no institubiod! of the suit and that the 
plaintiff was not entitled to the benefit of section 
4.0f the Limitation Act, because, under that section 
account could nob be taken of the closing and re- 
opening of amy other Courb ‘than that in which the 
suit was rightly instituted, nor was the plaintiff 
entitled to any deduction under section 14 of that 
Act, as that section would not operate. to revive the 
clatm which became time- -barred by. the plaintiff's 
failure, to institute the suit ina.Court.of competent 
jurisdiction on the re-opening of the Court. [p. 926, 
cols. 1 & 2; p. 928, col. 1,] 

Where a Oourt is vested with both ordinary and 
Small Cause jurisdiction, a suit instituted on the 
Small Cause Bide cannot, forthe purpose of section 
4 of the Limitation Aot, be regarded as a suit 
instituted in the “C ourt” having juriedistion to hear 


_ original suits, [p. 926, col. 2.) 


Sesond appeal against a Singa 0f the 
Distrist Oourt, South Malabar, in Appeal 
Suit. No. 508 of 1919, preferred against a 
desree of the Court of. the. Subordinate 
Judge, Cochin, i in Original Svit No, ll of 
1918, 

VAOTS appear from, the judgment. 

Mr. P. G. Krishna. Atyar, for the Appel- 
lant.—The suit is. not, barred. The, plaint 
Was filed, in time, though in.a wrong. Uourt. 
The period from 3rd January. 


February 1918 should be exeluded, The 


mud (1), 


appellant is entitled ‘to the benefit of ses. 
tion 4, Styadat-un-ntssa v. Muhammad Mah- 
Tukaram Gopal v. Pandurang 
Sadaram (2), Pandharinath v. Shankar (3) 
73 Saminatha Ayyar v. Venkatasubba Ayyar 
4. 

Messrs, T. S. Viswanatha Atyar and P. R, 
Narayana, Aiyar,, for the Respondents.—The 
plaint was. not . presented. i in time, ta the Oourt 
haying jurisdietion. Under explanation. to 
sestion 9, Civil. Prosedure Code, the plaint 
should be presented to the proper ofiser. 
The, faet that, on the S mall Cause as on 
Original Bide, the presiding. Judge, and.shief 


ohio A. 812; A. W. N, (1897) 76; 9Ind, Deo, 
S 

(2725 B. 584; 8 Bom. L. R. 143. 

(3) 25 B, 680; 8 Bom. L, R. 244, 

(4) 27 M. 21; 13 M, L. 4 300 


INDIAN. OASES. 


to 6th 


ministerial ‘ofiser were the same persons, does 
not affest the question. The appellant is not 
entitled to the benefit of. seation 4 at all. 
She is. not entitled to task on, under. geotion 
14 of the Limitation Ast, the period during 
whish the proper Court was elosed. The &uit 
on the Original Side is not.a continuation of 
the Small Cause Suit. Mira Mohideen v, 
Nalla Perumal Pillai (5), Seshagiri Row v, 
Vagra Velayudam Pillai (6), Ramalingam 
Ayyar v. Subbater (7), Haridas Roy v. Sarat 
Chandra Dey (8). 
JUDGMENT. 

SPENOER, J. -. The plaintiff had three years 
from the death of her husband to institute 
this suit for dower. Aa he died on 30th 
Deaember 1914, the.last day for presenting 
the plaint was 30th December 1917. 

She aetually presented it on January 3rd 
1918 in the Small Cause Court of Ooshin, 
that being the day when the Court re-opened 
after the Christmas holidays. The plaint 
wasreturned for want of jurisdiotion on 
February. 6th, as suits by a Muhammadan for 
dower are exaepted from the eognizanse of a 
Court of Small Causes by sestion 15 (1) 
and Artiele 36 of the Second Schedule of 
the Provineial Small Cause, Courts Ast, 
The plaintiff re-presented the plaint on the 
following day inthe Court of the Suabordi. 
nate Judge of. Cochin. i 

The question is whether the suit was in 
time, It would have been in time if it 
had been instituted on January 3rd, as.the 
Subordinate Court. of Qoshin was elosed on 
Degember 30th. when. the period of limita- 
tion preseribed. by. the First Sehedule of the 
Limitation Aet for such suits expired, and 
it. re-opened, on January 3rd, The explana- 
tion to seetion 3 shows that, a suit ean be 
said to be instituted when the plaint is 
presented to the proper offiser. This, also 
is the view-taken in Haridas Roy v. Sara 
Ohandra,Dey (8)eby a Beneh of the High 
Court, Caleutta. The proper Offiser in thia 
0880 WAS, the. Subordinate Judge of Coshin 
sitting on the. Original. Side or the ahief minis- 
terial. AN: his Court authorised, under 


= ~F wt we | 


(5) 12 Ind. Cas. 68; 36: M. 181; 21 M, L, J, 1000; 1 
M. L.T. 254; (1911) 2M. W. N. 221. 

(6) 14 Ind. Cas. 167; 36 M. 482; 22 M, L. J. 377 
(1912) M. W., N. 457. 

(7) 47 Ind, Cas, 624; 8 L, W. 256; 24 M. Ll 214, 

8) 1S Ind, O 121;17 0, W. N. 515, 
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` plaints. The plaint was not so presented till 
' February 7th, when more than thrae years 
had elapsed from the eause of action arising. 
The plaintiff wishes to have the benefit of 
-geetion 4of the Aat and she would bao en. 
titled to it if she had presented her plaint 
on 3rd January to the proper offiser, seeing 
‘ that both Courts were elosed til 2nd Janu- 
ary. Buta presentation to the wrong 
offiser is not an institution of a suit at all. It 
has been olearly established by the dasisions 
in Mira Mohideen v. Nalla Perumal Fillat (5), 
Seshagiri Row v, Vagra Velayudam Pillai (6) 
and Ramalingam Ayyar v. Subbater. (7) that, 
for the purpose of sestion 4, assount eannot 
be taken of the slosing and re-opening of 
any other Oourt than that in whish the 
suit was rightly instituted. 

Sush being the effest of sestion 4, it may 
next be sonsidered whether sestion 14 will 
avail the plaintiff so as tc bring her suit 
within the limitation period. Under sestion 
14 it might, under oertain siranmstanees, 
be possible to exelude the time between 
January 3rd and February 6th as being a 
time when the plaintiff was proseeuting with 
dus: deligense another  eivil proseeding 
against the same party for the same relief ; 
but even if this were done, it sould not 
operate to revive a elaim which besame time- 
expired by the plaintiffs failure on January 
3rd to institute a suit ina Court of eom- 
petent  jurisdietion. The period allowed 


‘by seotion 14 eannot be tacked on to the - 
period during which the proper Court was .- 


olosed [seo Ramalingam Ayyar v. Subbater 
(7)), as the regular suit cannot be treated 
as a eontinuation of the Small Oatse Suit 
in whieh the plaint was returned. (See 
Seshagiri Row v. Vagra Velayudam Pillat 
(6) J. i . - 
It has been held that the period raquisite 
for obtaining & sopy of judgment for the 
purpose of appealing ean $e tasked on to the 
" period during whish the Oourt that passed 
' the deeree appealed against was closed, if it 
was too late to apply for & eopy on the date 
' when judgment was pronounced, [see Sami- 
` natha Ayyar v. Venkatasubba’ Ayyar (4)] thus 
showing that sestions 12 and 4 may be 
seombined, this being  beeause seotion 4 


‘applies to applications (for eopies) as well : 


as to suits, But it is neeessary that the 
appellant should have a subsisting right to 
appeal when he applies for a sopy [see 


INDIANEOASES; 


‘has no longer a valid 
' Botion. 
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Tukaram Gopal v. Pandurang Sadaram (2), 


. Venkata Row v. Venkatachella Ohetty (9) and 


Styadat-un-nissa v. Muhammad Mahmud (1)] 


: and that he should apply on the re-opening 
‘day’ see Donopudi Subramanyan v. Nune 


Narasimham (10) 1. . . 
But it has never. been. held that the period 
whieh may be exeluded under sastion 14 


"Gan be tasked on to tha period when the 


Court having juriadiobion was elosed under 
seotion 4. The reason is that the Courts 


-are different, and a plaintiff who fails to 


institute his suit in the Court having juris- 
diation before the limitation, period expires, 
or on the re-opening date, if the pericd 
expires during the vacation of that Court, 
and snbsisting cause of 

It maken no diferensa that the same 
Judge presides over both Courts or even that 
the -same ministerial offiser is deputed to 
reesive plaints on the Original as well as 
the Small Cause Side, for sestion 33 of the 
Provinoial Small Cause Courts Act deslares 
that they shall be desmed to bə different 
Courts for the purposes of that Ast and the 
Oode of Civil Proosdure.  Sestions 15 to 
26 of the Gode of Civil Prosedure, whioh 
deal with the institution of suits, ara thus 
affested with the: sonsequenee  thaí,a-muit 
instituted on the Small Cause Side. cannot, 
for the purpose of sestion 4 of the Limitation 
Ast, be regarded as a suit instituted in “the 
Oourt" having jurisdistion to hear ‘original 
suits. | 
The sesond appeal is dismissed with 


` eosta: ^ 


Ramesam, J.—I ‘agree in bolding that the 
sesond appsal should be dismissed with 
costs. The fasts are stated in my learned 
brother’s judgment and need not ba repeated. 


` In desiding that the suit was time-barred, the 


Courts below relied on Mera Mohzdeen v. Nalla 
Perumal Pillai (5) and Seshagiri Row v. Vagra 
Velayudam Pillai (6). ln the first. of these 
eases, the proper Court was not elosed on the 
day on whish the plaint was firat prasentel, 
The fasts in the sesoad ease ara not quite 
similar to the first, As  assertainel from 
the printed papers, it appears that the proper 


(9) 23 M. 452; 15 M. L, J. 109. 
(10) 58 Ind. Oas. 67; 43 M. 6149: 1l L, W. 433; 
(1920) M. W, N. 233; 83 Me L, J. 465, 
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Court was slosed on the day of the firat 
presentation but had re-opened some days 
before the re-presentation. It may be said 
that these eases are distinguishable on the 
ground that, in both of tham, the proper 
Court had been open for some days before 
the re-presentation, whieh is not the ease with 
the appeal before us, But this does not 
sonelude the matter. 

Imay first elear the ground by observing 
that the days from 3rd January to 6th 
February ought to be obviously exeluded 
from eomputation under- sestion 14 of the 
Limitation Ast, The only question “for 
sonsideration is whether the days from 31st 
Desember to 2nd January oan be exeluded 
in favourof the appellant. It is eonseded 
on all hands that the language of seotion 
4 enables them to be so exelnded, if the 
plaint is re-presented on the re opening day 
where the period of limitation expires on a 
holiday or, in other words, if the holidays 
follow any other period that ean be exeluded 
from computation under another seation, 
sueh as section 12 or sestion 15. But 
san the appellant get the benefit of seetion 
4 if the holidays presede such period? 

This being the real question, it is nesessary 
to sonsider only the eases involving the 
joint applisation of sestion 4 with some 
other seetion of the Aet relating to sompu- 
tation. 
relating to the joint applieations of seetions 
4 and 12, The appellant relies on Siyadaé- 
un-nissa. v. Muhammad Mahmud (1), Tukaram 
Gopal v. Pandarang Sadaram (2), Pandhari- 
naih v. Shankar (3), Samtnatha Ayyar v. 
Venkatasubba Ayyar (4) and the respondent 


relies on Venkata Row v. Venkatachala Ohetti | 


(9), Tanjore Palace Estate v. Andi Ramiah 
Ohetty (11), Donopuds Subramanayan v. Nune 
Narasimham (10), Mastlamant v. Arunga 
Mudah (12). The ease in Saminatha Ayyar 
v. Venkatasubba Ayyar (4) sannot help the 
appellant. In that aane the judgment was 
delivered on the last day before the holidays, 
at a time when if was impossible to make an 
applisation for sopies. The Court being closed 
for the vacation, the applieation was made 
on the re-opening and their Lordships held 
that, it being impossible for the appellant 


(11) 11 Ind. Oas, 839; (1911) 1 M. W. N. 884. 
(12) 63 Ind. Oas. 922; 12 B. W, 460, - 


. INDIAN- CÁSES. 


First, we have & group of eases 


to make an applisation earlier, the whole 

time that elapsed between the date of 
judgment and the date of application must 

be regarded as time taken for obtaining, 
sopies within the meaning of seetion 12, They 

did not invoke the aid of sestion 4 (then 
sestion 5 of the Ast of 1877) in arriving at 
their eonslusion. If there was a similar 
disability in applying for eopies (whieh does 

not appear from the fasts) in the eases in 

Tukaram Gopal v, Pandurang Sadaram (2) 

and Pandharinath v. Shankar (3), I agree 

with these desisions also, 

The aetual ratzo dectdend: of the judgments, 
however, depends on the use of sestion 5 of 
the Limitation Aet of 1877. It ‘was held 
that an applieation for sopies may be made 
so long as the right of appeal was aubsisting— 
a proposition with whieh l agres—-and that not 
only tha period rollowing the applisation for 
copies but all the prior holidays ean be ex: 
eluded. I do not see any warrant for the 
latter proposition in the Limitation Ast, 
unless sestion 4 ean be sonstrued liberally, 
as asestion generally enabling exelusion of 
holidays from sompnutation. If sueh son. 
strustion is permissible, the qualifisation that 
the right of appeal should be subsisting on 
the date of application is unnesessary. That 
sush a sonstrustion sannot be made is oelear 
from the eases in Venkata Row v. Venkatachella 
Ohetiy (9), Tanjore Palace Estate v. Andi 
Ramiah Ohetty (11), Donopudi Subramanyan v. 
Nune Narasimham (10), Masilamanz v, Arunga 
Mudals (12), from the eases in Mira Mohideen 
v. Nalla Perumal Pillai (5) and Seshagiri How 
v, Vagra Velayudam Pillai (6), from Sheodas 
Dawlairam v. Narayan Asajs (13) and from other 
oases to be sited below. That being so, I doubt 
the eorreetness of the desisions in Siyadat-un- 
Nissa v. Muhammad Mahmud (1), Tukaram 
Gopal v. Pandurang Sadaram (2) and Pane 
dharinath v. Shankar (3). In passing, I 
may observe that ethose casos relate to 
appeals and in the sireumstanses of these 
eases, the delay might have beeu oxeused 
under sestion 5A of the Act of 1877 (sestion 5 
of the present Act), a sourse not available for 
suits. I may also observe that no qudstion 
relating tosestion 12 ean arise in the ease ' of 
suits. Passing on to the joint applisation of 
gestion 4 with other seetions of the Ast, I find 


MS 12 Ind, Cas, Sll; 36 B, 268; l8 Bom, IG, 


recover principal an 
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that-it was held in. Bat Hemkore, v, Masamall: 
(14) (by Jenkins, O. J., and Aston, J.) that 
seobion 4 eannot be tasked on prior to the 
„period of extension given by section 19, 
“Again the sasos Makund Ram v, Ramraj 
(15), and Ramalingam., Ayyar v: Subbacer (7) 


-= Ta me 


are on all fours.with the present ease and are 


authorities. against the appellant, The ease, 
Abhoya: Ohurn. Chuckerbutty v. Gour Mohun 
Dutt (16), also supports the respondent's 
contention, I agree with them and hold that 
the suit is barred by limitation. 

M. ©. P, : 
Appeal dismissed, 


(14) 26 B. 782; 4 Bom. L, R. 608. 
(15) 85 Ind, Oas. 202; 14 A. L. J. 810, 
(16) 24 Wi R. 26 at p. 28. 





LAHORE HIGH COURT, 
MiscELLANEOUS SECOND APPEAL No, 1970 
OF 1920. 
February 24, 1921, 
Present :— Mr. Justieo. ‘Leslie Jones and 
Mr. Justice Broadway. 
RALA. RAM AnD. OTHERS—DRFENDANTS— 
APPELLANTS 
versus 
DIWAN OH AND—PIAINTIFF— 
RESPONDENT. 7 
Civil Procedure Code (Act V of 1908), O. IL, v. 2 
—BMorigage— Lease executed by mortgager—Suit to 
recover rent by mortgagee—Subsequent suit to recover 
principal and interest, whether barred. 


Where. simultaneously with ihe execution of 2 
mortgage, the mortgagor executed a lease of. the 
property mortgaged. and it was provided that the 
rent, payable under, the leage would be devoted 
to the liquidation of a, part of the interest 
under the mortgage and on the rent falling ‘into 
ATTERYS, the mortgagee ‘brought a suit and recovered 
the arrears: 

Held, (1) that the mortgage and lease must be 
treated as one transaction ; 

(2; that’ & ; subsequent suit, by the mortgagee t 
d “interest under the mortgage 

was barred by the "provisions of Order II, rule 2 of 
the. Civil Procedure, Code. 

Miseellaneons. appeal from an order: of 
the Distriet Judge, Shahpur at Sargodha, 
dated the 7th June 1920, reversing that 
of the Subordinate Judge, Seeond Class, 
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Sargodha, dated the 31s& January 1920, 
and remanding the sase for fresh decision. 

Mr. M, E. Puri, for the Appellants, 

Lala Ram  Ohand, Manehanda, for. the 
Respondent. 

JUDGMENT. —-Qounsel for the. pond 
ent. has raised a preliminary. objestion 
that this appeal. ig barred by limitation, 
but his objeetion neglests the fact that 
Order XLII, rule 2, Civil Prosedure Code, 
has beea made a rule of the Court, and as 
under that rule it was nesessary for the 
appellants to obtain and file a eopy of the 
judgment of the Court of first instaneg, 
the appeal is within time. 


The only other point in the appeal is 
whether the suit is barred by Order II, 
rule 2, Civil Prosedure Code, The Court of 
first instanee held that it was, and dismissed 
the suit, following Natha Singh v. Ohuns Lal 
(1), The Distriet Judge, however, accepted 
the appeal of the plaintiff and remanded the 
anit on the ground that Natka Singh v. 
Ohunt Lal (1) was distinguishable. Befend- 


. ants have aesordingly preferred this sesond 


appeal. 

The earlier suit by the plaintiff mort. 
cagee was for rent on the basis, of-a lease whieh 
was exesuted. at the same time as the deed 
of mortgagee on whieh he is now suing for 
the resovery of principal and interest. Kt is. 


. admitted that at the time when he brought 


the earlier suit it was open to him to sue for 
the relief now olaimed, and the only question 
is whether the mortgage and the deed of 
lease formed one transastion, vide Parmeshri 

Das v. Fakeria (2). i 


It appears, to us to be obvious that the 


intention of the parties was that the two 


deeds should be read together. The rent. pay: 
ble, under the deed of lease waa to be, devoted 
tothe liquidation of a , part of the interest and 
was merely a method. of realisation. The 
mortgage itself contains a reference to the 
lease, and though the.lease was for a period 
of 11 months, it aotually provides that if the 
mortgage was, redeemed within a period of 
six. months, neither interest, nor rent would 
be payable. The mere fact that the rent, 
payable under the leage was. rather less. than 


(1) 47 Ind. Cas. 204 69 P.R. 1918; 112 P. wW, B, 
1918; 117, P. L. R. 19 
(2) 59 Ind. Cas. 71; ‘Uh, 457; 56 P. W.R, 1920. 
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the interest payable under the mortgage is 

immaterial, see Madhwa Sidhanta Onahint 
Nidhi v. Venkataramanujulu Naidu (8). 

In our opinion, therefore, the: desision 
of the Subordinate Judge was sorrest, and 
aesepting the anpeal of the defendants, we 
dismiss the suit but as it fails on a purely 
teahnieal point, we direat that parties do bear 
their own sosts throughout. 


Appeal accepted, 
(3) 26 M. 662. 





BOMBAY HIGH COURT. 
ORIGINAL Civi, JURISDIOTION APPEAL NO. 39 
oF 1920, 

Desember 14, 1920. 
Present:—~Sir Nozman Macleod, Kr., Chief 
Justice, and Mr. Justise Shah, 
GOPALJ I KALLIANJiI—DzrERNDANT— 
APPELLANT 
versus 
CHHAGANLAL ViTHALJI—PrAINTiFE— 


RERPONDENT., 

‘Cuil Procedure Code (Act V of 1908), Sch. II, 
paras, 8, 15—Limttation Act (IX of 1908), Sch, I, 
Art, 158— Arbitration —Award—Application to set 
aside award, form of—Date of making application—~ 
Time limited for making award, extension of. 


The Second Schedule- to the Civil Procedure Code. 


does not prescribe any form which an application 
to set aside an award should take, Ib is sufficient 
for the purposes of paragraph 15 of the Schedule if 
some notice of the objections to an award is given 
to the proper office or Court. [ p. 930, col. 1.] 

Under paragraph 8 of Schedule II to the Civil 
Procedure Code the time for making an award 
may be extended by the Court either before or 
after the expiration of the period fixed for the 
making of the award. But an extension of time must 
drum before the award has been delivered, [ p. 930, 
col, 2. 

After the expiration of the period limited 
for making an award bui: before the award was 
made the parties signed a consent order for 
extension of the period, but the order was not 
signed by the Court till afterthe making of the 
award: 

Held, that the signature of the Court related back 
to the date on which the application for extension 
was made and the award could not, therefore, be 
objected toon the ground that it had been made 
after the expiry of the period fixed by ‘the Oonrt. 
[p. 931, col, L] e. 

Appeal, 

. Messrs. Inverartiy ünd Munshi, for the 


Appellants. 
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Messrs. Jinnah and Ooliman, the 


for 
Respondents. ° 
JUDGMENT. 
Maocnzep,C, J.—The plaintiffs filed this 
suit against the defendants to recover damages 
for breach of sontrast. On the 29th Septem- 
ber 1919, an order of referenee was made by 
consent, whereby the matters in dispute were 
referred to the arbitration of the arbitrators 
shosen by the parties. The order preseribed 
& period of one month within whieh the 
award was to be made, This period was 
extended from time to time by & number 
of orders until the 10th of April 1420, 
The 10th of April was a Saturday and 
the last day of the term. On that day eyi- 
dense was taken, and it was arranged that the 
arbifratora should intimate to the parties the 
market rate on whieh damages were to be 
assessed and on those rates the parties would 
submit the figures for the award. On the 
12th of April the arbitrators announeed the 
rates, and the final award was in aseordanes 
with those rates prepared on the 13th. As 
the period for delivering the award had 
expired on the 10th of April both parties 
signed a consentorder for an extension of 
the period, and that was handed into the 
Prothonotary’s office on the 12th, and in 
the ordinary course of events the Prothono- 
tary would have signed that order to whieh 
both parties had eonsented on the same day, 
But owing to its being the first day of the 
vasation, apparently there was a sonsiderable 
press of work in the Prothonotary's offise, 
and the solisitor who brought the order for 
signature did not wait to get it signed. Then 
owing to the vacation and various other 
reasons the order was not eventually signed 
until the 220d of April. On the 6th of 
July the award was submitted andon the 
16th of July the defendants filed an affidavit 
in the Prothonotary'a offise objecting to the 
award. On the2ist of July the plaintiffs 
issued a notios of m@gtion chat they would 
ask for judgment in aesordance with the 
award of the 6th of July, On the 22nd 
of July the defendants gave notise that 
they would move the Oourt on the 29th 
that tbe award be set aside, The plaint- 
iffa motion same on for hearing on the 
96th of July, and under High Court Rule 
No. 348 the plaintiffs ought to have obtained 
a gertificate from the Prothonotary that no 
application had been made to set aside the 
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awardpr that if made, it had been disallowed. 
We are told that the Prothonotary declined 
to give sush a sertifieate, but left ib open 
to the plaintiffs to ask the Court for a 
desision that as a matter of fact no applica- 
tion had been made to set aside the award. 
An objection was then taken before the 
learned Judge that the defendants had made 
noapplieation within the time preseribed by 
Artiele 158 of the Indian Limitation Ast, 
and that objestion found favour with the 
learned Judge, so he held that no appliaa- 
tion sould ba said to have been made within 
the meaning of Artiole 158 until either a no- 
tise of motion had been given or a Rule nis: 
had been obtained. We think thatis taking 
too teshniesl a view of what is required by 
Sehedule II, rule 15. The Sesond Ssbedule 
nowhere preseribes the form whish the ap- 
plieation to set aside an award should take. 
Nor do the High Court rnles or tha Indian 
Limitation Ast give any indioation as to the 
form in whieh the application should be made. 
We think, therefore, that it is sufficient 
if some notiee is given to the proper offise, 
which in this ease would be the Prothono- 
tary's office, that the party objests fo the 
award. If in this ease this affidavit had been 
brought to the notise of the Prothonotary, 
it would have been open to him to issue a 
notiee to the other sido that an appli- 
eation to set aside the award had been 
filed. But we are told that the usual pras- 
tieo is firat to file a petition or affidavit in 
. the Prothonotary’s offise objesting to the 
award and then to issue a notise of motion, 
ag was done by the present defendants on 
the 22nd of July. However that may be, 
it seeme clear to us that for the purpose of 
the Indian Limitation Ast tho date on which 
the applieation is filed is the date on which 
it san be said that the application is made, 
We think, therefore, that the learned Judge 
was wrong in soming to the sonelusion that 
the application to set aeide the award was out 
of time. 

We ean, therefore, deal with the defendants’ 
notitee of motior, and if we ean possibly do 
that without remanding the sase, we shall 
do* so. The real gist of the defendante’ 
applieation to set aside the award lies 
‘in their sontention that at the time the 
award was made, the period allowed to the 
abitrators by the Court for making the 
application had expired and that, therefore, 
e ; 


* 


INDIAN CASES: 


[1921 . 


n^ 


* 


any extension after the award had been’ 


made would not validate the award, Under 
Sehedule LI, paragraph 8, the time for making 
the award may be extended by the Court 
either before or after the expiration of the 


period fixed for the making of the award. But. 


it was held in Raja Har Narain Singh v. 
Ohaudhrain Bhagwant Kuar (1) that an 
extension of time must be made before 
the award has been delivered, and we 
do not think that the alteration whieh 
wss made in paragraph 8 of the Sesond 
Schedule, as sompared with the eorrespond. 
ing sestion 514 of the Code of 1882, makes any 
differenee in that respect. As a matter of 
fast it had been eontended that under sestion 
514 onee the period had expired, it sould 
not bs extended, but the desisions of the 
Indian Oourta were to the effeat that in spite 
of the wording of section 514, the period 
sould be extended before the award had 
been delivered, and those desisions were 
given effest to by the desision, I have refer- 
red to, of the Privy Couneil If, then, the 
time was extended after it had expired on 
the 22nd of April, then it is elear the time 
was extended after the award and the award 
would be invalid. - But in this oase we do 
not think that is the proper view to take. 
Both parties sonsented to the order for 
extension on the i2th; it was taken to the 
proper officer and it was merely because 
the proper offieer on that day had too muah 


work or the vacation hours were too short, 


that this order was not signed on that day. 
We think that when as a matter of fast 
he same to take up this partieular business, 
he onght to have signed the order as of the 
day on which it was presented for signature. 
Otherwise if the defendants’ objestion fo this 
order, which isof an extremely teehnisal 
nature, were allowed, if would work very 
great injustise against the plaintiffs, beeause 
on.the meritsof the ease it is perfeetly 
elear that the defendants 
Court, 

I think, therefore, although we do not agree 


with the learned Judgeas regards his de- 


eision on the question of limitation, we think 
that hia final order was eorreet and that, 


therefore, the appeal must be dismissed with: 


eosts, 


(1) 18 I. A. 55; 18 A. 800; 6 Sar, P. C. J. 14; 15 Ind, 
Jur, 283; 7 Ind, Dec, (N, 8.) 189. 


are out of 
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We are not prepared to say that it was 
merely a question of proouring tha signature 
of the Prothonotary on this sonsent order. 
Rather it is sorrest to say he sould exeroise 
an independent judgment in putting his sig- 
nature thereto, besanse the Prothonotary like 
a Judge is not obliged to put his signature 
to an order merely besause the parties ask 
him todo so, The point on whish we de- 
aide this appeal is this, that although the 
Prothonotary may be said to have aotually 
exereised his diseretion whether he should 
or should not sign on the 22nd of April, his 
desision owing to the sirsumstanses ‘of the 
ease must be thrown bask to the 12th, 
aad the order cught to haye been signed as 
of that day. 

SHAH, J.—I agree. 

Appeal dismissed. 


MADRAS HIGH COURT, 
SzcoND Orvin Apppars Nos, 382 AND 439 
or 1919, 
` Desember 16, 1920, . 
Present:—Sir John Wallis, Kr,, Chief Justice 
and Mr. Justice Hamesam. 
MUTTUVAYA alias MANGALASSERI 
alias NARIKKUNI EDAMANA ILLATH 
IVISHNU NAMBUDRI, MANAGER or tHe 
ALLAM, AND OorHERS—PtAINTIFFS Nos, 1 ro 5 


~ APPELLANTS IN S, A. No, 382 or 1919 anp 


Responpents IN §, A. No. 489 ox 1919 
versus 
OHALORA ILLATH SANKARAN NAM. 
BUDIRIPAD-—LxeaAL REPRESENTATIVE OF 
Deranpant—Responpent IN S. A. No. 382 
or 1919 AND APPELLANT IN S. A. No. 439 
or 1919. 


Malabar Law—Devaswom-—Trustees—Karnavans of 
several Tarwads constituting body of  irustees— 
Anandravans, rights and liabilities of. 


Where, according to the scheme for the management 
of a Devaswom in Malabar, the Karnavans of 
several Tarwads are its trustees, they constitute a 
corporation. [p. 983, col. 1.] 

Rajah Vurmah Valia v. Ravi Vrrmah Kunhi Kutty, 1 
M, 236 (P. ©.); 1 Ind. Jur. 134; 4 1. A. 76; 3 Sar, P, C. 
J. 687; 8 Suth. P. O. J. 882; 1 Ind. Deo. (N. 8.) 156 
and Ravi Varma Rajah v, Ramasubramania Pattar, 
87 Ind. Cas. 692; 4 L, W, 576; (1916) 2 M. W. N. 812; 
81 M. L. J. 733, referred to. 

In such a case the Anandravans of these Tarwads 
have neither any rights of interfering with the 
management of the trust nor any liabilities for 
breaches of trust which may be committed by the 
- respective Karnavans in the discharge of their 
duties as trustees of the Desvaswom, [ p. 933, col, 1.] 

LJ 


Sesond appeals against a deeree Of the 
Court of the Temporary Subordinate Judge, 
Tellisherry, in Appeal Suit No, 657 of 1916, 
preferred against a deeree of the Court 
of the Distriet Munsif, Quilandy, in Original 
Suit No. 494 of 1914. ii 

These sesond appeals same on for hearing, 
on the 19th and the 20th of April 1920, 
before the Ohief Justise and  Seshagiri 
Aiyar, J. 

Messrs. C. Madhavan Nair and K, Kutti. 
krishna Menon, for the Appellants in S, A. 
No. 382 of 1919 and for the Respondents in 
S. A, Nos. 439 of 1919. 

Mr. O. V. Ananthakrishna Atyar, for the 
Respondent in S. A. No. 382 of 1919 and 
for ihe Appellant in S. A. No, 439 of 1919. 

JUDGMENT.—These are appeals from a 
deoree of the Temporary Subordinate Judge 
of Tellisherry, The suit was broaght by 
four eo-Uralars of a Malabar Desvaswom 
against the 5th eo-Uralar, who has sinse died 
after the desres in the first Court and in whose 
plase the present respondent, who sueseeded 
him as Karnavan of the Tarwad, has been 
brought on reeord, . 

This is a very old Devaswom and during 
the troubles in Tippu's time four of the 
Uralars fied to Travaneore and the fifth 
remained behind and looked after the Devas- 
wom, But when the others same bask he 
was eonsidered to have, to some extent, lost 
easte by the others. On the other hand, the 
Devaswom was greatly indebted to him. 
There were disputes existing from a long 
time as to what his position was exaetly to 
be in view of the great serviees he had 
rendered and as to the moneys due by the 
Devaswom to him. After some litigation 
these questions were at length settled by the 
Karar, Exhibit IV in this ease, in 1859, and 
the present suit was brought for thé enforee- 
ment of that Karar against the defendant, 
who represented the branoh that remained in 
Malabar when the others fled to Travancore. 

Prior to this suit there was another suit. 
That was Original Suit No. 324 of 1899 in 
the Court of the Distrist Munsif of Quilandy 
for a similar relief by the predesessors of 
the present plaintiffs against the predeeessor 
of the respondent, and a decrees was passed 
deelaring "that the defendant shall not alone 
manage the affairs of the Devaswom and 
diresting the defendant no longer to manage 
the said affairs alone," and diresting the 
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defendant to pay Ra. 876 to the plaintiffs 
in settlement of all assounte. On appeal to 
thia Court this deeree was only modified in so 
far as it direeted that this amount should be 
handed over to the other Uralars, the modifi- 
eation being that the then defendant should 
hold the sum of Rs. 878 in trust for the 
Devaswom until a Samudayi or managing 
agent was appointed pursuant to the terms 
of the Karar. 

Subsequent to this a Samudayi was appoint- 
ed by the plaintiffs and one question in this 
ease is whether be was rightly appointed. 
Notiee is found to have been sent to the 
respondent’s predesessor, but he failed to 
attend. Tha Karar does not require that the 
appointment ot $e Samudayi or avy other 
act fo be done by the body of trustees should 
be unanimous, and, therefore, the abstention 
of the defendant's predecessor does not vitiate 
the appointment. It is also said that one of 
the other aonsenting trustees, the first plaint- 
iff, was nota person entitled to take part 
in the appointment, beeause he wes not 
himself the Karnavan of the Tarwad but the 
6th plaintiff was. It is found that notios was 
sent to the first plaintiff by the desire of the 
6th plaintiff, who had given him a power- 
of-attorney, and; therefore, the 6th plaintiff 
was duly served with notise through his agent 
and if he ehose not to attend or sent an 
unqualified representative to take part in the 
discussion, that was immaterial aa without 
the vote of the first plaintiff there was s 
majority in favour of the appointment of 
the Samudayi, who is the 5th plaintiff in the 
case. Wo must, therefore, differ from the 
Snbordinate Judge and hold that the appoint- 
ment of the hth plaintiff wae valid, and this is 
in aesordanse with the finding of the District 
Munsif, 

Mr. Ananthakrishna Aiyar addressed to 
us an ingenious argument based upon the 
terms of the Karar, which was designed to 
show that the power af appointment of a 
Samudayi was reserved to his olient in son. 
sideration of the services whish his branoh 
had rendered to the Devaswom. We do 
not find any. support for that sontention in 
the ¢erms of the Karar. Whatis reserved 
to him under the Karar ia the right of 
dismissal. So far as the term of the Karar 
as regards the Samudayi goes, if he thinks 
it necessary, he may dismiss him in eonjune- 


tion with the other members and if the other 
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members will not join with him, he may still 
dismiss him, But there is nothing in the 
Karar to give him the power of sole appoint- 
ment, That is evidently one of the matters 
whioh are. intended to be reserved to the 
whole body .of trustees. Similarly if 
the other trustees think that the Samudayi 
ought to bs dismiased and if the respond: 
ent does not agree with them, they have 
similar power of taking astion reserved 
to him under the Karar. We think that 
paragraph l of the lower Appellate Court’s 
desree, vz, “that in modification of the 
desres of the lower Court, it is deslared that 
the Davaswom affairs should be managed 
jointly by all the Uralars in aesordanee with 
the Karar Exhibit IV" better expresses the 
position than paragraph 1 of the Munsif’s 
deeree viz., “that the defendant do no longer 
manage singly the affairs of the plaint men. 
tioned Kothamangalam Devaswom,” and that 
that modifieation should be retained. We 
think that this declaration affords anffsient 
relief to the plaintiffs in the siroumstanees 
of the present oase and that if is unnesessary 
to grant an injunotion against the present 
respondent, having regard to the faet that 
the original defendant to the suit is dead. 
We feel bound, however, to say that the 
Snbordinate Judge has missonstrued the 
judgment and deoree of the High Oourt in 
the previous suit, in so far aa he aonsidered 
that that judgment and deeree had nagativ- 
ed the rights of the other Uralars whish were 
resognised in tha lawer Courts. 

It is unneeeseary í5 sonsider in this ease 
whether the deoree of the Vistrist Munsif in 
the previous suit amountec £s any injunction 
or not. Whether it amonated to «sn injune- 
tion or not, it was not disturbed by the judg- 
ment of the High Court, The Subsrdinste 
Judge, under the erroneous impression that 
the High Court had negatived the right of 
the whole body of trustees to appoint a 
Samudayi, has varied the desree of the firs 
Court and ordered that the money dne Ly 
tha original defendant to the Devaswom 
should be paid into the Court; whereas the 
Munsif had ordered that the defendant should 
pay to the 5th plaintiff, the Samudayi, the 
amount found due in the previous suit and 
the present suit. We do. not think that 
either of these desregs ean be supported. in 
this respect. The position is that the 
original defendant in this suit, who was 
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one of the trustees of this Devaswom, has 
been found in this suit to be &esountable to 
the Devaswom in a partisular sum. As the 
legal representative of the deseased trustee 
the present respondent is responsible for 
the amount of this debt to the extent of the 
assets of the deseased trustee in his hands, 
and ib must be so deslared in the deeree. Mr. 
Madhavan Nair, however, for the other 
Uralars, wants a deeree against the Illamof the 
late defendant and the present respondent, 
and this we think he is not entitled to have as 
a matter of law in the absense of evidense 
that the money of the trustee has found ita 
wey into the hands of the Terwad. All 
these trustees are Karnayans of their res- 
pestive Tarwads and the trusteeship is incident 
to the position of the Karnavan. Their 
position as trustees has been aonsidered by 
the Privy OCouneilin Rajah Vurmah Valia 
v. Ravi Vurmah Kunhi Kutty (1) and by this 
Court in Wtitsheri — Hdaihil Samandan 
Ohathappa Nambiar v, Pothera Kalloor Koman 
(2) and Ravi Varma Rajah v. Ramasubra- 
manta Pattar (3), and the result appears to 
be that the body of trustees, to use the 
language of the Privy Couneil, sonstitute a 
sorporation, and the members of the ecrpo- 
ration, aesording to the seheme of the founda» 
tion, are to be the Karnavans of these five Tar- 
wards. But it does not follow from that that 
the Ánandravans of these Tawards have either 
any rights of interfering with the manage- 
ment of the trust or any liabilities for 
breashes of trust whieh may be- sommitted 
by the respestive Karnavans in the dissharge 
of their duties as trustees of the Devaswom. 
This does not appear to have been eorreatly 
appresiated by the lower Courts, and, there- 
fore, before passing a final deeree, we have 
desided to sall for a finding, whether the 
money for whieh the late defendant has been 
found aseountable to the Devaswom, has been 
utilised for Tarwad purposes or mixed up 
with the Tarwad funds, 


As regards paragraph 3 of the Distrist 
Munsif's decree that “the defendant do 
deliver up to the 5th plaintiff all the resords 


(1) 1 M, 285 (P. O3; 1 Ind. Jur. 134, AI. A, 76; 
8 Sar. P, C, J. 6855 3 Suth, P. O. J. 882; 1 Ind. Dec. 
(m. a.) 156. 

(2) 26 Ind. Oas. 945, 2 L, W. 61. 

(3) 37 Ind, Oas, 692; 4 L. Wab76; (1918) 2 M W. 
N, 912; gl M4 L, J 183, 
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of the Devaswom in his hand,” that must 


be modified because ib is opposed to the terms 
of the Karar whieh gives the eustody of 
the Devaswom resorda to the defendant. . 
The direstion as regards the moveables men- 
tioned in the sshedule will stand. 

The finding will be submitted within three 
mouths after the re-opening. Fresh evidenee 
may be taken, Ten days will be allowed for 
filing objestions. 





In pursuanse of the order eontained in the 
above judgment, the Subordinate Judge of 
Tellieherry submitted the following 

FINDING.—I beg to submit the follow. 
ing finding on the issue 

‘Whether the money for whish the late 


‘defendant has been found assountable to the 


Devaswom has been utilised for Tarwad 
purposes or mixed up with the Tarwad 
funds" 

remitted to me by High Court Order, 
dated 20th April 1920. 

2. The Devaswom appellants have, after 
remand, examined five witnesses, plaintiff's 
witnesses Nos. 15 to 19, and fled Exhibits 
from SS to HHH. Sankaran Namburdripad, 
the legal representative of the late defendant, 
has examined himself (D. W. No. 4) and 
fled Exhibita XXV to XXVIII. 

3. Rs. 1,434 have been found aeeount:. 
able by the late defendant. Vishnu Nam- 
budiripad, to the  Devaswom, Rs. 876 as 
per judgments Exhibit A to A2 during 
his management of the Devaswom from 1069 
to 1074 (1894 to 1899) and Rs. 558 during 
his management of the same from 1083 to 
1089 (1908 to 1914). 

4, Exhibit DD is a plaint filed in 1914 
by one Haji, alleging thatthe late defend- 
ant had assigned sertain rents due to him 
from eertain Devaswom and Illam tenants 
and so on. The plaint also resites that 
the late defendant Had borrowed the money 
from Haji in order to pay off Devaswom 
Kist as wellas Illam Kist and also to defray 
Illam expenses. The suit ended in a 
eompromise decree, Exhibit DDI, against 
the Illam alone. Assignment to one and 
the same person of rents due from the 
two sets of tenants, Devaswom and Illam, 
would not be nesessarily a mixing up of 
the two funds, espesially as the purpose 
to meet the expenses of both and 
further, the eompromise desree shows that 


^ 
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. There are others like eoífee, 
. whish he could have purehased for the 


, defendant 


; rent to a 
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the assignment was, if anything, only to 
the detriment of the Illam. 

5. Plaintiff's witness No. 16, Chathappan, 
isa sundries mershant, from whom the late 
. defendant was buying artisles on credit, 

Some of the artieles are sueh as sould 
have been purehased for the Devaswom. 
tobaseo, tes 


Illam or for his Sambandam wife, alleged 
to be a Nambissan woman. The witness 
refers to various entries in his aesount 
books whieh resite: “Reseived so many 
rupees on sush and sush a date as per 
shit.” The witness was a tenant of the 
Devaswom lands and liable to give 510 
‘Edangalies of paddy valued at Hs. 51 and 
to pay Rs. 2-0-0 rent, and he says that 
he was given a ebit of reseipt in respeat 
of the Devaswom rent and asked to sredit 
the amount towards the amounts due to 
him for the priee of articles bought from him. 
Of the entries only Exhibits VV (1) (1083) 
and WW to WW3 (1084 to 1 85 and 1088) 
relate to the years of the late defendant's 
management. The shits spoken to are not 
produeed sorresponding to the entries Ex. 
hibits VV and WW to WW2. Exhibit 
WW (9) entry gives eredit only to Rs, 28 0.0 
while the alleged eorresponding ehit, Ex. 
hibit XX, is a reseipt for all the Rs. 53 
Devaswom rent doe from this witness. The 
explanation given for this diserepaney is 
that the late defendant reseived Rs. $5 
in eash and allowed the witness to eredit 
only Rs. 28. But, on the date of the 
entry, over Rs. 200 were due to the 
witness from the late defendant and does 
it look probable that the witness paid 
Rs. 28 eash to the late defendant? Exhibit YY 
is a shit reeeipt filed by this witness and 
he does not file the assount book and 
the eorresponding entry. Assuming all the 
points. spoken to bye this witness to be 
true, still the Devaswom rent dealt with 
eomes to less than 720 Edangalies of paddy, 
whioh amount of paddy the Illam is 
entitled to get by virtue of the Devaswom 
Katar, Exhibit IV (1035). 

6. P. W. No. 19, Krishnan Nair, produses 
a shit reeeipt Exhibit AAA from the late 
for 1087, in whish the late 
defendant asks him to pay the Devaswom 
Haji. The witness says 
tht the late !defendant. had purehased 


riee from Haji and that he was, therefore, 
asked to measure out the paddy to him. 
There is no evidenee for what purpose the rise 
had been purshased. The witness produees 
another reseipb Exhibit ZZ, whieh is not 
for any one of the management years, 
The reeeipt asked the witness to pay the 
rent to one Raman and take his reseipt. 
The witness admits that he did not take 
gueh a reseipt from Raman. 

7, Exhibits BBB to HHH. and the 
deposition of the present respondent, Sanka- 
ram Nambudripad, show that the Illam sould 
not make both ends meet and that the 
late defendant and his present  suseessor 
have had to insurr debts. But the Devaswom, 
is not also a rish one. While my pre- 
desessor found that the late defendant 
was not sueh a bad manager of the Devaswom . 
(paragraph 9 of the judgment), it was 
found by the Distriet Munsif (paragraph 38 
of his judgment) that he wes a bad 
manager of the Illam. The Anandravans of 
the Illam had to get their maintenanee 
from the late defendant by fling suits 
againat him and there was no good 
understanding between the late defendant 
and his Illam members. Exhibit XXVII 
judgment is a ease in point, There was 
thus no motive for the late defendant to 
benefit the Illam at the expense of the 
Devaswom. He probably benefited himself 
or his Sambandam wife. 

8. No doubt the late defendant held 
out (vide issue No. 6 in Original Suit No. 494 
of 1914 and also paragraph 37 of his written 
statement) that he was not assountable to 
his so Uralans of the Devaswom, and that 
is also the attitude of his present suasessmor; 
No doubt the late defendant did not file 
proper sssounts of expenditure (vide para- 
graph 42 of the Distriet Munaif’s, judgment) 
and the present man also promises to walk’ 
in the same footsteps. These sirenmstances 
may be grounds for ousting them from the 
management of the Devaswom, but they 
eannot saddle the Anandravans of the 
Jllam with the sins of the late defendant, 
remembering the faot that the Anandravans 
have no right to take any part in the 
Devaswom affairs. " 

9. Turning to the, oral evidense, firat of 
all, there is the evidenee of the Devaswom 
Shanti or priest, D, W. No. |, who says 
in one place, "Even the Ilam wages used 


P Vol, LXII] -: 


INDIAN CASES, 


' 085 


SIDHANATH MARTAND NADGIR ©, OHIKU BHAGWANTRAO XADGIB, 


to be given from tbe Devaswom." This 
is in sross.examination. In schief he has 
stated that the Devaswom paid him 720 


Edangalies and the Jllam paid the balanee . 


of 360 Edangalies. He has also stated that 
it is his son who is offieiating for him 
in the. temple and that he is maintaining 
no aesounte himself for the wages he 
received, His statement is not, therefore, 
of mush value. P. W. No. 15, Paidal Kidavu, 
is a Village Munsif and a respestable man 
too. But his statement that the late de- 
defendant, a Nambudri Jenmi, made it a 
point in almost all years to squat upon hia 
Pial, to send for the Devaswom tenants and 
sollect rents from them and to pay openly 
to this Village Munsif the Devaswom and 
the Illam Kists is too sweeping to be 
believed. Ifhe had filed the Kist reseipts 
granted by him and the rent reseipts granted 
by the late defendant and if the dates agreed, 
there would be more grounds for believing 
the statement ofthis witness. The witness 
says that there are three big Jenmis, 
that they do not go to him direstly to 
pay Jema and that they send the money 
only through their Kariasthans. As it is, 
I ean only believe that the witnesa seems 
io be more actuated with a feeling to help 
the Devaswom and has not sonsidered if 
he eould inflict the blow, that should fall 
on the late defendant, on his Illam’s 
innosent Anandravans. The evidenes of 
P. W. No, 17, Parameswara Pattar, is not 
of mush value. He isa «mall stamp vendor 
and one of his visits to the Illam was in 
quest of Kanni mangoes worth annas 4. 
He says that the late defendant stored 
Devaswom paddy also in the Illam. It 
is not proved that the Devaswom had any 
separate Pathayam or paddy-bin. P.W. No, 15, 
Gopalan Nair is no other than aelerk of 
one of the Vakila for the Devaswom in the 
Distriet Munsif’s Court. His evidenee is 
vague and he does not say that the Devas- 
wom had a separate bin in the Devas- 
wom premises. When he says that he 
measured ont his Devaswom rent in the 
Illam premises, he is not able to giva 
the years in whieh he did so. When he 
says that tas paddy whieh he gave was 
mixed up with the Illam rents reeeivad 
by the late defendant, he is not able to 
mention the Illam tenants who meaou-sd out 
paddy. His eyidenoe is 4431333, 


9. I find that there is no evidenee to 
eonveat the amount found aseountable by 
the late defendant with any expenses made 
for the Tarwad or tosay that the said amount 
or any portion thereof was mixed up with 
the Tarwad funds, 

These sesond appeals and the memoran- 
dum of objeetions filed by the appellants 
in Sesond Appesl No. 382 of 1919 and 
the first respondent in Sesond Appeal 
No. 489 of 1919 eoming on for final hearing 
this day after the return of the findings 
of the lower Appellate Court upon the issues 
referred by this Oourtfor trial, the Oourt 
delivered the following 

JUDGMENT.—We aecept the finding. 
The desree of the lower Appellate Court 
will be modified in aseordanes with the 
judgment already delivered, - and further by 
relieving the defendant’s Illam from liability 
for the amount desreed. As to sosta we 
think the sosta of Sesond Appeals Nos. 382 
and 439 of 1919 should be borne by the re- 
spondents in eaeh appeal. 

M. C. P, 





Decree moditied, 


BOMBAY HIGH COURT. 
Snconp Osvit Apegat No. 340 of 1917. 
January 21,1921. 
Present :—Sir Norman Masleod, Kr, 
Chief Justieoe. 
SIDHANATH MARTAND NADGIR— 
PrAINTIFF— ÀPPRLLANT 
v87518 
OHIKO BHAGWANTRAO NADGIR 
AND OTHERS—~DEFENDaNTS —RE8PONDENTS, 
Bombay Land Revenue Code (Aci V of 1879), s. 88 
(2)—Presumption, when commencement of tenancy 
certain, 


A tenant cannot take advantage of the presump- 
tion arising under seotion 83 (2) of the Bombay Land 
Revenue Code, when it is proved that the tenancy 
commenced ina particular year; the presumption under 
that section arises only when the commencement 
of a tenancy cannot be ascertained, that is to say, 
the actual date of its origin is nob known, and in 
that case the Court must hold thatthe tenancy is 
oo-extersive with the duration of the lessor’s tenure, 
[n 936, cols. l & 2.) 9 


‘ eommensed in 1805. 
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SIDHANATH MARTAND NADGIR t. CHIKO BHAGWANTRAO NADGIR. 


Seefnd appeal from a deeision of the 
Distriet Judge, Dharwar, in Appsal No. 219 
of 1915, sonfirming a deeree passed by 
the Subordinate Judge at Haveri, in Civil 
Suit No. 369 of 1912. 

Mr. Nelkant Atmaram, for the Appellant. 

Mr. K. H. Kelkar, for Respondents Nos. 2 
and 4. 

JUDGMENT.—On the issue remanded 
both the lower Courts have held that the 
defendants are permanent tenants. Both the 
Courts have found as & fast that the tenancy 
That cannot be disput- 
ed on the defendants’ own admissions. Both 
Courts seem to have thought that that was not 
enough for the plaintiff to prove in order to 
prevent a presumption under section 83 of the 
Bombay Land Revenue Code arising. They 
seem to have thought that although the 
plaintiff proved the actual sommensement of 
the fenaney, he must also prove what the 
terms of the tenanoy were. Paragraph 2 of 
sestion 83 says nothing whatever about the 
terms of the tenaney. As I have pointed ont 
in previous eases, it is the tenant, who alleges 
that he is a permanent tenant, who in the 
first instanes has to prove that, and if he has 
got no dosument which gives him a right on 
the land as a permanent tenant, the pre- 
sumption is that be is an annual tenant, But 
if he ean show that he has been on the land 
so long that the sommeneement of his tenansy 
cannot be assertained, then the presumption 
under paragraph 2, sestion 83, arises, and it 
was held iu Ramchandra v. Anant (1) that 
even although 16 was proved that the origin 
of the tenancy was of a later date than the 
lessor’s tenure, still the presumption would 
arise, provided, as I take it, that the actual 
date of the origin was not known. It seems 
that the learned Appellate Judge has relied 
upon what appears fo be said by Mr. Justice 
Candy: at page 437 of the report : 


“The question is, when we are satisfied 
that fhe tenaney sommensed subsequently to 
the tenure of the landlord, aan it be said that 
there is co satisfaetory evidenes of the com- 
mensement of the tenancy? In my opinion 
it ean. If the Legislature had intended to 
gay; ' where by reason of the antiquity of a 
tenaney there is no satisfactory evidence that 


` it -eommensed subsequent to ths Jandlord's 


tenure,’ it would have used plain words to 


$1)318 B. 438{atlp. 487; 9 Ind, [Deo. (n.js.) 798. 


that effect, The wordssimply mean, thera 
ia nothing to show satisfactorily the origin 
of the tenaney, z.e., the terms under whieh 
the tenant commenced to hold.” 

With all due respest I cannot read into the 
words "origin of the tenaney,” or substitute 
for those words, the words “the terms under 
whieh the tenant eommensed to hold.” Ido 
not think ib was neeessary to do that for the 
purposes of that judgment. Paragraph 2 of 
sestion 83 has only to do with the point of 
time at whieh the tenansy aommenoes, There 
is note word in that section with regard to 
the astual terms of the tenaney. The 
paragraph has only to do with duration. 
When the presumption arises, then the Court 
must hold that the tenaney is e0-extensive 
with the duration of the lessor’s tenure. 
That means that the tenant sannot be turned 
out as long as the landlord's tenure sontinues. 
But there is no presumption as to what the 
terms of the tenaney are, that is to say, with 
regard to rent and other matters. It is very 
unfortunate that this question should have 
arisen again. The section appears to me 
perfestly plain. In my opinion once it is 
proved in a ease that tho tenancy has eom- 
meneed ina partisular year, then the tenant 
eannot take advantage of the presumption 
under sestion 83. 

The appeal, therefore, must sueceed and 
the pleintiff-appellant will be entitled to the 
declaration he has asked for that the defend: 
ants are annual tenants. 


Costs in proportion throughout, 


Appeal allowed 
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MADRAS HIGH COURT. 
FULL BENCH. 
APPEAL AGA.INST ÁPPELLATE OsgbER No. 41 
or 1919 
ITD 
O1vin Revision Petition No. 603 or 1919. 
February 22, 1921. 
Present:—Sir John Wallis, Kr., Chief 
Justies, Mr. Justices Oldfield 
and Mr. Jastise Kumaraswami Sastri. 
SUNDARAM aitas MYTHEENBIVI 
— DEFENDANT No, l— PETITIONS R——ÅPPILLANT 
IN A, A, A. O. No. 41 or 1919 AND 
Petitioner IN C, R. P, No. 603 
or 1919 
UETSUS 
MAMSA MAVUTHAR AND ANOTHER— 
CounTzR.PrEfITIONE&R8— 


RESPONDENTS IN BOTA, 

Civil Procedure Oode (Act V of 1908), s. 115, 
0. XXI, v. 80—Enweculion of decree—Sale—Transfer 
by judgment-debtor after sale—Right of judgment. 
debtor or vendee to apply to set aside sale-—Dismissal 
of petition by judgment-debtor— Revision. 


Where the owner of immoveable property sold 
in execution of & decree sells the property to another 
subsequent to the Court-sale, the right to apply 
under Order XXI, rule 89, Civil Procedure Code, to 
have the sale set aside lies with him and not with his 
vendee, [p. 941, col, 2; p. 942, col. 2; p. 943, col, 2.] 


Subbarayudu v. Lakshminarasamma, 22 Ind. Cas. 
193; 38 M. 775; 15 M. L. T. 93; (1914) M. W. N. 147; 
1 L. W. 59, overruled. 

Ishar Das v. Asaf Alt Khan, 13 Ind. Cas, 184; 84 A, 
186; 9 A. L. J, 19, not followed. 

Pandurang Lawman v. Govinda Dada, 37 Ind. Cas, 
211; 40 B. 557; 18 Bom. L, B 571 and Dhanwanti 
Kuer v. Shee Shankar Lall, 61 Ind. Cas. 878; 4 P, L, 
J. 840, approved. 

(Anthorities reviewed.) 


The dismissal of an application under Order XXI, 
rule 89, Oivil Procedure Oode, on the ground that 
it is made by & person not entitled to apply, falls 
within section 115, Civil Procedure Code, so as to 
call for the exercise of the powers of revision by 
the High Court. [ p. 948, col. 2; p. 945, col. 2.] 


Subbarayudw v. Lakshminarasamma, 22 Ind, Cas, 
198; 88 M. 776; 15 M. L. T. 98; (1914) M. W, N, 147; 
l L, W. 59, Balakrishna Udayar v. Vasudeva Aiyar, 
40 Ind, Cas. 650; 40 M, 798; 16 A. L. J. 645; 2 P. L, 
W, 101; 88 M. L, J. 69; 26 O. L, J. 148; 19 Bom. L. 
R, 715; (1917). M. W. N. 628; 6 L. W. 701; 22 C. W. 
N. 50; 11 Bur, L. T. 48; 44 I, A, 261 (P.O); 
Anantha Lakshmi Ammal v. Sankaran Nair, 18 Ind. 
Oas. 57 ; 24 M. L. J. 205; 13 M. L. T. 123; (1918) 
M. W. N. 101, Dhanwanti Kuer v. Sheo Shankar Lall, 
51 Ind, Cas. 578; 4 P.L.J. 340 and Birj Mohun 
Thakur v, Ret Uma Nath Chowdhury, 20 C. 8 at 
ii (P. O.); 19 I. A. 154; 6 Sar, P. O. J. 245; 10 Ind, 
Peo. (N. a.) 6, referred ta, 
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Appeal against, and petition under sestion 
115 of Set V of 1908 and sestion 107 of 
the Government of India Ast, to revise an 
order, dated the 6th November 1918, of the 
Distrist Court, Ramnad at Madura, in 
Civil Miscellaneous Appeal No, 51 of 1918, 
preferred against an order, dated the 3rd j 
July 1918, of the Oourt of tha Prinsipal 
Distrist Munsif, Srivilliputtur, in Exeeution 
Appeal No, 354 of 1918, in Brxeention 
Petition No, 839 of 1917, in Original Snit 
No, 1328 of 1916, onthe file of the Court 
of the Additional District Munsif, 
Srivillipnttur 


This appeal and the petition eoming on for 
hearing on the 16th August 1920, upon perus. 
ing the grounds of appeal, the petition, the 
orders of the lower Oonrts, and the material 
papers in the oase, and upon hearing the argu. 
ments of Mr. T. Ranga Ohartar for Mr, S. 
$rinivasa Atyangar, for the Appellant and 
Petitioner, and of Messrs, S, Narayana- 
murtht ard S. Subrahmania Aiyur, for 
Respondent No. 2 in Appeal Ac ginst 
Appellate Order No. 41 of 1919, and of Mr. 
S. Subrahmanta Aiyar, for Respondent 
No. 2 in Oivil Revision Petition No. 
603 of 1919, and Respondent No, 1 in both 
not appearing in person or by Plesder 
and the oases having stood over for Ban: 
sideration till the 27th August 1920 
tbe Court (Ayling and Odgers, JJ.) made 


: the following 


ORDER OF REFERENCE TO A 
FULL BENOH,. 


The fasts of this case are suaoinet] 
forth by the District Munsif: dius 


"The application is one under Order XXI 
rnle 89, The appliaant is the judgment. 
debtor, He has paid into Court the full 
amount under tie rule. That was on 
25th April 1218 and the sale was on 5th À pril 
191-. But he had in the meanwhile sold the 
property to a third person. That private 
pale was on 9th April 1918, The prise fetshed 
at the Coart sale was Rs. 600, whereas 
the consideration for the private sale was 
Rs. 1,500. The money that wag deposited 
into Court under rule ¢9 same oat of 
the private sale by the jadgment-debtor, 
These fasts are indisputable and ugdis- 
puted,” 
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' Both the lower Courts have held, relying 
on Subbarayudu v. — Lahshminarasamma 
(1), that the judgment-debtor had no 
locus standi to apply uuder Order XXI, rule 
89, and have rejested his applieation. 
» Against this desision the judgment.debtor 
appeals. i 

On behalf of respondent the prelimioary 
objestion is taken that no sesond appeal lies. 
So mush appellant is foreed to soneede: but 
he relies on & revision petition filed by him 
as an alternative form of relief. To this 
respondent rejoins that no question of juris- 
distion ie involved and that we have no power 
of interferenee under sestion 115 of the Civil 
Prosedure Code. l 

We have, therefore, two questions for deai- 
sion: (1) as to the eorrest sonstrustion of Order 
XXI, rule 69, (2) as to whether any question 
of jurisdistion-ie involved: and in both we 
have had the benefit ofa long argument in 
whieh rulings were quoted whish are impos- 
. gible to reconsile. 

The law on both points was sonsidered by 
Abdur Rahim, J., in Gopalakrishna Naicker 
v. Viswanatha Iyer (2) and on his motion a 
Full Benah was sonstituted to sonsider them, 
No opinion was, however, delivered, inasmush 
as the fasts of that ease admitted of desision 
on a simpler ground. The applisant there 
was not a vendee subsequent to Oourt austion 
sale, but a morégagee: and, as sush, elearly 
not entitled to apply under rule 89. What 
would be the position of & vandee from a” 
_ judgment-debtor, and whish of them— veudee 
or judgment-debtor—could apply, was not 
considered: nor was the question of jurisdis- 
tion eonsidered. 

We are, however, confrontend in the 
present ease with both probleme: and on 
both, the sonflist of authority is eueh that we 
feel sonstrained to makea fresh referense 
in order to get the question authoritatively 
. desided. 

Order XXI, rule 89, runs thus:— 

"(1) Where immoveable property has 
been sold in exesution of a desree, any 
person, either owning sueh property or 
holding an interest therein by virtue 
of a title asquired before sush sale, may 


(1) 22 Ind, Cas. 198; 38 M. 775; 15 M, L. T. £8; 
. (3914) M. W. N. 147: à L. W. 59. 

“(29 68 Ind. Cas. 856; 39 M. L, J, 84; 12 L, W. 165; 
28 M, l4 T 102, 
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apply to have the sale set aside on his 
depositing in Conrt— 

(a) for payment to the’ purshaser, a sum - 
equal to five per sent. of the purchase- money, 
and * 

(b) for payment to the desree-holder, the 
amount spseified in the proslamation of sale 
as that for the resovery of which the sale 
was ordered, less any‘amount whieh may, 
sinsa the date of sush proslamation of 
sale, have been reseived by the deeree- 
holder. 

(2) Where& person applies under rule 
90 to set aside the «ale of his immoveable 
property, he shall not, unless he 
withdraws his applieation, be entitled to 
make or prosesute an applisation under this 
rule. 

(3) Nothing in this rule shall relieve the 
judgment.debtor from any liability he may be 
under in respest of eosts and interest not 
sovered by the proslamation of sale.” 

Where the judgment-debtor has sold the 
property privately subsequent to .the austion 
sale, who is entitled to apply under this 
rule—the judgment-debtor or his vendee? 
In Subbarayudu v. Lahshminarasammo (1) 
the learned Judges, Sadasiva Aiysr and 
Speneer, JJ., desided that the judgment- 
debtor in sneh eases sannot ‘apply: and 
this is sonsistent with two other oases, 
Gantasola Jagannadhan v. Tathavarihi Rama- 
brahmam (3) (desided by the same 
Judges) and Anantha Lakshmi Ammal v. 
Sankaran Nair (4), desided by Benson and 
Sundara Aiyar, JJ., in whieh it was held 
that the vendee ean apply. 

On the other hand, Abdur Rahim, J., in 
Gopalakrishna Naicker v. Viswanatha Iyer 
(2) bas strongly dissented from this view, 
and has adopted that expressed by a Beneh 
of the Bombay High Court in Pandurang 
Lagman wv. Govinda Dada (5). In that ease 
Batehelor and Shah, JJ., arrived at the. 
sonslusion that the judgment-debtor was 
the "owner" eontemplated by the rule: and 
it was he, just as under the previous 
Code, who sould apply. The same esonelu- 
sion was reached by a Beneh of the Patna 


(8) 64 Ind. Oas. 753. . 

(4) 18 Ind Cas. 579; 24 M. L. J. 205; 13 ML, T, 
123, (1913) M. W. N. 101. 

(5) 87 Ind, Oas. 211; 49 B. 687; 18 Bonu- L. Re 


bil, 
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High Court in Dhanwanti 
Shankar Dall (6). 

The eonolusion of the Allahabad High 
Court differs both from that of our own 
Oourt.on the one hand, and ofthe Bombay 
- and Patna High Courts on the other, It 
was held in Ishar Das v. Asaf Alt Khan 
(7) that neither the judgment: debtor nor 
his vendee sould apply in sush a ease as 
the present. 

No sase has been quoted to us from the 
' Oalsutta High Court. 

- For ourselves it is sufisient to say that 
on the argument addressed to us we are 
strongly inelined to agree with Batehelor, J., 
in Pandurang Laxman v. Govinda Dada (5) 
and to adopt his argument. 

It is probably of little prastieal import- 
anes, whether the right of applieation is 
. desided to bs with the judgment- debtor 
or his vendee-——provided that one of them 
: has it and that it is desided authoritatively 
and beyond all doubt whieh of them it 
is, Bub sush a desision is imperatively 
ealled for: and in view of the divergenee 
of views expressed we do not think the 
matter will be satisfastorily set at rest 
even for this Oourt, if we merely follow 
the desision in Subbarayudu v. Lakshmi- 
narasamma (1). We are, therefore, eon- 
strained to make a fresh referenes. 

&On the seaond point, that of jurisdietion, 
the views expressed in Anantha Lakshmi 
Ammal v. Sankaran Natr (4), and Subba- 
rayudu v. Lakshmts.arasamma (1) are clearly 
at varianes. We are inelined to think 
that, if the judgment-debtor was entitled 
to apply, the lower Court, in dismiasing 
hie application as ineompetent, in effest, 
failed to exereise a jurisdistion vested in 
it by law: and that it would be a ease 
falling under sestion 115, But here also 
a referense toa Full Beneh seems desirable, 
more espesially 'as we are referring the 
other question, 

We, therefore, refer the following questions 
. for the opinion of a Full Beneh :— 

1, Where the owner of immoveable 
property sold in exeontion of a  deeree 
subsequent to .the Court sale sella the 
property to another, does the right to 
apply under Order XXI, rule 89, to have 


Kuer v, Sheo 


- (6) 51 Ind. Cas. 878; 4 P. L, J, 840. 
(7) 13.1nd. Cea. 184; 84 Æ, 180; 9 A. D. J.219, 
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the sale set aside lie-with him, or with 
his vendée f 

2. Does the dismissal of an applieation 
under Order XXI, rule 89, on the ground that 
it was made by a person not entitled to 
apply, fall within seetion 115 of the Civil 
Prosedure Code, so as to give this Court ` 
the power of revision ? 





This appeal and the revision petition eame 
on for hearing before the Full Beneh on the 
8th February 1921. 

Mr. A, Krishnasamy Iyer, for the Appel- 
lant. —The question is whether the judgment- 
debtor who has sold the property after the 
Court-sale is entitled to apply under Order 
XXI, rule 89, to set aside the Conrt sale. 

Pandurang Laxman vw. Govinda Dada (5) 
holds that the judgment-debtor has and 
eontinues to have the right to apply ‘under 
Order XXI, rule 89, Dhanwanit Kuer v. 
Sheo Shankar Lal (6) is to the same effeet, 
that the judgment.debtor oan nevertheless 
apply even after the sale made by him. 

[WaLLis, O. J.—These eases assume that 
the sale does not zpso facto put an end to the 
right of the judgment-debtor, If the framers 
of the Oode bad not thought so, they would 
not have enasted this rule. 

If they had stuek to the old Code, no diffi- 
sulty sould arise. ; 

Mr. A. Krishnasamy Iyer.—In putting an 
end to some difficulty ereated by the language 


*of tha old Code of 1882, the Legislature in 


fact did ereate fresh diffionlties. “A person 
owning the property" is the language used ° 
in the new Code. The eontinued owning of 
the property is not sontemplated by the 
Legislature, 

(Watts, O. J.—Yon want us to give the 
Same meaning to the words “owning the 
property” in the new Code as the words “any 
person whose immoveable property has been 
sold" in sestion 310A of the old Code. 

Mr, A. Arishnasamy Iyer.—In the old 
Code "property" is used in the sense of 

"physisal property.” The 
amplified if and defined it in terms of 
ownership and interest. This shange in 
the language of the Oode is explained by 
Mookerjee, J., in Dulhin Mothura Koer y. 
Bansidhar Singh (8). In trying to deprive 


new Code 


(8) 10 Ind, Cas. 880; 16 O.L. J. 88 si p. 8G; 16 
C, W, N, 904, 
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the purshaser of the right to apply, it aarnot 
be eontended that the judgment-debtor also 
sannot apply. In the teeth of the sestion 
the other side wanted to sontend that the 
purchaser alone san apply. Lachmt Narain 
v, Kalı Prosonno (9): holds that the purehaser 


*has no locus stands to apply under Order 


XXI, rule 89, The.first of the eases whieh 


make this distinstion is Anantha Lakshmi 


Ammal v. Sankaran Nair (4). The sonstrue- 
tion put there on the seation that the words 
"after the sale" govern only "interest in the 
property” and not “owner of the property,” is 
not quite sorrest. 

Subbarayudu v. Lakshminarasamma (1), 
another desision, merely followed 
Anantha Lakshmi Ammal. v. Sankaran Naw 
(4) and held that the purshaser must 
apply under the rule, 

Warns, C. J,— After all no one has an 
inherent right .to set aside a Court sale, 
It is only a privilege given by the Statute. ] 

Mr, A. Krishnaswamt Iyer.—Spenser, J., 
only follows Ishar Das v. Asaf Ali Khan 
(7) partly. Gantasola Jagannadhan v, 
Thaihavarthi Ramabrahmam (3) also holds 
that the purehaser alone has a right 
to apply and not the judgment-debtor. 
One point is quite clear, that the purchaser 
has no right to apply under the rule, There 
is no foundation for the view taken in Madras 
from Anantha Lakshmi Ammal v. Sankaran 
Nair (4) onwards with regard to the mean- 
ing of the rule. 

admitted that the language of the rule is not 


. in favour of the view taken by him. 


Going on to the nex: point whether in 
revision your Lordships oan interfere, I have 
to make only one submission. The lower 
Oourt, in rejecting the application on tha 
ground that the petitioner had no locus 
standi, really in effest deslined to exercise a 
jurisdistion vested in it by law. So, it 
warrants ab interferenee,by this Court under 
gestion 115 of the Civil Proeedure Code. 

Mr. S. Vuradhacharry, for the Respondent. 

| Wars, O. J.— We shall bave the mean- 
ing of the section firat, if Sundra Iyer, J., 
is right in his eonstruetion, would not the 
framers of the Code have put it in the Code 
in that way.? 
°” The result of Sundra Iyer's J., decision ia 
that the parshasers sre in & better position 
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than the persons owning lesser rights than 
ownership. Can you give any intelligent 
reason for thdt distinetion ? | 

Mr. S, Varadhacharry.—lf the judgment. 
debtor still continues to be the owner! even 
after the sale of his property, it would be 
quite enough if ‘judgment-debtor’ was used in 
the rule instead of ‘owner,’ 

(Waris, C. J.— Why.should the subsequent 
mortgagee be shut out; the real .person 
interested is the mortgagee? } 

Mr. S. Varadacharry.—My answer to your 
Lordship’s difficulty is thatiftheframers meant 
what your Lordship suggests, the simplest: 
way of putting it would be ‘the judgment- 
debtor, or any person acquiring an interest 
prior to the sale,’ Sea seetions 310A and 
311. The ownership suggested there is the 
ownership prior to the sale. The use of 
the perfeet tense only shows ownership at 
the date of the sale. In the new Code the 
Legislature nsed different language in rules 
89 and 90. 

[ Warts, O. J.— The objest of the Legis- 
lature is to restrist more under rule 89 than 
under rule 90. | 

Mr, S, Varadacharry,—The reasoning of the 
Bombay Court eannot stand, if we take into 
eonsideration the difference inthe language 
used in the new Code. They rest their 
desision on the 40 Bombay case. 

How sueh & person aan be desaribed as 
& person owning sueh a property after he 
has parted with hia ownership, it is not easy 
to make out, Ramchandra Dhondo v, Rakh- 
mabat (10) ard Kallar Singh v. Toril 
Mahton (11) were then quoted. 

Then as to jurisdistion, the dismissal of the 
petition on an erroneous view of the law is 
not & matter affes:ing the jurisdietion of 
the Court. So your Lordships eaznot in- 
tarfere in revieion. 

Subbarayudu v. Lakshminarasamma (1), 
Gopalakrishna Naicker v, Viswnatha Iyer (2), 
Anintha Lakshmi Ammal v. Sankaran Natr 
(4), Maganlal Muli v. Doshi Muli (12) and 
Birj Mohun Thakur v. Rat Uma Nath Ohow- 
dhury (13). 

Mr, A. Krishnaswamy Iyer, in reply,—The 
judgment debtor san apply even after sale. 


(10) 23 B. 450; 12 Ind, Deo. (N? s.) 298. 

(1.) 10. W. N, 24 j ` 
. (12) 25 B. 681; 3 Bom. L. B. 255. 

(18) 200.8 atp. «1 (P.O); 19 I. A. 134, 6 Sar 
P, O. J, 245; 10 Ind. Ded <n. a.) 6. 


.dissenting, that a mortgagee was 
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Ses sestions 55, 69, 83, The Court releases 


the attashment even after the eale, op the Dakshmi Ammal v, 


applisation of the judgment-dpebtor. This 


ia quite sonsietent with sestion 64. 


OPINION." 

Wau, C. J.—The interpretation of the 
words ‘whose immoveable property bas 
been sold," whioh were found in gestion 3il 
of the Code of 1882" aa to setting aside 
sales for irregularity and were used in 
seation 310A, enasted subsequently, as to 
setting aside a Court sale on payment of 
the deeree amount and five per sent, on 
the purehase money, gave rise to muah 
difference of opinion, and were not repro- 


duseed in the eorresponding rules 90 and 


89 of Order XXI of the Code of 1908. 
As regards section 310A there was a 
conflict of opinion as to the nature of the 
interest whioh was suffeient to justify an 
applisation under the section, and also as 
to whether a tranaferee by way of private 
sale from the judgment-debtor after attash- 
ment but before the Court sale, and a 
similar transferee after the Court sale, 
were persons authorized to apply under 
the seation, In Paresh Nath Singha v, 
Nabogopal Ohattopadya (14) it was decided 
by a Full Beneh in Caleutta, Rampini, d.u 
"a person 
whose immoveable property bad been sold.” 
In Ramchandra Dhondo v. Rakhmabat (10) 
it was held that a purchaser prior to the 
Court sale was not entitled to apply, 
whereas in Srinivasa Ayyangar v. Ayyathoraz 
Pillai (15) it was held that he eonld, 
Again in Kallar Singh v. Tortl Mahton (11) 


. it was held that a purehaser by private 


sale after the Court sale was not entitled 
to apply, whereas a seontrary view was 
taken in Appaya Sheli: v, Kwunhali Beart 
(16). These diffieulties it was endeavoured 
to meet in the new Code by substituting 
for "any person whose immoveable property 
has been sold" in seetion 310A the words 
'any person either owning sueh property 
or holding an interest therein by virtue 
of a title acquired before muah sale." 

On the language of this rule it was held by 


(14)29 O 1; 6 C. W. N. 821 (F. B.), 
(15) 21 M. 416; 8 M. L. J. 0457 Ind. Deo, (N. s.) 


e 


aide 
(16) 80 M. 214 U7 M, L, J. 127. 
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Benson and Sundara Aiyar, JJ., in Anantha 
Sankaran Noir (4), 
whioh was followed on this point in Subba. 
rayudu v. Lakshminarasamma (1), that a 
purehaser subsequent to the Oourt sale ig 
not precluded from applying, the words "by 
virtue of a title aequired before sush sale” 
being read as applieable only to the words 
holding an interest." This is n» doubt a 
possible eonstrustion of the rule, but it has not 
been aesepted in any other Uourt and ig 
opposed to Ishar Dae v, Asaf Ali Khun (7) 
On the fase of the rule the words in 
question seem equally applieable to both 
No reaso 
been suggested why a subsequent Mei ad 
by way of sale should be allowed to apply 
while a subsequent transferee of a lesser 
interest should not, On the other hand 
the previous eonfliat of deoisions suggests 
that the intention of the amendment waa 
to affirm Srinivasa Ayyangar v, Ayyathorat 
Pillai (15) and Kallar Singh v, Toril 
Mahton (11), and to overrule Bhatje 
Bhimji v. Administrator General of Bombay 
(17) and Appaya Shetti v. Kunhati Bears (16) 

Having regard to the natura] meaning 
of the words and the history of the 
rule, I think we should ascept the 
view that a purehaser subsequent to the 
Oourt sale is presluded from applying 
under tbe rule, and I would aesordingly 
overrule Anantha Lakshmi Ammal v. Sankaran 
Naty (4) and answer this point of the 
first question accordingly. The same result 
follows on the view taken in Pandurang 
Lawman v. Govinda Dada (5) and in 
Dhanwanti Kuer v, Sheo Shankar Lali 
(6), that the person owning the property 
is all slong the judgment-debtor, as in 
this view the purehaser subsequent to the 
Court sale oan only oome in by virtue of 
an interest sequired after the sale. I 
feel, however, quite eina ble to &s0ept this 
eonstrustion. Having regard to the previous 
desisions, I sannot help thinking that if 
the Legislature had meant “judgment dsbtor,” 
they would have said so, 

The next question 
referenes is whether the jndgment-debtor 
retains his right to apply after selling 
the property privately subsequently to the 


involved in “the 


(17) 23 B. 428 at p, 430; Chitty’ 
12 Ind. Dec. (x. 8.) 284. , Uy's S. C. O, R. OE 
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question we must not lose sight of the 
similar question arising under the rule. as 
ta the position of a judgment-debtor who 
has effested a private sale subsequently to 
the attachment and before the Court sale, 
“and who was held by Jenkins, O, J., in 


Maganlal Muljt v. Doshi Mulji (12), to have- 


been nonetheless entitled to apply under 
sestion 310A as a person “whose 
immoveable property bas been gold.” 
This desision would ba inapplisable under 
the new Oode, if the rulinga in Ishar Das 
v. Asaf Ali Khan (7) and Subbarayudu v, 
Lakshminarasamma (1) that a — judgment- 
debtor who eftests a private sale subsequently 
to the Court sale is not entitled to apply, are 
sorrest, as the same reasoning will apply to a 
private sale after attachment bat before the 
Court sale. It seems ‘to me exeeedingly 
unlikely that the Legislature intended to alter 
the law.as laid down in Maganlal Mulji v. 
Doshi ` Mulji (12) so as to prevent a judgment- 
debtor who had effested a private sale either 
before or after the Court sale from applying, 
and I agree with the learned Judges in 
Pandurang Laxman v. Gobinda Dada (5) and 
Dhanwanti Kuer v. Sheo Shankar Lall (6) 
that we should not put sush a eonstrua- 
tion on the rule if if ean possibly be avoid- 
ed. Sestion 310A was 
the interests of the judgment-debtor to 
protest him from losing his property by a 
Court sale, at an undervalus as too often 
happens. Now, so far as the judgment- 
debtor’s property is conserned, his interest 
in setting aside the Court sale is just as 
great when he has effested a private sale 
after attachment as when he has not. On 
setting aside the Court sale, if he has not 
eífeeted a private sale, he gets bask the 
property itself ; if he has effested a private 
sale after attachment, he gets the prise 
into whieh he has converted the property. 
If he fails to set aside the Court sale, the 
private sale goes off and he gets neither 
the property nor the priee. 
set aside the sale given him by the Code puts 
him Inueh in the position of a mortgagor and 
he loses his equity of redemption unless the 


„Bale is set aside. He, therefore, retains a slear - 


interest in setting aside the sale. 

The sonstrustion of the rule, however, 
presents eonsiderable diffieulties, It has 
peen suggested that, as dall sales after 
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atiashment are void under seetion 65 as 
against all claims enforeeable under the 
attachment, .private sales after attashment 
should be disregarded and the judgment. 
debtor treated until sonfirmation as the 
person owning ‘the property. The private 
sales, however, are good as between the 
parties fo them and the Legislature would 
not have used the words ‘owning sush 
property" if they hdd merely meant the 
judgment-debtor. Morover, they appear to 
have amended the rule with the express object 
of establishing the right to apply of the pur- 
ehaser after attachment bnt before the Court 


' gale, which had been denied in Bhaz Bhim: - 


v. Administrator General of Bombay (17). If, 
then, we hold a purehaser before the Court sale 
to be a person owning sush property,” 
there appears to be no suffielent reason 
for saying that a purchaser subsequent to 
the Court sale is not also “a person owning 
such property,".even though he may not be 
entitled to apply under the rule; and, as 
there cannot be two persons owning the 
same property at the same time, ib would 
be impossible on ‘this view to say that the 
judgment-debtor eontinues to be the "person 
owning sush property". within the meaning 
of the rule when he has effested a private 
sale, whether sush sale was before or after 


the Court sale, A d" ox 
“On the whole I have .some to- the 
eonslusion that the sourso ` whioh. 


.&ppears to present fewest difficulties is to 


hold that the jadgment-debtor, whose private 
sale after -attashment is necessarily subjeat 
to the setting aside of the Oourt-sale, 
retains, even after -the private sale, a 
suffisient interest aequired before the 
gale in the property within the meaning 
of thernle to entitle him to apply, and I 
would so hold, agreeing in the result with 
Pandurang Laxman v. Govinda Dadia (5) and 
Dhanwant: Kuer v. Sheo Shankar Lall (6) ‘and 
differing from Ishar Das v, Asof Ali Khan (7) 
and overruling Subbarayudu v. Lakshmi- 


narasamma (1). As regards the otherlques-. 


tion I agree with my learned brothers, 
OLDFIELD, J,—I sonour in theanswer propos- 
ed by my Lord to the first question referred. 
But I prefer, with all due deferense, to 
justify that sonelusion onethe grounds that 
the judgmnet-debtor, even after the Court. 
sale and after a subsequent sale to a private 
purehaser, is still owner of the property, 


-—— 


B is 1 “= » 
"Yol. LXIII] 
« t 
SENDARAM €, MAMSA MAYUTHAR. 


and that sueh purehaser in the sase before 
us, although he may hold an interest in if, 
is not within the rule, because.his title was 
not asquired before the Court-sale. 

That eonstruetion of the legal position 
was adopted by Batshelor, J., in Pandurang 
Lagman v, Govinda Dada (5); and it is, it 
seems to me, the only one stristly reaonsilable 
with the prohibition in sestion 64, Civil 
Prosedure Code, of ‘any private transfer 
pending the attashment. For, although under 
that sestion sush a transfer is void, not as 
betweer the parties to it, bunt only against 
elaims enforaeable under the attashment, 


the transferee sannot be regarded as actually ' 


` the owner of the attached property at the time 
when the payment has to be made or until 
the attashment and Court-sale have been 
set aside, No doubt, on this view, the necessity 
for the referense in rule 89 to" any person 
owning the property" instead of to "the judg- 
ment-debtor" remains without an explanation. 
Ths same diffisnlty was expressed in Paresh 
Nath Singha v. Nobogopal Ohaitopadhya (14) 
in eonnestion with the expression "person 
whose immoveable property has been sold" 
‘in section 310A of the former Code, It 
is true that there was no question there 
of a transfer as made by the judgment. 
debtor after either the attashment or the 
Court.sale; and it is, I agree with my 
Lord, probable that the words in rule .&9 
"by virtue of a title acquired before sueh 
sale,’ whieh, I further agree, qualify both 
"property" and "interest," were introdueed 
with reference to the eases, to whieh he 
refers, But the desision was authoritative, 
being given by four learned Judges, Rampini, 
J., dissenting; and the judgments turned 
on the distinetion, drawn in language, whioh 
antieipated that used in rule 89, between the 
owner of property and the owner of an 
interest in it. With that distination, intro- 
dused newly by the rule, we are af present 
eonserned; and it is a fair eonelusion that 
ib was introdused to embody explieitly in the 
law the result of Paresh Nath Singha v, Nobogo- 
pal Ohattopadhya (14). It is then signifieant 
that the use of the expression “any person 
whose immoveable property has been sold” 
instead of "the  judgment.debtor" was 
explained (vide «the judgment of Maalean, 
O.J.) as authorizing: the mortgagee, who 
alone was then in question, to pay the 
desree amount, and..not, with referenee to 
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any suggestion that after a transfer the 
transferee was the person owning the pro- 
perty or whose property had been sold, as 
distinguished from the judgment-debtor, whe 
had merely ah interest therein. 
sion no doubt supplies no affirmativs explana- 
tion for the reference to the 
the property," whieh is applicable to the 


' fasts before us; and the phrase may have 


been used without aonsideration of the position 


of a transferee of fnil rights and may - 


have been simply imported from Paresh Nath 
Singha v. Nobegopal Ohattopadhya (14). 
But, that sare in some degree supports the 
result, whieh general  prineiple, I think, 
involves that the referense in rule 69 to 
persons holding an interest in the property 
does not eover the judgment.debtor after a 
transfer of ownership, and I would, there. 
fore, reash our eonoelusion on that basis. 
expression 
of opinion as to whether the transferee 
is sush a person, sinee none is nesessary 
on the present referenee, the transfer in ques- 
tion in it having been after the Court sale. 

The sesond question referred is whetber 
the osse is one for the exercise of our 
revisional powers. The answer to it must, 
in my opinion, be in the affirmative in 
&esordanee with the judgment of the Judieial 
Committee in Balakrishna Udayar v, Vasudeva 
Aiyar (18), sinse the lower Court/s aetion 
consisted in & refusal to deal with the judg- 
jnent-dpbtor’s petition, a non-exereise of their 
jurisdietion, not in any eonolusion of law or 
fast, in whieh the question of jurisdietion wan 
not involved, l 

Kumaraswanl SASTRI, J.—I agree in hold. 
ing that a judgment debtor who transfers his 
intereat in property subsequent to the Court. 
sale is sompetent to avail himself of the pro. 
visions of Order KAT, rule 89 of the Code of 
Civil Prosedure. 

The right was firs$ given to him by sestion 
310A, introdused in the Code of Qivil Pro. 
cedure of 1882 by Ast V of !894, and hig 
alienation of the property subsequent to the 
OCourt-sale was held not to be a barto hia 
í 


(18) 40 Ind. Cas. 650; 40 M. 793; 15 A. L, J. 645: 
2 P. L, W. 104; 38 M. L. J. 69; 26 C. L, J. 143; 19 
Bom, L. R. 716; (1917) M. W. N. 628; 6 L, W. 601; 
E o. Y N. 60; 11 Bur.L. "T. 48; 44 I. A. 36) 
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application under the section: Narain Mandal 
v. Sourindra Mohan Tagore (19), Maganlal 
Mul v. Doshi Mulji (12). There was a 
epníliet of desisions on matters whieh did 
not toueh the present question and the 
sestion was re-drafted in its present form 
in the Aet of 1908 in order to set at 
rest the eonfliot of desisions referred to 
by Mookerjee, J., in Dulhin Mothura Koer v. 
Bansidhar Singh (8). Though it settled 
some points in eontroversy it raised others 
of a more diffianlt nature, and there has 
been a eonflist of desisions as to the rights 
of the judgment.debtor and alienees from 
him subsequent to the Court-sale. In Iskar 
Das v. Asaf Ali Khan (7) it was held that 
neither the defendant nor the alienee after 
the Court-sale was entitled to apply—the 
defendant bessuse he had parted with all his 
interest in the property at the date of the 
applisation,and the alienee besause he same 
within the express prohibition of the 
section. The Bombay High Court in Pan- 
durang Laxman v, Govinda Dada (5) and 
the Patna High Court in Dhanwani: Kuer 
v. Sheo Sunkar Lall (6) and Lachmi Narain 
v. Kali Prosonno (9) held that the defend. 
ant was entitled to apply notwithstanding 
the alienation by him, but that the alienee 
was presluded by the terms of the section, 
The view taken in Madras has been that 
the defendant is ineompetent as he had no 
subsisting interest in the property at the 
date of the application, but that a purehaser 
from him waa entitled, In Anantha Lakshmi 
Ammal v. Sankaran Nair (4) Benson and Sun- 
dara Aiyar, JJ., were of opinion that the words 
“ by virtue of a title acquired subsequent to 
the sale ” do not refer to the word “owner 
but only to the words" holding an interest 
therein, " so that while a mortgsgee-lessee, 
or otber person holding a lesser interest, was 
presluded, the vendee was competent. In 
Subbarayudu v. Lanshgni Narasamma (1) 
Sadasiva Aiyar and Spenser, JJ., followed 
the deeision.in Anantha Lakshmi Ammal v. 
Sankaran Nair (4) and while holding that 
the defendant had no right, they were of 
opinion that the subsequent purehaser had. 
Sadasiva Aiyar, J., was of opinion that if was 
an elementary prineiple of law that, unless 
"a Statute elearly allowed it, a man who has no 
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right ina property on the date of filing a 
suitor making an applisation in respeat of 
that property, cannot be allowed to file that 
suit or make that applieation and that as 
Anantha Lakshmi Ammal v. Sankaran Nair (4) 
allowed the slienee to make the application, 
there was no reason why the judgment- 
debtor should also be allowed to make it 
"in disregard of the plain rule of jurispru- 
dence." Spenser, J., expresses no opinion as 
to whether the purchaser sould apply as he 
was not a party to the applieation. In 
Ganiasola Jagannadhan v, Tathovartht 
Ramabrahmam (3) the same learned Judges 
held that it was not open to the judgment- 
debtor toapply, In Gopalakrishna Naicher v. 
Visvanatha lycr (2) Abdur Rabim, J., without 
desiding the aane, was of opinion that the 
desisions in Anantha Lakshmi Ammal v. 
Sankaran Nair (4) and Subbarayudu v. Lak- 
shminarasamma (1), holding that a subsequent 
alienee san apply, went against the plain 
provisions of rule 89 and that there was no 
reason to limit the words“ by virtue of a . 
title acquired before sueh sale" to the 
words ‘holding an interest therein. ” 
The learned Judge was of opinion that 
Pandurang Lagman v, Gownda Dada (5) 
was sorrect. This sase was posted before a 
Fall Beneh whish, without desiding on larger 
questions raised, desided that as the appli. 
ant was a mortgagee from the defendant 
after the Court-sale, he was slearly a person 
prevented by the rule from applying. 
Ayling and Odgers, JJ., in the Order of Re. 
ferences are strongly disposed to agree with 
the view of Bashelor, d., in Pandarang Laxman 
v. Govinda Dada (5). In Sethuramaswamt 
Nayant Varu v. Syed Mir Hussain Sahib (20) 
Seshagiri Aiyar and Phillips, JJ., held 
thata judgment-debtor, who had exesnted 
a sale-deed but not registered it, was eoma 
petent to apply, They did not decide the 
question whether the registration would make 
any difference. 

Tam unable to agree with the view taken 
by the Allahabad High Court in Ishar Das v, 
Asaf Ali Khan (7) that neither the judgment- 
debtor nor his alienes san take advantage 
of the provisions of rule 89, The main 
objest of the enaoting of seetion 310A was 


(20) 49 Ind. Cas. 806; 42 M. 508; 25 M, L. T. 182; 
9 L. W. 347; (1919) M, W. N. 407. 


Vol, LXIII] ' 
PRANJIVAM HARGOVAN t. BAI BHIEHI, 


Áscordingly I rejest the applieation for 
revision with eosts. 
Application rejected. 


BOMBAY HIGH COURT. 
LETTERS PATENT APPEaL No. 37 

or 1920. ` 

February 2, 1941, 
Present:—Sir Norman Maoleod, KT, 
Chief Justice, and Mr, Justice Shah. 

PRANJIVAN HARGOVAN—Derenpant 
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BAI BHIKHI-—PrarNTIEF —HESPONDENT, 

Hindu Widows’ Re-marriage Act (KV of 1856), s. 5, 
scope of— Object of Aci— Re-married Hindu widow, 
right of, to succeed as gotraja sapinda of first 
husband, 


The object of the Hindu Widows’ Be-marriage 
Act was to remove all legal obstacles to Hindu 
Widew re-marriages, and section 5 of the Act was 
never intended to lay down any proposition with 
regard to the inheritance by a Hindu widow con- 
trary to Hindu Law, or to allow a widow, though 
on her re-marriage shewould entirely leave her first 
husband’s family, to succeed as his gotraja sapinda. 
A re-married Hindu widow, therefore, is not entitled 
to inherit as a gotraja sapinda to the relations of 
her first husband, [p. 948, cols. 1 & 2.] 


Appeal from a decision of Heaton, J., in 
Seaond Appeal No. 148 of 1920, against a 
desision of the Assistant Judge, Surat, 
in Appeal No, 87 of 1917, sonfirming sa 
deeree passed by the Subordinate Judge at 
Balsar, in Civil Sait No, 176 of 1916. 

Mr. B.J. Desai (with him Mr. H,V. Divatia), 
for the Appellant, 

Mr. H. O. Ooyajes (with him Mr, D. Q. 
Dalvi), for the Respondent. 


-JUDGMENT. 
MAOLEOD, O. J.— The plaintiff: in this eaae 
is the father’s sister of one Jamnadas, who 
died in 1915.  Jamnadas and his unele 
Khushal had been the members of a joint 
Hindu family. Khushal predeseased Jamna- 
das leaving a widow,°Ganga, On the death of 
Jamnadas, the plaintiff slaimed to susseed to 
"his estate. Her  slaim being disputed, 
she had to file this suit against defendants 
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Noa. 1 to 5 as the trustees under the Will: 
left by Khuahal, and various other defendants 
as heirs ofa deseased trustes, 

The only question now in dispute in whe-" 
ther Ganga lost her right by her re-marriage 
to take the plase of her husband under the 
desision in Lallubhat Bapubhat v. Manhuvarbat 
(1), and eonsequently her right to suosesd 
to the estate of Jamnadas in priority to the 
plaintiff, The plaintiffa suit has been’ 
decreed in the lower Courts and an appeal 
to this Court was dismissed by Heaton, J.’ 
This is a Letters Patent Áppeal against that 
decision, 

In the Trial Court the only sontesting 
defendants were defendants Nos. 1 to 4, 
The first issue was whether all the pro-: 
perties mentioned in the Will were not the 
joint family properties of EKhushal and. 
his nephew, Jamnadas, The second, whether 
Khushal was sompetent to make the Will. 
It was found that the properties were joint, 
and it followed that Khushal was not com- 
petent to dispose of them by Will. But the 
defendants disputed the plaintiff's right to 
sueseed, and sontended that Bai Divali, 
the mother's sister, was the nearest heir to 
Jamnadas and in her absenee one Damodar. 
Ganga was not mentioned in the pleadings 


and her name was only added as a pre. 


ferential heir at the instanee of the 
defendants after the hearing had som- 
mensed, The first defendant died pend- 
ing “the suit and his heirs were added. 
Against the desree of the Trial Court one of 
the heirs of defendant No. 1 and defendants 
Nos. 2 and 3 appealed, and they have eon: 
tested the appeals throughout. It is diffisult 
to see what interest they had in doing so, 
after the Court had desided in favour of the 
plaintiff, and none of the persons mentioned 
by the defendants as preferential heirs had 
shosen to question that desision. 

lt is not suggested now that Bai Divali or 
Damodar have a preferential right to the 
plaintiff. 

The appellants rely on seetions 2 to 5 of 
the Hindu Widows’ He-marriage Aet (XV 
of 1856), Briefly stated, they sontend that 
though, but for the Aet, Ganga on her 
re-marriage would have no right to snéesed 
as gcéraj2 saptnda of her first husband, seo. 
tion 5 expressly gives her that right. That 


(1) 2 B, 888; 1 Ind. Deo. (N, s.) 682 (F, B,), d 
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seation says exsept as in the three preoed- 
ing sestions is provided, a widow shall not, 
by reason of her re- marriage, forfeit any pro- 
' perty or any right to whieh she would otber- 
wise be entitled." Sestion 2 is as follows: 

"All rights and interests which any widow 
may have in her deseased husband's pro- 
perty by way of maintenanse, or by 
inheritanee to her husband or to his lineal 
suesessors, or by virtue of any Will or testa- 
mentary disposition sonferring upon her, 
without express permission to re.marry, only 
a limited interest in sush property, with no 
power of alienating the same, shall upon her 
re-marriage ease and determine as if she 
had then died; and the next heirs of her 
deseased husband, or other persons entitled 
to the property on her death, shall there- 
upon suseeed to the same," 

The diffisulty in this ease in eonstrving 
these sestions B&rires from the fast that at 
the time when Ast XV of 1856 was passed, 
the question whether a widow in this Pre 
sideney sould susseed as gotraja sapinda of 
her first husband had never been thought of, 
and the appellants’ sontention amounts to 
this that on a proper aeonstruotion of that 
Aet the right, whieh was established later 
by the desision in Lalluthat Bapubhat vw. 
Mankuvarbat (1), waa preserved in antieipa- 
tion, so to speak, to a widow in spite of her 
re marriage. 
this ease eertainly on the ground that section 
5 was never intended to lay down any pro- 
position with regard to the inheritanee by a 
Hindu widow contrary to Hindu Law, or to 
allow a widow, though on her re-marriage 
she would entirely leave her first hushend's 
family, still in the sase of eertain events 
happening, to sueseed as hie goíraja sapinda, 
Relianee hae been placed on the desision of a 
Full Beneh in Basappa v, Rayava (2). There 
the question was whether a rs-married Hindu 
widow was entitled tp sueseed to the proparty 
left by her son by her first marriage, who 
died after she sontrasted a re-marriage. That 
question had already been deeided in the 
affirmstive by the Caleutta HighCourtin Akorah 
Sooth v. Boreanee (3). Sir Lawrense Jenkins, 
while giving the judgment, said: ‘What- 
ever might have been my view had the 


(2) 29 B. 93; 6 Bom. L. BR. 779 (F. B.) 
, * (3) 2 B. b, R. (A, 0.) 199; 11 W, R. 82, 
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matter been unsovered by authority, it would 
(in my opinion) be wrong to disregard a 
rule affesting rights of property established 
as far baek as 1868 by the decision of a 
Fall Bensh of the Caleutta High Court in 
Akorah Sooth v. Boreanee (8)! Therefore, we 
must be taken to be bound by that desision 


' with regard to the right of a re-married Hindu 


widow to sueseed to the property left by her 
gon by her first husband, dying after ber 
re-marrin ge. 

In Akorah Sooth v. Boreanee (3), Peacock, C. 
J., Said : 

“The objeot of the Ast was to remove all 
legal obstasles to the marriage of Hindu 
widows. Looking to the words of seation 2, 
I am of opinion that it was not the intention 
of the Legislature to deprive a Hindu widow, 
upon her re-marriage, of any right or interest 
whieh she had not at the time of her re- 
marriage... At the time of her re-marriage... 
the property belonged to her son, and she had 
no right or interest in that property. It 
same to her by inberitance from her Ron, 
who died after her re. marriage." 

In other words, it was held that the depri. 
vation of the rights and interests of a re- 
married widow by inbheritanee to her first 
husband and to his lineal snesessors was eon- 
fined to vested righte only. In the lower 
Court E. Jackson, J., was of the opinion that 
the poliey of the Aet was that s widow on 
her re marriage was to be dead to all rights of 
inheritanse to her dessased husband's pro- 
perty, not only dead at that moment to such 
right as ehe had inberited, but dead then and 
for the future to all aueh rights. 

I do not think we are barred by the decision 
in Basappa v, Ragava (2) from forming our 
own opinion on the fasts of this ease, 

Admittedly, if the Aet had not been passed, 
Ganga would have no right to bar the 
plaintiff's elaim to inherit fo Jamnadas. The 
sole objest of the Ast was to remove all legal 
obstasles to Hindu widow re-marriages. 
Sestion 2 enunsiated the eonsegquences whieh 
would follow sesording to the prineiples of 
Hindu Law upon such re-marriage with regard 
to the forfeiture of the widow’s rights and 
interests in her first husband’s family, while 
seation 5 preserved her rights to inherit 
outside that family according to Hindu Law. 
If we were to aecede to the appellants’ eon- 
tention we should bave to hold that the Aet* 
should be construed as ereating rights in 
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favour of &re married widow unknown to 
Hindu Liaw. With regard to her first husband 
Ganga is dead, she aannot, now be resussitated 
so as to be eonsidered as his gofraja sapinda 
on the death of Jamnadas: 

In my opinion the appeal should be dis- 
‘missed with eosts. 

Saan, J.—I entirelf agree. 


— Appeal dismissed. 
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CALOUTTA HIGH COURT. 
APPRAL FROM ÁPPELLATE Decree No, 218 
or 1919. 

July 13, 1920. 
Present: — Mr. Justiea Teunon and 
Mr. Justies Newbould, 
MHAJAN MONDAL--DezrzwpauT No. 1 
—APPELLANT 
VErsUs 

JOGENDRA NATH DE axporagss— 


"RESPONDENTS. 
Landlord and tenant—Suit against tenants heira— 
< Non-joinder, 


A. suit for arrears of rent against only those heirs 
of & deceased tenant, who are in actual posses. 
sion of the holding and for the period that they 
are in possession, is not bad for non-joinder of 
the zont of the heirs as parties to the suit. [p. 950, 
col. 1 

Lalit Mohan Sinha Roy v. Haran Chand Khamrui, 
36 Ind, Cas. 248, followed. 


Appeal against a deares of the Subor- 
dinate Judge, First Oourt, Jassore, dated the 
20th of Deeember 1918, affieming a deeree 
ofthe Munsif, Third Court at that plase, 
dated the 26th of Marah 191€. 

FAOTS appear from the judgment. 

Mr. Amarendranath Bose, for the Appel- 
lant.—Allthe heirs of the original tenant not 
having beeu made parties, the suit was not 
maintainable. This is not a ease of joint 
promise. Seotion 43 of the Indian Contrast 
Act is, therefore, not applisable. The eases 
of Lalit Mohan Sinha Hop v. Haran Ohand 
Khamrut (1) and Subashi Dass v. Raj 
Krishna Roy (2) have no applieation to the 
faeta of the present .0880. The Gase of 


(1) 36 Ind. Qas, 243. 
(2) 28 C, W. N. xxvii (27) Notes. 
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Krishna Das Roy v. Kalttira Ohowlhurani 
(3) is in my favour, The denisions in? Ealit. 
Mohan Sinha Roy v. Haran Ohand Khamrut 
(1) and Subashi Dassi v. Raj Krishna: Roy 
(2), referred to above, were based upon the 
faot that there were aeveral promisors and 
one of the original promisors was made a 
party. Ths latest case in my favour is 
reported as Siba Krishna Sisha Sarma v. 
Jagat Ohandra (4), I rely also upon Shazk 
Sahed v. Krishna Mohan Basak (5). In the 
present ease some of the heirs of a aingle 
promisor were sued. Saotion 43 of the Oon- 
trast Act does not, therefore stand in my 


: way. 


Mr. Surendra Ohandra Sen (with him Mr. 
Nirode Bandhu Roy for Mr. Bhudhar Haldar), 
for the Respondent, was not salled upon to 
re ply, 

JUDG MENT.—This sppeal arises out of a 
anit forthe resovery of arrears of rant, De. 


-fendant No. 1 is the appellant, His substantial 


defenses in the Courts below were, first, that 
he had been dispossessed from a part of his 
holding, namely, plot No. 3 in the kabuliyat 
which evidenaes the sreation of the tenaney, 


secondly, that he had never been pnt into 


possession of another plot, namely, plot No 7, 
and éhirdly, that the suit was defestive by 
reason of non-joindar of some of the tenants 
as defendants in the auit. ; 

As regards plot No. 3 the finding of faet 
is that there haa baen no dispossession of 
the tenant defendants from that portionof plot 
No. 3 leased out to them. 

With regard to plot No. 7, the finding 
similarly is that no part of plot No. 7 was ever 
insluded in the holding, 

The sontention of the tenant-appallant that 
has been serioasly prewei oefore ua is one 
with regard todefest of parties. It appsars 
that the original tenant of the holding in 


" question was one Hemat, He died leaving aa 


his heirs four sons and two daughters. The 
present suit for rent has been brought againat 
two of the sons of Hemat and the heirs 
of a third son who died subsequently to the 
death of Hemat. As all the dessandants 
of Hemat bave not been plased on thera. 
sord as tenants, it is said that this suit 


(3) 44 Ind. Cas. 80; 22 0, W. N. 289. 
(4) 45 Ind. Cas. 782. 
(5) 35 Ind. Cas. 563; 240. L. J. 371, 
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` ‘should be dismissed. In support of this 


eontention we have been referred to the 
ease of Kashi . Kinkar Sen v. Satyendra Nath 
Bhadro (6) and also to the eases reported 
as Krishna Das Roy v. Kali Tara Ohow. 
dhurant (3) and Siba Krishna Sinha Sarma 
v. Jagat Ohandra (4) and the ease of Shaikh 
Sahed v. Krishna Mohan Basak (5), But we 


are of opinion that these eases may be distin- 


guished from the present sase and we think 
that on the faeta of the present ease we 
should follow the desisions in the eases of 
Lalit Mohan Sinha Roy wv. Haran Ohand 
Khamrut (1), Subashi Dassi v. Raj Krishna 
Hoy (2), and also in the ease of Ohamat- 


' karint Dasi v. Triguna Nath Sardar (7). 


We do go all the more readily beeause there 


“is in this ease the finding of faet, arrived at 


' by the Subordinate 


by the Court of first instanee and assepted 
Judge in the Court of 
first appeal, that the four defendants in 
the present ease are the tenants in aetual 


' possession of the land and also besause in 


the year 1903 a decree for rent was obtained 


against these defendants Nos. 1 and 2 and 


: the father of defendants Nos. 3 and 4. 


16 
should further be ohserved here that the 
rent for whieh the present snit is brought 


 aeerued dus not in the time of Hemat but in 


the time of the present defendants. 
For these reasons we dismizs this appeal 
with eosts, 
Appeal dismissed. 


(6) 7 Ind, Cas, 840; 15 O. W. N. 191 12 C. L J. 
642 at p. 045. 
(7) 19 Ind. Cas, 989; 17 C. W, N. 833. 


BOMBAY HIGH COURT. 
SxcoND O1vin Appgat No. 415 or 1920, 
January 26, 1921, 

Present :—-Sir Norman Maeleod, Kr., 
Ohief Justise, and Mr. Justice Shah. 
MADHAV MOTIRAM- —DzrsNDANT— 
APPELLANT 

versus 

JAIRAM SAKHARAM—P1i.-tntire— 
Ree PONDENY, 

Limitation Act (IX of 1208), Bch. I, Art. 85— 
Mutual account, test for determining—Suit—Limita. 
tion, terminus a quo. 

& 
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The test for determining whether dealings þe- 
tween parties are mutual, under Article 85 of 
Schedule I to the Limitation Act, is whether the 
dealings are entered in an account consisting of 
mutual ifems of debit and credit, and not ‘whether 
they might give rise to independent obligations 
or reciprocal demands, or whether the balance 
might shift from one side to the other. Where 
there is a continuous account of mutual dealings, 
the period of limitation for a suit should be com- 
puted from the close of the year in which the last 
item admitted or proved was entered in the account. 
[p. 951, col, 2.7 ] LL 

Seaond appeal from a decision of the 
Assistant Judge,  Khandesh, in Appeal 
No 3190f 1918, varying a desree passed by 
the First Class Snbordinate Judge at Dhulie, 
in Civil Suit No, 460 of 1916, 

Mr. P. B. Shingne, for the Appellant. 

Mr. Q. S. Rao, for Respondents Nos, 1 
to 6. 

Mr. M. V. Bhat, for Respondent No. 8. 


JUDGMENT, 

MaoLROD, O. J. — The plaintiff sued to re- 
eover on & Khata or &esount of dealings 
whieh had eontinued between the parties 
from the Ist Mareh 1913. The business 
between the parties was that the plaintiff 
advaneed money to the defendant to buy 
eottor, whieh was ginned and pressed hy the 
plaintiff, the eharges being debited to the 
defendant, and after that the eotton was sent 
to Bombay through the plaintiff and sold, 
the plaintiff being credited with the sale. 
proceeds as against the advanees made by 
‘him to the defendant. 

. The only question in this appeal is whe- 
ther, auch being the fasts, the aseount 
between the parties was mutual, open and 
surrent, so that the period of limitation would 
be fixed by Artiele 85 of the First Sehedule 
to the Indian Limitation Aet instead of by 
Article 62 or 57, in whieh ense only the items 
in the acsount within the last three years 


' before snit could be eonsidered. The ques- 


tion whether ‘a partieular aeeount between 
two parties ean be called a mutua], open ard 
eurrent assount, has given rise to a eonsidcr- 
able amount of eontroversy. The diffisulty 
of soming to a desision is intensified by the 
words whieh heve been added to Artiele €5 
“ where there have been resiprosal demands 
between the parties.” These words, whieh 
were intended to define what is meant by a 
mutual, open and eurrent &ecount, singularly 
fail to do so, moreover they might also. be 
interpreted as limiting cases: of mutual, open 
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and asurrent assounts soming within the 
Artiele to those oases only in whjsh resipro- 
sal demands have been made. 

In Ganesh v. Qyanu (1), the learned Judges 
said: “The dealings to be ‘mutual must be 
transactions on each side ereating independent 
obligations on the other, and not marely areat- 
ing obligations on one side, . the other side 
being merely disehargoeb of these obligations" 
Following that definition strietly, it must be 
that where A advanses,say Rs. 1,000, to B, 
and B works off that debit by sending eotton 
to A to be sold, the sale proseeda to be 
eredited to R, that sould never bs a mutual, 
open and surrant assount ; and that was the 
GL taken in Shtve Gowda v. Fernandez 

2). 

The desision in Ganesh v. Gyanu (1) was 
eonsidered by Mr. Justise Batehelor in Bhivdu 
Vedu v. Govindji Virani, Sesond Appeals 
Nos. 734 and 865 of 1919, unreported. The 
learned Judge said the test was, not whether 
the balanse asa matter of fast ossasionally 
, Bhifted from one side to the other, but whether 
the nature of the dealings was saah that the 
balanee might so shift, and, therefore, held, 
in the ease before him, that there was a 
mutual, open and eurrent aesount. 

I doubt whether that is a suffisiently 
satisfastory definition, beeause it might be 
paid that in every aseount between two 
parties it might happen that the balanse may 
shift. [t sannot be that parties will agree that 
the balanee should always be in favour of 
one of them, and unless they do so agree, 
the possibility of the balanse shifting 
to the other side sannot bs exeluded. 
But t think the deeision of the Privy Oounoil 
in Watson v. Aga Mehedee Sheracee (3) may 
throw some light on the matter for the pur- 
poses of this ease. There there was an 
agreement between a prineipal and his agent 
commensing with an admitted balanes, whish 
eontemplated the existenee of an assount 
eurrent eonsissing of mutual items of debit 
and eredit, The agreement sontained a 
stipulation that on the adjustment of the 
aseounts the prineipal should be bound to 
pay sueh balanse as might be found due 
from him. The aesount was kept aesording- 


(1) 22 B. 606 at p. 800; 11 Ind. Deo, (N, s.) 
6 


(2) 8 Ind. Cas. 141; 34 M. 518;-8 M. I. T. 412; 
(1911) IM. W.N. 1; 21 M. E. J. 301. 
(3) LL. A. 816 8 gar. P. QJ. ^84 . P. C.) 
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ly asa eontinnous aesonnt, whieh eontained 
several items whish brought down the mutual 
dealings to Mareh 1855. It was held that 
the ease fell within sestion 8 of Aet X. 
of 1859, and was not barred by limitation, 
even as to the items whieh were dated 
more than three years before the institution 
of the suit, 

Sastion 8 of Ast XIV of 1859 said: 

"In suits for balansas of aesounts eurrent 


.betwasn merehants and traders who have 


had mutual dealings, the eausa of aetion 
shall be deemed to hava arisen at, and the 


. period of limitation shall be easmputed from, 


the elose of the year in the assounte of whieh 
there isthe last itam admitted or proved 
indisating the eontinuanee of mutual dealings, 
susah year to be reskoned as the same is 
reskoned in the assounts." 

That sestion differs very slightly from 
Artiele 85 of the present Limitation Aet, 
and the test appears to me to be whether the 
dealings are mutual, that is to say, entered in 
an aesount sonsisting of mutual items of debit 
and eredit, and not whether they might give 
rise tc independent obligations or resiproeal 
demands, or whether the balanee might 
shift from one side to the other. Evidently 
Artiele 85 eontemplates mutual dealings, 
and it was intended that if there was 
a aontinuous aesount of mutual dealings, 
then for the purposes of a suit the period 
of limitation should be eomputed from the 
elose of the year in whieh the last item 
admitted or proved was entered in the 
assount, No doubt the desision of the 
Ooart below was sorraat and the appeal 
must be dismissed with eosts in favour of 
respondents Nos. 1 to 6 only. 

Appeal dismissed. 


eee 


ALLAHABAD HiGH OOURT, 
First ÁPPEAL FROM OapzmR No. 193 or 1920, 
July 27, 1921, 

Present: —Mr, Justisa Walsh and  * 
Mr. Justise Wallaeh. 
BANKEY GAL AND OTHERS — DEFEN DANTA — 
AÁPPELLANTS 
l - — versus 
MEGHRAJ AND ANOTHER-—PLAINT:Y?3.— 


RESPONDENTS. s 
Agra Tenancy Act (II of 1901)—Appeal to District 
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Judge—Order returning memorandum of appeal to be 
presented to Revenue Court-—-Appeal to High Court, 


No appeal Hes from an order of a District Judge 
‘returning a memorandum of, appeal for the purpose 
of its-being presented to the Appellate Court on the 
revenue side, 


, First appeal 
Distriat Judge, 
September 1920. 
, , Mr. A. P. Dube, for the Appellants, 
Mr. S. P. Ghosh, for the Respondents. 
JUDGMENT.—In our opinion no appeal 
_lies from this order, which is an order of the 
Distriet Judge returning a memorandum of 
appeal on the revenue side for the purpose of 
ita being presented to the Appellate Court 
on the revenue side. In other words, the 
District Judge formed the opinion that it 
was for the Collector or the Commissioner or 
the Bosrd of Revenue to hear the appeal. 
We eannot interfere with this order. No 
‘appeal lies from it to this Oourt, and the 
appellant must present his memorandum «of 
appeal on the revenue side in aesordanee 
with the order. But to avoid any possible 
misearriage of justice, we would suggest to the 
Appellate Court on the revenue side that if it 
differs fundamentally with the Distriet Judge 
and for that reason is unwilling to dispose 
of the appeal, it should submit the resord 
with a statement of reasons of its doubts to 
the: High Court under seotion 195 of the 
N. W. P. Tenaney Ast, so that the real 
question of the proper Appellate Court nfay 
be finally desided. The appeal is dismissed 
with eosts. 


* 


from .an order of the 
Bareilly, dated the 8th 


Appeal dismissed, 


. BOMBAY H&GH COURT. 
Second Civi, AprzAL No. 273 or 1920, 
January 28, 1921. 

Present; —Sir Norman Maeleod, Kr.,Chief 
` Jnstisee, and Mr Justise Shah. 
BHAILAL OHATURBHAi PATEL— 
DEFENDANT-— APPELLANT 
versus 
KALYANRAI VARAJRA! DESAI.— 


PLaAINTIFF— RESPO" DENT, 
Contract—Sale of goods—Delivery on arrival of 
sftamer-—Steamer not carrying these goods—Damages, 
liability of ectler for, 
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Plaintiff contracted to buy from the defendant 
two tons of sodium sulphide at Rs 50 percwt to 
arrive by the City of Delhi, and the defendant 
bound himself to give delivery on’ arrival of the 
said vessel. When the vessel arrived, it had not the 
contract goods ‘on board The plaintiff thereupon 
sued to recover damages for breach of the contract: 

Held, that the defendant was liable, as in sign- 
ing the contract in the form he did, he in effect 
gave a warranty that the goods that he sold wera 
on the City of Delhi. [p^ 9583, col. 2.] 


Sesond appeal from a deeision of the 
Assistant Judge, Ahmedabad, in Appeal 
No. 251 of 1918, reversing a deeree passed 
by the Additional First Class Subordinate 
Judge at Ahmedabad, in Oivil Suit No. 825 
of 1317, . 


Mr. G, S. Rao, for the Appellant, 
Mr, G. N. Thakor, for the Respondent. 


i JUDGMENT, 

MaoLzop, C. J,—The plaintiff filed thia 
suit to resover damages from the defendant 
for breach of sontraet. The sontrast was as 
follows:— We have duly made a eontrast to 
give you the delivery of two fons of sodium 
sulphide paeked in two swt. druma of United 
Alkali’s make shipped per SS. Oty of Detht 
at the rate of Rs. 50 per ewt. delivered at 
Bombay. In ease of the steamer meeting 
with any ascidenf on the way we are not 
bound to give you the goods, but on arrival 
of the aboveraid steamer we are bound to 
give you the delivery of the goods which 
please note." The Otty of Delhi arrived in 
July 1917. It had not the eontraet goods on 
board. The question arises then, whether it. 
was a condition of the sontrast that the goodà 
should be on the steamer on her arrival, or 
whether it was an absolute eontraet to deliver 
the goods on arrival of the steamer or to be 
responsible for breash of the sontraet. 

It seems to me that the learned appellate 
Judge was right in holding that this sase 
somes within the deaision of Hale v. Rawson 
(1) and not within the oases relied upon by 
the Trial Judge, viz., Boyd v. Siffkin (2) and 
Johnson v. Macdonald (3). The deeisions in 
thore ases provide an answer to the 
different contentions whieb have been set up 


95(1) (1858) 4 C. B. (x. s.) 8f, 27 L.J. O. P. 189; 4 


Jur. (N. 8.) 862: 6 W. R.- 889; 81 L. T, (o. s.) .59; 114 


R. B. 632; 140 E. R. :013, 

(2) (1809: 2 Camp. 826; 11 R. R. 721. 

(8) (1842) 9 M. & W. 600; 12 L. J. Hx. 99; 6 Juri 
264; 60 R. R. 888; 102 Hj, R, 268, 
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by the parties in this case. It is open to the 
parties to sontrast in any way they please. 
Bat if a snit is filed on the sontract, the 
Court san only give effoot fo what the parties 
have agreed to assord ng to the terms of the 
writing, if there is one. If the plaintiff had 
said that on arrival of the ‘goods in the 
steamer he would give delivery, then elearly 
ihe contrast would be ‘sonditional on the 
steamer arriving with the goods. But untor- 
tunately he said that on arrival of the steamer 
he would be bound to give delivery of the 
goods, In Hale v. Rawson (1) the defendant 
sontraeted to sell to the plaintiffs fifty eases 
of East India tallow, to be paid for by the 
plaintiffs to the defendant in eash fourteen 
days after finishing the landing thereof with 
22 per sent. dissount, to be delivered by 
the defendant to the plaintiffs on safe arrival 
of a oertain ship or vessel ealled the 
Countess of Elgin. The defendant contended 
that as the prise was not to be paid till a 
eertain time after the landing, there was also 
an implied eondition that the tallow should 
arrive in the ship. But the Uourt said 
(p. 96) : 

"Now, if there were no sueh stipulation as 
to the time of payment, the sontrast would 
surely be, to deliver the tallow out of the ship 
if she arrived, whether it should be possible or 
impossible to perferm the contrast. How, 
then, ean it make any differense that the 
plaintiffs undertake, in ease the sontract is 


must be understood sontraeted to sell “add to 
buy. The hemp was expessted by this ship. 
Had it arrived, it was sold to the plaintiff. 
As none arrived, the contrast was atan 
end," e 
It is sortamly unfortunate for the defendant 
in this sase that he was not more partisular 
about the wording of this sontraet, But we 


. cannot make allowanees, when the ease somes 


to Court, for mistakes of this kind, as the 
plaintiff was entitled to rely upon the striot 
terms of the eontrast, 

It was argued that estion 20 of the Indian 
Contract Aet applied as there was a sommon 
mistake of an essential faet, and so the agree. 
ment was void. Butthe illustration shows 
in what eases it was intended that the sestion 
should apply. If parties agree to the pur- 
chase or sale of a spesifie article ‘and it 
happens that at the time of the agreement the 
gpeoifio artiole-is not in existence, then it san 
be slearly said that there is a'oommon mistake 
as to an essential faot and the agreement is 
neéessarily void. But the question whether 
the City of Delhi was earrying two tons of 
the aontraet gcods whish sould be delivered 
to the plaintiff, is not an essential faet to the 
agreement. Tt was open to the parties to make 
it Bo, and if the defendant ehose to sign the 
eontrast in the form he did and in effest gave 
a ‘warranty that those ‘goods that he sold to 
the plaintiff were on the Oity of Delhi, then 
he must besome liable if the ship arrived 


performed by the defendant's delivering the .withogt the goods. 


tallow ort of the ship, to pay for it within a 
eortain time after it is landed ?" 

In Johnson v, Macdonald (3) the plaintiff 
agreed to buy 100 tons of nitrate of soda at 
the rate of 18 shillings for every owt, duty 
paid, to arrive by acertain vessel called the 
Dantel Grant. It was held that the word ‘to’ 
did not mean that the goods should arrive, 
bat merely that they might be sold on their 
arrival, And, therefore, that, assording to 
its true meaning, the language of the sontract 
‘rendered the performanee of it sonditional on 


a double event, the arrivel in safety of the 


vessel and her sargo. In Boyd v. Stffkin (2) 
the eontraet was: ‘Sold for Mr, H. Siffkin to 
Mr, M. Boyd, about 32 tons, more or less, of 
Riga Rhine hemp, on arrival per Fanny and 
Almira.’ Lozd Éllenborough said (p. 328): 
46 í à " - 

On arrival means on arrival of the hemp. 
The parties, did mot. maan to enierinto a 
wager. By ‘sold and hoaght’ in the nota 


I think, therefore, that the judgment of 
the lower Oourt ia right and the appeal must 
be dismissed with sosts. 

SHEH, J;.—l agree. 

Appeal dismissed, 
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. €eALOUTTA HIGH COURT. 
APPEALS FROM APPELLATE Deorexs Nos. 134 
AND 1380 or 1919. 

July 7, 1921, 


» Present :— Justice Sir N, R. Ohatterjea, Kr, 


and Mr. Justise Subrawardy, 
SARAJ KUMAR ACHARSI 
CHOWDHURY AND o1neRs—DsrFenva T 
— APPELLANTS IN BOTH 
versus T 
UMED ALI HOWLADAR AND CTBRER3 — 
PrüaiN:tFF8——HREEgsPOxDENTS Ix No, 1341 
or 1919 
GOPAL CHANDRA SAHA AND OTHERS— 
PLAINTIFFS——-REsPONDENTS IN No, 1380 


or 1919. 
Bengal Tenancy Act (VIII of 1885), ss. 106, 109 
—Suit under s, 106 withdrawn with liberty to bring 
fresh suit— Fresh suit, whether barrei-—Evidence— 


Document not inter partes, admissibility of—Appeal,, 


second — Finding based on admissible and inadmissible 
evidence—Limitation Act (IX of 1908), Sch. I, Art. 
120—Suit for declaration of title and confirmation of 
possession— Limitation, 


A guib under section 106 ofthe Bengal Tenancy 
Act, withdrawn by the plaintiff with liberty to 
bring a fresh suit by the permission pf the Court, 
should be treated as one not having been brought. 
Consequently, a fresh suit brought in accordance 
with the permission isnot barred by the provi- 
sions of section 109 of the Bengal Tenancy Act. 
(p. 958, cols. 1 & 2.] 

Documents executed between strangers toa suit, 
containing reference to the lamds in suit as the 


boundaries’ of lands dealt with in those documents, 


are not admissible in evidence inthe suit  [p.950, 


col, 2.] 


Where a finding offact is based upon esidence* 


some of which is inadmissible, the High Court, in 
gecond appeal, cannot uphold the finding upon the 
admissible evidence after excluding the evidence 
which is inadmisible. [p. 957, col, 1. | 

A suit for declaration of title and for confirma- 
tion of possession and not for correction of an 
entry inthe Record of Rights, brought more than 
6 years after the publication of the Record of 
Right but within 6 years of the date when the 
defendant attempted to disturb the possession of 
the plaintiff, is not barred by limitation even if 
Article 120 of the Limitation Act applies. An 
entry in the Record of Right# against the plaintiff 
only raises a presumption against him and he 
has to prove by evidence that it is incorrect. 
[p. 967, col, 1.] 

Appeal against a deeree of the Addi 
tional Subordinate Judge, Baskerganj, dated 
the 91st Marsh 1919, affirming a desree 
of the Munaif, First Oourt at Bhole, 
dated the 24th July 1916. 


FACTS appear from the jadgment. 
Babu Jogesh Olandra Roy (with him Babu 
* / 
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Prokash Ohandra Masumdar), for the Appel: 
lants.—The defendants are the appellants. 
The appeal arises ont of a suit for a deelara- 
tion that the disputed lands have been 
resorded as being in our possession. The 
plaintiffs allege that these lands are. ratyah 
lands under sertain howlas and nimhowlas. 
The suit has been instituted more than six 


`. years after the publiaation of the Reeord of 


Rights. The Oourt below went into the 
question as to whether these lands appertain 
to howlas and  nimhowlas, but no speeifie 
finding has been arrived at. Iam the paint- 
dar. There ought to be further findings as 
to whether the lands appertain to the nim- 
howla and the holdings are raiyati, as alleged 
by the plaintiffs, I am entitled to a remand 
on this point. My second point is that the 
two suits are barred by limitation. The 
Reeord cof Rights took plase in Desember 
1907, The suit was brought in Desember 
1914. The eause of astion mast be said to 
have aecrued from the date of the publieation 
of the Resord of Rights. The suits are, there- 
fore, clearly barred. Thera was an applies- 
tion under seation 106 of the Bengal Tenaney 
Act whiah was allowed to be withdrawn with 
liberty to bring a fresh suit That must have 
been subjeet to the provisione of sestions 109 
and 109A. of the Bergal Tenanay Aot. In view 
of that also the present suit is barred by 
res judicata. Of  eourse, the order was 
wrongly given that the applieant would be 
allowed to bring a fresh punit ina Civil 
Court. 1 submitths Settlement OfSeer sould 
not make sueh an order, 

[Cuarrexsez, J,— What ia the effeat of 
the withdrawal ? 

I submit this matter was onge made the sub- 
jeet- niatter of an apalio st iow, therefore, seation 
109 would apply. The law is peremptory on 
the point. The Courts below have used in 
evidense boundaries deseribed in doauments 
exeouted by third parties. I submit those 
dosuments are not admiasible in law as 


evidenes in this sase. Refers to Sheonandran 


Singh v Jeonandan Dusadh (1), Abdul Ali v. 
Rejan Ali (2) and Abdullah v. Kunja Behari 
Lal (3). As to the question of limitation I 
would refer to the rulings reported in 
Moh..bharat .Shaha v, Abdul Hamid: Khan (4), 


(1) 1 Ind. Cas. 876; 18 C. W. N. 71. 

(2) 21 Ind. Cas. 618; 19 O, W. N. 468, - 

(3) 12 Ind. Cas. 149; 14.0, L, J. 467; 18 0, W, N. 262. 
(10.1.1795 —, 
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Shyamanand Das v. Rai Narain Das (5) and 
Absda Khatun v. Majubali Ohowdhury (6), 

Baba Mohendra Nath Roy (with him Babus 
Suresh Ohandra Talukdar and Jatindra Nath 
Sanyal), for the Raspondent in Sesond Appeal 
No, 1380.—As regards the question of res 
judicata, I submit the question was not raised 
in the lawer Appellate Court. The Court of 
first instance held that the plea failed as 
the suit was withdrawn with leave to bring 
a fresh suit in the Civil Oourt. Refers to 
Order XXII, rule 1, Code of Civil Proesdure. 

[ORATTERJEA, à ee ‘What is the effest of the 
withdrawal P | 

I submit the mere putting in of an 
applisation and withdrawal of the same 
would not some within the purview of 
ssotion 109 of the Bengal Tenansy Aat. 
Refers to Abeda Khatun v, Mojubah Ohow- 
dhury (6), whieh is ‘distinguishable from 
the present ease. 

As regarda the admiasibility of doauments, 
the judgment is sompletely in my favour on 
the question of my title. Refers to ssotion 
13 of the Indian Evidenee Ast. So far as 
Sheonind.n Singh v. Jeonandan Dusidh 
(1) is concerned, I submit it has no b.aring 
on the present ease. The ruling in Abdullah 
v. Kunja Behari Lal (3) ig a mere obiter 
dicium, Iam not eonserned with the quas- 
tion of limitation as l some in after dis- 
possession, 

Babu Hemendra Ohandra Sen, for the Re- 
spondent in Sseond Appeal No. 1341. — T here 
is no prayer for aasnsellation of the entry in 
_the Reaord of Rights. Limitation would ran 
‘from the date when the defendants aetaally 
made a elaim in July 1914. Refera to Dina 
Nath Das v. Ram Nath Das (7). The soit 
was instituted in December 1914, My sub- 
mission is that no question of limitation 
arises. As regards the admissibility of the 
doeuments in evidenee, I submit they are 
not exeeuted by third parties, The exeoeu- 
tant of one of them isa eo owner. Refers to 
Dwarka Nath v. Mukundu Lal (8). As regarda 
the other dosuments whieh are sopies of 
plaints, I submit there is no substande in the 
point made by the other side. Refers to 
Lalu Singh v, Sahdeo Singh (9). 


(5) 40. L. J. 588; 11 C. W. N. 188, 
(6) 59 Ind, Cas, 760; 24 C. W. N. 1020; 48 C. 157; 
33 C. L. J. 304, 
_ (7) 84 Ind. Cas, 702; 28 C; L, J. 561. 
. (8) 5 C. L. J, 55. 
(9) 36 Ind, Ces, 610, 
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* visions of seation 


Babu Jogesh Ohandra Roy replied in brief. 

JUDGMENT.— This appeal arises ont of 
Snit No. 134 brought by the plaintiffs 
for a deslaration that the lands in dispute 
form part of their nimhowla Asarudti 
within Aowla Haris Chandra situate in the 
paint of the defendants Nos. 8 and 9, and for 
reeovery of possession of the said Janda, 
The plaintiffs alleged that they let out 
the lands for one year to a sub tenant in 
1321, but the defendants having obstrneted 
them in taking possession, he surrendered 
the lands to the plaintifs. The main 
defences was that the lands were not 
ineluded in the plaintiffs! ntmhkowla but were 
the khas lands of the raínidar, that the 
suit was barred by the provisions of 
seetion 109 of the Bengal Tenaney Ast, 
and was alsa barred by limitation. The 
Courts below have eoneurved in desreeing the 
guit. 

The first sontention raised on behalf of 
the appellants is that tbe suit is barred 
by the provisions of seetion 109 of the 
Bengal Tenansy Aet, It appears that the 
plaintiffs brought a anit under. sestion 106 
of the Bengal Tenaney Aet, but withdrew 
from the suit with liberty to bring a 
fresh suit. It is urged that seation 109 
bars a suit even if the previous cuit was 
withdrawn, and reliance is plased upon the 
ease of Abeda Khatun v. Majubali Ohcwdhury 
(6). Sestion 102 of the Bengal Tenaney 
Ast lays down that "aubjest to the pro- 
109A, a Civil Court 
shall not entertain any Applieation or auit 
eonserning any matter whish is or has 
already been the subjest of an applieation 
made, sait instituted or proosedings taken 
under sestions 105 to 108, both inolusive," But 
where a suit is withdrawn with liberty 
to bring a fresh suit, we think it must 
be regarded as having been non existent, 
A similar view was taken in Chiodith v. 
Tulsi Singh (10), Where an applieation under 
seetion 105 was withdrawn without liberty 
to bring a fresh suit, The learned Judges 
(Chitty and Teunon, JJ.) held that an 
application under seetion 105 eannot be 
regarded as & sail, and that, therefore, 


` although an gpplisnkian was withdrawn 


(10) 18 Ind, Cas, 130; 40 0. 428; 17 0, W., N, 
T. 
e 


4“ 


' gomes within the . words 
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withont, liberty to bring a fresh applisation, 
a suit for enhaneement of rent is not 
barred by the provisions of sestion 109. 

In Kamini Sundari v, Abdul Halim (11) 
Teunon and Rishardson, JJ., following the 

above sase, held that an appleatiin (under 
seetion 105) made, but withdrawn, is to 
be treated as one never made, In the 
ease of AbedasKhatun v. Majubalt Ohowdhury 
(6), however, there is an observation of 
Mookerjee, A. O. J., and Fleteher, J, that 
an applieation whish has been made, 
whether it is withdrawn or whether it is 

dismissed for,non.prosesution, is nevertheless 
an application made within the meaning 
of seetion 109. But in that sase the 
applisation under sestion 105 was dismissed 
for non proseoution, Where an applieation 
or a suit has been dismissed, whether 
upon the merits or for non prosesntion, it 

ti 

‘has been the 
subjest-matter” of the application or the 
suit, and the applisant eannot avoid the 
sonsequense merely by not proseeuting the 

applisation or ‘adit. Where, bowever, as in 
the present ease, a plaintiff in a suit 
under sestion 106 has been permitted -to 

withdraw from the suit with liberty to 
bring a fresh suit, we think it should be 
treated as one not having been brought. 

The applieafion under sestion 105 in the 
eases of Ohtodith v, Tulsi Singh (10) 

and .Kamini Sundari v. Abdul Halim (11) 

was withdrawn without liberty to makea 
fresh applie&tion and -the observations ofe 
the learned Judges in the ease of Abeta 

Khatun v. Maiubali Chowdhury (6), as to tke 

effeet of withdrawal of an applieation, 
must be taken to apply to a ease where the 
applisation is withdrawn without liberty to 
make & fresh applieation. 


It is sontended that the Revenue Offieer 


had no power to give liberty to bring a 


fresh suit in the Civil Court. But it is 
unneeseary to deside that question, besause 
assuming that he had no power to do so, 
he eould allow the suit to be withdrawn, 
with liberty to bring a fresh suit in his 
own Qourt, and the effect of sush an 
order must be taken to be (as we have 
said above) as if the suit had never been 


si) 47 Ind. Cas. 420 98 O, L J, 254, 
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used 


‘to whieh no oxeeption ssn be taken. 


- (1991 


brought, We are assordingly of opinion 
that the suit. ia not barred by the provisions 
of sestion 109 of the Bengal Tenaney Ast. 

No. question of limitation arises in this 
sise as the suit ia for resovery of possession 
on .deslaration of title, and the snit is 
brought within 12 years of the dispossession, 

The next sontention is that the Court 
below, in arriving at the the sonslusion that 
plaintiffs have proved their title and posses- 
sion, has relied upon  eertain doeuments 
(Exhibits 3 to 6) whioh are inadmissible 
in evidense, These doseuments were exeeuted 
between strangers to the suit, and the lands 
in dispute were referred to in the boundaries 
of lands dealt with in those doanments. 

It is sontended on behalf of the respond. 
ents that the dosuments objected to were 
in Suit No. 1832 ont of whieh 
Appeal No. 1341 arises, and not-in this 
ease, the documents whieh have been used 
in this ease being Exhibits 15, F and 21, 
It 
appears, however, that the evidence relating 
to both the suits was sonsidered together, 
and the Court below in more than one 
place refers to the resital of ximhowla 
Asaruddi and hAow!a Haris Chandra in 
the boundaries of the doeuments Exhibits 
3 to 6. That being so, it is diffisult to 
say that they were not used in evidense in 
deeiding thia esse. 

In the ease of Dwarka Nath v. Mukundu Lal 


(8) it was held that doeuments, though’ not 


inter partes, sontaining resitala that a 
particular land belongs to a partioular 
tenure whieh is in question, are admissible 
in evidense under either sestion 11 (b) 


or section liof the Hydense Act, although. . 
they are nof conslusive or binding evidenee 


and may be very weak evidense or even of no 
weight at all. A contrary view war, however, 
taken in Abdul Ali v, Rejan Ali (2). The 
question whether resitals in bonndaries of 
other lands in dosuments between third 
parties (sueh as there sre in the present 
case) are admissible in evidenee under 
section 11 or sestion 13 of the BEvidenee 
Ast, was considered iu the sase of Abdullah 
y. Kinja Behari Lal (8) and was answered 
in the negative, The question is not free 
from doubt, but having regard to the 
recent desisions on the oint,- we hold 
that Exhibits 3 to 6 are mot admissible i in 
evidenee, 
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There is, no doubt, sonsiderable other 
evidense, both oral and dosumentary, in 
support of the finding of the Court below, 
but in seeond appeal we sannot uphold the 
finding upon the .other, evidense after 
exaluding the evidenoe which is inadmissible. 
We are ascordingly sonstrained to send 
the aase baok to the lower Appellate Court 
for a finding upon the other evidense upon 
the resord. 


Seeond Appeal No. 1341 arises ont of Suit 
No, 1882, In this ease no question arises 
whether the suit is barred by seetion 109, 
Bengal Tenaney Act, as there was no previous 
suit under seetion 106, But the question of 
limitation hes been urged in this ease. 

It appears that the Record of Rights was 
published in February 1907 and the suit 
was instituted on the 15th Desember 1914 
č. e., more than 6 years after the publication 
of the Reoord of Rights. But the plaintiffs 
do not pray for sorrestion of any entry in 
the Reeord of Rights. It ia sontended that 
a suit for deslaration of title is governed 
by Artiele 120 of the Limitation Ast and 
the sases of Mohabharat Shaha v. Abdul 
Hamid Khan (4) and shyamanand Das v. Raj 
Narain Das (5) are relied upon. There is 
also a prayer for confirmation of possession. 
It is unnesessary to sonsider whether a suit 
for ‘sonfirmation of possession is governed 
by Artiele 120, beoause assuming that 


Article 120 applies, the plaintiffs stated that, 


their eause of astion arose when the defend. 
ants attempted to disturb the possession of 
the plaintiffs, The attempt at dispossession 
was made in 1914 (5. e, within 6 years 
of the suit) and the plaintiffs’ ease on the 
point has evidently been saasepted by the 
Courts below. it is true that the entry in 
the Reeord of Rights was made more than 
6 years before the suit, but the entry 
merely raised a presumption of eorrestness 
against the plaintiffs and they had to 
prove by evidense that it was ineorreet. 
We are ascordingly of opinion that the 
suit i» not barred by limitation. The 
question of admissibility of Exhibits 3 to 
6 in evidenee arises in this ease, We 
have already dealt with the question in 
Appeal No. 4380, 
point will goverü this sase also, The 
learned Pleader for the respondent pointed 
out that two of the doquments, viz, Exhibits 
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and our desision on the ` 


o 5 
3 and 4, were not exeeuted by thirdlparties, 
the exeeutant. being a  eo-owner of the 
nimhowla under whieh the plaintiffs 
claim the raiyati jote and was, therefore, 
interested in the land, The Oonrt balow 


will. sonsider the point in this sase, as 
also in Suit No. 134, if it applies to that. 
guit. 


Objestion is also taken to the admissibili- 
ty of Exhibits land 2. It is foand, however, 
that the original resords area destroyed, 
and the sopies were admitted as sesondary 
evidence. We donot think, therefore, that 
there is anything in that objestion. 

The last aontention is that there is no 
specifie finding whether the land in. dis. 
pute is ineluded in the: ratyaét jote elaimed 
by the plaintiffs, | 

The Court of appeal below has some to 
the finding that the lands in suit 

"were within the howlas as.stated above,” 
and in an earlier part of the judgment it 
refers to “the howlas, nimhowlas and . 
raiyati as set up by the plaintiffs," It 
seeme, therefore, that by the words “with- 
in the howlas as stated above,” the, Court 
below meant to find that the lands were 
insluded within the ratyaiz joie set up 
by the plaintiffs, but it might have been 
made slearer, besause the ratyatt jote and 
the howlas are not so-extensive, and as 
the sase is going bask, the Oourt below 
wil some to a elear finding upon the 
point whether the lands are ineluded withe 
in the ratyais set up by the plaintiffs. So 
far as the other ease is eonsorned (No. 1380), 
we think the. finding that the lands are 
ineluded in the howla is suffieient, besause 
no raiyati jote was slaimed in that ease. 

The result is that both. the eases must 
go bask to the Appellate Court for a 
fresh desision upon fhe eyidenes on the 
reaord other than the doauments which are 
inadmissible in ewidense, having regard to 
the.observations made above. 

Costs to abide the result. 

Case sent back, 
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NOYROJI PUDUMJEE SIRDAR £, DECCAN BANK, LTD, 


BOMBAY HIGH COURT. 
ÁPPEAL FaOM ORDER No, 57 or 1920. 
February 2, 1921. 
Present: —Sir Norman Maeleod, Krt., Ohief 
Justice, and Mr. Justiee ‘Shah, 
J NOWROJI PUDUMJEE SIRDAR— 
, APPELLANT .,. 
versus |; 


(Tag DEOOAN BANK, Erp.— RESPONDENTS, - 


Civil Procedure Qode (Act V of 1908), O. XXXVIII, 

r, b—Attachment before judgment — Defendant attempt- 
jus to dispose of some property during pendency of 
suit, effect of. 


The mere fact that a defendant has attempted 
td sell soms of his property while proceedings 
against him are pending, does not justify the in- 
ference that he is disposing of the property with 
intent to obstruct or delay the execution of any 


decree that may be passed in the suit, which is. 


necessary to invite the application of rule 5, 
Order XXXVIII of the Civil Procedure Code. | p, 958, 
cols 1 & 2; p. 959, col. 1.] 


. Appeal from 
Joint First Class Subordinate Judge at Poona, 


. in Applioation in Suit No. 25 of 1919. 


Sir Thomas Strangman, Advosate-Genaral, : 


instructed by Kanga and Sayani, for the Ap- 
pellant, 

Messrs, Jinnah and B. J. Desai (with 
Mr, J B. Gharpure), for the Respondente, 


JUDGMENT, 
MaorkoD, O. J.—This is an appeal from 


an order made on an application to the: 


Joint Firat Class Subordinate Judge of Poona 
for attashment before judgment under 
Order XXXVIII, rule 5 of the Civil Pro. 
eedure Code, in Suit No. 25 of 1919, The 
plaintiffs, who were the voluntary liquidators 
of the Desean Bank, filed this suit against 
defendant No. 
cover from the defendants the losses ineurred 
by the Bank owing to the alleged mis. 
eonduet and negligenee of the defendants. 
The Bank went into voluntary liquidation 
in 1916 and the suit was, filed in January 
1919. Before an order of attashmant before 
judgment ean be made, the Court must 
be satisfied, by an affidavit or otherwise, that 
the defendant, with intent to obstruet or 
delay the exeeution of any deoree that may 
be passed against him, is about to dispose 
of the whole or any part of his property. 
16 fa not disputed that defendant No. 1 had 
agreed to sell two items of his immoveable 
property in the Poona Distriet. But merely 
beeause he has attempted to sell some of 


an order passed by tha 


I and other persons to:.ra-. 


his immoveable property while proseedinga 


against him are pending, it does not follow 


that ‘he ia disposing of the property with 


' intent to obstrast or delay the sexesution 
' of any deoree:that may be passed in the 


suit. The Judge in the Court below in his 
judgment after setting out the fasts says: 
Having regard, then, to the position in 
life of defendant No. 1.as well as to the 
nature and value of the plaintiffs! slain,’ 
the two agreaments to sell for Re, 29,300 
do not appear to ms to have been entered 
into by the defendant No. 1 bona fide but 
appaar presumably to Lave been made with 
intent to defraud the plaintiffa.’’ It may 
be quite possible that the defendant had 
an intention to defraud the plaintiffs, Bat 
there is nothing iu the mere agseement 
to sell this portion ofthe first defendant’s 
property from which it san ba presumed 
that he astually had that intention. A 
man is not dabarred from dealing with his 
property beeause a suit has been filed against 
him. Otherwise, in every case in which a 
gnit is brought against a mav, if during 
the pendeney of the prossedings he sells 
some of his property, that would baat onse 
a suffisient ground to satisfy the Court that 
he is disposing of his property with intent 
to defraud the plaintiff, Olearly there must 
be additional eireumstanses before the Oourt 
san be satisfied that sueah an intention 
exists. 
* The plaintiffs rely on oertain sales effeated 
by the first defendant in previous years 
to show that he had the intention to defraud 
when he entered into the present transastion. 
There are two previous sales, on eso far bask 
as 1898 and the other in 1916, three years 
before the institution of the suit. The sale 
in 1916, as the defendant himself says, 
was effected in order to pay off sertain 
ereditors from whom he had sontracted 
debts in order to help the Bank whieh is 
now in liquidation, ‘Therefore, it sannot 
possibly be inferred that because in 1916 
the first defendant sold some of his property 
in order to pay off sertain debts whieh 
had been ineurred, the present transaction 
was entered into with intent fo defraud, 
and the faet that the plaintiffs relied on 
those preyious dealings is a sign of the 
weakness of their ease, There is absolutely 
no ground whatever upon whieh the Court 
sould be satisfied that the first defendant had ° 
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any fraudulent intention when he entered into 
the agreements in question. Asa matter of 
fast, it is admitted that there has been a son- 
siderable rise in the value of immoveable 
property in and around Poona, and it might 
more reasonably be inferred that the first 
defendant was taking advantage of that 
rise in prise to disposeof these two items 
of his immoveable property, whish admitted- 
ly form & small proportion of his whole 
property. It seems to me that the order 
of the Court below is wrong and, therefore, 
must be set aside. The appellant to get his 
sosta in this Court; the sosts incurred in the 
Court below will be costs ia the cause. 

Ssan, J.—I agree. I am satisfied that the 
evidense on the present record is inauffisient 
to justify the inferenoes that defendant No. 1 
was abont to dispose of a part of hia prop- 
erty with intent to obatrust or delay the 
exesution of any decrees that may ba passed in 
the suit against him. The value of.the prop: 
erties, which are agreed to. ba sold after 
the filing of the suit, bears a small propor- 
tion to the total value of his assets; and 
in dealing with the property in that manner 
it sannot bs said that hə intended to 
obstruet or delay the exesution of the desree 
that may be passed against him. His 
dealing with the property in 1898 has prasti- 
sally no bearing upon the question at issue 
and the alienation in 1916 also has, if at 
all, a remote bearing upon it. I may, 
however, add that though the facts now 
proved are insuffisient to justify an inferense 
as to his intention to defeat or delay the 
plaintiffs’ elaim, if he proposes hereafter to 
deal with any part of his property in sueh 
manner as would require the sonsideration 
of the question as to whether he does so 
with intent to obstruet or delay the execu- 
tion of the desree that may be passed 
against him, these fasts will not ba exeluded 
from sonsideration. All that we deside 
now is that the alienations, so far as they 
have proseedad, do not justify the inferense 
as to the intention of defendant No. 1, 
whieh is nesessary to invite the application 
of rale 5, Order XX XVIII, Civil Prosadura 
Code. 


Order reversed. 


. BOMBAY HIGH COURT, * 
First Cryin APPraL NO, 118 or 1919, 
January 31, 1921. 

Present :—Sir Norman Maoleod, Kr., Ohief 
Justise, and Mr. Justiee Shah, 
ISMAILJI HAJI HALIMBHAI— 

e PLAINTIFF—À PPELLANT 
versus 


ISMAIL ABDUL KADAR -—DeFENDANT 


— RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 20—~ 
Jurisdiction—Partnership, suit for dissolution of— 
Partnership carried on in Foreign Territory —Parttes 
within jurisdiction —- Limitation Act (IX of 1908), 
8. ]8—-Defendani, absence of, from British India — 
Period of absence— Eaclusion of such period, 


A partnership business was carried on by three 
persons ab Delagos in South Africa, One of the 
partners died iu 1902, and on the 19th April 1916 
plaintiff brought the present suit for dissolution of 
partnership and accounts. The suit was dismissed 
on the ground that the Court had no jurisdiction 
to entertain the suit, and if it had, the claim was 
time-barred. It appeared that the defendant came 
to British India in July 1908, stayed until 
November 1910 and did not return thereafter till 
October 1916: 

Held, (1) that under section 20 of the Civil Proce- 
dure Code the Court had jurisdiction to decide the 
suit although the partnership commenced and was 
carried on in Foreign Territory, provided the plaint- 
iff and defendant were within the jurisdiction of 
the Court; [p. 980, col. 1.] 

(2) that the suib was not time-barred, as the 
defendant had been within British India for less than 
thirty-six months from the date of the acorual 
of the cause of action, and the plaintiff was entitled, 
under section J8 of the Limitation Act, to exclude 
the period of the defendant’s absence Trom Britisk 
Indis, [p. 960, col, 1.], 

Appeal from a desision of the First 
Class Subordinate Judge at Surat, in Civil 
Suit No. 124 of 1916, 

Mr. G. N. Thakor, for the Áppellaat. 


Mr. K, N, Koyajes, for Respondent 
No. 1. ; 
JUDGMENT.—The plaintiff sued for dis.» 

solution of partnership and assounts, Ad. 
mittedly the plaintiff and the first defendant 
were partners. If is dfffieult to see how the 
second and third defendants. are proper 
parties to the suit, as they had never been 
members of the partnership. The plaintiff 
and Sulemanji Halimbhai were partnera én 
a business at Delagoa in South Afriea. With 
the first defendant. they opened a retail 
business at Ohanshai.  Sulemanii died in 
1902. His death would sonstitnte the date 
of the dissolution of both the partnerships. 
It appears that after his death the sesonde 
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defendant as his creditor attashed his 
interest in the Delagoa shop in whioh the 
first defendant had no interest, and on the 
sale of Sulemanji’s interest in the Delagoa 


' shop, it. was purshased by defendant No. 3. 


Therefore, defendants Nos. 2 and 3 ought 
to haye been struek ont of the suit as being 
unneaessary parties, 

Thé suit has been dismissed by the Trial 
Court on the. ground that the Court has no 
jurisdistion, and if it had, the olaim was 
time-barred, We sannot agree with the 
reasons whish the lower Court has given 
for holding that the Court has no jurisdistion. 
Seation 20 of the Civil Prosedure Code 
clearly gives the Oourt jurisdiction to de- 
eide any suit within the losal limits of whose 
jurisdietion the defendant resides, subjeot 
to limitations preseribed in sestions 16 to 19. 
Bat it mnst be admitted that none of those 
limitations applies to this suit. If, therefore, 
the plaintiff and the defendant were within the 
jurisdistion of the Bulsar Court, the plaintiff 
eonld file a suit against the defendant for 
dissolution of partnership, even although that 
partnership. sommensed and was earried on in 
F'oreign Territory. It might be diffisult to take 
the &esounta of the partnership, Thatis purely 
a matter for the plaintiffs eonsideration, 
while there ean be no doubt that a Court 
aan appoint a HBeseiver of property outside 
its jurisdietion-and even in Foreign Territory, 
although the Reesiver in endeavouring to 
fake possession of the suit property: will have 
to apply and will be subjest to the law of the 
territory in whieh the property is situated. 
Bat all those questions have nothing to do 
with the question of jurisdistion of the 
Bulsar Court, which is prima jame entitled 
to pass adesree in favour of the plaintiff 
against the defendant for dissolution of part. 
nership and for assounts, unless the Indian 
Law of Limitation bars the plaintiff'a remedy 
in the Indian Courta. 

. The ease is, no doubt, a peeuliar one, because 
ascording to the statements in the plaint 
with regard to the defendant's absenoes from 
British India, whieh are not disputed in the 
written statement, and must, therefore, be 
taken as eorrect, the defendant did not some 
to British India until July 1908, when he 
stayed until November 1910, and he did 
not.return thereafter until Ostober 1915, 
so. that as the suit was filed on the 19th 
eApril 1916, the defendant at the most sould 


not have been in British India for as long as 
thirty-six months after the date of the 
dissolution, But although the sause of 
astion may have arisen in 1902, or at the 
latest in 1903, the plaintiff sould not have 
filed his suit in British India on that 
cause of astion unless the defendant same 
into British India, and then he could file 
his suit wherever the defendant might be 
found, provided that the Law of Limitation 
did not bar his remedy; and in this ease the 
plaintiff is entitled to hava resourse to sestion 
13 of the Indian Limitation Act. The plaint- 
iff snes for dissolution and aesonnts; the 
defendant says the suit is barred by limita- 
tion; the plaintiff says that from the date 
of the sause of action until the date of suit 
the defendant has not been within British 
India for thirty-six months. There might 
have been some diffisulty in desiding the 
point but for the decision in Atul Kristo Bose 
v. Lyon & Oo. (1). The Oourt there held 
that aesording to the sonstrustion to be 
plased upon the Aet, a man who was in Eng- 
land when a aruse of aation against him 
accrued, and had remained there ever sinee, 
may be liable after an indefinite time to be 
sued in a Oaleutta Court. It was sontended 
that that was something absurd, something 
whieh the Legislature sould not have in- 
tended, and that the Court ought to adopt 
some sonstrustion whioh would avoid it. 
Referense was mada to the desision of the 
Privy Couneil in Her Highness Ruckmaboys v. 
Lulloobhoy Mottichand (2), whish was a ease 
under the Statute of James, 21 Jas. I, e. 16, 
geation 7. Their Lordships held that where a 
psrson is resident in a Foreign State, and was 
in Foreign Territory when and for years after 
the sause of action acerued, the saving slause 
in the Statue whieh would prevent time 
running in favour of the plaintiff as she 
was beyond the seas,” would apply to aueh 
a case, Returning to the judgment in Atul 
Kristo Bose v. Lyon & Oo (1) their Lordships 
sonclude: ‘ Moreover, there is no more 
hardship than in the sonverse case of a man 
resident in Caleutta, who there ineurs a 
liability to another person resident in Cal. 
sutta, who remains in Oalentta long enough 
for any suit against him to be barred by 


(1) 14 C. 457; 7 Ind: Deo. (N. s.) 804. 
(2) 6 M. 1. A. 284; 8 Moo, P. C. 4 1 Sar. P, C.J, 
2 


Vol LXI] . 


INDIAN OASES. 


KANDOTH PUTHIYAPATH OHENGARU CAANDU Y. PUTHIYADATH OHANGABA RAMAN WATE, a | B» 


the law prevailing’ in Osleutta, as well as 
ordinarily in England, who then goes to 
England and finds himself liable’ to be sued 
there any time within six years. And this 


is exaetly what happened under the Statute 


Williams v, Jones (8). It 
appears, therefore, that provided the 
Court has jurisdistion, a suit would be 
in time provided that the defendant has not 
been within British India beyond the time 
allowed by the Indian Law of Limitation to 
bring the astion. The appeal, therefore, 
must be allowed and the suit returned:to the 
lower Court to-be desided on its merits. We 
express no opinion whatever with regard to 
the merits of the case, .-Olearly the aontraat 
having been made in g Foreign Territory, the 
rights of the parties with regard to that 
contrast would have to be determined asaord- 
ing to the law of the sountry, in whieh the 
sontract was made. The appellant is ən- 
titled to the soata of the appeal. The sosts in 
the Court below will be sosts in the sanso. 


Appeal allowed, 
(3) (1811) 18 Bast 439; eE: R. ya 12 R. È, 401, 


of Anne in 





MADRAS HIGH OOURT. 
CiviL Revision PETITION No. 45 or 1920, 
Desember 1, 1920. 
. Present: — Mr. Justioe Sadasiva Aiyar and 
Mr, Jnatise Coutta Trotter. 
KANDOTH PUTHIYADATH OHEN- 
GARU CHANDU — PLi Fe~ PETITIONER 
| versus 
PUTHIYADATH OHENGARA RMAN 
NAIBR AND OTHER8— Derexpants— 
RESPONDENTS. 


Civil Procedure Code (Act V of 1908), O IX, rr. 8,. 


8, O. X, r. 4—Ovrder—Form or substance—A ppeal. 


Order X,rule 4, of the Civil Procedure Code isa 
self. contained Code for the cases where a. party 
is ‘ordered to attend because the Coart desires to 
have his evidence. Order IX has no application to 
the special set of circumstances contemplated by 
Order X,rule 4. | p. 982, col. 1.] 


To determine whethor an order is appealable, the 
substance and not the form of the order should be © 


kept in view. [p. 962, cof, L]. 

‘Petition, under seotion-115 ‘of Ast V ‘of 
“1908, praying. the High Oourt to revise a 
decree of the District Court,” North Malabar, 
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to  eross-examine 


in Original Suit No. 491 of 1915, , 
Mr. K, P. M. Menon, for the Petitioner, . 
Mr. B. Sitarama Row, for the Respondents. 
JUDGMENT.—In this sase the plaintiff * 

brought a suit for the resovery of certain prop- 

erties. The oase eame on for hearing on the 

Sth January 1917 -and -the defendants, it 

appears, had summoned the plaintiff to appear 

on that oesasion as their witness and he was 
not there. His Vakil was there and was 
prepared fo go on with the ease. But 
the District Munsif took the view that 
he was purposely ‘staying away from Court 
in order to defeat the legitimate purpose of the 
defendants to examine himas a witness and 
made an order whioh he deseribes as being 
made under Order X, rule 4, Civil Prosedure 

Code, Order X, rule 4, slause (1), saya that 

"where the Pleader of any party who appears 

by a Pleader or any sneh person an- 

sompanying a Pleader as is referred to in 
rule 2, refuses or is unable fo answer 
any material questions relating to the suit 
whieh the Court is of opinion that the 
party whom he represents ought to an- 
swer and is likely to be able to answer if 
interrogated in person, the Court may 
postpone the hearing of the suit to a future 
day and direst that sush party shall appear 
in person on susah day, " 

lt does not appear that there was any 
justifisation meh as is outlined in that rule 
for the Distriet Munsif making the order 
he’ made! However, he made it and he 
adjourned the ease to subsequent dates, for 


the attendanse of the plaintiff, not, so far as it 
appears, to answer any. definite questions 


relating to the suit whioh the Court wanted 
him to answer, but merely to give the 
defendants an opportunity to put him into 
the box whieh, no doubt, would have been 
afforded in the usual way by an applieation 
him. The plaintiff did 
not appear on either of the ossasions to 
whieh the suit was adjourned, but he produe- 
ed & medieal eertifisata on the second and 
the final oseasion to say that he was ill and 
unable to appear. Thereapon the Munsif 
rejeoted his exeuse of ill-health : apparent- 
ly he either disbelieved the medical oerti. 
Beate cr thought it inadequate—it does not 
appear whish—and then proeeeded to make 
an order, not under Order X, rule 4 (2), whieh 
provides that if a party fails to appear ine 
person in aosordanee with the direstiong 
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made under rule 4 (1), judgment may be 
pronouneed against him, but he made an order 


. wbieh he conceived to be under Order IX, rule 
12, which says as follows: “Where a plaintiff 


or defendant who has been ordered to appear 
in person does not áppear in persdn, or show 
guffisient eause to the satisfastion of the 
Court for failing so to appear, he shall be 
‘subjeet to all the provisions of the foregoing 
rules applieable to plaintiffs and defendants, 
‘respestively, who do not appear.” One of 
those rules is rule 3 of Order IX, whieh says 
‘where neither party appears when the suit 
is ealled on for hearing, the Court may make 
an order that the suit be dismissed." 
Now that obviously could not apply in any 
‘view of this ease, But there is no doubt 
that the Distrie& Munsif imagined himaslf 
ito be acting under the rule, The learned 
‘Judge sorreets that and points out that the 
only rossible rule of Order IX under whioh 
‘the order sould have been made, supposing 
-Order IX to be applisable at al), is rule 8 
‘whieh says tbat "where ‘the defendant 
‘appears and the plaintiff does not appear, 
-when the suit is ealled for hearing, the 
‘Court shall make an order that the suit 
‘be dismissed" and so forth. The learned 
Judge has treated the Munsif as having 
acted under that rule and he held aesord. 
‘ingly that noappeal lay to him against that 
order, but that the only remedy of the plaint- 
‘iff was to apply to have the dismissal of the 
‘suit setaside. We are of opinion that Order 
'IX has no applisation to the spesial set of 
eireumstenees contemplated by Order X,rule 4, 
‘We think that Order X, rule 4, is a self. 
eontained Code, as it were, for the eases where 
‘the party is ordered to attend. beeause the 
‘Court desires to have his evidenee, and we 
think that it really makes no differenes that 
the Distriet Munsif, as it were, labelled the 
order he made as being made under the 
provisions of Order 1X, We, therefor, 
think that this must be treated as being 
in form, what if must have been in 
substanse, unless it was made without 
jurisdistion whatever, a judgment prononeed 
by virtue of the provisions of Order X, rule 4, 
elause 2. Against sush an order an appeal 
slearly lies, and we must remand this ense to 
the learned Judge for disposal aeeording to 
law. Costs will abide. 
© MOP < 
T Petition allowed. 
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CALOUTTA HIGH COURT. 
APPEAL FROM ÁPPELLATE DEOREE 
' No. 267 or 1920, 
February 22, 1921. 
Presents—Mr. Justiee Buckland 
and Mr. Justice Cuming. 
Sheikh ARABULLA. AND OTHERS 
— Derenpants Nos, 2 AND 3— 
APPaLLANTS 
versus 
SUNAMANI DAS AND OTHERS—- 


PrLAINTIFFS— RESPONDESTS. 
Landlerd and tenant—BHjectmeni—Honsa fide tenant 
under de facto proprietor—~Real proprietors right 
to eject, 


A cultivator who is im possession of land as a 
bona fide tenant under a settlement ‘entered into 
with a de facto proprietor, who in good faith induct- 
ed him into the land, is not liable to be ejected by 
the real proprietor asa trespasser on the ground 
that the de facto proprietor had no power or autho- 
rity to settle the land which was not his. [p. 983, 


cols. 1 & 2,] - 

Appeal against a desree of the Offisiat- 
ing Subordinate Judge, Second Court, Sylhet, 
dated the 30th Ostober 1919, reversing 
a deeree of the Munsif, Seeond Court at 


that placo, dated the 21st Marsh 1919. 


FAOTS appear from the judgment. 

Babu Jatindra Mohan Ohowdhury, for the 
Appellants.— The defendents are appellants. 
The appeal arises out of a suit for ejestment. 
The first Court held that the defendants were 
not liable to evistion and gave a partial 
relief. On appeal it has been held that we 
are liable to be ejeated from a portion of the 
land. My submission is that I am a bona 
fide tenant, besause the title of my predeaessor 
has not been denied. Kartiek Ram was 
admittedly the proprietor who was followed 
by Girish, between whom and the plaintiff 
there was a sompromise. But I have been 
all along paying. rents, Hense I eannot be 
sjected, as we are bona fide tenants having 
been in possession for nearly twenty years. 
Refers to Rajendra Nath Roy v. Nanda Lall 
Guha (1), Binad Lal v. Kalu Pramantk (2) 
Brojabast Koer v. Ram Sankar Das (3). 

Babu Hemendra Kumar Das, for the He. 
spondents,—The appellant has not ' been 


(1) 26 Ind. Oas. 977; 19 C. L. J. 696; 180, W N 
206 l 


(2) 20 U. 708; 10 Ind, Dec. (N. a.) 477 (P. B.). 
(3) 29 Ind, Cas, $34; 23 O, L, J. 688 at p. 6 9 
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ejected from the entire lands taken settle. 
ment of by him from Girish. The point now 
taken has been raised for the first time. 
Refers to Krishna Nath Ohakravarii v. Muham- 
mad Wang (4). The lands in suit are 15 poas of 
whish I have given up half. I have been 
given khas possession of the rest, I submit 
the appellant eannot have any grievanse under 
the sirsumstances. 

Babu Jatindra Mohan Ohowdhury replied 
briefly, . 


JUDGMENT.—We think that this appeal 
should be allowed. The lower Appellate 
Oourt has held as follows :—" The defendants 
did not take the land from the plaintiffs. They 
must be eonsidered as trespassers so far as 
that portion of the land is sonserned." The 
Subordinate Judge then goes on to say: 
Kartis Ram had no power or authority to 
settle lands with defendants whieh were not 
his," Now, the ease for the defendants was 
that they held the lands under Kartie Ram. 
They have, as a matter of fast, baen in poses- 
sion for a period of twenty years, It is elear, 
in our opinion, from the words we have 
quoted, that the Subordinate Judge meant 
that, at the time when the defendants went 
into possession, they did so under a settie- 
ment entered into with Kartio Ham as 
de facto proprietor. On looking at the judg- 
ment of the first Court in whioh the following 
passage osaurs: From the evidense ndduaed 
in this ease it is quite elear that the defend. 
ants Nos, 2 to 7 have been in possession of the 
land of this snit as tenants under Kartie 
Ram and his vendee, defendant No, 1,” we 
think it is also elear that the Munsif meant 
to find that the defendants were in possession 
as bona fide tenants under Kartio Ram who 
had given settlement to them. Ona these 
fasts, the oase seems to fall within the judg. 
mentin Rajendra Nath Roy v, Nanda Lal 
‘Guha (1). We are not unmindfal of the 
caution expressed in the judgment in 
Krishna Nath Ohakravarti v. Muhammad Wate 
(4), in whieh it was also said that “it is 
essential that the lessor should be in possession 
of the disputed property as de facto landlord 
and that in good faith he should have 
industed into the land a oultivator who has 
adeepted the settlement in good faith,’ We 


(4) 31 Ind. Cas. 789; 21 0. W. N. 93; 230, L.J 
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think that, in substanse, the findings in this 
ease amount to this and the prinsiple laid 
down in. these sases applies here. That 
being so, the learned Subordinate Judge was 
in error when he went on to gay, after saying 
‘that Kartia Ram had no authority to settle 
the lands, that, ex hypothesi, the plaintiffs 
were entitled to get khas possession. Ín our 
judgment, this appeal must be allowed, the 
judgment and desree of’ the learned Sub. 
ordinate Judge must be set aside and the 
judgment and deeree of the Munsif restored 
with sosts in this Oourt and in the lower 
Appellate Court. 


Appeal allowed, 


LOWER BURMA OHIEF COURT. 
Firat Oryin ÀÁPPRAL No, 4 or 1919. 
June 21, 1920. 

Present :—Mr. Robinson,-Offg, Ohief Justiss, 

and Mr. Justiso MasGregor. 
D, R, SAKLAT ANDOIHEES-—ÀPPRLLANTS 
versus 


BELLA AND ANOTHESE— RESPONDENTS, 
Temple— Worship, exclusive right of—Injunction 
—Civil Procedure Code (Act V of 1908), O. I, v. 8, 
O, XXXI, r, 1 — Parties, 


Every person whose right of worship in a 
mosque or temple is interfered with or who has 
been excluded from or denied that right, is com. 
petent to maintain a suit against those who in. 
terfere with or deny his right. | p. 966, col, 1.) 

Similarly, a suit is maintafnable at the instance 
of an individual for an injunction restraining the 
defendant from entering a temple and taking part 
in the worship, on the ground that the latter not 
being a member of the class for the use of which 
the temple is dedicated, his presence in the, 
temple and participation in the worship amounts 
to an interference with the plaintiff's exclusive 
right of worship and constitutes “a desecration of 
the temple. [p. 967, col. L] 

The provisions of Order XXXI, rule 1, of the 
Civil Procedure Code are not applidable to such a 
case and the trustee of the temple is not, therefore, 
a necessary party to such a suit. [p. 967, col. 2.] 

Order I, rule 8, of the OCivil Procedure OCode ig 
merely permissive and is intended to provide,a 
remedy for casesin which it might be difficult or im. 
possible to implead all the persons it is sought to 
affect, It would apply to cases where the right sought 
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“to be enforced is held jointly with others, and if can 
be utilised where the right is held in common with 
others, but it does not operate as a bar to the suit to 


establish a right possessed by an individual. [p. 967, 
cols. 1'& 2. 


Appeal, 

Mesars, Rutledge and N. M. Cowasji, for the 
Appellants.  . 

Messrs, Giles and Lentaigne, for the Re- 
" :Bgpondents. . 
E JUDGMENT} 

Rosrnson, Orra, O. J.— Plaintiffs are Parsee 
residents of Rangoon professing tbe Zoroas- 
trian. .religion, and they sue the two 
defendants for a deoslaration that the first 
defendant is not entitled to the use and 
-benefits..of the Parsee fire temple in Dal- 
housie Street, or to attend or participate 
in any of the religious seremonies performed 
therein, seeondly, for an injunetion restrain- 
ing. the first defendant from entering the 
said fire temple premises, and, thirdly for 
an injunetion restraining the second defend- 
ant from taking the first defendant into 
the fire temple premises. The plaint sats 
out that by a deed of sonveyanee dated 
29th Mareb 1868, the Government of India 
granted certain lands to two Parsees upon 
trust to build and maintain npon the said 
land a: temple for-the use of the Parsee 
population. A temple was built in aesord- 
anee with the provisions of .this deed, 
and the Parsee community used and main- 
tained it until the year 1904. It was 
known as the Parsee fire temple. In 1904 
omanji Cowasjée, the trustee of the said 
- trust, with the sonsent of the Parsee com. 
‘munity es&used thé old building to. be 
‘demolished, and erested 4 new building on 
the site to be used as a fire temple in-the 
plaee, of the old. fire temple, and by a deed 
of declaration and dedieation dated the 20th 
August 1904, he deelared that be held 
‘the same in truat for the free and un- 
yestristed use of the Parsee inhabitants of 
e Rangoon professing the Zoroastrain faith, 
Plhintiffs' go on to say that they are members 
of the Parsee sommunity and worshippers 

at the said temple and that they have 
instituted this suit not only on their behalf 
‘bat on behalf of -a very large number of 
members of tlie Parsee community of 
Rangoon who àre interested in the said 
temple. They then go on to set out that 
the first defendant is the daughter of a 
Adoánese Native Ohristian, that the sbeond 
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defendant alleges that the mother of the 
first defendant was a Parsee and that the 
first defendant was duly and validly aonverted 
and initiated into the Zoroastrian religion. 
Plaintiffs deny these allegations and put de- 
fendants to striet proof of them and also of 
the sontention that the said first defendant 
could have been validly sonverted to the 
Zoroastrian faith. t is then alleged that 
‘on the morning of the 21st Mareh 1915, 
being the Jamshedi Nowroz, while. the 
Jasan seremony was to the knowledge of 
the second defendant being performed, he 
brought the first defendant to the temple 
premises and aaused her to sit within the 
saered presinsts of the temple, and thereby 
not only wounded the religions feelings 
of religiously  inelined  Parsees but also 
saused the deseeration of the said. sasred 
temple. They then alleged that only mem. 
bers of the Parsee eommunity professing 
the Zoroastrian religion are. entitled to the 
use of the said fire temple or to have 
access to the saered presinets of the temple 
or entitled to attend, witness, or take part 
in any religious seremony held therein, They 
further alleged that on no oseasion has-any 
person, being the issue of a non-Parsee 
father, been allowed the use and benefits. 
of this or of any other Parsee temple 
or has been permitted to have access within 
its presineta or be present during the per. 
formanse of religious ceremonies held therein, 
and that it was nevar the intention of the 
Parsee sommunity that «children of. non. 
Parsee fathers should ba allowed the use 
and benefits of the Parsee temples granted or 
dedisated for the nse of the Parsee som- 
munity, They next set out that the shild 
of an alien (a non.Parsee) father is not 
a Parsee and has never been considered to be 
a Parsee by the Parsee community, and that 
sush a shild is nota Parsee in assordanes with 
the well-established, resognised customs and 
usages of the sommunity, They further 
contend that even assuming the first defend. 
ant sould have been or has béen duly and 
properly admittéd into the Zoroastrian re. 
ligion, and assuming also that her mothar 
was a Parsee, the said first- defendant even 
then is not and eannot be sonsidered a 
Parsee or a member of-the Parsee populh- 
tion or somihunity, in the absense of the 
essential and indispensable requirement that 
her father should bea Parsee. The defend- 
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tants pleaded -that the plaint diselosed no 
sanse of nation and that the guit was not 
maintainable. They admit that the land 
was granted as stated in the plaint and 
erave leave to refer to the grant for its 
terms. They then set out sertain other 
faets as regards the subsequent grant both 
‘for the fire temple and a burial ground, 
but deny that the terms thereof are as- 
eurately set oat in the plaint. They deny 
‘that the plaintiffs ara suing on behalf of 
a large number of the Parsee eommunity 
of Rangoon. They allege that the first 
defendant’s mother was a Parsee lady and 
her father a Goanese Christian, and that 
‘she had been brought up by the sesond 
defendant from early infansy as his daughter 
as a Parsee and in the Zoroastrian faith, 
and that she was duly initiated in the 
Zoroastrian religion. They say that the 
‘first defendant attended the temple on the 
.oseasion referred to in response to in- 
‘vitations issued -by the priest of the 
temple and olaimed that she was entitled 
to attend the temple and the religious 
.seremonies held thereiv, that her attendanae 
gave no sanse of offenses to the religious 
‘feelings of Parsees or others and did not 
desesrate the temple. They deny the other 
allegations generally and say they are ir- 
‘releyant and embarrassing and should be 
-atruek out. 

On the day the plaint was filed (31st 
Mareh 1915) it was ascompanied by an 
‘ppplisation that under the provisions of 
Order I, rule 8, of the Oivil Prosedure 
Oode permission might be granted to the 
plaintiffs to sue on behalf of and for the 
benefit of all persons interested in the 
said fire temple, and that notiee of suit 
might be given by publie advertisement. 
This application was granted without auy 
notiee being given of it to the defendants. 
“An advertisement was issued and in due 
sourse the written statement was filed. The 
ease was first fixed for settlement of issues, 
and on the day fixed Oounsel were heard 
and the issues were framed, and it is stated 
in the judgment these issues were agreed 
to by the parties. The first two issues 
‘are: (1) whether the plaint diselosas any 
sauso of astion, (2) whether the suit is 
maintainable.* These two iesues were by 
‘sonsent tried as preliminary issues in the 
j{Oourt :below and the learned Judge in his 


INDIAN CASES, 


-deseeration of their 


4068 


judgment thus sets oat the plaintiffa’ ease: — 
“That the sexond defendant introduded the 
first defendant, a lady whom the plaintiffs 
dealare not to be a Parsee, into the said 
fire temple and thereby, as they alleged, 
sommitted a traspass and furihermore de? 
sesrated the temple and infringed their right 
of exalusivs worship, that is, their right to 
worship alone and undisturbed by the pre. 
Renee of persons not belonging to their 
religious eommunity." He held that tha 
matter might be si (1) as an ordinary 
traspass by defendant on to the land not 
belonging to her, (2) as a trespass into the 
temple erested on sush land and (3) an inter. 
ferense with the plaintiffs’ right to exelusiva 
worships. He held that so far as the first 
two causes of astion were eonserned the 
suit would not lie; as regards the third he 
held that the sait would lie. With the 
sonsent Jf Counsel the appeal has been arga- 
ed before us on these two issues frat, and 
wa have now to pass orders on them. 

A sonsideration of the plaint makes it 
perfestly elear tha: the allegations of the 
plaint were that tha astion of the defend. 
ant sonplained of not only wounded the 
religious feelings entertained by religiously 
inelined Parsees, but also eaused the deseora. 
tion of the said temple, and the ground 
on whish they based their rights to the 
exelusive use and benefit of the temple 
and to the undisturbed performanse of their 
religious eeremonies therein are that the 
temple was dedieated for the free and 
unrestristed use of Parsee inhabitants of 
Rangoon professing the Zoroasirain faith, 
They claimed to be entitled to the banefits 
and use of this temple for the purpose of 
saying prayers, and having their religions 
ceremonies performed without the intervon- 
tion or the presenee of persons therein who 
are not entitled to use the temple or to 
take part in the ceremonies, and they 
alleged that the only persons so entitled 
to use the temple are the Parsee inhabitants 
of Rangoon professing the Zoroastrian faith 


and that the first defendant not being s 


Parsee and not being properly sonverted 
or initiated into the Zoroastrian religion, 
was not entitled to use the temple, 
and, therefore, that her use of it wounded 
their religious feelings and also eaused the 
temple, and they 
further allege that this is the ease eyen if 
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she had been the daughter of a Parsee 
mother and validly aonverted to, and 
reseived in the Zoroastrian faith, beeause 
she was not also a Parsee. 

The first question that we have to eon- 
sider is whether there was any personal 
individual eause of action resting in the 
plaintiffs, There are numerous authorities 
to support the principle that every person 
whose right of worship in a mosque or 
temple is interfered with or who has been 
exeluded from or denied that right, is som- 
petent to maintain a suit against those who in- 
terfere with or deny his right, It is suffisient 
to refer to the eases of Jawahra v, Akbar 
Husain (1), Vengamuthu v. Pandaveswara 
Gurukal (2), Venkatachelapati v. Subbarayadu 
(3), Srinivasa Ohariar v. Raghava Oharsar (4) 
and Anandrav Bhikaj$ Phadke v. Shankar 
Daji Oharya (5). It is said that these are 
all eases in whieh the plaintiff has been 
himself exeluded from the mosque or temple 
and that his personal right of action is 
obvious; that they form no authority. for 
an opposite proposition that the infringe- 
ment of his right by the user of the temple 
by a third . person olaiming to be entitled 
to Jo so,is a right of aetion personal to 
him; and thatit is only a right he possesses 
jointly with the remaining members of his 
eommunity and a right as to whieh a suit, 
if brought, mast be brought by the trustees 
or by some members of. the community suing 
‘with the permission of the Oourt for and 
“on behalf of all. 
was eited is a ease whieh ir, in my opinion, on 
all fours with the present ease. In the ease 
‘last quoted four persons of the Ohitpavan easte 
of Marathi Brahmans bronght a suit, alleging 
that they and the members of their caste 
and two other sastes possessed the exelusive 
right of entry into and worship in the 
sanstuary of the temple, and that the defend. 
ants, though Brahmans, not being members 
‘of the privileged * sastes, infringed that right 
and polluted the shrine by entering the 
sanetuary and performing their worship 
‘therein. They prayed for a deelaration of 


(1) 7 A. dE. A. W. N. (1884) B24; 4 Ind. Dec. 
(x. 8.) 390 (E. B.). 

(2) 6 M. 151; 2 Ind. Deo. (x. 8.) 884. 

(8) 18 M. 293; 4 Ind, Deo. (N. s.) 916. 

E 28 M. 28; 7 M.L, J. 281; 8 Ind, Dec, (N, s.) 


e) 7 B. 323; 7 Ind. Jur, 613; 4 Ind. Des, (xN. s.) 
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their right and an injunstion restraining 
the defendants from interfering with it. It 
was held as regards the maintainability of 
the suit thet the plaintiffs sould maintain 
the suit for the personal injury alleged to 
have been suffered by themselves by the 
pollution of their sanetuary. It appears to 
me that in the present ease, and eonsidering 
only the question whether the plaint diseloses 
any eause of astion, it. must be held that it 
does, We are not now eonsidering whether 
the allegations made are established or not, 
but whether these allegations, if estab- 
lished, would entitle plaintiffs to the reliefs 
they elaim, so as to permit of the suit being 
entertained by the Court, ït was found by 
the learned Judge in the Court below that 
the injury to their religions feelings and 
the alleged deseeration of their temple by 
the presenee of a non- Zoroastrian attending 
and taking part in oneof their religious 


ceremonies would form a good eause of 


aetion, and I aan see no ground whatever for 
not aseepting that view. The learned Judge 
held, however, that if the first defendant 
had been duly initiated into the Zoroastrian 
faith, there would be no desesration of the 
temple and there eould be no injury to their 
religious suseeptibilities. The plaintiffs 
elaim that they have reeeived injury and 
that their temple has been deseerated by 
the presenee at this ceremony of a person 
who was not a Parsee, but that point the 
learned Judge held he was unable to sonsider : 
in this partieular ease, holding that the 
allegation that the temple had been dedieated 
for the use of Parsees only who professed 
the Zoroastrian religion, set up a sause of 
astion.whieh amounted to an allegation of a 
physieàl trespass or a breash of trust, and 
that sould not be dealt with unless the 
trustee was made a party to the suit, But 
if the plaintifis have a right to sarry on their 
worship in this temple undisturbed by the 
presense of any.one but those who are 
Parsees professing the Zoroastrian religion, 
that right, it appears to me, may be infringed 
ifthey are disturbed by the presense of a 
Zoroastrian who is not a Parsee. I do not 
see what distinstion can .be drawn between 
an allegation based on the faet that the 
injury was by the defendant not being 
Zoroastrian, and the injury* based on the 
allegation that she was not a Parsee. It may 
be that i in the one ease it would be held that 
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an injury was inflicted for whieh relief would 
be granted by the Oourt, and in the other 
ease that no injury was inflieted for whieh 
relief sonld or should be given, but that is 
not the question that we have to deal with 
now, but merely as to whether the allegations 
set up form an adequate sause of nation 
whieh might, if established, entitle plaintiffs 
to reliefs at the hands of the Court, It may 
be pointed out that “when the issues were 
drawn, an issue waa framed as to who are the 
persons entitled to the benefit of the fire 
temple trust, and a further issue was drawn 


as to whether the first defendant being the. 


daughter of a non-Parsee father, eould be 
initiated into the Parsee eommunity. The 
issues were fixed by sonsent. These issues 
were undoubtedly framed with referenes to 
the allegations in the plaint that whether 
or not she was a Zoroastrian, she was never- 


theless not entitled to the use and benefit of- 
the Parsee fire temple. l 


In the Bombay onse eited, it was claimed 
that the shrine was polluted by persons not 
entitled to worship in the sanetuary doing 


80, though they were also Brahmans, and 


here also it is alleged that the temple is 
deseerated by a non-Parsea worshipping, 
and that the plaintiffs’ feelings are wounded 
by ber presense while religions seremonies 
are performed. I would, therefore, hold 
that the plaintiffs have a sanse of astion 
arising out of the allegation that the first 
defendant was not a Parsee, as well as 
one arising out of the allegation that she 
was never duly and properly intiated into 
the Zoroastrian faith, In my opinion the 
two causes of action are personal to the 
plaintiffs individually. 

Next, it is urged that the suit is not main. 
tainable by reason of the provisions of Order 
I, rule 8, and Order XXXI, rule 1. If the 
right of auit is personal to the plaintiffs, no 
question under Order I, rule 8, seems to arise. 
It is true that they did apply for permission 
on behalf of, and forthe benefit of all 
persons similarly interested as themselves 
and that permission was granted, but at the 
same time it was urged that they never 
availed themselves of this permission, They 
no doubt applied with the idea of making 
the desision they hoped to get binding on 
the whole sommunity, but this does not 
affeeb their personal eause of aetion, or 


deprive them of it, Moreover, this rule is 
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permissive only. It is intended to, provide 
a remedy for eases in whieh it might be 
dificult, or impossible to implead all the 
persons it is sought to affest, It would 
apply to enses where the right it was sought 
to enforea was held jointly with others, 
and it san be utilised where the right is held 
in sommon with others, but it does not 
operate as & bar to the suit to establish a 
right possessed by an individual. 

Lastly, it is urged that the suit is not 
maintainable beeause the trustee ia not a 
party to it, whieh, it is said, is made essen- 
tial by the provisions of Order KAKI, rule 1. 
That order deals with suits by or against 
trustees. As fo this point also, the faet 
that the injury is personal to the plaintiffs 
disposes of it, but I would add that in my 
opinion this is nota suit "eoneerning prop- 
erty vested in a trustee" within the 
meaning of that rule. Had the plaintiffs 
asked for possession of any of the property 
or brought any other elaim affeeting the 
property direetly, the suit would, no doubt, 
be one eonserning property, buta right in 
sonnestion with property is a different thing 
to a slaim soneerning property. The right 
that the plaintiffs elaim, and ‘whieh they say 
has been infringed, arises in sonnestion with 
the dedisation of the fire temple, and it is 
the breach of that right against whieh they 
aak for relief. They do not seek to. affeet 
the property itself in any way, nor do they 
geek to obtain any remedy or relief against 
*the trustee. 

But it has been held by the learned Judge 
of the Court below that it would be impos- 
sible to some to any desision as to the 
proper interpretation of the dead of trust in 
the absenee of, and behind the baek of the 
trustes in whom the property is vested 
under that deed, and without hearing him. 
For the purposes of the relief that is 
claimed against the first defendant, whieh 
is a personal relief,ethe question as to the 
plaintiffs’ slaim that the property was 
dedicated to the use and for the benefit of 
the Parsees only has to be desided, and [ 
am unable'to hold that the absense of the 
trustee from the resord prevents the Court 
from eonsidering “ib. For the above, reasons 
I-am of opinion that the plaint diseloses a 
sause of astion, and that in respest of injury 
alleged to be done by the faet that the first 


defendant was not a Parsee, as well as 
* € iy 
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hat shee was mot a Zoroastrian, and further 
‘that the suit is maintainable. 
MacGregor, J.—I sonour, 
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APPELLANTS 
versus 
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Cil: Procedure -Code (Act V of 1908), O. VII, 
vr, 14 (2), 18 .1.— Document not listed by plaintiff 
admitted as evidence—Appeal—Objection to admission 
taken ed -firat time im appeal— Evidence Act (I of 
1872), s..392 (6)— "Family pedigree,” admissibility 


of. 


A plaintiff is not bound to list any document in 
his plaint.as relied upon, unless he knows of the 
existence of that dopoment when he files the plaint. 
[p. 969, col. 1.] 

The plaintiff in g 6945, after filing his plaint, 
tendered: in evidence a book of pedigrees, the 
existence of which was not known to him when 
he filed his plaint, and no objection to its préduction’ 

' was advanced by the defendant: 

Held, that.he could not in appeal object to the 
admission of the book on the ground of plaintiff's 
failure to list it in the plaint. | p. 969, col. 2.] 

The words “family pedigree" in clause (8) of 
section 82 of the Evidence Act do not necessarily 
include.such a pedigree as is in the possession of 
a member of the family concerned, nor do they 
indicate that the actual possession ‘of the ae 
need be with the family concerned. [p. 970, col 1 


In order thata “family pedigree" be admissible i im 


evidence under section 32, qjause (6? of the Hvi- 
dence Aot, it is nob essential that, all the writers 


of the pedigree should have special means of 


knowledge. [p. 969, ool. 2.] 
Appeal against a dearee of the Distriet 


Judge, Nimar, dated 28th July 1579, in CiviU 


Appeal No. 20 of 191v. 
Mr. Aimaram Bhagwant “for the Appel- 


lants. 
Mr, W. R. Puranik, for the Respondent, 
JUDGMENT,-—In this cass the plaintiff, 
who Js ‘the respondent inthis Court, sued 
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to obtain a share in an estate of whieh 
the last male holder was one Bhika, He 
was given 8$ deoree for one fifth share by 
the Trial Judge and the defendants’ appeal 
to the Distriet Court was dismissed. 


The plaintiff's slaim rests on the alle. 
gation that he is related to Bhika in the 
same degree as the defendants. The plaint 
was filed on the 4th of February 1915 
and ineludes a list of dosuments on which 
the plaintiff relied in support of his olaim. 
On the 18th of July, after  deeision of 
& preliminary issue, oral pleadings on the 
merits were  resorded and. the plaintiff's 
Pleader then put in a list of dosuments 
on whieh he relied, but without filing any 
of them. Issues were then framed and in. 
the sourse of several subsequent hearings 
oral evidense was resorded. On the 17th 
of September 1918 the plaintiff examined one 
Ohhotu (P.W. No. 5), who admittedly belongs 
to a family of bards or geneslogists, whieh 
eonserns itself with resording the genealogies 
of eneh families of the easte (Kolhi) to 
whish the parties belong as live in the 
neighbourhood. This person  produeed a 
book (Exhibit P-6) whish purports to contain 
a number of sueh pedigrees, including that 
of the present parties. Chhotu was erosa- 
examined at length by the defendanta’ 
Pleader, but no’ objestion to the produetion 
of the book was then advaneed, Nor does 
the judgment of the Trial Judge sontain any 
indieation that eonsideration of the book 
was objested to besause it had not been 
mentioned in the list of doanments 
relied upon, whieh forms part of the 
plaint, 

In first appeal the point that the book, 
wrongly dessribed in the memorandum as 
Exhibit P 5, should not have been admitted 
in evidense because of the ‘plaintiff's’ 
failure to list it in the plaint, was raised 
for the first time. The lower Appellate 
Court held that this objection was raised 
too late and also remarted that the plaint. 
iff was possibly unware of the existenos 
of the bookat the time when the plaint was 
filed. 


The ‘Trial Judge -held the pedigree in 
the book to bs relevant under elauae (6) 
of sestion 32; Indian -Evidense Ast, and 
the same view’ was taken by- the lower 
Appellate Court, whieh added that .lause 
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r (5) . of the same me was also appli- 
eable, 

Iw sedond appeal it is urged for the 
: defendants that as the plaintiff relied on 
Exhibit P.6, he ougut to have entered it 
in the liat whieh rule 14 (2), Order VII, 
First Sahedule, Civil Prosedure Oode, pre- 
seribed, and that rule 18 (1) of the same 
Order presluded the Trial Judge from 
reseiving the doaument, whether thedefendanta 
objested to its reseption or not, This sonten- 
tion is based upon rale 18 (1), whish runs as 
follows: — 

“A dosument whioh ought toba prodused 
in Court by the plaintiff when the plaint 
is presented, or to be entered in the list 
to be added or annexed to the plaint, 
and which is not prodnoed or entered aesord- 
ingly, shall not, without the leave of the 
Court, bə reseived in evidenee on his behalf at 
the hearing of the suit." 

Now it seems to me olearly impossibla 
to hold a plaintiff bound to list any dosument 
in his plaint as relied upon, unless he 
"knows of the existence of that -doaument 
when he files the piaint. The Court eannot 
. possibly be ‘aware of the state of his 
‘knowledge at the previous stage when 
‘paked to regsive &' doanment in evidenme, 
nnless the reeard already enables the fast 
to be known or knowledge is alleged 
by the opposite party and admitted by 
the tenderer, I am asked to hold, on 
the atrength of the following passage in 
the eross examination of the bard Chhotu 
(P. W. No, 5), that the plaintiff was in posses- 
sion of an extrast from the book when he filed 
his plaint:— 

“Some two months ago the plaintiff had 
some to eonsult the entries of the bahi, 
but about 10 months ago he had some at 
Faizpur to get a sopy and I had given 
a sopy." 

Stress is also laid on the fast that the 
genealogisal tree appended to the plaint, so far 
as if goss, differs in no respeet from the 
pedigree in the book. 

Unless farther evidense is taken, it sanno: 
be held with sertainty that when the plaint 
was filed the plaintiff was aware of the 
existenee of his pedigree in Chhotu's book, 
Farther even if, sash evidense had been 
taken when the document was prodnead, 
the Trial Judge would still have been ina 
position to give leaye for its reseption and 
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for all that appears to the contrary in rule 
12 (1), Order VII, would not bave been 


bound to record any reason for taking this 
sourse. 


Farther, if the Oourt had been 
aBntisfied that the book must have been in. 
existense at the time the suit was instituted, 


it might < well have given the necessary leave 


in spite of any failure of duty on the 
plaintiff's part, the objeet of rule 18 being 
dosumenis being 
set up after the institution of & suit: see 
Devidas Jagiivan v, Pirzada. Begam (1). In 
these eireumstanses I am unable to think 
ba ruled out on the 
technieal ground put forward for the 4rst 
time in the lower Appellate Court. Sneh 
a ground may doubtless be rested on a rule 
of publie poliey sush as the partiss should 
not be allowed to waive even by eonsent: seas 
Inuguntt  Prakasarayanim Qaru v. Y. P, 
Fenkata Rao (2), and so it may be distin- 
guished from an objestion to the admisaibility 
of evidense on the mare ground of improper 
proof, sush as was dealt with in Dalchand 
v. Ganga Singh (3), Kishori Lal v. Rathal Da 
(4) aud the Madras ease just sited, An 
Appellate Court, however, will not ordinarily 
allow additional evidenoe to be resorded, and 
I agres with the opinion expressed by the 


.learned Judges in Jahangir v. Sheoraj Singh 


(5) that objestion to the admissibility of 
evidenee taken at the last stage of litigation 
is not to be ensouraged. On the assumption 
then that Exhibit P.6 is a relavantdoenment, I 
sonsidet that ita reception in evidense sannot 
now be disallowed. 

It is urged for the appellants, in the next 
plase, that alause (3) of nestion 32, Indian 
Evidenss Aat, does not apply to the pedigree in 
Exhibit P-6, beeause the evidenea fails to 
establish thatall the writers of the pedigree 
had special means of knowledge. This con. 
tention involves reading into elause (6) words 
whieh appear in elause (5) only, and ia, there. 
fore, unsustainable; fee Woodroffe and Ameer 
Als Law of Evidenee appliesble to British 
India, page 320 (6th Edition). 1t is alsa 
urged that the words “family pedigree” in 


(1) 8 B. 377 at p. 880; 4 Ind. Deo. (x. s.) 626. 

(2) 21 Ind. Cas. 319; 88 M. 160; 25 M.L.J. 880, 
(1913) M. W. N. 800, 

(3) 15 C, P. L. R, 123. 

(4) 81 O. 155. 

(5) 80 Ind. Uas,-506; 87 A. 600; 13 A. Ld, 817, 
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elausoe(6) nesessarily inolude cnly such a 
pedigree as is in.the possession of a member 
of the family eoneerned. Sueh an interpreta- 
tion is, in my opinion, unsuitable for a seountry 
like this, “where illiterasy is sommon even 
among eomparatively well-to-do families and 
pedigrees are in faob often maintained by 
outsiders who make a business of doing so. 
The elause in question makes relevant sertain 
statements upon any tombstone, family 
portrait-or other thing on whieh suoh state- 
ments may be made, and these words appéar 
to me to indieate that the actual possession 
of the resord need not be with the family 
eoneerned.* ‘Moreover, the other statements 


. with which this elause is sonserned are those 
‘made in any Will or deed relating to the. 


affairs of the family to whieh sueh deseased 
person belonged,". and even sush doeumenta 
might, of sourse, be in the possession of some 
one not & member of that family. In this 
eonnection it is signifieant that the appel. 
lanta addused no evidenee to show that the 
witness Chhotu is not the genealogist of their 
family or that somebody else oseupies that 
position. Indeed before both the lower 
Courts there was no satisfactory evidense 
other than Exhibit P-6 to sonnest the 
appellants with the deceased Bhika. Farther, 
the sonnestion as given in the book differs 
sonsiderably from that whieh the appellants 
put forward, i sonelude then with the Trial 
Judge- that Exhibit P-6 is relevant under 
elause (6) of sestion 32, Indian Evidense 
Act. j : 

The only other point pressed is that Exhibit 


P.6 is not an original resord but merely 


a eopy of an original whieh has been destroy- 
ed. This eontention is supposed to be justi- 
fied by the evidenee of the bard Ohhota. I 
find, however, on reading his deposition that 
he expressly deseribed this book as having 
come down to him from his father. He no 
donbt stated that some pages had been 
copied out of an old bhaz* but he also desorib. 
ed the entries relied upon as made in his 
father's time by the hand of a gomashta who 
died 15 years ago. The method of maintain- 
ing this sollestion of pedigrees m&y be sueh 
as to ‘dissount in some measure their value as 
evidense, but this is & matter for the lower 
Courts and not one in whioh a Court of seaond 
appeal ean interfere with their eonelusion. 
The Trial Judge gavea number of reasons 


for aeeepting the entries as genuine and’ 
€ 


INDIAN OASES. 


[1921 


satisfastory and his view was ascepted by th 
Distriet Judge in appeal. 


<..." The result is that this appeal faila and is 


dismissed with eosta. In the lower 
‘Courts costs will be paid as already 
ordered. , ; 

Appeal dismissed. 


" LAHORE HAIGH COURT, 
Sgoonp Civit, Arrear No. 2056 or 1918, 
July 2, 1921, 

Present : —Mr. Justise Martineau, : 
KIRPA SINGH AND ANOTHER 
DRFENDANTS—- APPELLANTS 
versus 

MULA SINGH-—PrAINTIEE-— . 


RESPONDENT, 
Minor —Guardian ad litem— Negligence—Decree — 
Sale im emecutton, ` | 


Where the guardian of a minor defendant is 
guilty of negligence, the decree passed against the 
minor is nof{on that account, a nullity. It is only 
voidable at the instance of the minor, and a sale 
in execution of such a decree is perfectly valid. 
[p. 971, col. 1.1 

Sesond appeal from a desree of the 
Distriet Judge, Sialkot, dated the 3rd April 
1918, reversing that of the Munsif, Firat 
aa Sialkot, dated’ the lith Desember 
1917. : 

Lala Téraíh Eam, for the Appellants. 

Mr. Badr ud Din Kureshi, for the Re- 
spondent, 

JUDGMENT,—Land belonging to Kirpa 
Singh was mortgaged to one Devi Ditta. 
The latter sut down some trees on the land 
and Kirpa Singh brought a suit against him 
to'resover their value. The Munsif added 
Devi Ditta's step brothers, Mula Singh 
and Buta Singh, who were minors, as defend- 
ants, aud their mother, Musammat Jiwan, 
was appointed their guardian ad litem, The 
Munsif on the 23rd November 1915 passed 
a deeree for Rs, 25 against all the defendants, 
In exesution of the desres a house belonging 
to the minors was attashed and’ sold, and 
was purchased by Jhanda Singh. The sale 
was confirmed and Jhanda Singh was put in 
possession, .. The present. suit. has been. 
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brough by Mula Singh ‘against Kirpa Singh 
and Jhanda Singh to resover possession of 
the house, on the ground that there was no 
valid deeree against him and that the sale 
of his house in exesntion of the dedtee was 
a nnlity. The firsts Court dismissed the 
guit. The Distrist Judge on appeal has 
found that the interests of the minors were 
not properly protested by their guardian in 
the former suit and he. haa held that the 
deeree passed against them was a nullity, 
and he has aecordingly given the plaintiff 
a deeree for possession of the house. The 
defendants have preferred a sesond appeal. 
Even though the guardian of the minors 
in the former ease was guilty of negligenoe, 
the desree passed against them would not, 
on that aseount, be a nullity, Had the 
minors not been represented by & guardian 
at all, the deeree would no doubt have been 
void, but they were duly represented by a 
guardian appointed by the Court and the 
only result of the guardian’s negligenee 
would be that the desree would be a voidable 
one, The sale effested. in exeeution of that 
deeree would bea perfeetly valid sale. In 
Zain-ul.abdin Khan v. Muhammad Asghar 
Als Khan (1), where property was sold in 
exesution of a deeree whieh was afterwards 


reversed on appeal, it was held by the Privy. 


Connail that the sale sould not be annulled 
as against the auetion-purehaser, who was 
not a party tothe deeree. Also in Kaun- 
silla v, Ohandar Sen (2), where property 
had been sold under a desree passed on a 
mortgage, it was held that the auction. 
purehaser takes a good title even though 
the deeree was one whieh the Court ought 
not to have made, as he ia under no obliga- 
tion to look behind the deeree to see if it 
was rightly made, Similarly in Rewa Mahton 
v. Ram Kishen Singh (8) it was held by the 
Privy Couneil that if a Oourt ordering a 
aala in exesution of a deeree has jurisdietion, 
the purehaser is not bound to enquire into 
the sorrestness of the order for exeoution 
any more than into the sorreetness of the 
judgment upon whieh the exeeution issues. 


3 


(1) 10 A. 168 at p. 187 15 I. A, 12; 5 Sar. FR C. 
J. 128; 6 Ind. Dec. (N. 8.) 112. 

(2) 22 A. 877; A. W, N. (1939) 128; 9 Ind, Deo, 
(N. 8.) 1286. 


"R C, J. 746; 7 Ind. Deo. (x. s.) 18. 
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I hold, therefore, that the ditas i8, not 
entitled to resover possession of the property, 
whish was validly sold to Jhanda Singh, 
I &esordingly assept the appeal, reverse the 
desree of the lower Appellate Court, and 
restore the desree of the first Court dismiss- 
ing the suit, The plaintiff will pay defend- 
ants’ sosts in all Courts, 


Appeal accepted, 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Civi, Revision No. 50 or 1220, 
April I, 1921, 

Present :—Mr., Hallifax, A, J, C. 
MEGHRAJ RAMKARAN —APPLIOANT 
versus 
ABDUL MAJID KHAN-—~Nown. ÁPPUIQANT. 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 17—Kaecution application incorrect— Rejection-— 
Limitation Act (IX of 1908) Sch. I, Art, 182—" Apply. 

in accordance with law," meaning of. 


Under Order XXI, rule 17 of the Civil Pro. 
cedure Code, & Court is not expressly bound 
to reject an incorrect application for execution of 
a decree not amended in accordance with its orders, 
but the effect of theruleis that the Court is bound 
to reject it unless it is duly amended within the 
time or the decree-holder can show thatit dees 
not require amendment. [p. 978, col. 1.] 

Therefore, the presentation of an application for 
execution, however nearly correct, which is rejected 
by the Court as incorrect, whether before or after 
an opportunity has been given to the deoree.holder 
to amend it, or for any other reason, is nob "apply. 
ing in accordance with law” within the moanin 
of Artiole 182 of the Limitation Act, [p. 978, col, 1. 


Applieation, for revision of an order of 
the Judge, Small Osause Oonrt, Nagpur, 
dated the 12th November 1919. 

Mr. D. P. Tiwari, for the Applieant. 

Mr. K. A. Potay, for the Non- Applicant, 

ORDER.—An applisation for exeeution 
presented on the 13th of August 1919 has 
been dismissed in the Small Cause Court 
of Nagpur as barred by time and the deeree- 
holder has moved this Court to revise that 
order, The two a&pplientions prior to this 
were presented on the] 2nd§ of September 

* 
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1914 „and the 17th of April 1917 and 
were both within time. Butin the, appliea- 
tion of 1917 the deeres-holder omitted to 
mention.a re-paymeént of Rs. 10, whieh had 
been admitted in’ three previous applisa: 
tions. The orders passedin regard to that 
applisation were as follows. 
4-5.17. Desree-holder by agent Govind 
Rao present Applisation is in- 
 eorreet. It be returned for amend- 
mentand re-presentation on or be- 
fore 18.6-17. 
18 6-17, Deeree-holder by Govind Rao 
present, Let the resord of exesu- 
tion ease disposed of on 29.8.14 
be sent for as there is a dispute of 
payment of Rs. 10. Oase for 16-7-17, 
16-7-17. Resord not reseived. sane 
; reminder, Case for 11 8-17. 
11.8-17. Deeree-holder absent. Dismissed: 
The deeree-holder then elearly refused 
to amend his application, and even his 
present sapplisation does not mention the 
re payment of the Hs. 10. The reason for 
this is not apparent, as'it is not denied 
that the payment was made. The learned 
Judge held that the application of 1917 
was not in aggordance with law, pregumably 
referring to clauses (e) and (g) of rule 11 
(2) of Order XXI of the Civil Prosedure 
Code, and “that, therefore, the present ap- 
plication is barred by time, siting the 
Allahabad ease of Nathu Ram vw. Tufail 
Ahmad (1). 


. Dhe. applisant in this ‘Court urges that 
the defeat in the’ applisation was tao 
trivial and jmmaterial to render it not in 
agsordange with law, and he sites the 
naling of Deake-Beoskman, J.C, in Vithal 
v..Gopal Rao (2). I would hasitate to olasa 
an admittedly excessive statement of -the 
amount still due under the deeree, whieh 
the desreg-holder steadily refuses to sorrest 
after being ordered to do so, witha mere 
inadvertent omission *to speaity the: Oourt 
whieh passe the desree, whish was the 
extent. of th defest in Vithal v. Gopal Rao 
(2). But it Appears to mo that the nature 
of the defect in. the’ applisÁtion is not 
reaily in question in this ease. I have 
examined Vithal v. Gopal Rao (2) and the 


, 51x. ,oases there mentioned and the raling 


(1) A. W. N. (1890 98. 
(2) 1 Ind. Cas; 24°; 5 N.L R8, 
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of Tyrrel), J., in the anae quoted in the 
order of the lower Court, All those eight 
eases were governed by the Civil Pro- 
sedure Gode of 1682. The provision in 
rule 17 (2) of Order XXI of the present 
Code, that when time is allowed. for the 
amendment of an applieation for. exesution, 
the amended applisation shall be deemed 
to have been presented on the date on 
whieh the original applisation was presentad, 
did not find a place in seation! 245,of the 
old Code, thongh it has -bgen held that 
this was the effect of that seation, whish 
is also indieated .hy the insertion of the 
provision in rule 17. The point, however, 
was not asonsidered in any of the eight 
eases to whieh I have referred, though if 
the view of the effest of sestion 245 whieh 
I have mentioned had then been assepted, it 
might well have desided them all. In 
Vithal v. Gopal Rao (2), Fusloor Ruhman v. 
Aliaf Hossen (3), Rama v. Varada (4), Gopal 
Ohunder Manna v. Gosain Das (5), Samia 
Pillai v, Ohockalinga Oheitiar (6) and in Kalka 
Dube v. Bisheshar Patak (7) it was held that 
the defest in the applieation in eash partieular 
ease was too trivial to vitiate it, and in 
Gopal Sah v. Janki Koer (8) and Nathu 
Ram v. Tufail Ahmad (1) it was ii that 
it was not. 


With the exeeption of Gopal Sah v. Janki 
Koer (8) and Rama v. Varoda (4), all these 
desisions would have been equally sorreet 
under rule 17 of Order XXI if they had 
been regarded from that point of view. 
The defests in the previous applieation for 
exesution in Gopal Sah v. Janki Koer (8) 
are not specified in the judgment, but Prinsep 
and Ghose, JJ., dissenting from Mitter and 
Maslean, JJ., in Fuzloor Ruhman v. Altaf 
Hossen (3) and the Madras High Oourt in 
Rama v. Varada (4), held that the question 
whether the mistake was too trivial to 
invalidate he appligation or not was finally 
desided when the adolisstion was returned 


t 


(3) 10 C. 641; 6 Ind, Deo. iN. 8.) 362, ` 

(4) 16 M. 142; 6 Ind. Deo. (N. 8.) 807. > 

(8) 25 0, 694; 2 C. W. N,555; i8 Ind, Dee, (N, s.) 
892 .F. B:). 

ee ATM, 76; 4 M. le J.& GInd. Dac. (N. s.) 


NU 23 A, 463; A. W. N. (1991) al. i 
(8) .28 0, 217; 12 Ind, Dec. (N. s.) 145, 


E 
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for amendment on aesount of that defest. 
The learned Judges, did not refer to the 
fast that the defestive applisation had 
originally been presented in time and had 
been amended within the extended period 
allowed by the Court for the purpose. The 
facts of Rama v, Varada (4) and also of Rama- 
naan Chetti v. Pertatambt Shervai (9), whieh 
it followed, are very similar to those of the 
present. ease. In both of them the previous 
application -had been returned for amend. 
ment but was never amended and the ease 
was dismissed in default, and in eash ease 
it was held that the defeet was too trivial 
to make the applisation not in sassordance 
with law. With all respest I would say 
that if the question of the materiality of 
the defest -did arise in either ease, it was 


désided in both by the return of the ap- . 


plisation for amendment, as was held in 
‘Gopal Sah v, Janki Koer (8), but that this 
question did not srisein either ange, as in 
both the true deciding fastor was the final 
rejestion of the application under the oom- 
pulsory provision of sestion 245 of the old 
Code. 

Exaetly the same thing happened 
here, Under rule 17 of Order XXI of the 
present Code the Court is not expressly 
bound to rejest an applieation not amended 
in aesordanee with its orders, as it was 
under ‘nection 245 of the old Code, but 
the effeat of the rule is that tbe. Court is 
bound to rejet if unless it is duly 
amended within the time or the extended 
time allowed by the QOourt, or the desree- 
holder ean show that it does not require 
amendment, and the dismissalin default of 
amendment both here and in the two 
Madras cases ean be regarded as nothing 
but a rejeation. Now it is quite impossi- 
ble to hold that the presentation of an 
applieation for .exeaution, however nearly 
sorrest, whieh is rejested by the Oourt 
as ineorreot, whether before or after an 
opportunity has been given to the desree- 
holder to &mend it, or for any other reason, 
is "applying in aseordanse with law,” 
within the meaning of Artisle 182 of the 
Sebedule of the Limitation Ast. An ap- 
plication that is rejected zn limine has no 
more been presénted than one that the 


(9)163M.:250; 24Ind. "Dec. (w.]s.) 453. 
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&pplisant has taken with him into* Court 
but has omitted to offer to the Judge or 
the proper offiser, and it seems to me per- 
festly elear that the dasree-holder in this 


sazo eannot possibly be regarded as having - 


applied af all in 1917, either in aesordanee 
with law or otherwise. The applisation in 
1919 was, therefore, barred by time and 
was rightly dismissed, This petition for 
revision is aseordingly rejeated and the 
applicant must pay all the eosts, in whieh 
Rs. 15 will be shown as Pleader’s fee, 


» 


f Pettiton rejected, 


LOWER BURMA OHIEF COURT, 
Orvit Reviston No, 160 or 1919. 
July 19, 1920. 
Present: —Mr, Justice Maung Kin, 
A. O. T. R. M. OHETTY —A»PLICANT 
versus 
PO U AND OTHERS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), O. XLI, 
rr. 4, 838—Appeal—Appellate Oourt’s power to 


€ decree in favour of person not party. to ap 
peat, 


The pewer conferred upon an Appellate Cour 
by rule 38 of Order XLI of the Civil Presa 
Code can only be exercised in favour of a person 
who isa party to the appeal. [p. 974, col, 1.1 
- Bule 4 of Order XLI of the Code, which empowers 
an Appellate Court to vary the decree of the Trial 
Court so as to affect a plaintiff or defendant who ig 
not & party to the appeal, deals with the case 
where the decree passed by the Trial Court pro- 
ceeds on any ground common to all the plaintiffs 
arto all the defendants. [p, 974, col. 2,] 


Revision. _ 

Mr. Atyer, for the Applieant. < 

Messrs. Bomani? and Surty, for the Re- 
spondenta. p 

JUDGMENT,-—The applicant obtained 
a mortgage deeree in respest of a piese of 
revenus-paying land against the mortgagor 
Po U.* The mortgagor made default in pay- 
ment of revenue for the land, and, to prevent 
the mortgaged property from being sold bg 
Government for arrears of revenue, the appli- 
eant (desree-holder) paid up the-arrenr& Sub. 
sequently he asked the Court whieh passed the 
deeree to add the amount so paid to the amount 
of the deeree. The Court referred him to a 
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regular suit Henee the suit out of which 
this applieation arises, The snit wes against 
Po U and three others who were his lessees 
of the mortgaged property. The Trial Court 
e passed a deeree against Po U, and dismissed 
the suit as against the other defendants. 
Po U did not appeal, but the applisant did 
as agsinst the other defendants. Po U was, 
of eourse, nob a party to the applieant’s 
appeal, The lower Appellate Court held 
that the other respondents were not liable, 
and dismissed the appeal against them. It 
alao held that the applicant was not entitled 
to be reimbursed by Po U the amourit paid, 
as there was no express agreement on Po U’s 
part to pay the same, and dismissed the suit 
as against Po U also, by setting aside the 
deeree passed by the Trial Court against him. 
In doing so, the Appellate Court purported 
to ast under Order XLI, rule 33 of the Code 
of Civil Prosedure. 

It is an interesting question whether under 
the eireumastanoes of the ense (whieh I have 
not fully stated because, in the view whieh 
I take of the meaning of Order XLI, rule 
33, it is unnecessary to do so) Po U would 
be liable, At any rate, the ground on whieh 
the lower Áppellate Oourt held that Po U 
was not ‘liable is quite untenable. This 
applieation is made on the ground that the 
lower Appellate Court had no jurisdietion 
to set aside the desree against Po U. The 
material words of the rule are "may be exer- 
eised in favour of all or any of the respond: 
ents or parties, although sush respondents or 
parties may not have filed any appeal or 
objection.” These words show celearly that 
the power under this rule oan be exersised 
against the respondents or parties to the 
appeal, but nob against those who are not 
sush, although they were parties to the suit 
in the original Court, The illustration makes 
the matter quite slear:—A alaims a sum of 
money as due to him from X or Y, and in 
a suit against both obtains a deeree against 
X. X appeals, and A and Y are respondents. 
The Appellate Court desides in favour of X. 
It has power to pass a deoree against Y." 
The illustration makes it quite elear that 
the power san be exereised against Y, beeause 
Y is a party to the appeal. 


- The point has been raised and desided in 
Haridas Dey v, Kaslash Ohandra Bose (1) by 


, (1) 44 Ind, Oas, 480° 
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Fletsher and Huda, JJ., of the Oaleutta 
The judgment of the Court 
was delivered by Fleteher, J., who observed:— 

"It was not sompetent to the learned Judge 
of the lower Appellate Court, in the appeal 
to whish the non-sontesting defendants were 
not parties, to vary the deeree of the first 
Court in the -manner-he did.........16 is 
suggested that he had power under Order 
XLI, rule 33, of the Civil Prosedure Code. 
That übeidualy i is not so. That seotion does 
not apply to a person who was nota party 
to the appeal, These non-contesting defend- 
ants were not parties to the litigation in 
the lower Appellate Court, Obviously, on 
first prineiples, the learned Judge in that 
Court sould not vary the deeres of the Court 
of first instanoe as regards their rights and 
liabilities as adjudicated on by that Oouct.” 

Hxsept under Order XLI, rule 4, the Appel- 
late Oourt sannot vary the deorea of the 
Trial Court so as to affest a plaintiff or defend. 
ant who is not a party to the appeal. That 
rule deals with the ease where the desree 
passed by the Trial Court proseeda on any 
ground sommon to all the plaintiffs or to all 
the defendants. The present is not that sort 
of oase, Po U alone was held liable. The 
other defendants who were tenants sould not 
possibly have been held liable. 

For these reasons 1 hold that the lower 
Appellate Court exereised a jurisdistion not 
vested in it by law in setting aside the deoree 
against Po U. That deoree will be restored. 

"This application is also made on the 
ground that the other defendants admitted 
their liability and that the suit should 
have been desreed against them on 
their admissions. But the admissions they 
made were as to their legal liability. The 
Oourts below have found as & matter of law 
that they were not liable. That is a sorreot 
view. Their admissions were made in 
ignoranes of the law on the subject. I 
think the ground set’ up in the applieation 
as regards them-is untenable. The appliea- 
tion is dismissed as against them with sosts, 
and allowed as against Po U with costa. 


Order adcordingly, 
, : 


Vel LEI) | 
JIWAN MAL Y, NANAK CHAND. 


LAHORE HIGH COURT. 
Misoatuansoegs Figsy Orvik APPEAL No. 120 
or 1919, 
July 14, 1921. 
Present :-—Mr. Justice Broadway and 
Mr. Justise Moti Sagar, 
JIWAN MAL—JupaszxT-DEBTOR— 
APPELLANT 


Versus 
NANAK CHAND-—Dzaonzzg. HOLDER—- 


RESPONDENT, 

Execution of decree—Egecuting Court, whether can- 
go behind decree—Decree dificult to execute, whether 
incapable of execution—-Construction of  decree—Bet- 
of in enecution proceedings—-Oivil Procedure Code 
(Act V of 1908), s.,AT. 


A Court executing a decree must take ib as it 
Stands and has no power to go behind it. It can- 
not entertain any objection as to the legality or 
correctness of it. [p. 976, col. 1.] 

The mere fact that a decree is in some respects 
difficult to execute does not render it incapable of 
execution. [ p. 976, col. 1.] 

A compromise decree provided thatthe plaintiff 
would recover a certain sum from the defendant 
and the latter would be entitled to certain cattle, 
and that ifthe plaintiff took any of the cattle he 
would be responsible; therefor. On the plaint- 
if's application for recovery of the money by 
execution, the defendant objected that the plaintiff 
had taken certain cattle which had been assigned 
to the defendant and that the value of those catile 
should be set off against the amount claimed by 
the plaintiff : 

Held, that inasmuch as the decree had only 
declared the right of the defendant to the cattle, 
his remedy was to sue the plaintiff forthe value 
of the cattle taken by the latter, and that he could 
not claim a set-off in execution proceedings. [p. 976, 
cols, 1 & 2,] 


Miseellaneous first appeal from an order of 


the Subordinate Judge, First Class, Shahpur 
at Sargodha, dated the 9th November 1918. 
Dr. Nand Lal, for the Appellant. 
Mr. B. R. Puri, for the Respondent. 


JUDGMENT.—The fasts of this sana are 
briefly these: Nanak Chand and Jiwan 
Mal are two brothers. Onthe 2nd July 
1914 Nanak Ohand instituted a suit against 
Jiwan Mal for the resovery of his. moiety 
of eertain moveables valued at Rs, 6,000 
relating to .a shop at Melowal. A eom. 
promise was entered into by the two brothers, 
.whish related to a good deal of property 
other than that in suit and amounted to a 
partition of immoveables as well as moveables. 
The Court refused to resord the sompromise 
on the ground thatitdealt with mattera whieh 
were not the szbjest.megtter of the suit, On 
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appeal the Chief Court held that thig refusal 
of the Court waa eorrest, At a later stage 
of the proseedings the same Officer desided 
to aasept the eompromise and, having resorded 
it, passed a deerae in its terms. This deeree 
was not appealed against and besame final, 
Under it Nanak Chand was to recover a sum 
of Re, 2,005 from Jiwan Mal, and it was de- 
olared that Jiwan Mal would be entitled to 
all sattle, of whatsoever dessription and where. 
soever found, whish belonged or had at 
any time belonged to the joint estate. The 
desree then went on to deelare that in the 
event of Nanak Ohand resovering any debts 
or taking any of the oattle subsequent to 
the deed of eompromise, he would be responsi- 
ble therefor. 

The sum of Rs. 2,005 was to be paid by Jiwan 
Mal within a fortnight of the desree. He 
having failed to doso, Nanak Ohand filed an 
application for recovery of this money in 
exesution. Jiwan Mal then raised ogrtain 
objestions, ti2:-— 

l. that the dearee was illegal, inasmuoh 
as the eompromise had been aseepted after 
the order of the Chief Court referrei to 
above ; 

2, that the deeree was ineapable of exesn- 
lion, inasmueh as it was vague; and 

3. that inasmush as Nanak Ohand had 
resovered certain moneys and had obtained 
eattle subsequent to the exesution of the deed 
of eompromise, the value of the sattle, ete., so 
taken by him, should be set off against the 

* amouzit sought to be recovered, 

Jiwan Mall, however, fixed no specife 
sum as that whish, he elaimed, should be set 
off in exeeution proseedings. The exesuting 
Court held, 

1. thatit eould not go behind the deeree 
and legal or not, so long as it was capable 
of exesution,it was bound to exesute it ; 

2. that the desree was sapable of exeen- 
tion; and 

3. that the set-off elaimed sould not 
be allowed in execution proegedings, inas- 
much as Jiwan Mal’s right to the sattle had 
only been deelared in the deeree and that for 
that reasén he sould recover any suma that 
he might be entitled to by a separate suit. 

Against this  deeision Jiwan Mal has 
preferred an appeal to this Oourt. The 
appeal was heard by Haoof, J., who referted 
the ease to a Division Beneh, We have to-day 


, heard Mr. Nand Lal at length, In our 
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opinion, there ean be no doubt that the 
exesuting Court was precluded from going 
behind the desree in desiding whether it ras 
a legal one or not, A Court exesuting a 
deeree must take- it as-it stands and has no 
power to go behind it, It eannot entertain 
any objestion as to the legality or sorrestness 
of it. We are supported in this view by the 
deeisions cited at page 114 of Malia’s Civil 
Prosedure Code, 7th Edition. 


We have carefully read the deeree and 
are satished that it is eapable of exesution. 
There is nothing ambiguous in it, and the 
mere faot that it may be in some respests 
diffisult to exeente does not render the desres 
ineapable of exesution. The real point in 
the ease is whether the set-off alaimed san 
be allowed in exeoution proseedings. Mr. 
Nand Lal urged that  ivasmuoh as the 
plaintiff had been deslared responsible for 
any aattle, ete., that he might- obtain subse- 
quent to the exesution of the deed of som- 
promise, the dispute was one whish fell 
within the purview of section 47, Civil Proae- 
dure .Code. On the other hand Mr. 
Bhagat Ram Pari sited Mohan Lal v. Jagan- 
nath (1), a ease whieh is very similar to the 
present one. In that ease there was a 
desree in & partition suit, whieh allotted a 
sum of money to be paid' by the judgment- 
debtor to the desres-holders and assigned 
sertain debts on assount books to the judg- 
ment-debtor. The deores-holders applied’ 
for exeention qua the 
them. The judgment-debtor objeeted that 
the desree holders had, as a matter of fast, 
realised a large amount out of the debts 
whieh had been assigned by the decree to 
him. 15 was there held that the question 
thus raised was not a matter falling within 
the .purview of sestion 47, OQivil 
Prossdure Code, and that the  judg. 
ment.debtor's remedy was by a separate suit 
to resover from the desree-holdera the amount’ 
alleged to have been illegally realised. _ The 
situation here is very similar. In our opinion, 
the desrea was & deslaratory one, deolaring 
that Jiwan Mal was entitled to carigin aattle ' 
and providing that if the plaintiff took any 
of the. eatile subsequent to th» exasution of 
the deed of aompromise, he would ba responsible 
forethe same. Under this desree Jiwan 


(1) 19'Ind. Cas. 622; 85 A 243; 11 A, L, J. 282. 
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Mal’s right to the sattle was definitely lai 

down, but there was no direstion to Nanak 
Ohand to make good the value of any seattle 
whieh he might take possession of. The 
dispute between the parties is not one falling 
within the purvlew of seation 47, Civil Proos- 
dure Code,. and. Jiwan Mal is at liberty to 
bring a separate suit for the resovery of the 
value of any eattle or other. things that Nanak 
Ohand may have obtained possession of 
subsequent to the exesution of the deed of 
sompromisb, : 

The appeal is dismissed with sosta. 


Appeal dismissed, ' i 


ALLAHABAD HIGH OOURT. 
LegrTERS Parent Appeat No. 75 or 1919. 
May 23, 1921. | E 
Present; —Sir Grimwood Mears, Kr., Chief - 
Justice, and’ Justise-Sir P, C. Banerji, Kr. 
MUBARAK FATIMA-—PraINTiFF— 
, APPELLANT 
ES versus 
MUHAMMAD QULI KHAN— - 
D&FENDaNT— RESPONDENT, ` zs 
, Revenue Records —Eniries —Alteration pending suit.” 


Where a person's name is recorded in the Revenue. 
papers in regard to a specific share of land, and, 
he brings &suitfor the recovery of profits of that 
share, the fact that during the pendency of the suit 
the Revenue Authorities make alterations in the 
papers reducing the amount of his share, will not 
affeot his right to recover his share for the years 
that his name is so recorded, inasmuch as atthe 
time when the suit is instituted, and during the 
years for which profits are claimed, his name 
stands recorded in regard to that share. [p. 978, col, 


J , 
Hargw Lal v. Med Singh, 29 Ind. Cas, 509, dis. 
tinguished. ZU 
Lachman Prasad v. Shitaba Kunwar, 59 Ind. Cas, 
639; 18 A. L. J. 1008; 43 A. 177; 3 U. P.L. B. (A) 
888, followed. i 
. Latters Patent Appeal from a judgment of . 
Mr. Juatise Stuart, modifying a dearee of the , 
Distris& Judge, Barailly; who modified a 
desres of the Assistant Oollestor, First, 


. Olass. : 
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Mr, Shiva Prasad Sinha, for the Appellant, 
Mr, S. A. Harder, for the Respondent, 
JUDGMENT, 
. MBaNERNJ, J.—The suit whisk has given 
rise to this appeal was brought by the plaint- 
iff-appellant in the Revenue ,Oourt for her 
resorded share of profits for the years 1320, 
1321 and 1322 Fasli. Property somprising 
7 biswas and odd belonged to one Rahim-un- 
nissa Bibi. She had three sona, two of whom 
predeeeased her. The plaintiff is the daughter 
of one of the predeseased sons, The defendant 
is the son of a third son who survived her. In 


the revenue papers the name of the plaintiff , 


was entered in respest of a 3 biswas and 
‘odd share, z. e, one half of the 7 biswas 
and odd whieh belonged, to Rahim-un-nissa, 
The plaintiff applied for partition of her 
recorded sharein the Revenue Court. Her 
application was resisted by the defendant, who 
alleged that she owned no share in the prop- 
erty, her father having predeseased Rahim- 
un-nissa, She was referred by the Revenue 
Court to the Civil Court under the provisions 
of seetion 111 of the Land Revenue Ast. 
Thereupon he brought a suit in the Civil 
Court for a deelaration that the present 
plaintiff had no intereat in the property in 
question. This suit was tried by the Civil 
Court and it was finally desided that what 
Rahim-un-nissa had done was this, She 
made a wagf of one-half of the property and 
appointed the plaintiff and the defendant 
trustees of this wagf; as regards the other 
half the plaintiff was to get.one-third, the 
defendant one third and the nong of the sesond 
predeseased son were to get a third share; 
but the names of the plaintiff and the 
defendant only were to be resorded in the 
revenue -papers in regard to this portion of 
the property,’ namely, one-half of ihe 7 bis. 
was and odd. The plaintiff's name thus 
was resorded in regard to 3 biswas and odd, 
that is to say, one-half of the 3 biswas and 
odd wbish besame wagf property and one- 
half of the remaining 3 biswas and odd, total 
9 biswas and odd. It was in respest of this 
3 biswas and odd that the plaintiff slaimed 
profits, During the years in question her 
name was recorded in regard to the 3 biswas 
and odd, and at the time when she instituted 
her suit her name was similarly recorded. 
The plaint elearly* shows that she elaimed 
profits for the whole of the 3 biswas and 
odd, and this, as we have said above, ineludes 
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the wagf property as well as the remainder 
ofthe property, in regard to both of whiah 
her name was resorded in respeet of one-half, 
The Court of first instanee granted a deeree 
to her for a sixth share, This was slearly 
erroneous, beeause in the eivil suit, to whieh 
we have ,referred, what the Court held was 
that inher own right she was entitled to 
one-sixth of the 7 btswas and odd, that is to 
say, to one-third of 3 biswas and 
odd. But it eame to no desision and it 
passed. no deerae in respeat of the 33 biswas 


‘and odd whieh was wagf property, but it 


stated in its judgment that she was to have 
a halfsharein the wagfas one of the two 
trustees of the wagf. The lower Appellate 
Court was of opinion that as the name of the 
plaintiff, was during the years in question 
and atthe time of the institution of the suit, 
récorded in respest of 3 biswas and odd, she 
was entitled to a deoree for the whole of her 
elaim, and for this view it relied upon the 
desision of the Full Beneh of the whole 
Oonrt in the sase of Durga. Prashad v. 
Hacars Singh (1). A sesond appeal was 
preferred to this Court, and the learned 
Judge of this Court who heard the appeal 
reversed the deeree of the lower Ap. 
pellate Court and restored that of the Court 
of first instanee. The learned Judge relied 
on the fast that sinee the institution of 
the suit the Revenue Oourt had saused 
the entry of the name of the plaintiff to be 
amended and bad entered her name in regard 
to one-sixth .of 8 bzswas odd. .It is manifest, 
having regard to the deeision of the Civil 
Court, to whieh we have referred above, that 
this entry was slearly wrong. What the 
Oivil Court held was that the plaintiff was 
entitled in her own right to one-sixth of the 
whole of the 7 biswas and odd, and not to 
one-sixth of 3 biswas and odd, whieh was 
one-half of the 7 biswas and odd, Tha 
Revenue Court in entering her name in regard 
to one-sixth of 3 biswas and odd was thus 
slearly in error. But we (have not to deal 
with that question in the present ease, inas- 
muah as at the time when the suit was inati- 
tuted and duting the years for which profits 
were elaimed the name of the plaintiff stood 
resorded in regard to 3 biswas and odd. Her 
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(1) 11. Ind, Cas, 116; 33 A. %99 
1025 (F, B.J). i 
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‘name‘w&s rightly résorded in regard to the 
whole of that share, besause’she, was trustee 


of one-half and she was to remain recorded 
assording to the Will of Hahim-un nissa in 


‘respeast of the remaining half of Rahim-un-— 


nissa’s share. The faot that the Revenue 
Court had, during the pendenoy of the suit, 


made slterations in the paper sould not affect l 


the question whish the Court had to deside in 
the snit brought by the plaintiff. This was the 
view of the learned Judges of thia Court who 
desided the ease of Lachman Prasad v. ‘Shtiaba 
Kunwar (2), Relianee was plaeed on behalf 


of the respondents on the ease of Hargu Lal v, - 


Med Singh (3). That ease ia distinguishable 
from the present. In that sase, before 
the institution of the suit for profita 
the Civil Court had already desided the 
‘question of the title of the parties and had 
held that the plaintiff had no title. There 
fore, in eeoordanee with the ruling of the Full 
Bench in Bhawani Singh v. Dilawar Khan (4), 
the provisions of sestion 201 of the Agra 
Tenanesy Aat did not apply to the case. In 
the'ipresent enit the desision of the Civil 
Court did not relate to the whole of the 
rights of the parties. It only desided the 
question relating to her personal share in tbe 
property under the Willof Rahim-un-nissa Bibi, 
whieh she had made orally before her death 
and whieh was in aesordanea with the written 


Will deposited by ber with the Registrar. - 


The question of title had not been completely 
desided before the institution of the present 
guit, and, therefore, in the- present Suit the 
plaintiff was entitled to obtain profits in 
respeot of the share whish stood resorded in 
her nàme at the date of the institution of the 
suit and during the years for whieh profits 
were elaimed, In this view the decision of 
the lower Appellate Court was eorreet and it 
must be restored. 

Means, CO. J.—On the main question I 
entirely agree, and also. on the subsidiary 
question that the order 8f the Revenue Court 
of the ith of January 1917 was ineorrest. 
This san be proved to demonstration by 
taking figures; approximately, the net insome 
deriged from the 7 biswas odd, whish formed 


(2) 59 Ind, Cas. 680; 18 A.L, J. 1008; 48 A.1177; 
20, P. L. R. (A 886. 
(8) 29 Ind. Oas. 509. 
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* 
.the property of Musammai Rahim-un-nissa, 


comes to Rs. 960; on a proper division of 
that Rs. 960 the wagf would get Ra, 480, 
the plaintiff would get Rs. 160, the 
defendant would get Rs, 160, and Abid 
Husain and Hamid Hasan, the (wo sons of 
Fida Husain, would get Rs. £0 each. The 
addition of all those sums oxhausts the 
it will be seen 
tbat the share of ‘the plaintiff in this 
matter was 7 biswas odd over 6 and not 3 
biswas odd over 6, and that the result of the 
desision of the Revenue Court is that they 
have aut down the lady’s share by one half in 


somplete violation of the terms of the oral 
Will and the desision of the Civil Court. 


This series of litigation between the parties 


‘is lamentable and we trust thatthey will | 
agree jointly to present a petition to the 
Revenue Court, so that they may get fair and 
just entries made in respest of this property 


so as to prevent future litigation. If the 


defendant desires to earry ont the terms of 


the oral Will, nothing is simpler than that he 
and the plaintiff should meet at proper 
intervals and that be should then give an 
acsount of the colleetions. One-half of those 
eolleetions should be eet aside for the trust, 
one-third of the remainder appropriated to 
himself, one-third of the remainder handed to 
Mubarak Fatima and the final one-third 
made over tothe two sons of Fida Husain, 
Between themselves they should agree as to 
the way in which the one-half alloeated to 
the trust should be dealt with. i 
|: Bv raz Courr.—We allow the appeal, set 
aside the deeree of this Court and restore that 


of the lower Appellate Oourt with sosts of 
both the hearings in this Court. 


Appeal allowed, 


l 
LAHORE HIGH COURT. 
SEGOND CIvIL ApPPraL No. 17 or 1918, 
July 4, 1921, 
Present:—Mr. Justioo Broadway and 
Mr. Justice Harrison. 
KHUSHI RAM—PLAINTIFF— ÁPPELLANT' 
versus , 
“ABDUL GHAFUR KHAN—Devenpant 
l — RESPONDENT. 
Civil Procedure Code (Act V of 1908), 0,- 11, ' 
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t. 2—Rent+-Default in payment—Right to eject— 
Right to recover arrears—Oauses of action distinct. 


The right to eject a tenant on default in pay- 
ment of rent and the right to recover arrears of 
rent arise ont of distinct causes of action and a 
suit to recover arrears of rent is not barred, under 
the provisions of Order II, rule 2, Civil Pro- 


cedure Code, by reason of an earlier suit for ejeot- 
meni. i 


Sasond appeal from ʻa decree of the 
District Judge| Ludhiana, dated the 12th 
Ostober 1917, varying that of the Subordi- 
nate Judge. Sesond Class, Ludhiana, 
the 14th May 1917. 

Lala Balwant Rat, for the Appellant, 

JUDGMENT,—In 1916 the plaintiff 
Khushi Ram obtained a deeree for posses- 
sion of a house rented by him to the 
defendent Abdul Ghafor Khan. He stated 
in his prayer for the  ejeetment of his 
tenant that? he would bring a subsequent 
suit for arrears of rent, but did not obtain 
permission from the Court to do so. In 1917 
he brought this suit for recovory of rent and 
the trial Court, following the rulings of this 
Court, Caleutta and Madras, gave him his 
desree. The learned District Judge reversed 
the finding on appeal and relying on 
Mewa  Kuar v. Banarst Prasad (1) and 
Kashinath v. Nathoo Keshav (2), a Bombay 
ruling, held that the suit was barred by Order 
II, rule 2, except for the mesne profits assruing 
after the desision of the first suit. The plaint- 
iff has presented this sesond appeal and the 
only queation to ba desided is whether Order 
In Baja Bik- 
rama Singh v. Prab Dial (8) the fasts were 
similar, tha only differense being that the 
terms of the agreement between the parties 
were here recited in a written dosument 
and in that ease there was no written aova- 
nant, The facts of the Bombay ease reported 
in 25 Indian Cases were presisely the same as 
here, and the desision was very clear, it 
being found that there was only one sause of 
astion giving rise to two distinotjreliefs and that 
under Order II, rule 2, those must be joined 
and. elaimed in the same suit. The Allahabad 
ruling is equally slear and positive, but the 
view taken by the Punjab Ohief Court aud 


` 


(1) 17 A. 583; A. W.'N. (1895) 121; 8 Ind, Dae. | 


(N. s.) 667. 4 
(2) 25 Ind. Cas, 78; 38 B, 444; 16 Bom. L. R. 


454, l 
(3) 129 P. R, 1889 (F, B.) ° 
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Caloutta and Madras is perhaps beat explained 
in Subbaraya Ohetit v. Rathnavelu Ohetty (4): 
“It is elear that the sanses of action in both , 
suits are not the same. The eause of action 
for any portion of the rent is complete when 
that part of the rent is due and is unpaid: the 
oause of astion for resovery of the property 
does not arise until the tenansy is determined, 
the one is founded on the obligation to pay 
for the oesupation of the premises, the other 
on an obligation to withdraw from oseupa- 
tion.” 

In the lease exeouted in this sasa the 
lessee bound himself to pay rent and if after 
oosupying the premises for three years he 
made default, the landlord was to be entitled 
(a) to ejeot him, (b) to resover all arrears of 
rent. It is argued, therefore, that there was 
but the one default entitling the landlord 
to two remedies and as he did not ehoose to 
nak for both in his first suit, he must take 
the eonsequenses and lose the ssaond remedy, 
This is the view taken by the Allahabad and 
Bombay High Courts, but on the other hand 
the more sorrest if the more subtle interpre» 
iation of the sovenant, whether written or 
not, is that it is incumbent on the lessee to 
pay his rent and to vasate the premises on 
failing to pay that rent. 16 is true that the 
dosument does nob say so in so many words 
and merely resites two sonsequenees whieh 
will follow on a eertain default. The first 
of these, the ejestment of the tenant, follows 
on his failure to fulfil the obligation of 
vacating the premises, the latter on his 
failure to pay the rent whish preseded and 
sreated'the first obligation. Viewed in this 
way, there are two defaults and two sauses of 
aetion and this suit is not barred by Order II, 
rule 2. Following the previous rulings of 
this Court and also Caleutta and Madras, we, 
therefore, assept the appeal and give plaintiff 
a desree for Es. 1,570 with eosts. throughout, 


Appeal aceepted, 


(4) 2 Ind, Can 318; 32 M. 380 at p. 382; 6. M. L, 
T 108. - . e 
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ALLAHABAD HIGH COURT. 
. SEcoND Orvin Appears Nos. 295 vo 297 
; or 1919, 
May 25, 19 1, 

Present: —Mr, Justiee Lindsay 

and Mr, Justise Kanhaiya Lal. 
Mowi MOHAMMAD SAMI ULLAH— 
s" DEFENDANT— Å PPELLANT 

ersus 
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MUKUND LAL AND ASOTDER— PLAINTIFFS— 


RESPONDENTS. 
Waters—Natural stream—Dwersion— Right to protect 
one's property, eatent o] -- Damages, 


Where there is a natura outlet for a natural 
stream, no one has power, for the ‘safety of his 
own property, to divert or to interfere with its 
flow, and if he does so, he is ordinarily ligble to 
pay damages to any one who is injured by his act, 
no matter how the water before the mischief came 
into the water-course. [p. 981, col. 1.] 

The right of a person to protect his land from 
extraordinary floods extends to the doing of any- 
thing which is reasonably necessary to save: his 
property; but he cannot actively adopt such a 
course as might have the effect of diverting the 
mischief from his own land -to the land of another 
ur whioh would otherwise have been protected. 
p. 98:, col 2.] 

An embankment had been in existence for the 
prescriptive period and was maintained by the 
owner of village L The owner of village K. cut a 
breach in the embankment and thereby diverted 
flood water on to the lands of village L., whereby 
injury was caused to the crops of the owner of 
that village: S 

Heid, that the owner of village K was liable in 
damages to the extent of the injury caused to the 
owner of village L [p. 987, col. 1.] e t% 


Sesond appeal from a deeree of the 
Distriet Judge, Ghazipur, dated the Lith 
Desember 1918, 

Dr. M, L. Agarwala and Mr, Igbal Ahmad, 
for the Appellant, 

E Kamla Kanta Verma, for the Respond- 
ents, ‘ 


JUDGMENT.—In the village Lahurapur 
there isa pond salled Bir Bandh situated in 
plot o. 4510, On the north of this pond ‘1 
some land belonging to the village 
Lebarapur, On the sonth of this pond are 
some plots belonging to the ‘village Kondari. 
Makund Lal and Mathura Das are the ownera 
of the village Lahurapur. Samiullah is the 
owner of the village Kondari. In the rainy 


season when the pondis overflocded, a portion ^ 


of the surplus water flows through a drain 
round the north and west of Manga Lahura- 
pur, and the remaining surplus waver flows 
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towards the east through an old drain 
situated in the village Pipnar. In order to 
protest their land from damage, the former 
owners of the village Lahurapur sonstrusted 
an embankment on the north of this pond 
sometime prior to the last Settlement. The 
allegation of Samiullsh was that in the month 
of February 1916 the owners of the village 
Lahnrapur raised this embankment in order 
to prevent the water of the pond overflowing 
towards their land, that the said aot was 
wrongful and saused serious loss to a consider- 


- able area of land appertaining to the villages 


of Kondari and Nasirpur, whieh sonsequently 
became submerged on assount of the flow of 
water being obstruoted. He ascordiogly sued © 
for an injunetion requiring the owners of the 
village Lahurapur to remove within a certain 
time the raised portion of the embankment 
and to refrain from thereafter doing anything 
to stop the flow ofthe water of Bir Bundh 


.pond towards the north. The owners of the 


village Laburapur filed a aross.elaim, alleging 
that during the fod of 1916 Samiullah and , 
his tenants had wrongfully out a portion of 
the old embankment, situated on the north 
of the pond, and by so doing dirested the 
eurrent of the water of that pond to flow 


_towards the eulturabie land lying on the north 


and east of Mauza Lahurapur, thereby 
destroying the paddy erops that stood there. 
They eonsequently asked for an order direst. - 
ing the owner of the village Kondari to 
repair the -embankment at his own eost and 
to restore it to its original eondition. They. 
further prayed for an injunetion restraining 
him from thereafter sutting the embankment 
or from making any interference with it. 
They also alaimed Hs. 1,200 as damages. 

The Court of first instenee found that 
Samiullah and his tenants had wronefully 
eut the embankment in order to divert 
the water towards the lands situated 
on the north of the embankment, but it was 
not satisfied that any damage bad been 
eaused to the erops growing on the landa 
situated on that side, It further found that 
the owners of the village Lahurapur had not 
raised the embankment or done anything to 
disturb the flow of the water in apy manner, 
it aesordingly dismissed the slaim of Sami. 
ulah and desreed the siaim of the owners 
of the village Lahurapur for an injune- 
tion requiring the owner and tenants of 
the village Kendari to repair the breash 


a 
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made by them and pagir ining them from 
thereafter  eutting the embankment „or 
interfering with it in any manner, 
appeal the learned District Judge. upheld 
the findings of the trial Court exsept in 
regard to the slaim for damages, whish, 
he found, was established to the extent 
of Rs. 1,050; but he gave a desree to the 
owners of the village Lahurapur for damages 
to the extent of Rs, 400 only. 

The question for sonsideration in these 
appeals is whether on the fasts found the 
owner and tenants of the village Kondari 
had any right to ent the embankment in 
order to protest their own lands from the 
extraordinary flood which took plaee in the 
year 1916, It is admitted that the pond 
in question is an old one and that the 
embankment has been in existenee from 
the time of the last Settlement, that is 
to say, from more than 40 years. It was 
found by the Oourt below that the owners 
of Lahurapur had done nothing to raise the 
height of the embankment and that if the 
owner of the village Kondari had not made 
a breach in the embankment, the damage 
to the paddy erops standing on the north 


of the embankment might possibly bava. 


been avoided, It is well established that 
where there is a natural outlet for a natural 
stream, no one has power, for the safety 
of his own property, to divert or to interfere 
with its flow, and if he does so, he is 
ordinarily liable to pay damages to any one 
who is injured by his ast, no matter how the 
water before the misshief same into the 
water-eourse. 

The owner of the village Kondari here 
diverted the water, whieh might otherwise 
have flowed either into the lands on the 
south or through .the drains whieh run 
. towards the north-west and the south-east 
into other lands, By eutting a breash in 
the embankment, the owner of the village 
Kondari sansed injury to the erops which stood 
on the north of the embankment, and the 
very objeet with whieh the A aan jaan 
must originally have been eonstrusted was 
thereby frustrated. 

In Whalley v. Lancashire and Yorkshire 
Railway Oo. (1) the eireumstanees were some- 


(1) (1884) 18 Q. B. D, 181; 53 L. 4. Q. B. 285; 50 
li T, 472 82 wW, Be Til 48 44 P t 690, 
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what similar. There by reason * of an 
unpresedented rainfall ‘a quantity of water 
was acenmulated against one of the sides 


‘of the defendants’ railway embankment, to 


sush an extent as to endanger the embank- , 
ment, when, in order to protest their em- 
bankment, the defendants eut trenshes in it 
by whieh the water flowed through, and went 
ultimately on to the land of the plaintiff, whieh 
was on the onposite sideof the embankment 
and at a lower level, and flooded and injured 
it to a greater extent than it would have 
done, had the trenshes not been eut. In 
an astion for damages for sush injury, 
the Jury found that the entting of the 
trenches was reasonably neeessaary fór the 
protestion of the defendants’ property and 
that it was not done negligently. It was, 
however, held by the Oourt of Appeal that 
though the defendanta had not brought 
the water on their land, they had no right 
to protest their property by transferring 
the mischief from their own land to that 
of the plaintiff, and that they were, therefore, 
liable. 

The right of a person to protest his 
land from extraordinary flood extends to 
the doing of anything whieh is reasonably 
nesessary to save his property; but he 
eannot astively adopt sueh a sourse as might 
have the effest of diverting the misehief 
from his own land to the land of another 
person, whieh would otherwise have been 
protested. The owner of Kondari in the 
present ‘inatanse, asting through his tenants, 
out the embankment probably with the 
objeat of protesting hia own land, but its 
offest was to transfer the misshief- by 
diverting the flow of water towards the 
land situated on the north of the pond, 
and as he is found to have !been aeting 
in eoneert with his tenants in making the 
breaah, he has been rightly held to be 
responsible for the damages saused to the 
owners of Lahurapur thereby. 


In Ram Lall Singh v. Lill Dhary Muhton 
(2) it has been laid down that where a 
person shows a pressriptive right to main. 
tain a busd whieh had eertain outlets for 
exsess water, and uses all reasonable and 
proper presautions for its safety, he cannot 
be made liable for damage saused by thae 


) 30,776, 1 Ind, ` (8em) 1077. 
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escapes or overflow of water on to the lands 
of others and the sonsequent injury of the 
crops thereon, if the eseape or overflow 
was’ eaused by the ast of God or vis major; 
and a sutting of the bund in those eireum- 
stances cannot be permitted. 

"The bund in the present instanee was 
maintained by the owners of Lahurapur and 
a8 16 had been in existensa for the preserip- 
tive period, the owner of the village Kondari 
had no right to interfere with it. 

The amount of damages awarded by the 
learned  Distrie Judge seems, however, to 
have been arbitrarily fixed. Assording to his 
own finding, about 100 bigkas of paddy erops 
were destroyed by the aetof the owner of 
the village Kondari and his tenants. ‘The 
produce of that ares, assording to the estimate 
of the learned Distriot Judge, was to the ex- 
tent of the half share to whieh the landlords 
were entitled, £e, Rs, 1,050. The lower 
Appellate Court has given no reasons for 
&warding a smaller sum. 


We dismiss Sesond Appeals Nos, 295, 296 
and 297 with costs aecordingly and allow the 
eross-objeotion filed by Makund Lal and 
Mathura Das in Seeond Appeal No. 296 of 
1919 in so far that we deoree the slaim for 
Rs. 1,050 damages, with proportionate sosta 
here and in the Courts below, in addition to 
the other reliefs whieh the Court below has 
granted. The sosts in all the appeals and 
in the srose-objeation shall inelude fees in 
this Court on the higer scale. "E E" 

Appeals Nos, 295—297 dismissed; 
Oross ob,ectton in Appeal No. 296, allowed. 





LOWER BURMA CHIEF OOURT. 
Orvit Revisrox No. 219 or 1919, 
` August 2,1920. , 
Present: —Mr. Justices Maung Kin. 
A. DAVID — A pPPLIGANT 
VETSUS 
e SUPERINTENDENT, ST. ANTHONY'S 


HIGH SOHOOL — Resronnognt. 
Master and servant—Wrongful dismissal——Remedy 
Damages, measure of-—Notice, period, : : 
e . 
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^ After dismissal whether wrongful or not, a 
servant is not entitled to claim wages. His remedy, 
if He alleges a wrongful dismissal, is by action for 


4 the damages sustained by him in consequence of 


the breach of the master's contract to employ him, 
p. 982, col 2; p. 983, col. 1 ] 

There is no authority for holding that & monthly 
servant, that is to say, 2 servant paid by the 
month, is entitled to a month's notice. In the 
absence of any express agreement or established 
custom to the contrary, the contract of service is 
terminable by reasonable- notice. [p. 988, col, 2. 

Revision. 

Mr. Auzam, for the Applicant, 

"Mr, Shaw, for the Respondent. 


JUDGMENT.—Plaintiff was a teacher in 
St. Anthony’s High Sshool on a salary of 
Rs. 140 & month. He was on leave from 
26th February to 2nd Marah 1919. He 
returned to duty on the rd Marah 1919, 
when the Superintendent gave him a verbal 
notise to the effest that his serviss would 
not be required after the end of Marah 1919. 
The plaintiff asked for & written notise to be 
given to him, and one suoh was given on the 
17th Marah 1919, At the end of Marsh 
1919 he was diseharged. He was paid up 
to the end of Marsh 1919, but he elaims 


“that he was entitled to a olear month's notise 


and elaims to be entitled to Rs. 140 in lieu 
of aueh notiea. 


There was nothing said at the time of his 
engagement asto how his servises were to 
be determined, but in the opinion of the. 
lower Court a month's wages in lieu of a 
month's notice would be nesessary. It also 
held that there was no anthority for holding 
that notise in writing was neeessary, or that 
the month's notiee should end with a salen- 
dar month. The learned Judge held that 
the month's notiee to whieh the plaintiff 
was entitled was from 3rd Mareh to 2nd 
April 1919 and that aa he had already 
ressived wages for the period from the third 
to the thirty firat of Marah, the plaintiff was 
entitled to his wages for the lst and 2nd 
April 1919. He assordingly gave him à 
dearee for Ra, 9-5-4, 


"The plaintiff has applied for revision of 
this deeree. After the dismissal, whethér: 
wrongful or not, the servant is not entitled 
to slaim wages. Hie remedy, if he alleges 
a wrongful dismissal, is by astion for tha 
damages sustained by. him in .qonsegueneg 

e 
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of the breach of the master's sontrast to 
employ him. See ` Ranee Usmut Koowar v. 
Tayler (1), Issur Ohunder Mookex;ee v. Buddo 
Lochun Goopto (9) and Halsbury’s Laws of 
England, Volume XX, reation 214, pages 
109 -et seg. At page 112 we find the 
following passage: "Where it is an express 
term of the contract that a servant who 
is dismissed without notiee ia to be paid 
his wages for a certain period in lieu of 
notise, or where there is & eustom to that 
effest, the measure of damages for the 
breash is the amount of sueh wages, whish 
is to be regarded as liquidated damages. 
The same  prineiple applies 
contrast spesifies a. partisular sum to be 
payable as and for liquidated damages in 
the event of & breash. In any other case 
the damages are to be measured by the 
amount of wages whieh the servant has 
been prevented from earning by reason of 
his wrongful dismissal, insluding the value 
of any other benefit to whish he is entitled 
by virtue of his contrast, and of whieh he 
is deprived in eonsequense of ita breash, 
after taking into sonsideration the pro- 
bability of his obtaining employment else- 
where, If, therefore, he obtains other 
employment immediately after his dismissal, 
the amount whieh would otherwise be 
payable as sompensation must be redueed 
by the amount of remuneration whish he 
reseives in respest of sush employment, 
and if he is paid the same or higher 
wages, his loss is merely nominal, Moreover, 
it is his duty to minimize hia loss, and 
he must, therefore, use due diligenee in 
endeavouring to obtain employment. If but 
for his own default, or neglest, he sould 
immediately after his dismissal have obtained 
suitable employment at similar wages, he 
cannot resover more than nominal damages 
against his master. He is not, however, 
bound to aesept employment of a different 
kind, or even in lower position in the same 
kind of employment, and, in sneh oase, 
it is immaterial that the rate of wages 
offered is ihe same. In assessing damages 
the Jury is entitled to take into sonsidera- 
tion all that has happened, or is likely ta 


(1) 2 W. R. 807. 
(2.5-W, R, Miso, 18, , 


where the 


happen, to inerease or mitigate the servant's 
loss down to the dey of trial.” So it 
seems that the dismissed servant, in the 
absenee of an express contrast to the 
contrary, would only be entitled to damages 
to be measured by the amount of wages 
whieh the servant has been prevented from 
earning by reason of his wrongful dismissal, 
and he is bound to minimize his loss,and . 
must use due diligense in endeavouring to 
obtain employment forthwith. There ia no 
‘authority for holding that a monthly servant, 
that is to say, a servant paid by the 


month, is entitled to a month's notice, and 


it would seem that in the absense of any 


express agreement or established eustom to 


the soptrary, the sontrast of servise is 
.terminable by reasonable notiee. In M.E. 
Moola v, K. O. Bose (3), Twomey, J., held 


‘that in the ease of a elerk hired by the 


month, fifteen daya’ noties is not unreason- 


‘ably short. In the present ease the plaint- 


iff got twenty-eight days’ noties, The 
learned Judge of the Jourt below has 
allowed him thirty days’ notise by giving 
him two days’ wages in April. I am 
unable to see that the plaintiff has, in 
apy way, been unjustly dealt with, His 
applieation is dismissed with eosts. 


N 


Application dismissed, 


* (3) ad Ind. Cas. 981; 9 Bur. L. T. 63; 8L. B. R. 
420, 
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‘ALLAHABAD HIGH OOURT, 
Finar Orvia Arrear No. 451 or 19:8, 
May 30, 1921. 
Preseni:— Mr, Justise Tudball and 
" Mr. Justise Sulaiman. 
Syed MUHAMMAD ZAMAN AND OTRERS— 
i DEFENDANTS—-AÀPFPPELLANTS" 


ese versus 
. Syed MANZUR HASAN AND OTRERS— 
|^ 7 PLAINTIFES— RESPONDENTS. 
Highway—Religious procession —Right to stop and 
block public road—Nuisance—Magistracy and Police— 
Control. 


Religious processions are lawful and legal and 
come within a proper user of the public highway 
and are always subject tothe control of the Dis. 
trict Magistrate and Police Officers. | p. 985, col, 2.] 

Where a Shia community of a certain place 
sued for a declaration that they were entitled to 
‘stop, their Muharram procession and perform the 
matam in a circle on the public thoroughfare at 
the back of a Jama Masjid and that the Sunnis had no 
right to offer obstruction to them or to prevent them 
from doing 80:7 

Held, that;the'repeated stopping of the proces. 
sion was & nuisance inconsistent with the paramount 
idea that the right of the publie along a public road 
‘was a right of passage and that as such they were 
entitled to pass along the road, bat not to stop the 
procession so as to block the road and prevent the 
public from using it. [p. 986, col. 1.) : 


First appeal from a desree of the Sesond 
Additional Subordinate Judge, Aligarh, dated 
the 10th September 1918, 


‘Messrs. B. E. O’Oonor, Nehal Ohand and 
Igbal Ahmad, for the Appellants. 


.- Messrs. S. A, Haider and Hyder Mehdi, for 


the Respondents. 
JUDGMENT,—This is a defendants’ 
appeal. The plaintiffs. respondents are the 


representatives of the Shia community in: 


the Town of Aurangabad. The four 
defendants-appellants are the represenatives 
of the Sunni community in the same town. 

In the years 1916 and 1917 tronble arose 
between the two sommpnities in respest to 
the Muharram festival and the passing of 
the Shia prosession along the road behind 
the Jama Masjid of the town, This road 
is a narrow passage about 12 feet, wide. The 
Sunnis, it appears, objested to the Shias 
stopping behind the mosque, forming them. 
selves into a eirele and going through the 
"malam, shiefly on the ground that it inter- 
fered with the Sannis, who were in the 
mosque, saying their prayers. In 1916 a 
warking arrangement for that one yeat waa 
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made with the sonsent of parties, but the 
trouble arose again. in 1917 and the Shias 
made a representation to the Distrist Magis-, 
trate. Notise was issued to the Sunnis. They 
filed objestions, with the result that the 
Magistrate direated that tha Shias were to 
stop performing the matam behind the mosque 
and within ten yarda of it on either side. 
Thereupon the plaintiffs brought the suit, out 
of whieh this appeal has arisen, in the year 
1918. The relief that they elaimed was a 
‘deslaration that they along with other Shia 
residents of Qasba Aurangabad were entitled 
to stop and perfrom the malam in a sirale 
on the publie thoroughfare at the bask of the 
Jama Masjid and that ths defendants had no 
right to offer obstrustion to them or to pravent 
them from doingso. They further slaimed 
Rs. 200 as damages by: reason of the astion 
taken .in fhe years 1916 and 1917 by the 
Sunni sommunity. They also asked for 
a permanent injunstion to restrain the 
defendants : from in any way obstrusting 
them in performing the matam in a eirsle at 
the bask of the mosque. The defendants did 
not deny the right of the Shia seot to go down 
the road in prosession on the oseasion of 
the Muharram. What they did objeet to 
was the stopping of the prosession every few 
pases, formation of the erowd into a airole 
for the purpose of performing tha matam 
and the deslaration whieh the plaintiffs 
claimed. 

The learned Subordinate Judge found 
that no damages had been established and 
dismissed the elaim for them. ‘He gave a 
deslaration that “subect to the orders of the 
Local Authorities Tegulating the traffic’ the 
plaintiffs have a right to make "short stays 
in the lane at the baek of the Jama Masjid at 
Aurangabad for the performanee of matam, 
He granted an injunetion restraining the 
defendants mentioned in the plaint from in- 
terfering with the said performanee. The 
defendants have appealed. On their behalf 
it has been maintainted.that the right whish 
the plaintiffs elaim isa right whieh no Court 
ean possibly deeres, for the shief reason 
that it is one eontrary to the user for which 
the road was dedisated tothe publie, The 
plaintiffs have filed objeations. They have 
aesepted the desrae of the*Oourt below so 


far asthe damages are sonserned, but they 


objest to the words, “Sabjess t»:the ordera 
of the Losa! Authorities regulating the traf- 
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fie.” They say that they are entitled to a 
deslaration without the use of these words at 
all, shiefly besause the Losal Authorities, 


that is -the Distriet Magistrate and the- 


Polise Offisers, are no parties to the snit., It 
seems to us that the suit as brought must 
fail. What the plaintiffs want exaetly is to 
be found in the evidenee of the plaintif, 
Saiyid Hasan Ahmad. Assording to this 
witness, when the Shia sommunify goes 
down this road in prosession at the back of 
the mosque, the prosession stops every two 
or four pases, forms itself into a eirele and 
performs the matam, that is, the wailing, the 
beating of the breast and the eryiug of the 
names of Hasan and Husain. He admits that 
the road is about 12 feet wide. It will then be 
geeu that the dispute between the parties does 
not relate to the right of the plaintiffs to pass 
down this road in prosession, bnt the right 
to stopon the road. As the witnesa Hasan 
Ahmad has admitted, every stoppage lasts 
from 5 to 7 minutes, ao that the distanse in 
length behind the mosque being abont twenty- 
five yards, to sover this 25 yards the proses- 
sion would take eertainly not less than 35 
minutes and probably very much longer. We 
have been referred on behalf of the plaint. 
iffs toa large number of desisions, whish 
lay down that religious prosessions passing 
along 2 road are lawful and legal and eannot 
be prohibited. Insome oases it has been 
laid down that religious prosessions are 
entitled to passalong a publis road aesom. 
panied with music, There is at least one 
desision that nothing beyond a right of pas» 
sage may be declared and that the plaintiff 
is not entitled to a deslaration that he has 
aright to pass along the road while play- 
ing musie., Be that as it may, we are not 
now eoneerned in this sase with d right to 
play musie or a right to pass in prosession. If 
we examine the plaintiffs’ evidence, the right 
whieh the plaintiffs elaim is praetisally a 
right to stop a prosession a large number 
of times to blosk the roadway sompletely and 
prevent its user by other members of the 
publia, 400 to 500 men are supposed to take 
part in the proeession, but the probability is 
that a far larger number take part. The 
repeated stopping of this  proeession for 
such long periéds as 5 to 7 minutes in a 
narrow lane behind the mosque is eertainly 
a nuisanee and is ineonsistent with the main» 
tenanse [of the paramoust idea that the right 


INDIAN CASES, 


9 c5 
of the publie on a publie road is a rightof 
passage, Counsel for the plaintiffs laid great 
stress onthe judgment of the Madras High 
Court in Veztaraghaca Ohartar v. Emperor, 
(1), specially on the remarks to be found at 
pager 585, 586 and 587. It is diffienlt to nn- 
derstand why aush great stress was laid upon 
this desision, besause if it be read sarefully 
it will be seen that the law as laid down there 
is that a community has a right to go 
in prosession through a publis street subjest 
to the sontrol of the Magistrate and to use 
the publis thoroughfare in a reasonable 
and usual way. It nowhere has laid down 
that a prosession has a right to stop in 
the very unreasonable manner whieh the 
plaintiffs claim in the present case,  Heli- 
gious proaessions, such as the plaintiffs son- 
template in the present ease, are lawful 
and legal and eome within a proper user 
of the publie highway and are always subjest 
to the sontrol of the  Distriot Magistrate 
and Polise Officers. To quote from the very 
ruling mentioned above, at page 587:— “This 
passage ia referred to with approval by 
Collins, L. J.,in Hickman v. Maisey (2) and 
headds, 'now iino the purpose for whish 
a highway is dedieated is that of passage, 
as is shown by the sase of Dovaston vy. 
Payne (3), and although in modern times'a 
reasonable extension has been given to the 
use of the highway as sush, the authorities 
show that the primary purpose of the dedi- 
edtion must always ba kept in view, The 


right of the publie to pass and re.passon. 


a highway is subjeet toallthose reasonable 
extensions which may, from time to time, 
be resognised as nesessary to ita exersise 
in &ssordanse with the enlarged notions of 
people in a sountry besoming more populous 
and highly oivilised, but they must be sush 
as are not insonsistent with the maintenanse 
of the paramount idea that the right of the 
publia is that of "passage." 

If we apply the  prineiple underlying 
these remarks to the fasta of the present 
ease, we see slearly that what the plaintiffs 
ask in the present ease is absolutely inson- 
sistent with the maintenanes of the paramount 
idea that the right of the publie is that 


(L1 26 M. 554 at pp. 655, 586,587; 13 M. L. J. 171° 

(2) (1900) 1 Q, B. 752 at p. 757; 69L. J, Q, Bi Gih 
82 L. T. 821; 48 W. B. 385; 16 T. L, B, 274, 

(8) (1795) 2 H. Bl, 627; 2 8m, L, O. (10th ita.) 167 
3 B, R. 497; 126 E, R, 684, 
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of pdsshge. In plain words, what they ask 
from tbe Court is a deaelaration that they 
have a right to bloek the passage in a 
very unreasonable manner. The declaration 
*granted by the Court below is a deslaration 
which gould not stand even if the plaintiffs 
were entitled to a right to bloak*the road. 
way. It is too vague when itlays down 
that the plaintiffs have got a right to make 
“short? stays in the lane. The stoppage 
of the prosession is insonsistent, as we have 
said above, with the paramount idea that the 
right of tha publie along a publi road is a 
right of passage. We repeat again that the 
plaintiffs’ right of passage elong this road in 
prosession is not in dispute. They have gone 
to the furthest extreme and have elaimed a 
right to whieh' théy are not entitled and 
whieh no Civil Court sould possibly deslare, 
namely, the right to blosk a road and prevent 
the publis from aring if. In our opinion the 
plaintiffs! suit as brought must fail and ought 
to have been dismissed. We allow the appeal 
and. set aside the deeree of the Court below. 
The plaintiffs! suit will stand dismissed with 
sosts in both Courts. Costs in this Court will 
inelnde fees on the higher seale, The oross. 
objestions sre dismissed with sosta. 


Appeal allowed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ÁPPRLLaTE DEGREE 
No. 1890 er 1919, 
June 17, 1921, 
Present :— Bir Lanselot Sanderson, Kr , 
: Chief Justiae, and Mr. Justiee Richardson, 
_ ISARBE SWAR PATRA--PLAINTIFF— 
APPELLANT 
Versus 
Maharaja Si& BIJOY CHAND 
MAHATAP AND orgeEns 


—— UE FENDA TS -— RESPONDENT., . 
Bengal Tenancy Act (VIII of 1885), ss. 160, 167— 
Occupancy raiyat--Raiyat at fixed Tate--Hoistence of 
both status in one person. 


A raiyat who, from the beginning of his tenancy, 
holds at a fixed and permanent rate of rent, for 
more than twelve years continuously, becomes, on 
the expiration of that period, a “settled raiyat of 
the village," and as such he acquires aright of 
occupanoy. in all lands held by him aga raiyat in 
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that village, and such right of ocompancy is pro. 
tected under section 160 of the Bengal Tenanoy 
Act, and cannot be annulled by the serivce of 


; notice under section '67 of that Act. (p. 992, cola. 1 


& 2: p. 994, cols. 1 & 2] 

Per Sanderson, 0. J —It is not impossible for one 
person to have in respect of the. same land and 
at the same time a right of occupancy and the 
right of a raiyat holding at a fixed rate. In other 
words, the two status may exist in the same 
person at the same time, even though the incidents 
of the two kinds of holdings may be diverse in 
character. [p. 991, col. 2.] 

Per Richardson, J.—The status of a raiyat at a 
fixed rate can be satisfactorily and logically com- 
bined with that of an occupancy raiyat. The 
higher status would supersede so much of the 
lower as might be inconsistent with it and either 
status might be used as a shield so far as it 
extends, a 994, col, L] 

Appeal against a  dearee of the Sub- 
ordinate Judge, Bankura, dated the 23rd 
of June 1919, reversing that of the Munsif, 
Sesond Oourt at Bistupur, dated the lst of 
February 1918, 

FAOTS appear from the judgment. 

Babu Ram Ohandra Majumdar, (witb him 
Babu Narendra Nath Ohaudhury for Babu 
Kiron Ohandra Neogt), for the Appellant.—As 
the finding ia that I have held the land for 12 
years, I am a ' settled ratyat’ of the village 
and bave right of oseupaney inthe holding: 
gestions 20 and 21 of the Bengal Tenansy Aat. 
The observations of Mookerjee, J., in Bhutnath 
Naskar v. Monmotha Nath Mitra (1) are against 
me, but they are merely obiter and not binding 
on your Lordships. Read and sommented on 
the judgment of Mookerjee, J., in Bhutnath's 
cate (1). There is no insonsistensy in the 
same person being a raiyat at fixed rates and 
having aright of. oesupaney in respeot of the 
same lard. There is an unreported di 
(Sesond Appepl No. 817 of 1913) [Akhil 
Ohandra: Sen v. Tripura Oharan' Ohowdhurg 
(9)], whioh is also against me, but it merely 
follows the opinion of Mookerjee, J., and does 
not assign any reasons for the deeision. 
(Later, on the resord being brought up, it was 
fonnd that the ease was one under sestion 37 
of the Revenue Sale Law, Act XI of 1859). 

The ease of Lu*ht Oharan Saha v. Mokar 
Ali (8) isin my favour. There it was ruled 
that a rovgat at fixed rates sould have a 
right of oecupaney in his holding at fixed 


(1) 2 Ind. Cas. 675; 18.0. W.e N. 1026; 11 O. L, 
J. 98. 

(2) 29 Ind. Cas, 568. 

(5) 48 Ind, Ona. 25; "ngo, Te 7, 908, 
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rates, if be was a settled raiyat of the village 
in which that holding was situated. Abdul 
Gant v. Makbul Ali (4) and Lakht Oharan 
“Saha v. Hamid Ali (5) deside that an, oosa. 
pausy raiyat may sequire the rightto hold 
his qeoupansy holding at a fixed rate with. 
out losing his right of oeseupansy. That 
shows that the two rights ean eo exist in the 
same person. Referred alao to Ichhamoyee 
Debee v. Krishna Kamint Debee (Kailash 
Ohandra) (6), 

Bipin Behari Ghose (with him Babu Sarat 
Kumar Mitter), for the Reapondents.—A per- 
Bon having a higher right eannot fall baok 
upon & lower right while in enjoyment of the 
higher right, It is a question of status. 

[SawpERsoN, C. J—Whish is the higher 
right?] — - 

. The right of a ratyat at fixed rates is the 
higher right. l 

| RiOHARDSON, J.—In Ichhamoyees Debee’s case 
(6) the tenant sould not prove his:higher 
right, he fell bask upon the lower right. 

Cases under sestion 37 of the Revenue 
Sale Law did not toueh this matter. 

[Ricuarpsox, J.— The reasoning would. 
In order to deside whether there isa right 
of oesupansy under sestion 37, we have to 
je to the provisions of the Bengal Tenaney 
Ast. 

Under seetion 27 of Aot XI of 1859 ossu- 
pansy ratyats at fixed rates are protested: 
An osoupansy raty2t’s rent may be fixed for 
ever--(1) by sontrast, (2) by holding at the 
same rent sinse the Permanent Settlement. 

(SANDERSON, O.J., referred to elause (f) 
of sestion 160 of the Bengal Tenansy Ast. | 

That,elause is in my favour, although 
apparently it escaped the notice of Mookerjee, 
J., in Bhutnath Naskar y. Mowmoiha Nath 
Mitra (1). In that elause the’ Legislature 
contemplates the ease of a right conferred 
on an ossupanay raiyat to hold at a fixed 
rate, and not the ease of a vatyaé at fixed rates 
aequiring an ossupaney right. There is no 
merger of the two rights. The oases of 
Abdul Gant v. Makbul Ali (4) and Lakhi 
Charan Sahay. Hamid Ali (5) are cases 
of oseupansy razyats subsequently aoquir. 
ing the right to hold at fixed rates. And 


in the last-mentioned sase, as also 

(4) 81 Ind. Cas, 19; 42 C, 746; 200, W, N, 186; 
22 C, 1.2.2298. 9% 

(5) 41 Ind. Cas. 543; 27 C. L. J. 284, 

(6) 18 Ind. Cas. 877; 18 C. W. N. 805; 18 C, L. J, 
836, 
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probably in Abdul Gant’s case "(4), the 
right of oseupanay was asquired before the 
Bengal Tenaney Ast oame into foreo, und was, 
therefore, preserved by seation 19 of that Aat. 
Lakhi Oharan Saha v. Mokar Ali (8) touched 
the precise question in this ease. But I 
submit under the Bengal Tenansy Aot, a 
raiyat holding at fixed rates from the begin- 
ning of bis tenaney sannot aequire a right 
of ossupaney in tkat holding. Oseupansy 
right and ifs acquisition are ruled by Ohapter 
V, which is the Chapter dealing with 'Oeau- 
paney Hatyais.’ The insidents of the two 
status are kept distinet in the Ast. An 
ossupansy raiyat is not entitled to transfer 
his holding in the absense of sustom. The 
word ‘ratyat’ is used without any qulifieation 
in seetion 85, but there it does not inelude a 
raiyat at fixed rates. . 

Babu Ram Chandra Maeumdar, in reply.— 
The soneession has been made that there 
is no merger of the two status and that 
they may oo-exist at the same time in the 
same person, but it is said-that a ratyat. hold- 
ing at fixed rates from the beginning of his 
tenaney cannot acquire a right of oesupanay. 
Seetion 4, however, simply mentions ‘ratyats 
holding at fixed rates’ it does not spesify 
when, whether and how—before or after the 
aequimition of oesapaney right. I submit 
oesupaney ratyats aequiring the right to hold 
at fixed rates become ‘ratyaés holding at fixed 
rates. The distinetion sought to be drawn 
is not justified, If oseupaney ratyats san 
‘besomes ratyats at fixed rates and retain 
their oecupansy right, razyots holding at flxed 
rates san also asquire a right of ossnpaney 
under seetions 20 and 21, 

Clause (f) of sestion 160 refers to rayas 
holding at fixed rates who have also aequired 
a right of oseupaney in their holdings and 
partially proteets the right to hold at the 
partisular rent, the right of oesupanay itself 
being protested under elause (d). 

Seotion 85 has to Be read along with sestion 
18, Oases under the Revenue Sale Law, Aet 
XI of 1859, have to be desided with referenee 
to the provisions of the Bengal Tenaney Aet. 
Sarat Qhandra Roy v. Asiman BibiOhowdhry(1). 
Referr-dlto seations 3, 4, 5 and 6 of Aet X of 
1859. Sestion 6 is important as showing 
that right of oesupaney sould be aaquired bg 
all ratgaífs, whesher holding at fixed rates or 
otherwise, 

(7) 81 O. 725 at pp. 780, 731; 8 C, W, N, 601, 
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ui JUDGMENT. 

SANDERSON, O. J.— This is an appeal by the 
plaintiff against the jadgment of the learned 
Subordinate Judge of Bankura. 

“ The suit was brought for a deelaration of 
the plaintiff's jote title in aertain land, for 
resovery of possession thereof and for Ra, 15 
as the prisa of paddy alleged to hava bsen 
wrongfully taken by the defendant No. 1, 
The learned Judge stated the respeative eases 
as follows :-— 

" The plaintiffs ease is that in Mouzah 
Chuamasina he held 11 brghas of land with 
oesupansy rights at a sama of Rs, 5. This 
jama was held formerly by him under the 
maitik, Hriday Nath Sarkar; after his death 
under his son, Asutosh Sirsar, and then under 
Ashu's vendee, Haridas Chaudhury. Oat of 
these ll bighas, 5 bighas form the subjeat 
of the suit, The plaintiff alleges that 
he wasin possession of the disputed land 
through his bhag chast, defendant No. 2, and 
got his share of naon paddy of 1 bigha in 1323 
and that his share of the heot paddy grown 
on the remaining 4 bighas was stocked in the 
house of defendant No, 2, but defendant No, 1 
forsibly took it away on the allegation that 
the lands had been made khas by defendant 
No. 3, the Maharaja of Burdwan, by purshas- 
ing the same in exedution of a desres for 
arrears of rent against the maliks and had 
been settled with him." 

* The substantial defenee of the defendanta 
Nos. land 3 is that the interest of Asutash. 
Sirear and Haridas Chaudhury in.the landa 
was that of oseupanoy raiyais, which was 
purshased by defendant No. 8 on 2nd Novem. 
ber 1914 in a rent sale, that a notise under 
section 167 having been given to the plaintiff, 
&mong other persons, on 7th May 1915, he 
beeame entitled to khas possession and that 
he has seeordingly taken the paddy from 


¢ defendant No. 2.” 


“The lower Court" (i.e. „ the firat Court) 
"deereed the suit on the finding, that the 


status of the plaintiff's landlord was that of 


a tenure-Lolder and that the plaintiff is a 
raiyat with rights of oesupaney which being 
a protested interest under seótion 160, Bengal 
Tenaney | Aet, his right was not annulled by 
serviee of notise under sestion 167,” 

* The first question, with which the lower 


Appellate Court dealt, was the status of the 


plaintiffs landlord. The lower Appellate 
Cougt agreed with the Court of first instanee 


* 


INDIAN OASES. < 


[1921 | 


e. 


that Hriday Sirear was a tenure-holder, and 
that his right of au ossupaney ratyal, as 
alleged by fhe defendant, had .not been 
proved, 

That finding, therefore, so far as it went, 
was in favour of ‘the plaintiff. -The learned 
Subordinate Judge then proseeded to sonsider 
the status of the plaintiff, and on this ques. 
tion he disagreed with the finding. of the 
Oourt of fitat instance. * 

The learned Munsif had. desided that the 
plaintiff held the land in suit as.a raiyat for 
more than 12 yaara sontinuously,. that under 
the provisions of sastion 20 of the Bangal Ten- 
aney Ast he had besome a settled rasyat of 
the village and that under the provisions of 
gestion 21 of the same Ast he had asquired 
aright of casupansy in the land in suit. 
Consequently the learned Munsif held that 
the plaintiff had a protested interest under 
sostion 160 of the Bengal Tenansy Act, whish 
sould not be annulled by the servise of notiee 
under seetion 167 of that Ast. The learned 
Maunsif deeroed the suit. 

The lower Appellate Court overruled this 

last. mentioned finding and held that although 
the plaintiff, who was a ratyat ata fixed rate, 
had oeeupied the lands for more than 12 
years, he did not aequire a right of 
oosupansy, whieh was protested under seetion 
160, 
' The learned Subordinate Judge further 
held that notias had been properly served 
on the plaintiff, that the plaintiff's interest 
not being a protested one, it besame annulled 
and that the defendant No. 3 was entitled 
to take khas possession of the disputed land, 
He, therefore, held that the plaintiff had 
no sause of astion, allowed the appeal and 
dismissed the plaintiff’s suit. ,- 

The question in this appeal is whether the 

desision of the lower Appellate Oourt on 
this point is sorrest. 
' The facts, whieh it is nesessury to state 
for the purpose of my judgment; are as 
follows: The land in question was settled 
to the plaintiff by Hriday Sirear in 1301 
B.S. (* * * *)ata;ama of Rs.-5 per 
annum and he had regularly paid rent for it 
sinee the year 1303 B. S. 

The plaintiff re-elaimed the lands ,whieh hd 


himself eultivated in the first -instanse, and 


subsequently the land was cultivated by the 
plaintiff's ' ‘bhag chasis.” Tho quantity of 
land is far below 100 bighas. 


e 
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Consequently, aa held by both the lower 
Courte, the plaintiff is a ratyat. 

The lower Appellate Court bas found that 
* the plaintiff's jama was “dur mokarart,” 
whieh merely meant a jama “at a fixed and 
permanent rate of rent.” This is a finding 
whish this Oourt, on sesond appeal, must 
accept, and indeed it has not been ealled in 
question by either side in this Court. 

‘It must be taken, therefore, that the plaintiff 
from the beginning of his tenaney was & 
ratyat holding at a fixed and permanent rate 
of rent. It is also slear that the plaintiff 
held the lands in suit as & ratyet for more 
than 12 years sontinuously. On behalf of 
the plaintiff-appellant if was sontended that 
in view of the above-mentioned fasts the 
plaintiff was; by reason of the terms of seation 
20 of the Bengal Tenansy- Act, a settled 
razgat of the village and by reason of seetion 
21 of the Bengal Tenansy Ast, he asquired a 
right of ocsupaney in the land in suit, that 
suoh right of oosupaney was protested by sea- 
tion 160 of the Bengal Tenaney Aet and sould 
not be annulled by notice under seetion 167, 

On the other hand, it was eontended on 
behalf of the respondenta (1) that the right 
elaimed by the plaintiff is not proteoted 
“ander section 160 of the Bengal Tenansy 
Aot, beeause the plaintiff is not a mere oseu 
panay raiyat. (2) That a raiyat ata fixed 
.rent has a higher status than a mere ogeu- 
‘pansy raiyat, and that a racayat, holding from 
the inseption of the tenanoy at a fixed rent, 
cannot subsequently acquire a right of oecu» 
-paney, so as to obtain a proteated interest 
under seation 160, 

Several saces were referred to during the 
course of the argument. The first in order of 
date was Bhutnath Naskar v. Monmotha Nath 


Mitra (1), whiah was decided in 190 7, In that. 


. ease Doss, J., held that it was uot possible for 
a raiyat of a holding at a fixed rate to have 


in the same holding a right of ossupaney at 


the same time, the ineidents of the two 
. holdings being so diverse in their eharaoter. 
"There was an appeal from the learned 
Judge’s judgment, whieh was heard ‘by 
Jenkins, O. J., and Mookerjee, J. Jenkins, C. 
J., held that the appeal should be dismissed on 
the ground that the interest of the defendant 
"was & tenure and, therefore, not a protested 
‘interest within the meaning of sestion (60 of 
the Bengal Tenaney Aot; the learned Chief 
Justise expressly refrained from. diseussiog 
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the above-mentioned question whieh was 
considered by Doss, J., as it was unnecessary 
for the desision of the ease. The other 
learned Judge, Mookerjee, J., did deal with 
that question and stated the point as 
follows :— . 

d As regards the sesond sontention of the 
appellants that if they are razyats holding at 
a fixed rate of rent they have also aequired a 
right of ceeupaney, [am unable to hold that 
the argument is well-founded,” and after 
stating his reasons in respest thereof the 
learned Judge held that the view taken by 
Doss, J., was sorrect. 

It was urged by the learned Vakil for the 
appellant that this desision of the learned 
Judge was not neeessary for the disposal of 
the ease, that it was not the judgment of the 
Court, but of one Judge only and was not 
binding upon this Court. This position was 
not denied by the learned Vakil for the 
respondent: I agree that, having regard to 
the fast that the learned Ohief Justise desid. 
ed the ease on the ground that the defend. 
ant’s interest was a tenure and expressly 
refrained from giving any opinion on the 
point now under consideration, the oase oan- 
not be held to be binding on this Court, 
though it goes without saying that the 
observations of the learned Judge who did 
deal with this question, are entitled to mush 
weight and sonaideration. 

The next case in order of date 
Abdul Gant v. Makbul Ali (4) desided by 


"Holmwood and Chapman, JJ., on 28th July 


1914. At page 7459, the learned Judges are 
reported to have said :—"It may be argued 
that a person who takes the tenancy originally 
888 raiyat at fixed rates does not thereby 
aequire an Casupansy right. But that does not 
imply that a man who bas already obtained 
oesupapsy rights ean by obtaining a grant of 
fixed rent lose that osaupansy right. That 
appears to us to be neither in aesordanee 


‘with equity or eqmmon sense of the wording 


of the law.” 

Referense was then made to an unre 
ease desided by Woodroffe and Now baale J T 
Akhil Ghandra Sen v. Tripura Oharan how. 
dhury (2) (Second Appeal No. 847 of 1913), 
The judgment was delivered on 26th May 
1915). In that oase Woodroffe, J., said as 


follows: ^ From this it appears that what 


was given was 4 permanent raiyati interest 
SPage of 42 O.—[Ed. ] 
e 
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described, as isfemrar? kaimi’ raiyat and 
istemrart daimi kaimi poti^h. If, thia was 
' the grant of a permanent interest, and if, as is 
admitted, at the date of this grant, there was 
no cesupaney right whieh had matured, then 
it sggms to me not possible that an oseupancy 
right sould be acquired after the date of the 
grant. But if we read this dooument in refer- 
enee to this permanensy as relating solely to 
the fixity of rent, then I think the argument 
of the learned Pleader for the reapondents 
avails, that the appellants would in that ease 
be in the position of ratyats at fixed rates, It 
is not every raiyat who is protested but only 
an ossupaney raiyat, and Í think the distino. 
t:on on whieh he has relied and whiah is that 
sat out in the Bengal Tenansy Ast, distinguish. 
ing oseupansy ratyais from ratyatsat fixed 
rates and non.ossupanoy ratgyaís, must be 
borne in mind, and on this pointhe hag 
referred to the sase Pachs Dass v. Bala Das, 13 
O. W. N. 1025. ‘I must hold, therefore, that 
the appellants were not oesupansy ratyair. 
They were, therefore, not protested from evie- 
' tion in respest of the Dags sovered by Group 
No. 1”, 1 think that in the above judgment 
the name of the sase Pacht Dasst v, Bala 
Das is w mistake. The  referensee, 13 
Qaleutia Weekly Notes 1025, is that 
of ‘the oase of Bhuinath Naskar v. 
Monmatha Nath Mitra (1), whioh is evi 
dently the ease the learned Judge intended 
to mention: Pacht Dassi v, Bala Das is 
reported at page 1051, and does not seem 
£o be material to the question whish . was 
being considered by the learned Judge, 

This judgment on the faee of it appeared to 
be a desision direstly in point; but on refer- 
eneo to the resord if appeared that the 
plaintiff had purshased the Taraf at a 

sale 
thv defendants had & proteeted interest under 
gestion 37 of the Revenue Sale Law, Aet XI 
of 1859. ] VEM 

The next ease is a desisiqn in the opposite 
direotion, Lakhi Oharan Saha v, Mokar Ali (3), 
whieh ‘was desided in February 1917 by 
Fleteher.and Rishardson, JJ. : 

The head-note is as follóws:— . 

“A ngêtlod rayat holding land whieh was 
gold for arrears of revenue, in the same village 
the village of whish he is a settled raiyat 
under the terms of a permanent lease at & 
&xed- rate of rent,has a protested interest 
within the vieaning of the proviso to gestión 

@ 


and the question was whether . 


I INDIÀNDOOASES. | ti; 


$ 


ba 


37 of the Revenue Sale haw.” 

The material part of the judgment.is as 
follows:— 

"The fasta found are these: —First of all, 
it has been found that the-sontesting defend- 
ant is a settled raiyat of the village within 
the meaning of the Bengal Tenansy Ast. 
Sesondly, it has been found that he holds the 
land in suit, whieh is in the same village as the 
village of whieh he is a. settled raiyat, under 
the terms of a permanent lease ata fixed 
rate of rent. Whatever may be the law as 
regards other slasses of razyaés, itis quite 
elear on the terms of section 21 of the 
Bengal Tenaney Aet that, oontrast or no 
gontraet, every raiyat who is a settled razyat 
of a village and obtains a ra£yafee interest in 
other lands in that village, asquires a right of 
ossupansy in those other lands and if that is 
go, the present defendant seems to me slearly 
to have a right of oseupaney in the land in 
dispute. Ifhe has a right of oacupaney, he 
somes slearly within the proviso to sestion 37 
of Ast XI of 1259, and has an interest whieh 
has not been annulled by the sale for 
arrears ofrevenue." . 

It ‘was sontended on behalf of the 
respondent that this ense was not binding 
on this Court, in respest of the, present point, 
foralthough seations of the Bengal Tenanay 
Act were referred to, the question for desision 
was whether thedefendant had a protested 
intersst within the meaning of the proviso to 
section 37 of Act XI of 1559, 

If this be so, then the previous desision of 
Woodroffe and Newbould, JJ., is in the same 
position. In my judgment this sontention is 
right. These desisions are not binding on 
this Court in respest of the point now under 
consideration, although the reasoning of the 
learned Judges may be of assistanee. The 
reason is that the Court in both those oases 
was desiding whether the defendant had a 


. protested interest under sestion 37 of Act 


XI of 1859, ln this ease we have to eonsider 
whether the plaintiff had a protested intereat 
under sestion 160 of the Bengal Tenaney 
Ast. Personally I should have been glad if this 
matter eould have been referredto a Full 
Beneh by reason of the importance of the 
question, but in view of the eonelusion at 
whieh I have arrived, that neither of the two 
last-mentioned.sases is a desision on the point 
now before us, it is not permissible for us to 
refer the question to a Full Beneh, 
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The last case te whish I need refer, is 
Lakhi Oharan Saha v. Hamid Ali (5), whieh 
was desided in August 1917, | Ohatterjes and 


ishardson, JJ., there held that a-person who’ 


has already asquired an osoupaney right does 
not, by obtaining & grant of a fixed rent, lose 
that -osenpansy right, and sneh a person ia 
protested from ejestment under seetion 57 
of the Revenue Sale Law. In the judgment 
reference was made to Abdul Gant v. Makbul 
Ali (4) and at page 288* the following 
passage oscurs:— i 

“The oase of Abdul Gani v, Makbul Ali (4), 
in so far as it holds that a person who has 
already asquired an ossupaney right does not 
by obtaining a grant of fixed rent lose 
that oscupaney right, and that sush a 
person is protested from ejestment under 
section 37, supports the view we take 
and to that extent we agres with that 
desision. If the opposite view wera taken, 
raiyuis who might be holding lands for gene- 
rations and who might have asquired righta 
of oaeupaney, would bs liable to be ejeated 
by a  purshaser at a revenue’ sale, 
simply beeause they may eome under the 
description of ratyats holding at fixed. rates 
under the Bengal Tenaney Act, by reason 
of their rent being fixed in perpetuity 
by sontrast, or by reason of their holding 
at the same rent from the time of the 
Permanent Settlement or by reason of a 
presumption arising under seation 50 of the 
Bengal Teneney Aot that they have been 
so holding, when the slear intention of the 
Legislature is to protest sueh ratyais from 
ejestment at the hands of a purehaser at a 
revenue Bale." 

It, therefore, appears, that there is no 
decision of this Court in respect of the 
point now before us whieh is binding on this 
Oourt and consequently, it is neaessary to son- 
sider the question with referense to the fasts 
and the sestions of the Bengal Tenaney Aot. 

The learned Vakil for the respondents 
did not dispute the proposition laid down 
in Lakat Oharan Saha v. Hamid Ali (5), So 
that it must now be taken. that if a 
ratyat has acquired an oseupansy right, 
he does not lose that ooesupaney right, by 


subsequently having the rent fixed by grant, ` 


or by one or other of the ways mentioned 

in that judgment, and inasmush as there 

is no merger of the two status, as was, 
Page of 27 C. In J.—[Ed.] 
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admitted by learned Vakil for the respond. 
ents, it follows that the two status, viz, 
that of the ossupansy raiyat and that of the 
raiyat holding ata fixed rate, would exist in 
the same person and at the same time. 

It follows, therefore, from this that it is 
not impossible for one person to have, in 
respect of the sameland and at the same 
time a right of ocaupaney, and the right 
of a ratyat holding at a fixed rate, In other 
words, the two status may exist in the same 
person at the same time, even though the 
incidents of the two kinds of holdings may be — 
diverse in character, 

It was, however, sontended, as already 
stated, that if the status of the raiyat was 
that of a raiyat at a fixed rate from the 
inception of his tenansy, as in this ease, 
he sould not subsequently acquire a right of 
oesupansy so as to be protested under aestion 
160 of the Bengal Tenaney Aat, Š 

It seems to me, however, that if a right 
of osenpansy can be acquired by a raiyat 
who already holds as a raíyat at a fixed 
rate, there is no reason why he should not 
be protested as to his right of oscupanoy 
under sestion 160, just as much as a person 
who has aequired a right of oesupanoy in 
the first instance and who subsequently 
obtains a grant ata fixed rate. The differ. 
ense is merely in the method of aoquisition, 
In the sase of a person acquiring the 
right of ossupansy in the firat instanoe 
and obtaining the right of a raiyat at a 
fixed rate subsequently, it is admitted that 
he has a .protested interest under sestion 
160, ao far as the rightof oooupaney is con. 
cerned, If then the 7ayiat has in the 
firat instance the right ofa ratyat at a fixed 
rate, and if he subsequently ean acquire and 
does acquire a right of osaupanoy, I see no 
reason why he should not be equally proteeted 
under seetion 160. 

But it was urged on behalf of the respond- 
ents, and this was the real point of the 
learned Wakil’a argument, that a rasyat 
having the higher status ofa raiyat at a fixed 
rate, eannot subsequently aequire the lower 
status of a right of oesupaney, In my judg- 
ment this argument should not be aesepted, - 

Sestion 20 is part of the chapter dealing 
with csoupansy ratyais; but it ia to be 
noted that the word ‘raiyat’ is used in that 
seotion without any qualification, Under 
that seetion, if a person ‘has |held land 
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situate , in the village for a period of 
twelve years before or after the eommenos- 
ment of the Ast sontinuonsly "asa raiyat,” he 
is to be deeméd to have besome on the exipra- 
tion of that period a "settled ratyat of the 
village.” : 

What are the rights of a “settled „raiyat of 
the village?” 

That is made elear by sestion 21, which 
provides as follows:— 

“very person who is a settled raiyat of a 
. village within the meaning of the last 
foregoing  sestion shall -have a right of 
ossupansy in all land for the time being held 
by him a8 a ratyaé in that village.” Bo 
that: when a raiyat becomes a settled 
raiyat of a village, he has a right of ossupansy 
in all land for the time being held by him as a 
rasyat in that village. 

It is not disputed that these sestions 
apply to the land in question in this suit 
but as already stated, if was urged that 
inasmueh as the plaintiffs interest was in 
its inseption that of a raiyat at a fixed 
rate, he sould not obtain a right of osau- 
pansy under sestion 21.  l see no reason 
for limiting the general: words of seetions 
` 90 and 21 in this way, and in my judg- 
ment by reason of the terms of these sestions 
and the plaintiff's undoubted holding of the 
lands in.question for more than 12 years son- 
tinuously, the'plaintiff did acquire a right of 
ossupaney therein. . 

. BReferénee was made to elause (f) of seation 
160. It does not seem to have been cons 
sidered in any of the previous oases; it 
provides as follows:— Any right eonferred 
on an oesupansy ratyat to hold at a rent 
whieh wasa fairand reasonable rent at the 
time the right was sonferred,” A 

It was admitted by both the learned Vakils 
that "the rent” referred to in this clause must 
bea “fixed” rent, This elause, therefore, is 
material as showing that the Legislature 
did sontemplate that a person might have 
at the same time not only a right of ossu- 
pansy but -also the right of a ratyat at s 
fixed rent, and:that provided the rent -was 
gfair and reasonable rent at the time the 
rightewas.eonferred, not only the right of 
ossupansy would be protested, but the right 
to hold-at that fixed rent also would be 
protested. 

Hach of the learned ‘Vakils relied on th 
glanse as being in his favour. 
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The learned Vakil “for the respondents, 
while admitting that the slause went to. show 
that the Legislature had resognised the 
possibility of the existenes of a right of 
oseupansy and the right of a ratyat to hold 
af a fixed rent in one and thesame person 
af the same time, contended that if the . 
Legislature had intended to protest any part 
of the interest of a ratyat at a fixed rate, 
who had subsequently beaome an oasupansy 
ratyat, it would have stated so expressly and, 
therefore, it was only the ratyat, who sould 
bring himself within the express words of 
slanse (f), who would be protested. 

On the other hand, the learned Vakil for 
the appellant urged that the intention of 
the Legislature was that every right of osgau- 
pansy, no matter how it was asquired, should 
be protested, and that it was further intend- 
ed to protest not only the right of ossupaney 
but also the right of the ossupaney razyaí 
to hold at a fixed rent, provided it sould 
be shown that such rent was fair and reason. 
able at the time the right to hold at the rent 
was eonferred. In my judgment the latter 
is the preferable eonstrustion to plase upon 
the slause; it seems to be an intelligible and 
reasonable eonstruetion. 

This, however, is not oonelusive of the 
ease and I do not base my judgment 
thereon. For the reasons hereinbefore men- 
tioned and on the: above-mentioned facts, in 
my judgment, the plaintiff had acquired 
in addition to his right to hold at a fixed 
rent, & right of oecupansy, and such right 
of oseupansy was protested under session 
160 of the Bengal Tenaney Ast, The result, 
therefore, is, in my judgment, that the 
learned Munsif was right in holding that so 
far as the plaintiff's right of oesupaney was 
eoneerned, it was a proteated interest and 
sould not be annulled by the notiee whish 
was given by the defendant No. 3 The 
plaintiff sonsequently. had not lost his 
right of ceaupansy in the land in suit, and 
the defendants Nos. land 3 had no right to 
deprive the plaintiff of his share-of the. orops. 
in question, . < ; 

ìn my judgment this appeal should be: 
allowed, the deoree. of the lower Appellate 
Court should be set aside and the deeree of 
the learned Munsif should be restored, The 
respondents: must pay the ¢ppellant’s eosts 
in this Court. and in the lower Appellate. 
Court, NULLI. Ae ds 
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Ricuarpson, J.—I agree. The subject over 
whieh dissussion has ranged is whether and 
ib what extent the interest of a raiyat at 
a fixed rate, who has oscupied his holding 
for & eontinuous period of mofe than twelve 
years, isa ‘protested interest" within the 
meaning of ssetion 160 of the Bengal 
Tenaney Act. It is not denied that such 
an interest, exoept so far as ib is protested, 

iT) 

is an “nenm bians” within the meaning of 
Beetion 161. Under sestion 159, & purehaser 
of a tenure sold under the Ast in execution 
of a deeree for arrears of rent takes subjeat 
to " proteated interesta" but with power to 
annul “inoumbrances.” The protested in. 
terests specified in sestion 160 inslude:— 

(d) Any right of oosupsney" and 

"(f) any right conferred onan oaeupaney 
raiyat to hold at a rent whieh was a fair 
and reasonable rent at thetime the right 
was eonferred." 

The prinsipal question in dispute is 
whether a raiyat at a fixed rate may besome 
a settled razyat of the village under sestion 
20 of the Aet and thus acquire a right of 
oeeupaney within the meaning of seetion 21. 

The diseussion must begin with the fact 
that a raiyat holding ata fixed rate isa 
“raiyat” and is so elassified in sestion 4 cf 
the Tenancy Ast. Ratyats are there divided 
into three classes, the first being “(a) 
ratyats holding at fixed rates, whioh expres- 
sion means ratyats holding either at a rent 
fixed in perpetuity or ata rate of rent fixed 
in perpetuity.’ The other two olasses are 

"(b) oseupaney ratyats, that is to say, 
ratyats having a right of osenpanoy in the 
land held by them” and “(c) non-oesupaney 
raiyats, that is to say, ratyats not having 
sush a right of oceeupaney.’’ 

Chapter 1V of the Aot is entitled "raiyats 
holding at fixed rates" and sonsists of one 
.sestion, seetion 18, which marks out the two 
spesial imcidents of the status of sueh a 
ratyaé, Firstly, he is to be "subjeet to the 
same provisions with respest to the tranafer of, 
and suasession to, his holding as the holder of 
& permanent tenure” and secondly, he “shall 
not be ejeoted by his landlord, exoept on the 
ground that he has broken a gondition sonsis- 
tont with this Aot, „and on breash of whieh 
he is, under the terms of a sontraet between 


. him and his landlord, liable to be ejected, 


Now, stopping there, in my opinion, it 
might plausibly be contended that the sesond 
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incident amonnts in itself to a statutory 
right of oscapaney, besause it protests the 
raiyat at a fixed rate from evietion oxeept , 
on one spesified ground. What is the 
statutory right of ossupansy unless it ia the 
proteation from evistion whieh the Ast gives 
to a raiyat? The status of an oseupanoy 
raiyat in respeot of his right of oesupansy 
is similarly de seribed in sestion 25. The 
oseupanoy rvatyat is merely protested from 
eviction exeapt on two specified grounds, the 
first of whieh is “that he has used the 
land somprised in his holding in a manner 
whioh renders it unfit for the purposes of the 
tenansy" and the sesond is the very ground 
on whieh a ratyat at a fixed rate may be 
evisted, The latter, therefore, would seam 
to enjoy under the Aot a superior right of 
oesupancy.. He ean be evisted only on one 
ground, while the oeeupaney ratyat may be 
evieted on either of two grounds, 

It ia true that a permanent tenure-holder 
is also protested from evistion save on the 
one ground on whish a ratya at a fixed 
rate may be evieted (sestion 10), But a 
tenure-holder sannot elaim a right of ossu- 
pansy; the term is applisable only to racyats, 
ratyate being regarded as the astual osou- 
piers and oultivators of the soil. A non. 
ossupanoy ratyat also reseives. some measure 
of protestion (sestion 44) but has no perma- 
nent right. The right of oseupansy is. a 
permanent right whioh the law guarantees to 
certain raiyat Prima facie it seams anoma- 
lous that ratyats of a superior status should 
not, while ratyais of an inferior status should, 
possess that right, 

If it be that a ratyat at a fixed rate has 
a right of osaupanoy under -seetion 18, the 
diseussion ends there. But it would be 
unsafe to ast on a view whioh, so far as I 
am aware, has not previously been suggested 
and is contrary to the qoum generally 
made. The point, asl have said, was not 
argued, nor is it nesessary for the purpose of 
the present oase fo say that a ratyat ata 
fixed rata has ypso facto a right of oseupaney, 
inasmuch as the plaintiff has sontinuously 
held his land for a period of more than 
twelve years. 

I will assume, therefore, that while the 
Bengal Tenansy Ast by sestion 19 saves 
rights of oesupaney asquired before Novem. 
ber, 1885, when the Aet same into foros? 
since that date a right of oseupansy in the 
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siriet or statutory sense san only be aequired 

(apart from eustom) in the manner provided 

by sestions 20 and 21. Those seastions 

with seetion 19 will be found st the 

beginning of Ohapter V under the heading 

„ 00e upaney rasyats" and the süb.heading 
general, ” 

Now, reverting to the classification of 
raiyais in sestion 4, no doubt, when a non- 
oseupansy raiyat acquires a right of osou- 
pansy, as he undoubtedly may, he seases to 
ben non-oesupanoy raiyat. That must be 
80 by force of the terminology. But in- 
asmuoh as if is sonseded that an oseupansy 
raiyat may (without losing his right of 
oceupanoy) besome a. raiyat at a fixed rate, 
there appears to be no reason why a raiyat 
at & fixed rate, if ha has not already a right 
of oseupansy, should not be able to aequire 
such a right in addition to his other righta, 
I am not sonvineed that the status of a 
raiyat at a fixed rate aannot be satisfactorily 
or logically sombind with that of an ossu- 
pansy ratyaé, The higher status would 
supersede so much of the lower as might 
be ineonsistent with it and  eitber status 
might be used as a shield so far as it 
extended,  Forinstanse as regards evietion, 
an attempt fo evista ratyat possessing the 
sombind rights, on the ground that he had 
used the land so as to make it unfit for the 
purposes of the tenaney, would be met by 
the plea of "raiyat ata fixed rafe.": The 
same answer would be given to a elaim 
by the landlord to enhanse the rent. No 
objeetion san be taken to the transfer of the 
holding of a raiyat at a fixed rate, on tha 
ground that the eonsent of the landlord bas 
not been obtained, though the question might 
arise whether the transferee has obtained, 
in virtue of the transfer, a right 
of oeeupaney. It may well be that 
under the Tenaney, Act a ratyat at a 
fixed rate ie, for all purposes other than a 
sale of the tenure under whieh he holda 
for arrears of rent, suffisiently proteeted 
whether he hasa right of oseppaney or not, 
But I fail to see why merely ou aseonunt of 
the other rights which he possesses he should 
be denied the proteation which a right of 
osaupaney would give him in the event of 
euch a sale. l | 

If there is nothing inherently eontradietory 
er impossible in the combination of the two 
btatutes, then, if we turn to seetions 20 and 
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21, we find it provided, in sestion 20, that 

every -parson who for a period of twelve 
years...... has eontinuously held as a raiyat 
land situate in any village.........sball be 
deemed to have become, on the expiration 
of that period, a settled raiyat of that vil. 
lage," and, in sestion 21, that “every person 
who isa settled raiyat of a village......shall 
have a right of oedupansy in all land fcr 


‘the time being held by him asa raiyat in 


that village.” 

The language is sertainly wide enough to 
cover the ease of a raiyat at a fixed rate. 
No doubt, these sestions ossur in a Chapter 
headed ‘‘ossupansy fatyats,” but they deal 
with the asquisition of rights of ossupancy. 
The expression and held as a raiyat?’ in 
aeetion 20 must inelude land held as a non. 
ossupaney raiyat, Why should it not inelude 
land held asa ratyat ata fixed rate? It is 
nothing to the purpose to say that the word 
“ raiyat” in sestion 85 does not inalude a 
raiyat ata fixed rate. The Aet has to be 
construed as a whole and in the ease of & 
raiyat aba fixed rate, sestion 85 has to be 
read with sestion 18 and construed aeeord- 
ingly. Apart from the rights of transfer 
conferred or resognized by section 18, the 
word ‘raiyat’ in section 85 would inolude a 
raiyat at a fixed rate. 

Then if a raiyat aba fixed rate may and 
does acquire a right of ossupaney under 
eastions 20 and 21, he will besome for oertain 
purposes at any rate an osoupaney ratyat and 
will be entitled to protestion as sush under 
seation 160 of the Aaf, 

Otherwise a raiyat at a fixed rate would 
be entitled to no protestion at all under 
gestion 160, unless he was entitled to .a right 
of oscupanoy acquired before the Tenaney 
Ast same into foree. He does not hold an 
under tenure and eanriot oelaim the protestion 
given to under-tenures, As Banerjee, J., 
anid in Nilmani Maitra v. Mathura Nath (&), 
sestion 18 "does not make all the insidenta 
of a permanent tenure applicable to a’ 
raíyai's holding at fixed rates, but makes 
only the provisions with respest to transfer 
and sussession applisable." 

In any ease, the proteation whieh sedtion 
160 gives a rayat at 9 fixed rate is a 
qualified protestion. Assuming that his 
status does not as push entitle him toa, 


(8) 6 0, L. J, 418. 
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right of oesupancy, then, unless he others 
wise has, or until he has asquired a right 
pt oseupaney, he is not proteeted ‘at all. 
If he has aright ofoceupansy, that right 
is protested by olause (d), while his right 
to hold at a fixed rate, if protested at all, 
is only protected to the extent indicated 
in alauge (f). 

Clause (f) does not appear to have 
been sonsidered in any previous ease, The 
question was put in the eourso of the 
argument, whether the olause has any 
meaning unless it refers to the rent of a 
raiyat at a fixed rate who is alao an 
oscupanay raiyat. No  satisfaetovy reply 
was received. li was suggested for the 
respondent landlord that the words referred 
to an ordinary ossupaney raiyat who has 
asquired the right to hold at a fixed rate, 
Bat, as already stated, if an  oosupaney 
‘raiyat oan aoquire the status of a raiyat 
at a fixed rate and keep his right of 
oasupansy, there san be no reason why a 
raiyat at a fixed rate should not asquire 
a right of oscupansy, and, if so, it would 
seem to be an unduly narrow eonatruetion 
to say that the slause only applies where 
the right to hold atthe rent was conferred 
on A person who was at the time an 
oosupansy ratyat and has no application 
where the razyat at a fixed rate subsequently 
acquires aright of ossupanoy. 

It was suggested also that an ooeupansy 
raiyat who acquires the right to hold at a 
fixed rate oesupies a position midway be- 
tween that of an oesupanay raiyat and that 
of a raiyat at a fixed rate. But if that 
is not the previous suggestion in snother 
form, I ean find no justifieation for it or 
for saying that the classifieation in section 
4 is not a somplete olassifiontion, An 
oesupaney raiyat who acquires the right to 
hold at a rent or rate of rent fixed in 
perpetuity is a razyat ata fixed rate. 

In the absense of all previous disaussion 
on the topie, I am not prepared to say 
that elause (f) ean only refer to a rent 
whioh has been permanently fixed. It has 
ossurred to me that  inasmuoh as the 
interest of an cosupansy raiyat, so far as 
ib is not protested, is an inaumbranes and 
apart from slawe (f). only the ‘right of 
ocsupansy is protested, the words would 
sover the ease. of an ordinary oseupansy 
ratyat, holding ata rent whish, apart from 
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tha sale for arrears, could not have been 
altered for fifteen years from the date on 
whioh it was fixed [see sestions 29 (e), 
37 and 40-A], It is also enneeivable that, 
an osoupancy ratyat might by agreement 
have the, right to hold fora limited period 
at a stated rent, 

However that may be, if a ratyak ata 
fixed rate may and does acquire s right 
of ossupaney and besome for some purposes 
an cesupansy rayah, the words, whatever 
other  applieation they may have, seem 


‘gapable of being understood as protesting 


his rent, provided it was a fair and reason- 
able rent at the time the right to hold 
at that rené was eonferred. 

The question of rent, however, does not 
arise in the present ease, in which the 
raiyat is the plaintiff in an aetion sounding 
in tort and I refrain, therefore, from 
expressing & final opinion on the meaning 
of olause (f). I will only add that in 
the view of its meaning whieh I have 
indicated as a possible view, slause (f) 
would be the asounterpart of sush a saving. 
olause as that sontained in seetion 11 of the 
Patni Taluka Regulation (Regulation VIII of 
1819) and in section 16 of the Bengal Rent 
Reeovery (Under-Tenures) Aet of 1865 
(Bengal Act VIII of 1865). Seetion 16 


lays down that “the purehaser of an 
under-tepure sold under this Ast shall 
aaquire it free from all ineumbranesa” 


subjest,- inter alia, to the proviso (whieh 
follows the'third elause of..sestion ll of the 
Regulation) “that nothing herein eontained 
shall be held to entitle the purehaser to ejoet 
khudkasht ratyats or resident and hereditary 
sultivators nor to eaneel bona fide engagements 
made with sueb glass of razyats or eultiyatora 
aforesaid by the late inoumbent of the under. 
tenure or his representatives except it be 
proved ‘in a regular suit, to be brought by 
such purehaser for the adjustment of his rent, 
that a higher rent-would have been demand- 
able at the time sush engagements were son- 
tracted by his predesessor.” 

in the old days the Ahudkaskt ratyat, or 
resident sultivator, holding at the sustomary 
Pargava. rate, was distinguished from the pata 
kashí raiyat, or non-resident sultivator, who 
was & tenant-at-will or tenant from year to 
year, The distinetion was largely obliterated 
by the Bengal Rent Ast (Aet X of 1859), 
which introduced the new division: of: oet. 
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pansy and non-oseupansy razyaís and enabled 
the patkasht raiyat to asquire the privileges 
or.many of the privileges of the hhudkasht 
raiyat, The khudkasht raiyat, however, 
still survives in the enastments to whieh I 
have just referred and no doubt at the 
present day every oseups ney raiyat “would be 
regarded as a khudkasht ratyst cf. Sheikh 
Mahomed Assanoollah Ch.:wdnury v, Shanishtr 
Ali (9) ]. 
The Bengal Tenansy Ast merely develops 
the poliey of Aet X of 1859, and the question 


oaeurs whether there is ansihing in the bis. - 


tory of the subject to suggest that a ratyat 
at a fixed rate should be disabled from 
acquiring the right of ocoupancy. 

It is elear from seetions 3 fo 6 of Aot X 
that the Aot regarded ratyais who had held 
their land at a rent unehanged from the time 
of the Permanent Settlement as ossupansy 
ratyais, Under section 3, “Hatyats who...... 
hold lands at fixed rates of rent whieh have 
not been ehanged from the time of the Perma- 
nent Settlement” were to receive patias at 
those rates. Sestion 4 was a proyirion 
eorresponding to elause (4) of sestion 50 
of the Tenaney Aet. Under seation 5, “ratyats 
having rights of oesupansy but not holding 
at fixed rates, as deseribed in the two presed 
ing sestions," were to reseive patins at fair 
and equitable rates, Sestion 6 provided :— 
" Every raiyat who has cultivated or held 
land for a period of twelve years has a 
right of oseupansy in the land so cultivated 
or held by him......50 long as he peys the rent 
payable on acsount of, the same," That 
ineludes ratyats of the elass mentioned in 
sestion 3. 

It was then found that in improving the 
condition of the patkasht raiyat some injus- 
ties had been done to the k4^ud«oshi ratyct, 
Before Aot X the latter would baye had 
what I wil oall a permanent right of 
owsupation in respeet eof all land held by 
him in his village, irrespeetive of the period 
during whieh he had held any partienlar 
pares], As section 6 was worded, the right 
of oeenpancy eould only be acquired in land 
whidh had been astually oseupied for the 
period of twelve years [sarut.Ch.ndra Roy 


, Ohowdhry s v; dstman Bibi (7) |. 


This grievance was remedied by sestions 
20 and Zl of the sanane Ast, under whioh 


. 8) 40. Lu R. 166, 
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the razyaí has a right of ocsupaney in all 
landa in the village of whieh he is a 
settled ratyat and he is a settled ratyat of 
the village iffor a period of twelve years he 
has continuously held as a ratyat land situate 
therein, 

New the Tenarey Aot does in aan EQ, 
alevee (1), recog? ize that where a rayat 
and bis predesetsors-in-interest have held at 
a rent or a rate of rent whieh bas not been 
changed from the time of the Permanent 
Settlement" the rent eannot be inoreased 
except on the ground of an alteration in the 
area of the tenure or holding. That sorres- 
ponds to seotion 3 of Aat X, while alange (2) 
of seetion 50  eorresponds, as I have 
anid, to restion 4 of Ast X. A raiyat 
who proves that he holds at a rent un- 


ehanged sinse 1793 is, under the Tenansy 


Aet as under Act X, a ratyat bolding at a 
fixed rate (see Dulhin Golab Koer v. Balla: 
Kurmi (10)]. But he is not spéeially pro- 
tested under seetion 160 of tbe former Aet. 
If the sorreot view be that a ratyct at a 
fixed rate eannot seguire a right of oeeupanoey 
under the Tenaney Aet, the raiyat holding 
ata rent unsbanged since 17.3 is only pro- 
teeted beeause his right of oscupansy was 
aequired under Aet X of 1859 and is pre- 
served by seotion 19 of the Tenansy Ast. 
Seetion 19 is a seestion of the kind whioh 
Legislatures insert out of eaution to preserve 
existing rights. lean see no reason for say- 
ing tbat tbough a rawat holding at a rent 
unchanged sinee 1793 had a right of ossu- 
paney under Ast X, nevertheless under the 
lenaney Ast, apart from seotion 19, he has 
no right of osenpanoy.. 

lt is true that Aet X put on the same 
footing all rezyats who did not hold their 
land at arent unchanged from the time of the 
Permanent Settlement, treating them all(whe- 
ther bolding at a fixed rent or not) as oesu-- 
pansy raiyats after twelve years of posses. 
sion, liabie to pay a fair and equitable rent. 
[ Dinobundhoo Dey v. Ram Dhone Roy(11) j, But 
it must be remembered that ever since Regu- 
lation V of 1812, Zamindars in permanently 
settled distriets have been considered sompe- 
tent to grant leases to razya/s at a fixed 
rent for any term or in perpetaify, and that 
sinse then sush leases bave been binding upon 

(10) 26 0, 744; 2 C. W. yN. 580; 18 Ind, Dec, (N. 2.) 


486 (F. B.). 
(13) 9 W. R. 622. 4 
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the grantors, their heirs and sgsigns, though 
not upon a purshaser under a sale for arrears 
wf reyenue: Jsshur Ghose v. James Hills (12). 
Presumably while sush a lease was in 
forse, the fair and equitable rent would have 
been the rent payable under the lease. 
The faet, therefore, that under the Tenansy 
Aet ratyats who hold at fixed rates but not 
under tanansies dating.from 1793, are inolnd- 
ed in the definition of razyats holding at 
fixed rates, seems to furnish no reason why 
sneh raiyaís should be exeluded from the 
benefit of aeationa 20 and 21. Hera again 
there are ratyati tenancies areated after 
1793 the holders of whish are entitled to 
rights of oseupancy aequired under Ast X 
and preserved by seebion 19 of the Tenaney 
Ast: Lakht Oharan Saha v. Hamid Ali (5). 

Suppose this sase, a ratyat holds land in 
a village asa settled ratyat with the right 
of oseupansy. He surrenders the land and 
takes other land in exehange as a raiyat 
at a fixed rate. Is he to lose the right of 
oseupaney whieh he would otherwise hava 
in the land taken in exchange? 


Having refereed to the repealed Aat X 
of 1859, I should perhaps explain that I quite 
appresiate that the right of oseupanay is & 
ereature of Statute and that at the present 
time the solution of any question as regards 
the ssope or insidents of that right must be 


sought within the four sorners of the Bengal 


Tenansy Ast. But where that Aet speake 
with an uneertain or ambiguous voies, | 
apprehend that resort may be had to the 
previous history of the eubjeet for light and 
guidanee in eonstraing its provisions. 


. If. Aet X of 1859 has been repealed, Aot 
XI of that year (the Bengal Land Revenues 
Sales Act) is still in forse and questions have 
arisen in regard to the meaning of tha 
proviso to section 27, One at least of these 
questions is germane to the present disons. 
sion and some reference to the sestion must, 
therefore, be made. ' Under sestiou 37 a 
purchaser of an estate sold for arrears of 
land revenue sequires it free from all insumb- 
ranees with sertain exceptions and subjast 
to” the proviso whioh proteste from ejestment 
“any raiyat having a right of oesupanoy at 
a fixed rent or at a rent assgaaable assord- 
ing to fixed roles under the laws in foree.” 


(12) W, Ra F, B, 148 at pilis. 
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The proviso goes on to say that the purshaser 
is not "io enbanes the rent of any sneh 
raty2t otherwise than in the manner presarib: 
ed by sush laws or otherwise than the formen. 
proprietor, irrespeatively of all engagements 
made siasa the time of settlement, may have 
been entitled to do.” 

The language of the proviso seams to refieet 
the provisions sontained in seations 3 to 6 
of Ast X of 1359. All ratyats having & 
right of oesupaney under that Act wera pro- 
tested from ejeatment, Where tbe rent of & 
holding had not been shanged since 1793, it 
was protested from enbansemanat, but the rent of 
osenpansy ratyats ineluding oosupanoy raiyats 
ata fixed rate holding under "engagements 
made singe the time of settlement" besame 
liable to enhansement under the laws in foraa, 
irrespestive of those engagements, That 
result was also sonsistent with the state of 
things brought about by Regulation V of 
1812 referred to above. 

No diffioanlty ocsurred till Aet X was 
repealed and the Bengal Tenansy As was 
passed. The proviso had then to be eonsiru: 
ed with referenea to the provisions of the 
latter Aat. 

It was held in Sarat Ohandra’s case (7), to 
whieh I have already referred, that the right 
of ossupaney mentioned in the proviso: must 
now be equated with the right of osenpaney 
defined in the Tenaney Aet, (Seo per Mitra, 
J„ at page 731 and per Geidt, da, at page 
736), hore are not two rights of ossupansy, 
one ereated by Aet X anda separate and 
different right ereated by the Tenaney Act. 
The Tenaney Ast enlarges the mode of 
asquisition, but it isin part a aonsalidating 
Aet and the right, when sequired, is identieal 
with the right of ossapaney ereated by Ast X, 
Mitra and Geidt, JJ,, therefore, held that 
the ordinary osaupaney raiyat was entitled 
under the provisa tə proteasion for ali the landa 
held by him as a settled raiyat, The desision 
ia an interpretation with referenea to the 
Tenaney Ast ofthe words “any raiyat having 
a right of oosupanay at a rent assessable 
asaording to°fixed rules under the laws in 
fores" and is now acaepted law. — : 

The more difficalt question remained as £o 
the meaning wita referense bo the Tenansy 
Ast of the words any raiyat having » right 
of osaupaney at a fixed rate.” l 

As I said at the outset, peraonally I am- 
&empted to hold that every raiyat at a &xéd 
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rate has a right of oscupansy as an ineident of 
his status, however the status be aequired. 
But if that is inadmissible, the reasonable 
gonelusion seems to me to be this, that the 
words now inelude every ratyat at a fixed 
rate who, apart from his status as such, 
possesses or has  asquired a right of 
ossupancy. That would include every 
settled raiyat of a village who, in res- 
pest of the holding in sonnestion with 
whieh the question arises, isa ratyat ata 
fixed rate, Susha raiyat would be protested 
from ejeetment, but might be liable under 
the laws in forse to enhancement of rent on 
the ground that he holds “under an 
engagement made sinse the time of settle- 
ment.” 


The soneession to whieh I referred earlier in ` 


this judgment—that an osoupansy ratyat who 
besomes a raiyat at a fixed rate has a right of 
Geaupansy protested by elause (d) of seetion 
160 of the Tenaney Aet—was probably made 
in view of the terms of the proviso to 
seotion 37. The argument is that an 
ordinary oesupaney raiyat who sequires the 
status of a raiyat ata fixed rate does not 
loce his right of casupaney besause there is no 
merger, and that hisright of osenpansy is, 
therefore, protested by both olause (d) of 
gestion 160 and by the proviso to seotion 
37. In my opinion, however, for the reason 
already stated, it is impossible to stop at any 
susah half way house. 


The question whether a raiyat ata fixed 
rate, whose tenaney began after the Bengal 
Tananey Act eame into fores and has. lasted 
for twelve years or more, has or has nota 
right of oseupansy which is protested by the 
proviso to seetion 37, is in substanse mush 
the same as the question whioh arises in the 
present ease, whether sueh a raiyat hasa 
right of ooeupansy protested by olause (d) of 
gestion 160. Both questions depend on the 
further queation whether such a raiyat ean or 
eannot besome a settled ratyat of the village 
within the meaning of sestions 20 and 21 of 
the Tenaney Act. 


]t* will be apparent from what I have ‘said 
that I am disposed to answer this last ques- 


„tion in the affirmative. The oases have 


already been referred to by the learned 
Ohief Justise and, in my opinion, there is no 
authority whieh presludes me from giving 
pikot to the view whieh J have formed, 


* 


The prinsipal diffenlty is saused by the 
observations of Mookerjee, J., in" Bhuinath 
Naskar v. Monmothu Nath Mitra (1). Those, 
observations are entitled to great respaot and 
naturally make me mush more doubtful as to 
the sorrestness of my own view than I should 
otherwise have been. The eaae, however, was 
actually desided on another ground and for 
the present purpose, therefore, is not 
sonelusive. Second Appsal No, 847 of 1913, 
desided on 26th May 1915, { Akhil Chandra 
Sen v. Tripura Oharan Ohowdhury (2)], turned 
on the proviso to sestion 37 of Aet XI of 1859 
and the sase doss not appear to have been 
presented in argument to the learned Judges 
on the lines on whieh the present ease: has 
been presented fo us. 

In the result I agree that the appeal 
should be allowed. 

Appeal allowed, 


ALLAHABAD HIGH COURT} 
Snoonp Oivi Appeat No, 1101 or 1917, 
Febrnary 10, 1921. 
Present: — Mr. Justia Ryves and 
Mr. Justise Gokul Prasad. 

RAM SURAT MISRA AMD OTHEgS— 
Pratntiv#s—APPeLLANTS 
versus 
QUE PRASAD AN3 ANOTAER—DEFENDANTS — 
RESPONDENTS, 

Transfer of Property Act (IV of 1832), s. 68 (c) 
—-Mortgage—Bortgagee disposgessed by person holding 
better title than mortgagor—Right to recover mortgages 
money from mortgagor. 


The provisions of section 68 (c) of the Transfer 
of Property Aot apply to the case of disposses- 
sion of a mortgagee by a person holding a better | 
title than the mortgagor, and where a mortgagee 
is thus dispossessed and so deprived of his mort. 
gage seourity, he is entitled to recover the mortgage- 
money from the mortgagor. [p. 999, col. 2.] 

Sesond appeal from a desree of the Distriat 
Judge, Ghazipur, reversing a deeree of the 
Offieiating Subordinate Judge. : 

Dr. M. L. Agarwala, Dr. Surendra Nath 
Sen and Mr. Uma Shanker Bajpa?, for the 


Appellants. 
Mr. Kamla Kant Varma, for the Respond4 


ents, ENT F, 


> 
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JUDGMENT.—THhe cirenmstanses whieh 
have given rise to the present appeal are 
as follows ;—It appears that on the 6th of 
Desember 1906, Gur Prasad Rai, defendant 
No. 1, made a mortgage of aertain speoified sir 
plots in favour of the predeagasors.in title of 
the plaintiffs for Rs, 799-15-0, On the same 
day, he mortgaged another plot fo the same 
persons for Rs. 99.15 0. Both these doou- 
ments were to earry interest at Re, 2 per sent. 
per mensem, if possession was not delivered 
thereunder. Defendant No.2 is the son of 
defendant No, 1. On the 16th of June 1914, 
defendants Nos. 1 and 2 exesuted a sale-deed 
of the mortagaged plots in favour of the 
plaintiffs and on the same day, they exeeuted 
a perpetual lease of those plots in favour of 
sertain persons benami for the plaintiffs. It 
appears that defendants Noa. 3 tod brought 
a suit for pre-emption and obtained a decree 
for possession of the plots mentioned above 
and also got a deslaration that the per- 
petual lease was bad. On the 30th of 
Auguat 1915 they dispossessed the plaint- 
iffs from the properties whieh were the 
gubjeet of the pre-emption desree, and the 
plaintiffs now say that besause of the pre- 
emption desree the defendants did not 
bescme entitled to aetual possession of the 
properties but they had sequired only 
the proprietary rights in those plots, and 
they, therefore, elaimed firat that the possession 
of the properties in dispute be restored to 
them as mortgagees and they might be allow- 
ed Rs. 216 by way of damages for the period 
of their dispossession. In the alternative, 
they elaimed a deeree for the mortgage money. 
The defense of defendants Nos. 3 to 5, 
the pre-emptors, was that the suit was barred 
by sections 47 and ll of the Code of 
Civil Prosedure. They further pleaded 
that the mortgages of 1906 had ceased to 
exist besause there was a novation of eontract 
in 1914, The first Court gave the plaintiffs 
a simple money.deeree for the mortgage- 
money against the defendants Nos, 1 and 2, 
and dismissed the claim against defendants 
Nos. 3 to 5. The learned Judge of the Court 
helow has some to the sonslusion that the 
slaim against defendants Nos, 3 to 9 was barred 
by gestions 47 and 11 of the Code of Oivil 
Prosedure and that the piaintiffa were not 
entitled to à decree even against defendants 
Nos. l and 2, beeause their mortgages had 
soasod to exist and because they had merged 


INDIAN OASES, 


“099 


in the sale-deed whieh was pre-empted by 
defendants Nos, 3 to 5. He also held that 
the plaintiffs had no esuse of aetion. The 
result waa that he dismissed the elaim tn toio. 
The plaintiffa come here in sesond appeal. 

It has been sontended on their behalf that 
there has been no merger inasmueh aa the 
perpetaal lease, whish is said to have had 
the effeet of satisfying the mortgages, has 
been found to be invalid and, therefore, the 
mortgages remain intact. It was also eon- 
tended on their behalf that they had a sause 
of aetion beeause they had been dispossessed 
of the mortgaged properties. The ease eame 
on before us foc hearing on the Ist of June 
1920, and we referred the following issue 
ta the Court below for disposal : —" Did 
defendants Nos. 1 and 2 give possession, 
actual or oonstruetive, to the appellants under 
the usufrustuary mortgages of the 6th 
Desember 19.6 and if so, when?” The 
finding whieh has been returned by the lower 
Court ia that the mortgagors were not in 
possession of the properties in dispute at the 
date of the mortgages, inasmueh as the prop- 
erties were in possession of prior mort- 
gagees, but that some time before 1315 
Fasli, the plaintiffs redeemed the earlier 
mortgage and have sinee then been in pos. 
session partly through their sub-tenants, The 
result of this Binding is that after taking the 
mortgages, the plaintiffs-mortgagees got pos- 
session of the mortgaged properties by virtue 
of the same, That they haye been aetually 
Jisposgessed, admits of no doubt. We agree 
with the view taken by a Beneh of this Oonurt 
in the ease of Nakchedt Ram v. Bam Ohartíar 
Rai (1) that dispossession by another person 
holding a better title than the mortgagors 
somes under the. provisions .of seetion 6$, 
elause (c), of the Transfer of Property Aet. 
The plaintiffs would, therefore, be entitled to 
the mortgage-money. It is not alleged that 
the mortgage-money has been paid or that 
the mortgages have been redeemed in any 
other way, nor is 1$ stated that the mortgagors 
gave any other property to the mortgsagees 
in substitution for the mortgaged properties, 
We cannot, see any prinaiplé of law under 
whieh the mortgagors ean say that the,mort- 
gages have been wiped off We aredistinetly 
Gl-opinion that this: is not a dàsé of novation 

(1) A. W. N (1897) 14, 19 A. 191; 9 Ind. Deg, 
(N. 8.) 126. i 
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of eontrast. The mortgagees sould not get 
baok possession of the properties besause the 
lease in their favour has been deslared to 
be invalid and the sale to them bas been the 
subjeet of a deeree for pre-emption in favour 
of defendants Nos. 8to 5. The result is that 
the mortgages revive and the plaiptiffs are 
entitled to fall back upon them, see Kiamuddin 
v. Rajjo (2). The present appeal is confined to 
the plaintiffs! elaim for money against the 
defendants Nos. l and 2 and we think that, 
having regard to the fast that they have been 
deprived of their mortgage seourity, they are 
entitled to resover the money from the mort- 
gagors-respondents. The result is that we 
set aside the deeree of the Court below and 
restore that of the Court of first instanoe with 
eosta in all Courts. 
Arpeal decreed, 


(2) 11 A, 18 at p, 14; A. W. N, (1888) 280; 6 Ind. 
(n.8.) 486, : 


NAGPUR JUDICIAL COMMISSIONER’S 
. COURT. > 
Srconn Civit APPrAL No, 531 or 1919, 
Ostober 6, 1920. 

Present :— Mr, Batten, Offg. J. C. 
GOVINDRAM—Pra1NTIFF— APPELLANT 
versus 
MANAKCHAND —DxrENDANT— 

RESPONDENT. ` 
C. P. Land Revenue Act (XVIII of 1881), s. 187— 
Mukaddam gomashta’s remuneration—Liabtlity of 
village proprietors — Lambardari haq — Village 
management—Hapenses, 


Under section 137 of the C. P, Land Revenue 
Act, the proprietors of a village cannot be made 
ligble for the payment of money to a mukaddam 
gomashta over and above 5 percent. on the land 
revenue. [p. 1000, col. 2.] 

In calculating the lambardari hag, the amount 
of cesses must be excluded, the 5 per cent. payable 
being limited to the land revenue [p. 1800, col. 2.] 

Expenses incurred on account of festivals, not 
being expenses of village management, cannot be 
debited against the proprietary body, nor can the 
legal expenses which are not incurred on behalf of 
that body. [p. 1001, col. 3.] 


Appeal against a deeree of -the District 
Judge, Nimar, in Civil Appeal No, 24 of 1£19, 
e 
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dated the 31st July 1919, arising out of Civil 

Suit No 429 of 1917, decided by the Junior 
Subordinate Judge, Khandwa, on the 21st. 
November 19!8, e 

Mr D. P, Tewari, for the Appellant, 

Mr. G. L. Subhedar, for the Respondent. 

JUDGMENT.—These are oross-appeals 
in the ease of a suit for village profits. 
I will deal first with Appeal No. 531. In 
paragraph 8 of the lower Appellate Court’s 
judgment the learned Distrist Judge has held 
that the lambardar is entitled to pay the 
mukaddam gomasta money over and above the 
5 per sent. on land revenue, whieh has been 
already taken.into seeount in the sehedule 
filed by the plaintiff, The learned Distriet 
Judge has entirely overlooked the provisions 
of sestion 137, Land Revenue Aat, and wishes 
to make the proprietors liable for more than 
5 per eent. This is quite eontrary to the law. 
The first Court's desree will, therefore, be 
restored as regards thie item and the deeree 
in favour of the plaintiff will be increased 
by Rs. 199 2.9 together with sueh interest 
thereon as has been salsulated in the lower 
Appellate Court. 

Now I some to the cross-appeal of the 
lambardar (Seeond Appeal No. 452 of 1919). 
Y see no foree in the first ground of appeal 
relating to the rate of interest, Admittedly 
there has been no agreement as to the rate’ 
of interest. Where there is a ease for’ 
interest at all in sush oases, I think 12 per 
eent, is & very fair rate. There is ground for 
giving interest in this case, sinse admittedly 
the defendant has omitted to pay the plaint. 
iffi just dues in spite of his repeated 
demands, This disposes of the seeond ground 
of appeal also, 

The third: ground of appeal also fails, 
The plaintiff has ealeulated the Jlambardari: 
hag at 5 per oent. on the land revenue, The 
lambardar has ealeulated that at 5 per sent, 
on the land revenue and eesses, which is not 
aesording to seétion 137 of the Land Revenue 
Aet, This ground of appeal, therefore, fails, 

The fourth and fifth groun?és of appeal: 
relate to certain expenses entered iv columna 
12 (b), (e), (d), (e), (f), (g) and (i) of the 
siatement of expenses filed by the defendant, 
I will deal with these seriatim. ° 

Item No.12 (b) is Patwari’s Survey ex- 
penses, it has not been abown why these 
were ineurred, or what necessity there wag 
for ineurring them, < 
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Item "No. 19 (c) is* repairing eharges of 
boundary marks. The lower Appellate Court 
has found this item not ‘proved, 

eltem No. 12 (d) is rosd repairs; Lt is not 
shown that roads were repaired or why.the 
lambardar was bound to repair them. 

Itema No. 12 (e) and No. 12 (/) are festival 
expenses, whieh cannot be allowed to be debited 
to the proprietary body without any proof 
that they were ineurred at their request. They 
are not expenses of village management. 

Item No. 12 (g) refers to sosts of assount- 
books, This item must be held to be ineluded 
in the mokaddam’s remuneration. 

Item No, 12 (7) is the largest item, whieh 
relates to misaellaneous expenses.” The details 
or rather sub-heads are given in lists Nos, 29 to 
35 filed by the defendant. On the faga of 
them most of the items are indefensible and 
eannot be sharged against the proprietary 
body. It has been argued before me that 
legal expenses insurred on behalf of the pro- 
prietary body, whish find a plase in this itom 
No, 12 (3), are proper ehargss to be taken into 
sonsideration. Properly insurred legal ex. 
penses should no donbt be taken into sonsidera- 
tion. There is absoultely no evidence on the 


. yesord to connest the items in this sehedule 


and the sonnested lists with the items of the 
assount-booksa whish would show that any 
partieular item entered in the assount-books 
or in the sehedule was a legal eharge properly 
debitable to the proprietary body, The 
learned Counsel for the lambardar obtained an 
adjournment for the purpose of trasing 
some items in this sonnestion. He has been 
able to find that some of the eharges seem to 
have been properly ineurred on behalf of the 
proprietary body. For instanee, he says that 
Rs. 296 were paid as sbsta in Suit No. 21 of 
1913 brought by himself and the plaintiff. 
Exhibit D.20, an extrast from the register of 
suits, shows that Rs. 296 were paid in satis 
faetion of the dearee of whish Exhibit D.19 is 
a eopy. D. W., No. 9, Batanmal, says that soma 
money between Rs, 200 and Rs. 300 was.paid 
to him, The learned Counsel says that this 
item of Rs, 296 is ineluded in the item of 
Rs. 345-4-3 in list No. 33, whieh is an 
annexure to the defendant's sehedule. All 
this may ba perfestly true, hat it was quits 
impossible for the lower Oourts to dissover 
this without any body, ‘either asa party or 
as. a witness on behalf of the defendant, 
explaining matters to the Oourt. Evsn now 


the learned Oounsel has not been able, to show 
me that the item of Rs, 296 is ineluded in the 
item of Rs, 335-43 mentioned in his 
slient’s pleadings. If the appellant had taken 
trouble, he might have been able to eonvines 
the Court that he had ineurred legal expendi- 
ture properly ón behalf of the proprietary 
body. But he has not taken the tronble 
to show anything of the sort, On the resord, 
as it stands, it is impossible to find ont what 
items of legal expenditure were properly 
ineurred on behalf of the proprietary body, 
These grounds of appeal, therefore, fail. 

, The sixth ground of appeal is given up, 

The seventh ground of appeal is to the 
effeat that the lower Appellate Court has 
failed to take into sonsideration Rs. 71, whish 
the plaintiff himself debited against himself 
in the ssheduls attashed to the plaint. The 
learned Pleader for the plaintiff admits that 
this is the ease. The plaintiff must, therefore, 
be debited with Rs. 71 per annum with 
intereat on the sonsequent profits. 

The result of the two appeals, therefore, is 
that the desree in favour of the plaintiff will 
be inereased by Ra, 199.2.9 and the appro» 
priate interest and deereased by Rs. 71 per 
annum and the appropriate interest. A 
deeree will be drawn up aeeordingly with the 
aid of Counsel, Costs will abide the result in 
all Courts. 

Decree modified, 


BOMBAY HIGH COURT. 
Seconp CIVIL APPEAL, No, 441 or 1920, 
Marsh 2, 1921. 
Present: —Sir Norman Maeleod, Kr., Chief 
Justies, and Mr. Justiee ‘Shah. 
NARAYAN MORESHWAR WELANKAR 
— PLAINTIFF —APPELLANT 
versus 
WAMAN MAHADEV KULKARNI— 


D sFenDaNnT—-RExPON DENT. 
Hindu Law~Inheritance—Widow inheriting as 
gotraja Sapinda—Female—Succession—Absolute estate 
—Rule in Bombay Presidency. 


The general role as to females inheriting pro- 
perty inthe Bombay Presidency is that they take 
it absolutely, and that the limited estate is an 


1002 , 


exception to cases of females entering the family 
by marrifge and inheriting the property from a 
male, and not a female, [p. 1002, col, 1.] 


A. widow, inheriting as a gotraja sapinda from a 
female, takes an absolute estate. [p. 1004, col. 2.] 


Sesond appeal from a desision of the 
Assistant Judge, Satara, in Appeak No. 378 
of 1919, eonfirming a deeree passed by the 
First Class Subordinate Judge at Satara, in 
Civil Suit No. 678 of 1917, 


Mr. K. H. Kelkar, for the Appellant. 
Mr. P. V. Kane, for the Respondent. 


JUDGMENT. 


Sgan, J, —The fasts whish have given rise 
to this second appeal are not in dispute. The 
following table shows the relationship of the 
parties sonserned:— 





KASHINATH 

* f *. ve 

Yajnesvara—Gangabai Raoji 
Moreshwar 

( 

7 
Madhav Narayan 
(given in adop- (plaintift.) 


iion to Yajnes. 
vara's widow and 
named Shankar.) 


ee 
) — MS | 
(f | i, | 
Ganesh==Savitribai, Vinayak, Yeshvant, Shankar, 
(pre-decd,) (pre-decd.) (pre-decd.) (adopted 
by Yaj- 
nesvara’s 
widow 


Krishnabai, 


The property in suit belonged to 
Yajneshvara who died leaving a widow, 
Gangabai, and a predesqased son's widow, 
Savitribai. After his death Gabgabai adopted 
the natural brother of the present plaintif 
from the other braneh. It is eommon ground 
that after the death of Shankar and his 
widow* in 1909, the property was vested 
absolutely in Shankar's daughter, Kriehnabai,. 
who was a few months old then. Sho died a 
fêw months after her parents. Savitribai took 
possession of the property as the next-heir. of- 
Krishnabai, and sold it to the present defend, 

e 
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ant in 1913. Savitribat died in 1915; and the 
plaintiff, who is the grandson of the brother 
of Yajneshvara, olaims the property in this 
suit on the ground that the alienation by 
Savitribai was not for any legal neeessity and 
that it sessed to bə operative on her 
death. i 

The defendant pleaded that Savitribai was 
absolutely entitled to the property as the 
heir of Krishnabai, and that in any sase the 
sole was for a legal nesessity. Both the lower 
Courts have found that there was no legal 
neeessity for the alienation, but they have 
held that Savitribai was absolutely entitled to 
the property and was eompetent to alienate 
it withcut any necessity. 

In the appeal before us if isnot disputed 
that Suvitribai as the widow of the unele of 
Krishnabai was a nearer heir to Krishnabai 

‘than the plaintiff, aesording to the rule laid 
down in Lallubhat Bapubhat v. Mankuvarbat 
(1) and affirmed by the Privy Couneil in. 
Lallubhai Bupubhat v Oassibas (2). She would 
undoubtedly be a nearer gotraja sapinda of 
Krishnabai’s father than the plaintiff aasord- 
ing to that rule, and, therefore, & preferential 
heir to Krishnabai. It is hardly neeessary 
to diseuss this point any further in view of 
the decisions in -Tukaram v. Nardyan Ram- 
chandra (3) and Basangauda v, Basangauda 
(4) and the elear provisions as to the 
suscession to the estate of a maiden, both in 
the Mitakshara and the Yyayabara Maynkha 
(see Mitakshara, Chapter II, s. XI, paragraph 
11; Stokes’ Hindu Law Books, page 463, and 
Vyavahara Maynkha— Mandlik’s Hindu Law, 
pages 97 and 56). 

lė has been argued, however, that the 
widow inheriting as a gotraja sapinda, aeeord- 
ing to the rule in Lallubhai Bapubhoi's case 
(1), always takes a limited estate, and that 
on her death the property goes not to her heirs 
but to the heirs of the last owner, whether 
the inheritance be from a male or a female, 

. Where the widow inherits asthe gotraja 
sapinda from a male, it is alear on the 
authorities thatshe takes the limited estate 


(1) 2 B. 888; 1 Ind, Deo. (N. s.) 682 (F, B.). 

(2)8 B 110; 71. A. 212; 4 Sar. P. O. J. 164, 8 
Suth. P. O. J. 795; 4 Ind. Jur. 533: 3 Shome L. B. 
246; 1 Q. L. R. 445; 3 Ind. Deo, (N. 8.) 76, 

(8) 14 Ind. Cas, 488; 30 B. 333; 14 Bom, L. 


R. 89. i 
(4) 27 Ind. Oas, 167; 39 B. 87; 16 Bom, L., R, 
608, i 
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of & Hindu widow and that on her death the 
property would revert to the reversioners of 
the last male owner. But there is no direst 
dithority on the question as to whether the 
widow inheriting from a female under 
‘Similar eireumstanses takes it subject to the 
same limitation, The learned Pleaders have 
not eited any sueh authority. We have taken 
time to sonsider the ease, and I have not 
been able to find any desieion direstly bearing 
on the point. In the ease of Bat Kessarbaz v. 
Hunsraj Morarjt (5) the so-widow inherited 
the estate, which was held to have been 
absolntely vested in the deseased widow. She 
was preferred as an heir to that estate as the 
nearest sapinda; but there was no question in 
that ease as to the nature of the estate whieh 
she took. 

It is urged, however, on behalf of the 
respondent that the ratto.dectdend: in Gandhi 
Maganlal v. Bat Jadab (6), whish found favour 
with the: majority of the Full Beneh, is 
desisive of the question, and that the widow 
Savitribai. took an absolute estate, whieh 
would go on her death to her heirs and not 
revert to the heirs of the last -female owner. 
This was a deeision as to the grandmother 
inkeriting her maiden granddaughter's estate; 
and it was held that she took an absolute and 
not 8 limited estate. One of the grounds of 
tbe desision was tuat she did not take as the 
widow of her husband but as a grand. 
mother, < c 

It ia urged on behalf of the appellant that 
the deoision must be limited to the sase of a 
grandmother, and that a widow who takes 
the estate as a goíraja sapinda under the rule 
in Lallubhai Bapubhai's case (1) takes it as the 
widow of her husbard and oan only take it 
subject to the ordinary limitation of a Hindu 
widow. ln the Ful! Baneh desision, however, 
the majority of the Judges base their 
'eonslusion on the broad consideration that 
the general rule asto females inheriting the 
property in this Presideney is that they take 
it absolutely, and that the limited estate is an 
exeeption applisable to eases of females 
entering the family by marriage and 
inheriting from a male and not from a female. 


(5) 80 B. 431; 8 Bom. L. R, 446; 100. W. N. 
802; 40. L. J. 908 A. L, J. 484: 1 M. L. T. 213; 16 
M L.J. 446; 831. A, 176 (P. O.). 

(6) 24 B. 192; 1 Bom, L. B. 574 12 Ind. Deo, 
(8-8) 666 (F. Bi); A 


: INDIAN OASES, 
NARAYAN MORESHWAR WELANKAR €, WAMAN MAHADEV-KULEABNI, 


. 1008 


The exeeption, it is stated, does not apply 
when the inheritanse is froma female, It 
is quite true that this reascning was not 
aesepted by Oandy, J, But the other Judges 
(Jenkins, O. J., and Ranade, Persons and, 


.Orowe, JJ.) aesepted that view; and it appears 


to me that their desision is based mainly 
upon that ground. Though they had not to 
deal in that ease with a widow inheriting as 
gotraia sapinda aasording to the rule in 
Lallubhai Bapubhai v. Mankuvarbat (1), the 
reason of the rule whieh they have enuneiated 
is equally applicable to sush a widow and 
eannot be sonfined to the case of a grand. 
mother inheriting from her maiden grand- 
daughter, I see no good ground to refuse 
to apply the general proposition enuneiated 
in the ease by the majority of the Full Bensh 
to the ease of a widow inheriting as a gotraja 
saptnda from a female, 

In the present ease it is elear that Krishna- 
bai as the daughter of Shankar took the 
estate absolutely, and if on the death 
of Savitribai, who took as an heiress to 
Krishnabai, the inheritance is to be traaed 
baek to the heirs of Krishnabsai, we would 
be extending the theory of  revert- 
ing to the last owner in the sase of inherit- 
ance from a: female ina manner in whieh 
it has never been done before in this Pre- 
sidensy. At least the reported desisions do 
not diseloseany sueh applieation; and the 
observations of Telang, J., about the iheory 


. of reverting to the last male owner in Manila] 
* Rewadat v. Bat Rewa (7) suggest that the 


theory should not be extended beyond the 
limit already aeeepted in this Presidenay, 
Personally I am unable to find anything in 
the Mitakshara or the Vyavahara Mayukha, 
where the subjeet of Stridhan is dealt with, 
to support the view that the estate inherited 
by a widow from a female is subjeet to sueh 
limitation as is applieable to a widow inherit. 
ing from a male. It may appear rather 
anomalous that fhe widows coming in as 
gotraja sapindas, under a ruling whish was 
based upon aseeptanee and usage rather than 
upon texts, should be able to take the pro- 
perty absolutely when they inherit from 
females, though they would take only a 
limited estate when they inherit from males, 
If, however, the signifioanee of the absense 


— (T) 17 B. 768; 9 Ind, Deo. (N, a) 498. 
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of apy,sueh limitation in the texts relating 
to the devolution of Stridhan, teshnieal or 
non-teshnieal, sush as is indisated in the 
terts in the ease of a widow inheriting her 
husband's estate and asis now aeeepted in 


"the ease of -all widows inheriting from a. 


male in this Presidency, is properly appresi- 
ated,. it would appear that the anomaly is 
only apparent: and not real. In the absense 
of any reported eases bearing on the question 
of the nature of the estate inherited bya 
widow taking under the rule in Lallubhat 
Bapubhai' case (i) from & female who 
owns the estate absolrtely, and in the 
absense of any slear.indisation of asseptanee 
and usage to the eontrary, it is diffienlt to 
differentiate.the ease of sush widows from 
the ease of other females like the grand- 
mother inheriting from a female. I do not 
see any adequate ground not to apply to 
such widows the general rule as stated by 
Sir Lawrenee Jenkins in Gandhi Maganlal’s 
case (6). 

It is not without signifisanee that though 
the judgment of the learned Chief Justiee in 
that ease refers to the oeirenmstanee that 
the grandmother does not eome in as a 
widow of her -husband, it proseeds to deal 
with a point based on the  diífferenae be- 
tween inheritanee from males and females, 
and does not appear to lay any stress upon 
the first consideration, as would appear 
from the faet that the ease of a mother in. 
heriting from & male is expressly ineluded 
in the exeeption. Further, this Court has 
deslined to re-sonsider the natur of the 
estate inherited by a mother from her son 
in spite of, the judgment of Candy, J., 
and the reason given by the majority 
of the Full Bensh that the grandmother 
did not some in as her husband’s widow 
in Gandhi Maganlal’s case (6): see Vrijbhu- 
kandas v. Bat Parvati (8), The sase of the 
grandmother inheriting from her grandson 
eame up for consideration, when there was 
no sueh precedent as régards the-nature of 
her estate ag: would nesessitate the appliea- 
tion of the rule of stare decisis, Still the point 
was treated as settled by the desisions 
relating^to the mother and other widows 
inheriting from males: see Dhond: v. Radha- 
bat (9). . These desisions indicate by implies- 

(8) 82 B. 26; 9 Bom. L. R. 1187. 

(9) 16 Ind, Cas, 813; 36 B. "546; 14 Bom. L, B. 
569, 


tion that the view of the majority of the 
. Full Benah in Gandhi Maganlal's case (6) as 
to the differense between inheritanse from 


. males and that from females was accepte 


as the real basis of the desision. After a 
eareful sonsideration of the point I have.aome ` 
to the eonelusicn that Savitribai, inheriting 
as a gotraja sapinda under the rule stated 
in Lallubhai Bapubha: v. Mankuvarbat (1) 
from a famale, took an'absolute estate. 

Though the ease somes from a distriet 
where the Mitakshara Law prevails, [ have 
referred to the Mitakshara and the Vyava: 
hara Mayukha generally, as there is no sonfliet 
between the two on the point in question, 

My remarks in this judgment are made 
striatly with referenes to the law as asoept- 
ed in thia Presidensy, It is. obvious that: 
the question eannot ariaa whara the rule in 
Lallubhai Bapubhai’s case (1). giving the widow: 
the place of her deseased husband in the 
order of susesssion as a gotraja sapinda with. 
in sertain limits, is not aseepted. 

I would sonfirm the desree of the lower 
Appellate Court with sosta. 

' MacLEoD, C. J.—I agree. 
Decree confirmed, 


OALOUTTA HIGH OOURT, 
APPEALS FROM OgiGixan Decernss Nos, 101 
anD 121 or 1919. 

January 6, 1921, 
Present:—Justise Sir Asutosh Mookerjee, 
KT., and Mr. Justies Buakland, 

Ix No. 101 or 1919. 
JNANENDRA NATH SINGHA ROY 
AND OTHERS— DgFENDANTS 

- ~~ APPELLANTS 

vETSUS 

Sri mat? BHUBONESWARI DEBI.— 
Poatntirs—Reeron vent. 
Ix No. 121 or 1919, 
Srimati BHUBANESWARI DEBI 
—-PLAINTIFE — APPELLANT 

versus 

GYANNENDRA NATH SINGHA 
ROY AND otaers— R BaPONOENTS, 
Bengal Tenancy Act (VIII of 1885), s, 171— Rent, 
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decree against darpatnidar— Deposit of decretal amount 


by sepatnidar—Righis of sepatnidar—Possession— . 


Set off-—Interest, 


e a 

Where in execution of a rent-decree against a 
darpatnidar, a sepatniday deposits the amount due 
under section 171 of the Bengal-Tenancy Act, he 
is entitled to obtain possession as against both 
the darpatmdar and his representative-in-interest, 
and is entitled to set off the amount so .deposited 
as against the rent recoverable from him, and is 
further entitled to interest on the sum deposited 
ab the rate of 12 per cent. per’ annum, as provided 
in clause (a) of sub-section .1) of section 171 of 
the Bengal Tenancy Act, [p. 1006, cols. 1 & 2.] : 


Appeals against deerees of the Subor- 
dinate Judge, Third Court, Hooghly, dated the 
3lst of January 19189. 


FAOTS appear from the judgment. 

Babu Sb Qhandra Pals ( with him Babu Nant 
Lal Dey), for the Appellants in Appeal No, 101 
and for the Respondents in Appeal No. 121 
of 1919,—T'hese appeals arise out of a suit 
for arrears of rent by a darpainidar against 
a sepatnidar. The defendants are the appel- 
lanta in Appeal No. 101 and the plaintiffs are 
the appellants in Appeal No. 121, Our sase is 
that there ought to be a deduotion of Rs. 1,989 
and odd whish we deposited to satisfy a 
desree obtained by the patnidar against the 
. darpatnidar—the plaintiff in the present 
sass—in 1915. "The suit has been partially 
deersed. The question for eonsideration in 
the present appeal No. 101 is whether we are 
under those eireumataness entitled to interest 
at 12 per cent, per annum on the sum deposit- 
ed by us, The question involved in the 
other appeal is whether we are entitled to the 
deduetion elaimed by us unless we prove that 
we were not ourselves in arrears at the time 
of the deposit, As regards the first question, I 
submit we are elearly entitled to deduction 
with interest at the rate of 12 per sent. per 
annum in aesordanee with the provisions of 
section 171, (i) (a) of the Bengal Tenaney 
Ast, Further, the order in that ease was very 
elear. It was ordered that the judgment. 
debtor not having raised any objestion, the 
depositors were to be given possession 
of the landa in suit till the amount deposited 
was satisfied with interest at the rateof 12 
per eent, As regards the sesond point I 
submit we are not bound to establish that we 
ourselves were*not in arrears ab the time 
of the deposit, Sestion 171 of the Bengal 
Tenansy Ast elearlg entitles us to make the 
deposit whether we are in arrears or not, 


Onr interest was at stake. It was*voidable 
upon a sale in exesution of that desres. 
Under the sireumstanees I submit the learned 
Subordinate Judge was perfeotly justified in 
allowing dedustion, A 

Dr. Dwarkanath Mitter (with him Babu 
Bankim Chandra Mukherjee), for the Respond. 
ent in Appeal No, 101 and for the Appellant in 
Appeal No. 121 ot 1919.—Asregsrds the ques» 
tion of payment of interest, I submit we were 
not bound by that order of Court. The dar. 
painidar had mortgaged his interest to the 
plaintiff, In exeaution of the mortgage- 
deeree against the darpatnidar, I purehased his 
right, title and interest at the execution sale, 
That waa before the order was passed in the 
rent.deoree. Henes I am not bound by it. 
Refers to Ram Narain Routh v. Lal Das Routh 
(1). I am quite a stranger and the defendant 
ought to have brought & regular suit. 

Babu Sib Ohandra Falit replied in brief. 

JUDGMENT. 

MOOKERJEE, J.—Tnese appeals are direet. 
ed against a deeree in a suit instituted by a 
darpatnidar against a sepanínidar for reeovery 
of arrears of rent for the years: 1322, 
1323 and 1324. The defendants urged 
that they were entitled to a deduetion of 
Rs. 1,989.5.6, desposited by them in 
Court on the 15th June 1915 in order to 
satisfy a desres for arrears of rent obtained 
by the paíuidar against -the darpatntdar. 
The Subordinate Judge has given effest 
+o. this eontention and has deereed the 
suit in past. The defendants have appealed 
onthe ground that they should have been 
allowed interest on the sum deposited by 
them at the rate of 12 per cent. per annum as 
provided in slause (a) of sub-sestion 1 of 
section 171 of the Bengal Tenaney Act. The 
plaintiff has appealed on the ground that the 
Subordinate Judge should not have allowed 
the deduetion elaimed unless it was establish- 
ed that when the desposit was made, the 
sepainidar was himself not in arrears. In 
our opinion the sontention of the defendants 
must prevail while that of the plaintiff must 
be overruled. 

Sestion 171, so far as it is material for 
the present purpose, provides as follows: 
“When any person having, in a tenure or 
holding advertised for sale under 


(1) 6 Q. L. J, 595; 12 C. W N. 56. e 
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Chapters an interest whieh would be void- 
able upon the sale, pays into Court the 
amount requisite to prevent the gale, 
he shall be entitled to possession of the 
&enure or holding as mortgagee of the 
tenant, and to retain possession of it as 
such until the debt with the“ intereat 
due thereon, has been discharged.” In the 
ease before us, there wasa deeree obtained 
by the paintdar against the darpainidar, Li 
that desree had been exesuted, the interest of 
the  sepaíntdars would have been: swept 
away by the operation of law, as an interest 
voidable upon a sale held under Ohapter 
X1V of the Bengal Tenanoy Ast. They were 
eonsequenily entitled to make the deposit 
and to obtainan order for possession under 
clause (c) of seetion. 171, This order was 
made in his favour on the 17th July 1915 
in the following terms: “The judgment- 
debtor does not appear to raise any objes- 
tion. Let the depositors be delivered pos- 
session of Lot Sonatikri in darpain: right till 
the amount deposited by them with intereat 
at 129 per sent, from the date of deposit 
is satisfied,” The plaintiff eontends, how- 
ever, that she is not bound by this order 
besause before the order had been made, 
the interest of the darpainedar, who was 
the judgment-debtor, had by devolution 
vested in her, The substanse ofthe matter 
in that she was a mortgagee of the interest of 
the darpaintdar, The mortgagor defaulted 


to make payment, with the result that ghe. 


instituted a suit to enforee' her sesnrity, ob- 
tained &decres and purshased in due sourse 
the right, title and interest of her debtor at 
the  exeeution sale. This  eirsnmstance, 
however, does not make the order of the 
17th July 1915 inoperative against her, The 
‘rent due to the patnedar was a prior charge, 
and bound not merely the darpatnidar but 


` also the mortgagee of the darpainidar, in 


the sense that if in exesution of the deereo 
for arrears of rent obtairfed by the painedar 
the property had been pat ap to sale, not 
only the interest of the darpaínidar but also 
that of the mortgagee of the darpainidar 
sould have been swept out by the operation 
of the ‘prosesdings. Consequently, it sannot 
be said that the order of the 17th July 1915 
'was inoperative against the representatives 
of the judgment-debtor. The exesution 
proseedinga are a  €ontinuation of the 
suit and when an order under sestion 171 


t 
© 


is made, the resnlé is to satisfy the 


‘desree in the suit,in other words, fo eom. 


plete the relief granted by the decree to tha 
plaintiff, ^ Reli&nee has, however, been 
placed on the following passage from the 
desision of this Üourt in Ram Narain Routh v. 
Lal DasRouth (1): “Although the despositor 
under sestion 171 ia entitled upon appli- . 
gation to the Hixesntion Court fo obtain 
delivery of possession ‘as against the judg- 
ment-debtor who isa party to the proeeed- 
ings, he ie not entitled to an order for de. 
livery as against a person who isa stranger 
to the prossedings : against such a person 
his remedy is by a regular suit. The 
sase mentioned i8 olearly distinguishable. 
The present plaintiff is the representative- 
jn-interest of the jadgment-debtor in the 
suit for arrears of rent instituted by the 
patnidar and cannot be treated as a stranger to 
the proseeding. Assume that she might have 
applied to the Exesution Courtto vasate the 
order of the 17th July 1915 on the ground 
that the order had been obtained by fraud, 
but no ssh application was ever made. 
Even after the suit had been instituted on 
the 16th April 1918, when she had been 
unquestionably apprised of the order, no 
steps were taken by her, . She eannot son- 
sequently now turn round and contend that the 
order is not operative against her. If the 
order stands, there san be no doubt that the 
dedustion allowed by the Subordinate Judge 
is legitimate, The effeat of the order of 
the 17th July 1915 was to plase the 
sepaínidars in possession of the darpatni, in 
other words, the sspatnidars beagme entitled. 
to set off the rent payable by them as 
againat the rent recoverable by the dar- 
paintdar from ‘them. The sonsequense 
follows that when the darpainidar puta 
forward her alaim against the sepetnidars, 
as has been done in this ease, the sepaint- 
dars are entitled to elaim a set-off, This. 
i» the view adopted by the lower 
Oourt and ib sannot be suesessfully shal- 
lenged, 

The appeal preferred by the plaintiff (No. 
121 of 1919) must acsordingly be dismissed 
with costa, We assess the hearing fee at, 
three gold mohurs, As regards the appeal 
preferred by the defendants (No. 101 of 1919), 
it is alear that the desree of the lower Court 
must be amended by allowing the defendants 
interest at the rate of, 12 per sent, per annum, 
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on the sum deposited, There will be no 
separate order for gosts in this appeal. 
e DBUOEKLAND, J.—I agree. 


Appeal No, 101 allowed: 
Appeal No: 121 dismissed. 





BOMBAY HIGH COURT. 
Oivin EXTZAORDINARY APPLICATION No. 273. 
or 1920, 

February 16, 1921. l 
_ Present : —Sir Norman Maoleod, Krt., Chief 
Justice, and Mr. Justiee Shah. i 

KUNDANMAL DOWLATRAM— 

DEFEWDANT—APPLIQANT 
versus 


LAKHMICHAND CHHOGMAL— 


PrAINTIFF — OPPONENT, 
Bombay Rent (War Restrictions) Act (II of 1918), 
s, 9—Landlord and tenant—Portion of premises 
required by landlord—Surrender of portion by tenant— 
Decree—Severence of tenancy, 


‘ Where in a suit for the ejectment of a ténant 
from a house on the ground that, the landlord re. 
quires the: premises for his own use, it is found 
that he reasonably requires for his own use a 
portion of the premises, and, the tenant is willing 
to occupy the remainder of the premises, the 
Court's decree should direct the surrender of such 
portion only of the premises as is required by the 
Jandlord. 

There ig under such circumstances no valid objec» 
tion to the severance of a tenancy, 


Civil Rule, 
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MADHO MAL-KISHORE OHAND V, QUBDIAL-RADHA EISHAN, 


Mr. Dhirajlal Thakore (with him Mr. Batan- . 


lal Ranchhoddas), for the Applieant. 

Sir Thomas Sirangman, Advosate General, 
(with him Messrs. Payne & Oo. and: Q. S. 
Mulgaonkur), for the Opponent. 

JUDGMENT, 

Macieop, O. J.— The plaintiff filed an eject. 
ment stit in tho Small Cause Court against 
the defendant in April 1920. Before the 
decree was passed, 4 compromise was arrived 
at that the defendant was to plaee a big 

* room ont of the premises in his ossupation at 
the disposal of the plaintiff in order to 
assommodate ‘the plaintiffs mother. The 
terms of ths compromises were not carried 
out, with the result that the plaintiff had to 
fel afresh suit, TheJudge found that the 


- 1007 


plaintiff reasonably required for his *own use. 
ab least two rooms. The premises ossupied 
by the defendant sontained five rooms. As 
the learned Judge thought it was not open 
to him to sever the: tenansy, he gave the 
plaintiff a deoree for possession of the whole 
of the premises, Thisis rather an important 
question, therefore, we granted a Rule so 
that it sould be desided whether the Judge: 
was right in the view. he took. We think 
there was no valid ojestion, and no authority 
has. been. sited’ in favour of it, to the 
tenaney being severed, provided the tenant 
was willing to oesupy the remainder of 
the: premises, after giving -up what it had 
been decided the plaintiff reasonably required 
for his own use, so that the Rule must 
be made absolute, the deeree set aside, 
and the case remanded to the Small Causes 
Court for the learned. Judge to resume the 
hearing of the oase from the point where 
he left off. As the Jadge has found that 
the plaintiff reasonably required two rooms 
for his own use, ib is left for him now 
to deside whieh two rooms should now bo 
given up by the defendant. The Judge 
wil have to apportion the rent between 
the parties, Costs of the applieation will 
be sosts in the suit, ' 
Suan, J,—] agree. 
Bule made absolute; 
Case remanded, 


LAHORE HIGH COURT. 
Civi, Revision PETITION No, 641 or 1920, 
Apfil 29, 1921. 
Present:—Sir Shadi Lal, Kr., Chief 
Justice, 
Tag Firm MADHO MAL-KISHORE 
COHAND-—PraINTIFE —PxETITIONER 
versus i 

Tag Frew GURDIAL-RADHA KISHEN— 


DerenpaNt—RESPONDENT, : 

Civil Procedure Code (Act V of 1908), Sch. II, 
para. 15 (1) (a)—Arbitrator—Appointment—Arbitrator 
taking interest in one party's case—Fatt not disclosed 
to other party—-Mitsconduct, 


^ 
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It is a gvell-established rule of law that there 

should be the greatest good faith on the part ‘of 
all the parties concerned in relation to the selec- 
tion and appointment of an arbitrator, and every 
disclosure which might in the least affect the minds 
of those, who are proposing, to sumbit their dispute 
tothe arbitrament of any partionlar individual, as 
regards his selection and fitness for the post ought 
to be made, so that each party may håve every 
opportunity of considering whether the reference to 
arbitration to that particular individual should or 
should not be made. 
' It was: found that the arbitrator had come 
te know: the facts of the case and acted as an 
adviser of the plaintiff before the defendant, to 
whom this matter was. not disclosed, entered into 
the agreement to refer the dispute to his arbitra- 
tion: 

Held, that this amounted to miscondueb within 

the meaning of paragraph 15 (1) (2) of Schedule II 
to thé Civil Procedure Code, 
. Petition, under sestion 25 of Aet IX of 
1887, for revision of a deeree of the Judge, 
Court of Small ‘Causes, Amritsar, dated the 
21st July 1920. 

Bakhshi Tek Ohand, for the Petitioner. 

Lala Durga Das for Mr, O. Bevan. Petman, 


for the Respondent. 


' JUDGMENT — After hearing arguments on 
both sides I am of opinion that, though some 
of the reasons given by the Judge, Small 
Cause Court, for holding that the arbitrator 
was guitly of miseondnet eannot be sustained, 
his finding that the arbitrator had some fo 
know the faets of the ease and aested as an 
adviser of the plaintiff before the defendant, 
to whom this matter was not diselosed, entered 
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opportunity 


Host 
into the agreement to refer the dispute to his 
arbitration, amounts to miseonduet. There 
is some evidense to. justify the above .eon-e 
elusion, and I am not prepared to interfere 
with that finding on revision, It is a 
well-established rule of law that there should 
be the greatest good faith on the part of all 
the parties eoneerned in relation to the 
selestion and appointment of the arbitrator, 
and every disaloaure whioh might in the least 
affest the minds of those, who are proposing 
to submit their dispute to the arbitrament of 
any particular individual, as regards his 
‘seleation and fitness for the post, ought to 
be made, 80 that sash party may have every 
of eonsidering whether the 
reference -to arbitration to that partieular 
individual should or should not be made; 
d» Prosanno Ghose v, Rajani Kant Chatterjee 

The Judge, Small Canse Court, has believed 
the testimony of the defendant to the effect 
that the arbitrator had been taking interest in 
the plaintiff's. ease, and that this fact was not 
diselosed to him before. the arbitrator was 
appointed. Upon this finding I am of opinion 
that the arbitrator is guitly of judicial 
misaouduat. 

- Aosordingly I dismiss the applisation for 
revision with costs. 
2 Application dismissed, 


l (1) 25 0. 141; 18 Ind, Dec. (N. 8.) 96. . 
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2 by one co-sharer, 


. e 
———— '"Lease—Possession, whether can be adverse 
, as against lessor, before expiry of lease. i 
‘Possession taken during the currency of a lease 
cannot be adverse as against the lessor until the 
termination of the lease, the lessor being unable to 
stò for possession while the lease is still current. 


L GIRDHARI LAL v, UMDAJAN k 7. 
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Adverse Bosscasianecuds 


- Record of Rights, entry in, effect of— 
Knowledge. See Limitatioy Act (IX or 1908), Scu. 
I, Ant. 144 282 








erights of owner, whether destroyed. 

Plaintiff owned a bathing ghaton the banks of 
the: river Ganges, which was dedicated to the 
public use for the purpose of pious Hindtis bathing 
in the sacred river. Certain persons, known as 
ghatias, with the leave and license of the plaintiff, 


sat at the ghat and assisted the bathers, and in. 


order to ply their profession, which was more or 
less beggary, they erected wooden platforms on 
the steps of the ghaton whick they sat. In a suit 
by the plaintiff to declare her right and title to the 
ghat, and that the ghatias had the right to use 
the ghat for the purpose merely of bathing in the 
river, and for an injunction restraining them from 
using the ghat in any other way, and finally asking 
for their ejection, the defendants pleaded, inter alia, 
adverse and proprietary possession of the specific 
areas occupied by them, and the that ghat having 
been dedicated to the public, the plaintiff's title 
thereto was ‘destroyed and she had no cause of action 
Held, that the fact that the ghatias, from the 
nature ‘of their profession, were allowed to use the 
ghat as they had done, was not sufficient to con- 
stitute adverse possession against the plaintiff, and 
that such user gave them no title whatever and that 
the fact that the ghat was dedicated to the use of 
the public for the purpose of bathing did not 
destroy the plaintiff's rights as proprietor, and, 
therefore, she had a cause of action, Ramu GHATIA 
v. HEMANTA KUNWARI Desi, 19 A. L, J , 488; 3 U, P. 
L. R. (A) 102 98 
Agra Tenancy Act (Il of J901)—Appeal 
to District Judge—Order returning memorandum 
of Appeal to be presented to Revenue Court- 
Appeal to High Court. . 
No appeal lies from an order of a District Judge 
returning & memorandum of. appeal for the purpose 


of its being presented to the Appellate Courteon the « 


revenue side, A BANKEY Lat v. Muaures, 19 AL, 
J, 868 95 
S. 9—8Setilement, last—Revenue Records, 

entry in,asíto nature of tenaney—Suit to declare 

entry wrong, ‘whether maintainable 

In view of the provisions of section 9 of the 
Agra -Tenancy Act, a suit asking for a declaration 
that an entry in the Revenue Records at the last 
Settlement as .to the nature of a tenancy is 
wrong, is not maintainable. A Ram SARAN CHOUBE 
v LALJI UPADHYA, 19 A. L. J. 658; 3 U.P. L, o3 ir 


48 A. 616 
SS. 18, 83, sc08e of—Landlord and 
tenant—Grove—Tenant permitted to plant grove — 
. Land, whether ceases to be agricultural holding— 
Grove- holder, rights of, whether transferable ` 
The provisions of sections 18 and 83 gf the Agra 
Tenancy, Act are not exhaustive: they merely con. 
template and ‘provide a right of surrender by one 
party to the tenancy against the willof the other. 
Tf atenant wishes to surrender and cannot obtain the 
lamd.holder's consent, he can only surrender under 
these provisions: otherwise not atall Buta pro- 
vision of this kind, expressly creating machinery 
enabling one Pen to perform an act. so as to 








INDIAN OASHS, 


User-—Ghat dedicated to public—Propr tetary ` 


547 


: [1921 
Agra Tenancy Act—pontd. 


bind another without his consent, does not destroy 
the ordinary rule of law that parties may themselves 
dispense with, machinery and may, by conduct, 
mutual consent or express agreement, arrive at & 
result by common consent which a piece of legis- 
lation enables one of them to arrive at by his own 
omission alone. 

Where a Zemindar grants permission to an 
occupancy tenant to plant a grove, and trees of 
considerable size are thickly planted, and it is 
found that the planting of the prove was not an 
agricultural purpose, or a mere adjunct to the 
existing occupancy holding or a mere improvement, 
the land cenges to be an agricultural holding, and 
there is a complete and absolute determination, 
either by surrender or mutual cancellation, of the 
former existing occupancy tenancy and the creation 
by a new contract of. a new arrangement. 

When land is let for the purpose of planting a 
grove, the occupier or tenant or licensee to whom 
the permission to make such use of it is granted 
by the Zemindar, becomes a grove-holder, pure 
and simple, and his rights are transferable, ' 

If the holding or right to ocoupy derived from 
the landlord is an occupancy or non-occupancy 
tenancy within the meaning of those terms as used 
in the Agra Tenancy Act, then the permission to 
plant trees is not: transferable nor are the trees 
themselves. 

A tenant cannot make a valid transfer of trees 
upon an occupancy holding independently of the 
holding, and, therefore, not at all because the hold- 
ing itself is not transferable. 

The holding may cease to be an occupancy tenmioy 
by the surrender of it by the tenant. A JALESAR 
BAHU v, Rasy Manaar, 19 A. L. J. 616; 48 a oy 





S. 20, provisions of, mandatory—Occu- 
pancy holding, decree directing sale of-—E.wecution 
Qourt, whether can sell holding — Judgment. debtor, 
competency of, to ubject to sale in execution po- 
ceedings 
In view of thé provisions of ‘section 20 of the 

Agra Tenancy Act a Court executing a decree hag 

no jurisdiction to order the sale of an occupancy 

holding, irrespective of whether the deoree orders 

the sale of the holding, or whether the decree i 18 8 

simple money-decree. 

A judgment-debtor is competent to object in 
execution proceedings that, under a mandatory 
provision of the law, the Court is precluded from 
selling an occupancy holding, ‘and the Oourt is 
bound to carry out the provisions of the law, and not 
to actin violation thereof. A Karwar v. Sita Bam 
TEWARI; 19 A. L. J. 473; 8 U. P. L, R. (A) 99; 43 A. 


26 

SS. 40 (2), 44, 57, 95—sSutt for 

declaration that plaintiff is sole occupancy tenant, 

whether maintainable—Tenants' register, entry in, suit 

regarding, whether barred —8. 95, suit contemp. 

lated by. 

A suit for declaration that the defendants have* 
no interest in, or concern with, the occupamoy 
holdings of which the plaintiff is "the sole tenant is 





not à suit seeking to have the defendants declared to 


be tenants of any particular class and is cognizable by 
Civil a O ourt, 


. Vol. LXIII] "E. 
Agra Tenancy Actconcld, 


In view of the express declaration contained in 
section 40 (8) of the Agra Tenunoy Act, neither 
«ection 44 nor section 67 debars a Oivil Court from 
entertaining a suit regarding an entry made on 
the basis of possession in the tenants’ register, 

Section 96 of the Agra Tenancy Act contemplates 
suits between landholders and tenants, and has no 
application toa suit between an occupancy tenant 
‘and persons who are alleged to be trespassers. 
DAULAT SINGH v {NDER SINGH 
i S, 58 (bD)—Suit triable exclusively by 
- Revenue Court-—Appeal to District Judge —Oivil 

Procedure Code (Act V of 19C8), s. 115—Revision 

—Jurisdiction. 

A suit under section 58 (b) of the Agra Tenancy 
Act being triable exclusively by a Revenue Court, 
5» District Judge has no jurisdiction to entertain an 
appeal, nor is an application under section 115 of 
the Civil Procedure Code to the High Court main- 
tainable. A Saqis Husain v, NAND KISHORE, 19 
A. L. J. 696; 3 U. P. L. R, (A) 94 89I 
S. 95, applicability of, 
USUFRUCTUARY A" 

S. 95, suits contemplated by. See ANTE, 
s, 40 (3) ` j 97 
S. 199—Suit for profits by legal repre- 
< sentative of deceased —Denial of right—Court, duty 
of, to decide question of title or refer parties 
to Civil Court, 
. Where a person sues in a Revenue Court for 
recovery of profits due to-certain deceased persons 
on the ground that he is their legal representative, 
and -his right to such profits is denied, the Court 
ought, under section 199 of the Agra Tenancy Aot, 
to decide the quastion of title as a Civil Court, or 
refer the parties fo a Civil Court by an order in 
writing. A MADAD ANI v, SHAMSHER ALI 103 
Agreement to sell and agreement to execute 
gale-deed, whether require registration, See Rm- 
GISTRATION Act (XVI or 1908), s. 17 22 


Alysantana family—Abandonment of func- 
tions by de jure -ejman——Mortgage, execution of, 
by other members, validity of—1Lease of part of 

. mortgaged property to one member, for which family 

“ property made security, validity of. l 
Where the de jure ejman of an Alysantana family 

abandons his position, the junior members can 

assume management and in such capacity, execute 
a, mortgage of the family properties. 

‘\ The abandonment by dejure ejman of an Alygantana 
family of her positionas such need not be-in any 
formal manner in order to justify the management 
by her juniors. i 
TAn arrangement by which one member of the 
family takes back part of the mortgaged family 
property on lease from the mortgagee, making the 
family property as its security with the consent of 
the other adult members, is valid. 
Rai v. MANKU CHETTY 


Amendment of decree -—Notice to opposite 








See MORTGAGE, 





r 





. party—Jurisdiction of Trial- Gourt to amend appel- , 


. late decree. 

Ordinarily a decre shopld not be amended with- 
out notice to the opposite party. _ 
. Once a decree is confirmed on appeal, it is 
merged in the Appellate Court's decree which is 


GENERAL INDEX. 


Amendment of decree—concld. 


IM KUNHANNA 
365 


- ^on 


the only decree in the suit, and the Trial Court 

has no longer any jurisdiction to amend that decree, 

U B Mavsa Yan Gin v, KATHABASAN CHETTY, 4 

U. B. L, R. (1921) 1 ' 79 

Annulty granted by Will, whether future mairt- 
tenance. See OrviL PRocEDURE Cone (Act V or 
1908), s, 60 (x) 851 

Anomalous mortgage. 
PROPERTY Act, 8.458 


Antecedent debt. 


, doctrine of, applicability of, 

The doctrine of antecedent debt applies only 
where the relationship of father and son exists. 
Pat Karsa NAND SINGH v, SHIV NANDAN Pu 


Sea TRANSFER OR 
297 
See HINDU luv 


— 








, what is, See HINDU Law—JoINT "SIS 
i 


Ante«nuptlal agreement securing maintenance 
for wife in case of dissensions, whether enforceable, 
See Contract Act (IX or 1872), s. 23 


Appeal. os 
See CHOTA NAGPORE 'TENANCY Act, 8, 178 (3) aoe 



































See Crvin PROCEDURE Cops, s. 115 5 
s, 141 855 
s, 158 701 
s. 157 478 
See CRIMINAL PRocEDUEE Oops, s. 367 416 
——— «——— 8, 408 160 
See LAND Acguisition Act 682 
See LIMITATION ACT, S. 5 726 
See PARTITION — 161 
See PROVINCIAL INSOLYENCY Aor, 8,8 848 
See BHANILAT LAND 746 
. See SUCCESSION CERTIFICATE AOT, s. 7 (8) 846 


s Civil—Appellant, duty of, 

In every appeal itis incumbent upon the appel. 
lants to show .some reason why the judgment 
appealed from should be disturbed, there must he 
gome balance in their favour, when all the cir. 
cumstances are considered, to justify the alteration ' 
of the judgment that stands. PO FaxnuNissA v, 
Izagus Sanik, 17 N. L. R. 72; 26 C. W, N. 8666 898 
Appellate Court's power to vary 
. decree in favour of person not party to appeal, 

Bee Orvin PnoogDURE Copa, O. XLI, R, 4 973 
Jurisdiction —Objection taken in 

appeal Appellate Court, duty of, 

Where an objection is taken to the jurisdiction 
of a Conrt of first instance, the Appellate Court 
should hear the appeal on all the issues decided by 
the lower Court and having decided the question, 
of the valuation, if ib eomes to the conclusion that 
the suit was under-valued, and is really in value 
beyond the jurisdiction of the Trial Court, it must 
go onto decide whether such under-valuabion hag 
prejudicially affected the disposal of the snit and 
of the appeat on the merits, and if it agrees with 
the findings of the Trial Court on the remaining 
issues which the Trial Court was quite right to 
decide, the Appellate Court must decide whether the. 
disposal of the suit has been perjudicially affected. 
A Guan SINGH v. RAGHUNATH SINGH ` 107 
Objection to admission taken for first time 
in appeal of document, See Orvin PROCEDURE :, 
Cops, O. VII, gr, 14 (2) 68 
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Objection not taken in  QOourt below, 
' whether can be taken on appeal See DAND 
“Acquisition ,ÁCT—À WARD . |. . 682 
—— Points involving issues of fact, whether cam 
, be raised for, first time in appeal—Pleadings—Specific 
. CASE.. l 

Points involving issues of fact not specifically 
raised in the Court, of first instance ought not, in 
the.absence of anything to-show that the materials on 
the record are complete, or that’ the opposite party 
had notice in the first Court of the nature of the 
case hà had to meet on the-facts, to be allowed to 
be argued for the'first time in appeal, © MOHENDRA 
OHANDRA DUTTA v MUZAFAR '* 7 oon 
nestion of fraud, whether can be raised 

at hearing. See EXECUTION oF DEcRHE—Sarz 425 
— Review, ground: for, whether good ground for 

appéal— Civil Procedure "Code ‘(Act V of 1908), O, 

XLVII,T. 7. : 

‘The sufficiency or otherwise of the reason for 
granting a review is not a ground for ‘appeal 
within the meaning of Order XLVII,- rule 7 of the 
Civil Procedure Code. A. BENARSI v. ALTAF wer 
i & o- Ws q à || 














=, SECONA—Case set- up in Trial Court, 
abandoned in appeal, whether can be advanced in 
second appeal, AE. 

‘Where a plaintiff in. an appeal abandons the case 
set. up by- ‘him in the Trial Court, -he cannot in 
sécond ‘appéal ask for a re-consideration of the casé 
originally set up by him. A- HARIMURAT v, RAMHIT, 
3U.P. L. B.(A.) 178 490 
— - Finding based on admissible, and 

inadmissible evidence, -. -n | NS 

Where & finding offact is based upon evidence 
some of which is inadmissible, the High Court, in 
second appeal, cannot uphold the finding upon the 
admissible evidence after excluding the evidence 
which is inadmisible. C.-Sanas KUMAR iu ^ 
Finding based. on inadmissible 
* evidence—High Court, interference by. : gih 
: Where the finding of an. Appellate Qourt is not 
based upon-the evidence on the record, but upon 
evidence which is inadmissible;:the High Court will. 
interfere. : Æ Sri THARURII MAHARAJ BIRAJMAN 
MANDIR ú, HiRDE NARAIN TE 811 

— mding of fact, interference wit, — 

- Construction of deposition of witness, whether question 

0 Law. 

whe ‘constriiction- of the deposition of a witness 
is. what- thé- Court thinks is. proved by it. Itis a 
misapplication of. the term to speak of it-as a 
construction: so as to mbke: it-a question of law. 

: An erroneous finding of faeti-is a different thing 
from an -efror or -defeot in: procedure, there is no 
jurisdiction to entertain -a second appeal on the 
ground of an erroneous finding of “fact, however 
gross or inexcusable the error may seem to be. 
Where there is no error or defect in ie procedure 
the finding of the- first Appellate Court upon a ques- 




















tion of fact is final if that Court had’ beforé it- 


evidence proper for its consideration in support of 
the finding, — s | 

No Court _ of second appeal can entertain an 
appeal upon -any - question as to the soundness of 
findings of fact by the Court of first appeal; and 


& € ^ v 


| INDIAN CASES, 3 


[1921 
Appeal, second—concld. 


if there is evidénce to be considered, the decision 
of that Court, however unsatisfactory it might he 
if examined, must stand final. L Raceu Mar v. 
Sita Ram 





= Finding of fact, interference with 

—Leiters Patent Appeal. 

The only questions which can be considered in 
gecond appeal are whether, having regard to 
established principles, the Judge of the Appellate 
Court has rightly directed himself, and ‘whether 
there is evidence to support the finding of fact 
at which he has arrived; ` 

Where in second appeal a Judge of the High 


7 . Court accepts a fact as found by the lower Appel. 


late Court, viz, that a gift was made by a Hindu 
widow forthe benefitof the soul of her deceased 
husband, by which he-holds himself to be: bound, 


. and then holds thab no special benefit was expected 


to accrue to the deceased’ husband's soul, this 
finding is inconsistent with the finding of the lower 
Appellate Court, and thé High Court, ina Letters 
Patent Appeal against that finding, has no alter 
native but to- interfere. A Goyinp UPADHYA v, 
LAxHRANI, 19 A. L. J, 499; 43 A. 516 221 

— Jurisdiction , not objected to in 
- Appellate Court—Objection, whether can be takenin 
` second appeal.. —— 

An-objection to jurisdiction not taken in the lower 
Appellate Court cannot be entertained in second 
appeal A LALA v. RAM ÜHANDER ` 255 
Limitation, question of, whether can 

be raised jor first time in second appeal. < 

A point of limitation can be taken in. second 
appeal for the first time notwithstanding that it 
has:not been taken. earlier, if- there are sufficient 
findings: of fact om record by the lower Courts to 
enable the point being argued' as a pure question 
of law. PANCHANAN MISRA v, APONNA KUL 
MUKHERJEE - 785 

















Objection taken in Trial Court, not 
. urged in first Appellate Court, whether can-be-raised, 
. An objection which is taken in the Trial Court, 
but is not urged in the lower Appellate Court, 
cannot be raised in. second appeal, A SHIAM SARUP 
v. NAND Ram, 19 A. L.-J. 611; 48 A, 566. - 366 
Question-of law, when can be raised 


< - 








- for first time. ' ~ 7 

A. question of law arising on the facts found may. 
be raised for the first-time: in second appeal. M. 
JAINULABDIN SAHIB v. KRISHNA Cunrtiar, 41 M. L. J.. 
120; 14 L. W. 92; (1921) M.-W. N. 491 200. 


Appellate Court, duty of. See A 


Approver—Dacoity, trial for- Statement dis- 
. elosingihegal possession of fre arms—Eelease of 
approver—Arms Act (X-I of 1878), s. 20, subsequent. 
trial under, legality of. See CRiMINAL PROCEDURE 
, Cong, s. 837 ; 


=, statement of--Corroboration;- nature of” 
. See ORIMINAL ProceDuRE Conn, s. 887° 612 
ké + 


Arbitration—Arbditrators, disagreement between 
— Umpire, appointment of —Duty of Umpire to hear 
“evidence if desired, got 

. Where in the event of a disagreement - betwee 

Arbitratorsan Umpire is appointed, he is bound to 

ers 2 oe - eo s aa IK ‘ aor 





kad 
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Arbitration—concld. 


re-hear the evidence if an application is made ‘to 
him to that effect, and if he. failato do so, his 
‘award’ will be bad for misconduct, but the 
Parties do nob apply to him to hear’ the evidence 
again, he would be justified in concluding that 
they have waived their rigkt to do so, and in 
deciding the case on the materials before him, S 
MILLER v, FIRM ox DHANASINGH-Ramnas, 15 S.L. R. 


68 I4I. 
Arbitration Act (IX of 1899), s. I9— 
Order staying suit, Court by which may be passed— 


'| Finality of order—“Courl,” meaning of. 
Where the parties to a suit refer their disputes 
io arbitration, the Court has power, under section 19 
‘of the Arbitration Act, to stay the suit absolutely, 
and such order of stay is sutficiently final to dispose 
of the suit. 
The Court mentioned in section 19 of the Act is 
_ ‘the’ Court before which .the proceedings, or.other 
‘ attempt to bring a suit, are in fact instituted. A 
Stra RAM NATHMAL v, SUSHIL ÜHANDRA Das & Co, 
19 A. L, J. 40€; 43 A. 553 
Arms Act (XI ot 1878), s. 20 





827 

Attachment. 
Bee Civir, PRocEpURE Cops, s. 60 (x) 851 
See Contract Act, s. 28 108 
See TRANSFER OF Property Act, 8.72 B) 24 
Transfer of attached property, validity 
ef. See CONTRACT Ao, s, 28 108 


Bail—Considerations relevant ia deciding appli- 
cation for bail. Seg CRIMINAL PROCRDURE CODE, 
s. 496 ` 14 

Batwara record—Record of Rights— 
Admissions made in batwara proceedings— Barden 
of proof. See Evipence Act, B. 114, 25 22 


Benam i transaction. See TRANSFER OF PROPERTY 
Act s, 53 Til 

Bench of MagistrateS—Magistrate absent 
during part of trial, whether competent to give 
opinion— Magistrate present throughout trial, duty of, 
to give opinion. < 

It is wrong that a Magistrate who has been 
absent during part of a trial should express an 
opinion on evidence which he has not heard. 

Per Shah, J.—It is the duty of a Magistrate, who 
has heard’acase from beginning to end, to give 
his. opinion, whatever that opinion might be. It is 
not open to 2 Magistrate, after taking part in @ 
trial throughout and having heard the evidence, to 
withdraw from the Court at the last moment, 
B GANGAPPA IRAPPA SARWAD v, EMPEROR, 28 Bom. L. 
R. 883; 22 Ce L. J. 6 5 I 
Bengal Alluvion and  Diluvion 

Regulation (XI of 1825), s. 4, 

First—“ Gradual accession," meaning cf. 

What isa gradual accretion within the meaning 
of clause first of section 4, Regulation XI of 1825, 
must’ depend upon the circumstances of each case, 
ihe nature of the river, the manner of the accre- 
tion and the quantity of the’ land thrown out 
each year. But if is not necessary that in order 
to be.gradual the accretion must be imperceptible. 
Pat. Kavs: Magroy v.Lacumt Das, 2 P. L. 04 
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Bengal Land Revenue Sales t 
(X1 of 1859), S. 54— Encumbrance, E 


of — Lease to collect rent, whether incumbrance. 


A proprietor had given a mukarrari with respect 
to his entire share. Subsequently he gave a lease 
in favour of his wife of his right to collect rent 
from the mukarraridaron payment of Rs. 29 to 
himself annually : 

Held, that the right created by the proprietor in 
favour of lis wife was an incumbrance within the 
meaning of section 4 of the Bengal Land Revenue 
Sales Act. Pat Snanzani Beaum v. Korma [83 


Bengal Municipal Act (III of 1884), 
S. Z37 — Erection of new verandah on site of old 
one-—Erection, meaning of—Sanction to build— 
Restrictions, ; 

The erection of a verandah on the site of an 
old verandah which has ceased to exist is an 
erection within the meaning of section - 237 of 
the Bengal Muvicipal Act, and is liable to be 
demolished if erected in contravention of Municipal 
sanction, 

A Municipal Committee which can sanction a 
building absolutey, or with restrictions in accord. 
ance with rules which it is empowered to make), 
cannob, unless ib has made such rules, impose any 
restriction and is bound either to refuse sanction or to 
granb ib absolutely and without reservation. 

Where sanction to build is giveu by a Municipali- 
ty subject to an ultra vires restriction, the re. 
striction is not binding and may be disregarded, 
Pat BRIBEHARI LAL v CHAIRMAN OF THE MUNICI- 
PARITY, DALTANGUNGI, (1921) Pat, 357 


“Material alteration or enlargement of any building," 
meaning of—Bye-law prohibiting erection of 
boundary wall— Ultra vires. 

A material alteration or enlargement of any 
building means erection of anything on a site 
attached to or detached from any buildings standing 
on it so as to alter the structure of the house with 
all the buildings standing on that site, 





» 
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Therefore, the erection of a boundary wall, apart 
from its erection as part of the scheme of erection 
or re-erection of a house, is not a material alteration 
or enlargement of a building within the meaning 
of section 240 of the Bengal Municipal Act. 
Consequently, when a person is neither building 
nor re-building a house and erects a boundary wall 
on the edge of his land abutting on a publio road, 
the erection of the wall does not fall within the 
meaning of section 237 of the Act; and the Com. 
missioners have no power to make a bye-law 
under section 241 prohibiting the erectionof any such 
boundary wall withim 6 feet of any public 
road Pat Basanra Kumar Bosu v. CHAIRMAN OF 
THE MUNICIPAL COMMISSIONERS OR GrRIDHI, (1921) 
Par 849 290 


—— Se 26 1 — “Wood,” whether includes timber. 

The word “wood” in section 261 of the, Bengal 
Municipal Act is used in its ordinary and natural 
meaning and includes timber. A timber yard, 
therefore, is a yard or depét for trade in wood 
within the meaning of that section and requires*a 
license. Pat Emperor v TAR MUHAMMAD Jan, 6 
P. L. J. 863; 22 Cx. D. 1.681; 2 P, L, T, 722. 327 


“YOTA « 


S. 1 Sy failure to comply with—Landlord, whether 

can treat-one of several tenants as representative of 

entire tenancy. 

Failure on the part of several heirs of a tenancy 
to comply with the requirements of section 16 of the 


«Bengal, Tenancy Act does not necessarily entitle- 


the landlord to treat one of the several heirs of the 

original tenure-holder as representative of the 
-entire tenancy. © FAIZANNESA v. GAGANESWARI, 26 
C. W. N. 138 e 10 


!L——— $S. 25, 155-— Ejectment suit—Decree, 
form .of--Hwecution . of decree —ÜCompensation for 
Misuse. 

Where. in a suit under section 25 of the Bengal 
Tenancy Act for the ejectment of an occupaucy 
yaiyat for misuse of the holding the Court passes 
a decree in favour of .the landlord, the .deoree 
cannot direct the payment of compensation in 
addition to ordering ejectment: the decree should, 
under section 165 of the Act, declare the amount 
of compensation reasonably payable to the plaintiff 
for misuse, and fix a period during which it shall 
‘be opento the defendant to pay that amount to 
the plaintiff, and if the misuse is capable of remedy, 
similarly fix a period for remedying. the same. 
« When such & decree is put into execution, it 
should be executed as a decree for ejectment and 
not as a decree for compensation, because eject- 
-ment isto follow in the event of non-compliance 
.with the order directing payment of compensation 
-and remedying of the misuse. ÇQ KARIM v, ASWINI 
-Kumar Sixpar, 26 C. W. N. 669 


= $,.48 (a), applicability of — Under-reiyati 
holding—Rent, payment of, in kind or value thereof, 
. whether money vent. : 

Where an under-raiyati kabuliyat provides for 
payment of paddy orits value, in case of default, 
as rent, such rent is not a money rent and is 
outside the scope of section 48 (a) of the Bengal 
-Tenancy Act. KANTOORAM SHAHA v. Pigu FAKIR 





S. 50—Rent, additional sum paid " bg 
tenant as, whether rebuts presumption as to fiwity 
of rent. 

When it can be legitimately inferred that an 
additional sum paid by a tenant was lawfully a 
part of the rent, by consent of the tenant, and not 
an illegal abwab, this would amount to a rebuttal 
‘of the presumption as to fixity of rent, created by 
section 60 of the Bengal Tenancy Ach, GC RAJESWAR 
‘Prosan v. BAHADUR SINGH - 317 
—— Sa (6)—Non-transferable holding 

mortgaged by tenani—Surrender—Sale—Morigagee’s 

right; whether preserved. 

Where atenantreturns a*non-transferable hold. 
ing tothe landlord, the transaction is a surrender 
whether it is with or withovt consideration. 





* When there is a surrender to the landlord by: 


the tenant, the right of the tenant’s mortgagee or 
incumbrancer is preserved. Pat BrisukswaR 
“OHAUDHURI v. ALI KARIM 0 
S. 87— Hindu Law—Widow—Baiyati hold- 
ing— Abandonment—Surender, 
eA Hindu widow can abandon a raiyati holding. 
A surrender is an- act of transfer whioh has to 
be justified by legal necessity. Pat Dro NARAYAN 
Sanu v, RAMANAND BAHU 211 
6 
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- INDIAN CASES, ° 
"Bengal Tenancy Act (VIII of 1885), 


[1921 


Bengal Tenancy Act—contd. 





S. 104¢H—Tenure-holder, rent of, not 
settled—-Suit for settlement of fair rent, whether 
maintainabie, . e 
Where the rent payable by a tenure-holder has 

not been settled, but has been fixed on the basis 

of zent payable by raiyats to proprietors, a suit by 
the tenure-holder for settlement of fair rent is 
maintainable under clauses (d) and ie) of sub. 
section (3 ofsection O4H of the Bengal Tenancy 

Act, and the .Court has power, under sub-section 

(4) of that section, to settle a fair rent. © Pro 

FULLA NATH TAGORE v. SECRETARY OF STATE FOR INDIA, 

26 C. W. N. 200 892 

S. 106, scope of— Decree. in land regis. 
tration proceeding, whether proves possession. 

In deciding disputes between rival proprietors 
under section 106 of the Bengal Tenancy Act, the 
Revenue Officer is confined to the question of posses- 
sion only. 

A decree ina land registration proceeding does 
not prove the decree-holder’s possession. It proves 
that the Collector held that he had a right to 
possession. C. Sepa Das Jana v. NIRODA BALA DaASI 





ss. 106, 109 — Suit under s, 108 with- 
drawn with liberty to bring fresh suit— Fresh suit, 
whether ‘barred. i 
A snit under section 106 of the Bengal Tenancy 
Aot, withdrawn by the plaintiff with liberty to 
bring a fresh suit by the permission of the Court, 





6 .shonld be treated as one not having been bronght, 


Consequently, a fresh suit brought in accordance 
with the permission is nob barred by the provi. 
sions of section 109 of the Bengal Tenancy Act, 
C Saras Kumar ACHARII v. UMED ALI, 25 C. W. N. 
1022; 85 OC. L. J. 19 - . . 954 


S. 153—8utt for vent valued at lesa than 
Rs. 100—-Appeal, competency of —Amount of rent 
payable— "Rent," whether includes interest. 

Ina suit for rent valued at less than Rs, 100 





. the fact that there is question as to the amount 


of the interest payable, would not, bring the case 
within the exception which allows an appeal in 
such suits where there is a question of the amount 
of rent annually payable by the tenant. The word 
"rent" in the exception to section 158 of the Bengal 
Tenancy Aot does ‘not include interest. C HAFIZ- 
ULLÀ v LATEFERNESSA 


- SS. 160, 167-Occupancy - raiyat— 

Raiyat at fied rate—Baistence of both status in one 
_ person. — | 

A raiyat who, from the beginning of his tenancy, 
holds at a fixed and permanent rate of rent, for 
mora than twelve years continuously, becomes, on 
the expiration of that period, a “settled raiyat of - 
the village," and as such he acquires a right of 
occupancy in all lands held by him asa raiyat in 
that village, and such right of occupancy is pro- 
tected under section 160 of the Bengal Tenane 
Act, and cannot be annulled by the service o 
notice under section 167 of that Act. f 
. Per Sanderson, O. J.—It is not "impossible for one 
person -to have in respect of the same land and 
at the same time a right of ocoupancy and the 
right of a raiyat holding ata fixed rate, In other 

s e 
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words, the two" status may exist in the same 
person atthe same time, even though the incidents 
of the two kinds of holdings may be diverse in 
chfracter. . 

Per Richardson, J.—The status of a raiyat at a 
fixed rate can be satisfactorily and logically com- 
bined with that of an occupancy raiyat. The 
higher status would supersede so much of the 
lower as might be inconsistent with it and either 
status might be psed as a shield so far as it 
extends, SARBESWAR PATRA v. Bijoy CHAND 
MAHATAP, 34 O. L, J. 233; 26 O. W.N. 15 936 


S. 17I—Hent.decree against darpatnidar 
— Deposit of decretal amount by sepatnidar—Rights 
of" sapatnidar—Possession—Set off —Interast, 
Where in execution of a rent-decres against a 

darpatnidar, 2 sepatnidar deposits the amount due 

under section 171 ofthe Bengal Tenancy Act, he 
is entitled to obtain possession as against both 
the darpatnidar and his representative-in-interest 
and is entitled to set off the amount so deposited 
as against the rent recoverable from him, and is 
further entitled to interest on the sum deposited 
at the rate of 12 per cent. per annum, as provided 
in clause (a). of sub-section (1) of section 171 of 
the Bengal Tenancy Act. © Jnanenpra NATE 
BiNGHA v, BROBONESWARI DEBI, 33 C, L, 5.494 1004 


—— Sch. II, Art.’ 2 (b) —Landlord and 
tenant— Assignment of arrears of rent—Suit by 
assignee, toirecover arrears—Limitation—Limitation 
Act (IX of 1908), Sch. I, Art. 110. 

Although an assignment of arrears of rent does not 
. take away from that rent its character as such, yeta 
suit by the assignee to recover such arrears does not 
fall under. Article 2 (b) of Schedule IIL of the 
Bengal Tenancy Act but under Article 110 of the 
Limitation Act, Pat Hayat MAJID v, HAZARI Lat 


424 
—— Art. 3, applicability of. 

Artiole 8 of Schedule III to the Bengal Tenancy Act 
applies to suits to recover possession of land claimed 
by the plaintiff asan occupancy tenant, and not to 
suits for recovery of possession of an occupancy 
"holding," Sothata suit forthe recoveryfof lands 
which form only a portion of an ocoupancy holding 











would fall within the scope of the Article. Pat 
JOWAHAR ALIv, ALARAKHU, 2 P, L. T, 616 481 
Bombay District Municipal Act 


(HI of 1801), SS. 3(7), 96 (5)—" Build. 
ing’—“Compound wall" . . 

A “compound-wall” comes within the definition 
-of “building.” 
-~ PRABHU, 28 Bom. L. R, 83); 46 B, 1161; 22 On. L. J. 
622 158 
Bombay District Police Act (IV of 
- 1890), S. G2—Cruelty to animala—Prevention 

of Cruelty to Animals Act (XI of 1890), s. 1 (2), 

extension of, to certain district, effect of. 

The mere extension of the Preyention of Cruelty 
to. Animals Áct, 1890, under sub-section 2 of section 
1 of the Aot by the Bombay Government to a 
certain District doeg not by itself operate to repeal 
section 62 of the Bombay District Police Act within 


that District. B EMPEROR v, BHAGWAN eas" 22 


Pox, L. B, 892; 45 B, 208 


GENERAL-INDEX. - 
Bombay Land Revenue Code (Act 


B ExPsROR v, „RAMRAO  ÁBAJI- 


4015: 


V of 1879), s. 83 (2)—Presumptiqn, when 

commencement of tenancy certain. 

A tenant cannot take advantage of the presump. 
tion arising under section 88(2 of the Bombay Land 
Revenue Code, when it is proved that the tenanoy 


commenced in a particular year; the presumption under , 


that section arises only when the commencement 


of a tenancy cannot be ascertained, that is to 84y,- 
the actual date of its origin is nob known, and in ` 


that case the Court must hold that the tenancy ia 
co-exténsive with the duration of the lessor's tenuro. 
B SIDHANATH MARTAND NAnGIK v, OHIKU BHAGWANT- 
RAO NADGIR, 23 Box, L, R. 633 35 
7—Kadim inamdar, village held by 
—BSurvey Settlement with cansent of inamdar— 
Mirasidar — Rent, enhancement of. . 


as a S 


A mirasidar (or permanent tenant) of a village . 


which is held by a kadim inamdar who is a 


grantee of the soil and not merely of the Royal 


share of the revenue and into which village Survey 
Settlement is introduced with the consent or ac. 
quiescence of the kadim inamdar, is entitled, by 
virtue of section 217 of the Bombay Land Revenue 
Code, to hold the landg on payment only of the 
amount of assessment .as rent and the kadim 
inamdar cannot get that rent enhanced. B PANDU 
BALA JAGTAP v. RAMCHANDRA GANESH DESHPANDE, 
22 Box, L. R. 669 


671 
Bombay Rent (War Restrictions» 


Act (H of 1918), S. 9— Landlord and 
tenant —Owner’s right to live and carry on business 

. (n. his own premrses-—~ Costs, where ejectment could 
be takenin Small Cause Court but was taken in 
High Court. , 
What the Bombay Rent Act endeavours to pro. 
vide for is the case of a landlord who evicts the exista 
ing tenant in order that he may let the premises 
to another tenant ate higher rent, or exact a 


“ higher rent from the tenant ona threat of eviction, 


An owner of premises, if he says he wishes $0 
use them for his own purposes, is entitled to do 
so, and the question whether he is reasonably dis. 
satished with his rented premises ig irrelevant, 
because in ayy event he is entitled to live in his 
own premises. He is not bound to continue in 
rented premises with all the uncertainties of that 
tenure, He is entitled to live in any portion of 
his own house which he chooses, provided he, 
does not seek to occupy more space than is 
reasonably required for himself and his family, If 
he wishes to live above the ground floor, there ig 
no reason why he should be compelléd to reside 
on the ground floor, nor should he be compelled to 
take his business out of covered rooms and carry it 
on in a verandah and in the open. 

Where ejeobment proeeedings could have been 
taken in the Small Cause Court but were taken on 
the Original Side ofthe High Court, the Appellate 
Court made no order as to costs. B Rosrowz Din. 
SHAW BILLIMOBIA v. DosrBAr RUSTOMVI MASTER, 28 
Box, L, R, 850* 45 B. 1236 
S. Q—Landlord and tenant—Porthn of 

premises required by landlord —Surrender of portion 

by tenant—Decree—Severance of tenancy. 

Where in a suit for the ejectment of a tenant, 
from a house on the ground that the landlord. re. 





quires the premises for his own use, ib is found - 


that he reasonably requires for his own use A 
; e 


e 
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Bombay Rent (War Restrictions) 
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portion of the premises, and the tenant is willing to 
occupy the remainder of the premises, the Court's 
decree should direct the surrender of such portion 
only of the premises as is required by the landlord. ' 
There is under such ciroumatances no valid objec- 
tion to the severance of a tenancy, B KUNDANMAL v. 
LAKHMICHAND, 28 Bom. L. R. 659; 45 B. 194. 1007 
Bond fixing period for .re-payment—Lender, 
right of, to sue on occurrence of defuult—Default 
—Money, when becomes due. See LIMITATION ACT, 
Sco. F, Agr. 132 | 836 
Buddhist Law, Burmese -Inheritance— 


. ' Husband and wife dying within short interval of 


each other— "Short. interval," what is. 

For the purposes of the special rule of inheritance 
applicable to persons governed by the Burmese Bud- 
dhist Law, by which on the death of a husband and 
wife within a short interval of each other the 
surviving parents of the two share the joint acquired 
property of the husband and wife, any period over 
one month should not be regarded as a short 
interval. L B Ma Myin v. Ma Toks, 10 L, B. R. 
298; 18 Bun. L. T. 194 . 715 
- Inheritance — Property inheritel by 

one wife during marriage, succession lo, 

Under Burmese Buddhist Law where 2 husband 
has had more wives than one, property inherited 
by one of those wives during marriage, if still in 
existence at the death of the husband and the 
wife, descends to the children by that wife, and 
the children by other wives can lay no claim to 
succeed to it. U B Ma Kurs v. Kin Kin, 4 U.B. 
R. (1921) 11 814 








Inheritance--Son from second wife, 








. * share of, in- hnepazon property of first marriage. 


: Under Burmese Buddhist Law a son from a 


second marriage is entitled to a one-eighth share in © 


the hnapazon property of thefirst marriage, and this 
share is independent of the share of his mother and 
dan be sued for during her lifetime, U B Ma Hin 
Hraxg v, MA Sawe Kin, 8 U. B. R. (1920).272* 28 
Inheritance—Step-brothers, whether 








' heirs. 

Where a woman marries twice, the sons of her 
second husband from a previous wife are the heirs 
of her son from her first husbahd and are to be 
preferred to the deceased's mother's sister. 

Maune Kyaw Sern v, MA Min Yin, 4U. BR, 1921) 


20. 
Bundelkhand Encumbered Estates 

Act (1 of 1803), S. 13, transaction in con- 

 travention of, validity of. 

A transaction entirely in contravention of section 
13 of the Bundelkhand Encfimbered Estates Act is 
void and cannot be enforced. A BIsHENNATH v. 
Prarey Ju, 19 A. L. J. 645; 8 U. P. L. R.(A.)112 942 
Burden of Proof. 


: Hee CUSTOM — ATIIENATION Z 859 
F See Custom—GIFT . 675 
` See HINDU Law—JotiNT FAMILY 258, 515 
‘See HINDU LAW—MITAESHARA 625 
Bee INAM ` 790 

« See INAM GRANT 804 
" See INSOLVENCY 519 

` - See Minor 525 
v See MORTGAGE 370 


[1921 


Burden of proofe-Minor—Lease of minor's 
property —Benefit of minor. $ 
A lease ofthe property ofa minor bya person 

purporting to act on his behalf, but who is not 

his certificated guardian nor a near relation, is got 
binding on the minor, unless the lessee can prove’ 
that the lease was for the benefit of the minor. 

LALA v, RAM OHANDER 25 

Burma Village Act (VI of 1907), 

` S. 21 (3) —Pwe, what is, l 
The policy of the Burma Village Act is not to 

control all the amusements of the villagers. 

‘An ordinary anyein, which is a name given to 
the playing of soft music, or the beating of drums, 
or a sing song cannot be considered to be a pws 
within the meaning of section 21 8) of the Burma 
Village Act, unless it is performed for profitor by 
travelling troupes. L B KMPEROR v, Ma La, 13 Bur. 
L. T. (1920) 243: 22 Cr L. J. 705 
Calcutta Municipal Act (HI of 

1899), ss. 341, 559 (18), 631—Street, 

obstruction of, by blinds—Shbets of tin for blinds, 

whether fixtwres— Limitation, when commences to 
run, ; 

Tin sheds which are attached by their side to a shop 
by hinges and are supported at ithe other end by 
props forming a verandah and which when the props 
aro taken away hang down straight, are nob 
fixtures within the meaning of section 341 of the 
Calcutta Municipal Act. 

The period of limitation under section 681 of the 
Calcutta Municipal Act runs from the date of the 
first commission of the offence, the date when the 
obstruction or projection was first placed over the 
street. © Narayan KISSEN SEN v, CORPORATION OF 
Caucurra, 88 C. L. J. 377; 22 On. L. J. 619; 48 Y Er 


Cattle Trespass Act (1 of 1871), 
S. 22. See ÜRIMINAL PROCEDURE CODE, E 


Cause of action. 
See Grove LAND .226 
See MORTGAGE 504 


C. P. Land Revenue Act (XVIII of: 
18981), s. 137—Mukaddam gomashta’s re. 
munerdtion—Liabtlity of village proprietors—Lam- 
bardari hag— Village management—Hapenses. 1 
Under section 187 of the C. P. Land Revenue 

Act, the proprietors -of a village cannot bè made 

liable for the payment of money to & mukaddam 

gomashta over and above & per cent. on the land 

revenue, f 
In calculating the lambardart hag, the amount 

of cesses must be excluded, the 5 per cent. payable 

being limited tothe land revenue. 

Expenses incurred on ‘account of festivals, nof 
being expenses of village management, cannot be 
debited against the proprietary body, nor can the 
legal expenses which are not incurred on behalf of 
that body. M GoviNpRAM v, MANAKOHAND {OOO 
C. P. Tenancy Act (XI of 1898), 

S. 43, suit to enforce charge created. by— Plaintiff, 

who cam be. : 

A suit to enforce a charge created by section 43 
of the 0. P. Tenancy Act is mot maintainable at 
the instance of a person’ who, at the date of the 
suit, was neither the sole landlord,.nor the re. 
presentative of his co-sharers as well as himself 

e 


: Vol, LXIII] 
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for the purpose of collecting rent, N DEOKARAN 
v, NATHU 352 





S. 92—Tenant, successor of, by operation 
e OF law, whether tenant—Wrongful dispossession of 
t successor—Suit for restoration—Jurisdiction of Civil 
i& and Revenue Courts. 

A successor by operationof law of a tenant does 
not necessarily become a tenant of the proprietor. 
That status can only arise by its acceptance by 
both parties. Where there has been no such ac- 
ceptance, section 92 of the 0. P. Tenancy Act has 
no application, and a suit for wrongful dispossession 
lies before the Civil Courts. N NILKANTH v. 
KASUBAL 


Champertous transaction — Agree. 
ment to carry on litigation for nominal sum, 
validity of, See SALE 


Chota Nagpur Encumbered 
Estates Act (VI of 1876,, ss. 2, 
3, 12, scope of—“Barred” ins. 8, 
meaning of— Mortgage suit against several defendants 
—fBhuit barred against one— Subsequent revival. 
Section. 8 of the Chota Nagpur Enoumbered 

Estates Act gives a statutory protection to a 
person whose property is brought within the 
operation of the Act and section 12 of the Act 
removes that protection when the proprietor is 
restored to possession, and provides in effect that all 
remedies which, but for section 3, the creditor 
could enforce against the proprietor shall be en- 
forcible against the proprietor as soon as he is 
restored to possession, 

During the pendency of a mortgage action 
against four persons, an order under section 2 of 
the Chota Nagpur Enoumbered Estates Act was 
made in respect of one of them His name 
was, therefore, struck out from the record and 
the suit proceeded against the other defendants. 
Subsequently, on an order being passed under section 
12 of the Act restoring the fourth defendant 
“to the possession und enjoyment of his estate, the 
plaintiff sought to revive the suit against him: , 

Held, that if the plaintiff could satisfy the 
Court that his claim was still unsatisfied, he was 
entitled to revive and continue his suit against the 
defendant whose name had been previously struck 
out from the record. Pat Jyort Parsap SINGA Dro 
v, RANJIT Sincu, 6 P. L. J. 828 74 


Chota Nagpur Tenancy Act (VI 
of 1908, ss. 4. 7, 22, 37- 
Tenure-holders having khuntkatti rights, position 
| of —Ejectment—Classification of tenants ‘in s. 1, 
. whether exhaustive. 
imThe enumeration of olasses of tenants in section 
4 of the Ohota Nagpur Tenancy Act is not ex. 
haustive. 
. Where plaintiffs. were shown in the khewat as 
having, khuntkatt rights under the proprietor of 
the village : l $0 . 

Held, that, this did not exclude the possibility of 
the plaintiffs being temporary tanare-holders: liable 
to ejectment and that thé burden of proving that 
they were permaneat tenure-holders .was on them. 
Pat Jzo Lau SINGH v; Wazir NARAIN SINGH, 2 P. L. 
T. 638 | | | 64 
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Chota Nagpur Tenancy Act —conocld.- 


SS. 64, G7—Korkar land—Octupancy 
rights, accrual of. 

Under section 67 of the Chota Nagpur Tenancy 
Aot a raiyat, who cultivates or holds lands which 
he or any member of his family has converted 
into korkar, has a right of occupancy’ therein’ 
Nothing in the definition of korkar expressly or 
impliedly requires that the cultivator, who artificial. 
ly levels or embanks land primarily for the cultiva- 
tion of rice, must, at the time when he commences 
the preparation of the land for cultivation, be g 
raiyat of the landlord of such land or of the village 





wherein the land is situated. 


Where a landlord fails to make an application 
to the Deputy Commissioner for the ejectment of 


-a korkardar within. two years from the time when 


the latter commenced to convert lands into 
korkar, the consent of the landlord to the conver. 
sion is, under section 64 (8) of the Ohota Nagpur 
Tenancy Act, deemed to have been given, and the 
korkardar is not only a raiyat of the landlord but 
has, under section 67 of the Act, an occupancy right 
in the lands, from which he cannot be ejected. 
Pat PanssBRAM DkOGHARIA v, PRATAP Upar Nara 
Sani Deo, 2 P. L. T. 685 78 


ss. 178 (3), 215 (3)—Landlord and 
tenant—Rent, arrears of, decree for—Ejectment on 
failure to pag-—Time, extension of—Order extending 
time — Appeal. 

The power vested in a Deputy Commissioner 
under clause (3) of section 178 of the Chota 
Nagpur Tenancy Act, to extend the period specified 
in a decree for arrears of rent for payment of 
the decretal amount, is exercisable only so long as 
the decree is not fully satisfied. After the com. 
pletion of the execution proceedings and the 
delivery of the property to the decree-holder, the 
decree ceases to exist and the Deputy Commissioner 
has no power to extend the time for payment, 
. An order under section 178 (3; of the Chota 
Nagpur Tenancy Act reletes to the execution of 
the decree, and an appeal from such an order 
would lie te the Court to which the decree itself 
was appealable. P .t Biseswar Sanu v. MUHAMMAD 
ZAINUD RAHMAN, (i192 ) Par. 195; 6 P. L, 7 79 


City of Bombay Municipal Act (III 

i of 1888), SS, 30, 9i, 92, 296 —Land 
acquisition — Acquisition of additional land— 
Acquisition of frontages—Re-sale—Recoupment of 
expenses — Decisions under other Acts, value of. 

‘The Municipal Corporation of the City of Bombay 
are entitled, under the powers given them by Act 
IIl ef : 8%, to acquirg more land than is necessary 
for the actual construction of a new road and the 
widening of an old road in order that by the re-sale 





‘of the surplus land they may recoup themselves 


for the expenses of construction and widening, 
In each oase the decision must depend upon the 


. provisions of she particular Aot and the purposes 


for. which and conditions under which in such Act 


. land may be compulsorily acquired 


Per Macleod, C J -Uonsidering that in section 


| 208 of Act III of 1839 not only is special referente 
: made to section 90 of the Act but also the same 


‘distinction appears in that section between what 


iois . 
City of Bombay Municipal Act— 


coneld, 
E | 


may be acquired for a particular purpose and what 
it may seem expedient to acquire, it may be fairly 
assumed that under section 296 it was intended 
that if it seemed expedient for the purposes of 
the Act-for the Corporation -to acquire additional 
land outside the regular line or of the intended 
regular line of the street, they could do go. 

. Considering the whole of section 296 of Act III 
of 1888 together with sebtionse 90, 91 and 92 of 
the Act, it seems. that power has been given to 
the Commissioner to acquire frontages whenever 


it may seem expedient for the Corporation to' 


-acquire them, the only restriction on such powers 
being that the decisibn regarding the expediency 
must be “arrived at honestly and on reasonable 
"grounds. 

. Per Fawcett, J.—' The acquisition oflands and 
buildings adjacent to, though outside, the actual 
road-way of a new or widened street, for the mere 
purpose of recoupment, is legitimate and anthorised 
under an enactment like the City of Bombay 
Municipal Act. B KANDARAO ViTHOBA Kore 4, 
MUNICIPAL OUORPORATION or BOMBAY, 28 Bow. L., R, 
361 581 


‘Civil Procedure Code (Act v of 
1908), SS, 2 (2), 47, O. XXI, r. I00— 

. Application for restoration, order on, whether decree 
—Appeal, whether lies. : 


An order on an application under Order XXI, 
rule 100 of- the Civil Procedure Code, which is 
fought out between persons who were parties to 
ihe suit,or the representatives of parties to the 
"suit, is within the definition of a deoree in sec- 
‘tion 2:2), read with section 4° of the Code, and 
is open to both appeal and second appeal. Wi Appia 
‘K. R. RUEMANI AMMAL v. Karrovaya NARASIMHA 
‘Iver, 13 L, W. 429 30 
S. 9—8uit to establish mere rightto temple 

honours to which no duties attached, whether main- 

tainable~ Gurikar of caste. 

' A claim merely to establish the plaintiff's right tô 
certain temple honours as the Gurikdr of a caste, 
‘not being a claim to establish a right to any office 
‘ina temple, is not cognizable by a Civil Conrt. 
“Mi BABU busani v. THUKRA GURIKARA, 92i; M. W. 
K.395;41 M Led 207 ÁN 

> norman S. I 1—HRen: suit— Decree. for rent—Judg- 
.. ment in prior suit whether res judicata—«ransfer 
vx ef Property Act (IV of 185: ), s. 111. 

A judgment ina rent suit by the lessee for a 








- INDIAN CASES, 


* - [rogi 
e x 
CIvil Procedure Code t-1908— conta, `` 


$ 

conflict of interests between the gefendants, a 
necessity for a decision between them and a 
judgment defining the rights and obligations of the 
defendants (nter se, i j = 

The decision in a sait by a reversioner to contest 
an alienation made by a proprietor, who .is 9 
pro forma defendant in the suit and does not 
appear in the proceedings, does not operate as res 
judicata as against the latter. L, Ganev v, Hart 
SINGH 735 





S. | 1—Rea judicata—Fuecution of decree— 
Order, erroneous, whether operates as res judicata. 
An order made in execution proceedings, whether 

right or wrong, is res judicata. between the parties 

in a subsequent execntion application, where the 
yalidity of that order comes in questien directly 
for the purpose of deciding whether the subsequent 
application is maintainable. IVI Doonvasr SEsBADRI 
AlyaR V. GovINDASWAMY Pinay, i3 L. W. .529; 
29 M. L. T, 284; (1921) M. W. N. 344; 40 M. L. T B9 





- S. I I —Res judicata —Hindu Law—-Sale by 
futher—Sale set aside at instance of sons— Father no 
party to proceedings—Suit by vendee against father 
for refund of consideration money—Suit, whether 
barred i 
In a suit brought by the sons ofa Hindu, to 

which the father was not a party, asale by the 
father was set aside on the ground that ib was not 
for family necessity. The vendee thereupon brought 
the present suit against the father for refund of 
the consideration money, aud the question was 
whether the plaintiff was, by reason of the previous 
suit, estopped from contending that the whole of 
the consideration was paid : 

Held, that the father not having been a party to 
the previous litigation, any decision passed therein 
was not binding as res judicata between him and 
the plaintif, and the Courts had the right to enter 
into evidence and determine whether the whole 
consideration had passed or not. A AJODHYA Kozni 
4, RAM SUNDER TEWARI y 
— S. Í | — Ber judicata—Issue raised and 

decided but not necessary, whether res judicata 

Where a Court ‘having .a question before it, 
expressly raised at the instance of a p 
to a suit, decides that an issue on that question 
does arise and gives a decision thereon, it operates 
as res judicata in a subsequent suit between the 
parties even though the issue in the previons suit 
was in fact not a necessary or proper issue to be 





-term of a zemindari against the tenant is not 
.Tes judicata in s subsequent suit by the zemindar 
«after surrender of the lease by the lessee, even 
: where the claim in the latter suit is for a period 
: covered by the original lease. 


tried in that suit. C MIDNAPUR ZzMINDARY Co, LTO. 
v. NARES Narain Roy, 88 0, L. J. 517 IGI 


S. I] —Res jadicata—Suit to recover 
possession on basis of lease, dismissal of — Subsequent 
suit on basis of ownership, whether maintainabdle, 





. Per Krishnan, J&—'The effect of a surrender of 
his lease by the lessee isto determine the tenancy 
. and to let in the landlord's rights. e Mi RAJA or 
. RamngpD v, RAMANATHASWAMI, 29 M. L, T, 822; 44 M, 
. 014; 41 M, L. J, 288 20 
— — S. | [—Res judicata between co-defendants 
— Suit to contest alienation by reversioner— Decision, 
. © whether res judicata against alienor. 
In order that a- decision should operate as res 
judicata between co-defendants, there must be a 


Where a suit for possession of property on the 
basis of a lease fails, a subsequent suit for posses. 


‘sion of the same property based simply on the 


ownership of the plaintiff is not barred’ by res 


5 ‘judicata, where the Court ‘finds that the plaintiff 
"was not bound to put forward in the earlier suft 


the alternative claim which he has put forward in 
the later suit. L Grrpuar: LAIWU UMDAJAN 717 
SS. lI, 47—Res judicata—Rent suit 
Title, question of, decided incidentally— Decision, 
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whether operates as res judicata—Uwecution of 

decree —Sale— Auction-purchaser surrendering pro- 
eperty to decree-holder—Suit to recoter possession, 

whether barred. 

Where in a rent-suit ‘the question raised is 
whether the defendant is liable’ for the rent 
claimed, and the question of title is decided 
incidentally, that decision does not operate as 
ves judicata in a subsequent suit for declaration 
of title and recovery of possession 
Certain land was sold ih execution of a decree: 
the &uetion.purchaser subsequently surrendered the 
land to the deoree.bolder, who, on the basis of’ 
sach surrender, brought a suit against the judgment- 
debtor to recover possession, 

Held, that section 47 of the Civil Procedure Code: 
was no bar tothe snit, as ib was not bronght by 
the plaintiff in his capacity as decree-holder, but 
by virtue of the surrender, and his position was 
that of a stranger. © DURGAPADA DALAL v. 
MANINDRA Nara UEIL 7 


SS. [5 to 26 —Cowt invested with two 
jurisdictions —Sui instituted on wrony side, effect of. 





Where a Court is vested with both ordinary and. 


Small Cause jurisdiction, a suit instituted on the 
Small Cause Side cannot, for the purpose of section 
4 of the Limitation Act, be regarded as a suit 
instituted in the "Court" having jurisdiction to hear 
original suits. Wl UMMATHU v PATHUMMA, 13 L. W. 
631;41 M. L. J. 84; (1921, M. W. N. 442; 44 M. RI? 

| | 924. 
S. 20 —Jurísdiction —Partnership, suit for 

dissolution of — Partnership carried on in Foreign 

Territory— Parties within jurisdiction — Limitation 
“Act (IX of :908), s. 13— Defendant, absence of, 

from British India—Period of absence--Eaclusion 

_of such period, E 

“A partnership business was carried on by three 
persons at Delagoa in South Africa. One of the 
partners died in 1902, and on the 19th April 1916 
plaintiff brought the present suit for dissolution of 
partnership and accounts. The suit was dismissed 
on the ground that the Court had no jurisdiction 
to entertain the suit, and if it had, the claim was 
time-barred. It appeared that the defendant came 
to British India in July +9808, stayed until 
November 1910 and did not return thereafter till 
October 1915: 

: Held, (1) that under section ‘0 of the Civil Proce- 
dure Code the Court had jurisdiction to decide the 
suit although the partnership commenced and was 
carried on in Foreign Territory, provided the plaint- 
iff and defendant were within the jurisdiction of 
_the Court; : 

(2: that the suit was not time-barred, as the 
defendant hgd been within British Indis for less than 
thirty-six months from the date of the accraal 
of the cause of action, and the plaintiff was entitled, 
under section 13 of the Limitation Act, to exclude 
the period of the defendant's absence from British 
Podia B Iswainzi HAJI HALIMBHAI v. ISMAIL ABDUL 
Kapir, 22 Box. L B 642; 46 B, 1223 959 


SS. 35,'96 —(osts — Appeal, whether lies. 

' An appeal is competent against an order for the 

payment of costs alone; but the award of costs is 

a*matter of discretion and the "Appellate Oogrt 
. 
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will not interfere unless a matter of principle has 
been involved U B JALLALUDIN v. EBRAHIM, 4 
V. B..R, (1921) 8 . Stil 


SS. 38, 46, Q. XXI, T. 26 -Hrecu-e 
ton of  decree—Ooncurrent execution, whether 
permissible — Discretion. . ; 
There is” nothing in the Civil Procedure Code 

which prohibits the, simultaneous execution of a, 

decree in two or more Courts It is, however, s 

matter for the discretion of the Conurtto direct or 

to refuse concurrent execution. L B S. R. M. M. O. 

T. CugTTY v Bowstnaa, 18 Bur. L. T. 236; li So9 : 


9 
975 


S. 47, applicability of —Olaim to recoyer 
property over-delivered to Court-auction-purchaser, 
nature of—Hxecution, mistakes in, when and by 
whom to be rectified—Auction-purchaser, whether 
representative of judgment-debtor, 

A claim by a judgment-debtor under a mortgage- 
decree for the recovery of property over-delivered 
in execution to the Court-auction-purchaser ia a 
claim to which the provisions of section 47 of the 
Civil Procedure Code apply, even “though the 
purchaser was astrangerto the mortgage suit; as 
the question of delivery of property purchased at 
& Court sale is one relating to execution and ons 
in which the decree-holder and judgment-debtor 
are adversely interested. . 

Mistakes in execution proceedings should be 
rectifiol by the Executing Court, and parties should 
not be referred to suits for their rectification. 

Semble:—An auction-purchaser is therepresentative 
of the judgment-debtor only and not of the decres- 
holder. Wi JAINULABDIN Sanm ~v, KRISHNA 
CHETTIAR, 41 M. L. J. 120; 14 L, W. 92; (19021) M. W, 
N. 491 200 








S. 47. See EXECUTION OF DEGREE 








a S. 4Z7—Death of judgment-debtor after 
decree— Execution of decree—Legal representative 
brought on record —Dispute as to property of judg- 
ment.debtor-—~Suit, whether maintainable 

Where a judgment-debtor dies after the passing 
of the decree and his legal representatives are 
brought on the record in execution proceedings to. 
represent him in respect of the decree, the ques- 
tions which they raise as to property, which they 
say does not belong tothe assets of the judgment- 


‘debtor in their hands and as such is not capable 


of being taken in exeontion, are questions which 
are governed by section 47 of the Civil Procedure 
Code, and a separate suit by the legal representa- 
tives to establish thejr title to the property is 
barred by the provisions of that section. LL BHAGAT 
Bax v, NIZAM DIN 853 


— S 60 (I), cl. (C)—Agriculturist, who 
is— Ecempéion from attachment. 

Where a judgment-debtor’s only source of living 
is not by cocultivation of land, he is ‘hot an 
agriculturist within the meaning of section .60 of 
the ‘ode of Civil Procedure So in execution of & 
decree for money against him he is not entitled 
to any exemption ander the provisions of section 
60 (: , clause (c) of the Code. C SuRANeiIx1 Dany 
v. KEDARNATE CHANDRA 

€ 


- * 
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S.. 60 (n)—Compromise between brothers 
Younger brother given property in lieu of mainte- 
nance without right of transfer- Property, whether 
saleable—" Right te maintenance,” meaning of. 

e In a litigation between two brothers a com. 

promise was effected, whereby the younger brother, 

in lieu of his maintenance, was given the right to 
possess and enjoy certain specified immoveable prop- 
erty without power of transfar during the life. 
time of his elder brother, and on the Jatter’s death 
he was to be absolute owner. In execution ofa decree 
against the younger brother, it was sought to attach 
and bring this property to sale: 

Held, that the propérty dealt with by the com- 
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S. 66—Hindu Law-Joint family—Pro- 
. perty, acquisition of, by father in name of his wife— 
Transaction,» nature of—Suit for declaration thas 
transaction ie benami, whether maintainable. 

A father and his two sons constituted a joint 
family. Out-.of the family funds the father purchase - 
ed some property ata sale in execution of a decree, 
in the name of his wife, in whose favour the sale 
certificate was obtained and mutation of names 
was effected. After the father’s death one of the 
sons sued for a declaration that the purchase wag 
benami, that he and his brother were the owners, 
and that his mother never at any time received 
any benefit or acquired any title to the pro- 





promise was saleable, as the arrangement set forth -perty : 


in the compromise did not amount toa “right to 
maintenance" within the meaning of section 60 (n) 
of the Civil Procedure Code. A Sunper BIBI v, 
RAJINDER NARAIN SINGH, 19 A. L. J. 648; 8 U. P. L. 
R; (À.) 109; 43 A, 617 IBI 


= Sa 60 an), O. XXI, Pa 46—~Attach. 
ment—Annuity granied by Will, whether future 
maintenance—Prohibitory order, whether can be 
passed. 

The right of maintenance contemplated by clause 
(x) of saction 60 of the Civil Procedure Code is the 
right of a particular individual to be maintained; 
it is a purely personal right and does not inolude an 
annuity conferred by a Will, more especially where 
the allowance is not personal but heritable. 

Future instalments of such an allowance are, 
therefore, not exempt from attachment and a 
prohibitory order can be passed in respect of such 
instalments under Order XXI, rule 45 of the Civil 
Procedure Code. OQ MADAN Lan v. Lan AMBIKA 
Barus, 24 0.0, 260 851 


———— S. G3—Hwecution of decree —Property 
aitached by Civil Ceurt—Subsequent attachment and 
sale by Revenue Court—Property, whether liable 








to attachment and sale in execution of decree of Civil, 


- Court. * 

Section 68 of the Civil Procedure Code 
applies only as between Civil Courts, or where the 
section is extended to Revenue Courts, it applies 
betwéen the Revenue Courts. 

-The omission of the word “civil” from the old 
definition of decree has not altered the law with 
respect to section 68 of the Civil Procedure Code, 
1908; from what it was under the old Code. 

"In execution of a decree of a Civil Court certain 
property’ belonging to the judgment.debtor was 
attached. Subsequently, the same property was 
attached in execution of a gecree of a Revenue 
Court and was sold. The purchaser at that sale 
brought the present suit for a declaration that the 
property was his, and was no longer liable to be 
sold’ in execution of the decree of the Civil 
Court: - . 

Held, hat plaintiff was entitled to the declara. 
tion." A RósHaN DAL v, MASHEUR ALI Kaan, 19 A. 
L. J. 643; 8 U. P. L. È (A.; 115; 48 A. 612 903 


.——— — S. 64—Exeention of deeree—Attachment 
— Transfer of attached property, validity of— 
Contract, whether o&n be enforced. See CowTRACT 


Act, s, 28 108 


" 3.9 


Held, that in view of the provisions of section 66 
of the Civil Procedure Code the suit was not 
maintainable. 

A joint Hindu family that owns property consisis 
of the male members ofthe family, and so long 
as the family is joint, the female members have- 
no ‘proprietary interest in the estate. A benami 
purchase, therefore, in the name of a female 
member of such a family falls within the operation of 
section 68 of the Civil Procedure Cede. A BAIJNATH 
Das v, Bishen Devi, 19 A. L, J. 757; 8 U. P. L.R. 
(A.) 147 676 


S. 73. See RATEABLE DISTRIBUTION— 
PRIOR ATTACHMENT, EFFECT OF 





S. 7 3— Eaeculion of decree—Application in 
two Courts—Assets realised by superior Court — 
Rateable distribution — Prior attachment, effect of. 
A held two decrees against D obtained on 

different dates, and in both cases had attached 

the goods of the judgment-debtor before judgment, 

B held a decree against D, and had also attached 

his goods before judgment, but this attachment was 





. Jator in date to one of A's attachments but earlier in 


date to the other. All the three decrees were passed 
by the Court of Small Causes ab Calcutta, A 
applied to the Munsif at Narainganj for execution 
of his decree, while B applied to the Sub-Judgo at 
Dacca, by whom the goods were sold. A applied 
to the Sub-Judge for rateable distribution, but hig 
application was disallowed: 

Held, that in respect of the deoree in the case in 
which 48 attachment was prior in date to B's 
attachment, A was entitled to reteable distribution, 
but was nob so entitled in respect of the other 
decree. (C KRISHNA KUMAR GHOSE. v. MAKHANLAL 
BANERJEE, 26 C. W., N. 740 I 


ariere 





S. 92. See RELIGIOUS ENDOWMENTS ACT, 
418 


S. 102—Suit for hag chaharum, whether 
cognizable by Small Cause Court—Appeal, second, 
See PROVINCIAL SMALL CAUSE Courts Acrt, Bon, II, 
Cr, 18 29 





S. 105—Remand order, correctness of, if 
can be disputed in appeal against decree after? 
remand, Lg f 
An appellant in an appeal against a decree after 

remand is precluded from disputing the correctnesg 

of the remand order, © Murari CHANDRA DE v. 

DINA NATH CHANDRA 





`~ 
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s. 105 (2), O. XLII, ra 1 (u)— 


Remand, order of—Person aggrieved, who is—-Appeat, 
e when lies. á d 

Where on the appeal of a plaintiff whose suit 
is dismissed by the Trial Court, the Appellate 
Court confirms the dismissal of a part of the anit 
and setting aside the dismissal as regards the rest 
remands the suit for a re-trial of the latter portion, 
the plaintiff is a person aggrieved by the order 
of remand and has aright of appeal against the 
order under Order XLII; rule 1 (4) of the Civil 
Procedure Code. L Karam SINGH v. Vir SINGH, 
2 L. 252 








S. I 1Q—Appeal to His Majesty in Council 

—Substantial question of law, 

In order to justify the grant of a certificate for 
leave to appeal to His Majesty in Council, the High 
Court must be satisfied that a substantial question 
oflaw is involved in the case; that is to say, a 
question of law in respect of which there may be a 
difference of opinion, A PARSHOTAM BARAN v. 
Harau Lat, 19 A. L. J. 462; 43 A. 613 


S. I IO Appeal to Privy Council —Decree 
of affirmance, what is. 

It ig sufficient for the purpose of section 110 of 
the Civil Procedure Code for the High Court, in 
order to "affirm the decision of the Court below," 
io affirm the decree of the Trial Court, though the 
affirmation may not proceed on the grounds on 
which the judgment of the latter Court was based. 
O AHMAD MinzA Bra v. ABADI BeaAM, 24 O. C. 164 








2 

S. Il IO—Appeal -to Privy Council —Dis. 
pute concerning easement— Valuation, 

Where the subject-matter ofa suit is an ease. 

ment the value of which is less than Rs. 10,000, 

there is no right of appeal to the Privy Council 


although the easement affects property worth over . 


Rs, 10,00). B MANILAL JUGALDAS v, BANURAI F'RAMJI, 
23 Bom. L, R. 374 5 


S. LIO —Appeal to Privy Council —Value 
of subject-matter —Future mesne profits, whether 
should be included in computation. 

Where & suit involves a claim for mesne profits, 
the mesne profits which might be awarded by the 
Court, whether they had actually accrued at the date 
when the suit was instituted or whether they were 
future mesne profits, should be taken into considera- 
tion in assessing the value of the subject-matter of 
the suit in the Court of first instance for the 
purposes of section 110 of the Civil Procedure Code, 
1903. Pat IMAMUDDIN KHAN v. KISHUNDEO NARAIN, 
6 P, L. J. 248; 2 P. L, T. 675 
S. I | O—Refusal cf Court to allow time to 

a wp deficit Court.fee—Substantial question of 

aw, 

It is entirely discretionary with Court to grant 
or refuse time for making up a deficieney in Conrt- 
fee, and the question whether the Court should 
Have exercised its discretionary power under given 
circumstances cannot be treated as a substantial 
question of law, “lu Sagar Omawp v Dewar RAM 











^ a 
S. 115—Abatement, order of, set aside— 
Order, whether çan be revised, 
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An application to revise an order setting aside 
an order of abatement merely on the ground that 
the Court below had not before it sufficient cause 
to pass the order, does not fall within the purviey 
of section 116 of the Civil Procedure Code, as it 
cannot be sail that the Court acted without 
jurisdiction, nor can it be said that it either failed 
to exercise a jurisdiction vested in it by law, or 
that it acted illegally or with material irregularity, 
A Buopatn KURMI v, PRABEY Lat 230 
— e S. | 15-—Appeal treated as revision. Sea 

LANDLORD AND TENANT . 


S. I 15—Revision— High Court, when will 





not interfere—Order irregular or illegal but good on 


merits. 

A High Court will not interfere in revision under 
section 115 of the Civil Procedure Code when the 
resulb of such interference would be to drive the 
parties to another suit, even where itis probable 
that the Court below has acted irregularly or 
illegally in the matter but its order is good on the 
merits. Q Dxo Narain SINGH v. HAM KHELAWAN, 
8 O.L J. 307 


S. 115—Revision—Interlocutory order— 

“Oase,” meaning of —" Decided," meaning of. 

Per Piggott, Ryves and Gokul Prasad, JJ. (Rafique 
and Walsh, JJ., dissenting.) —A. decision of s single 
issue by a Subordinate Court in a suit which is 
still pending in that Court, is nota “case which 
has been deoided'' within the meaning of section 116 
of the Civil Procedure Code, so as to give the 
High Court jurisdiction to call for the record and pass 
orders under that section. 

Per Piggott, J.—-The word “case” is a more 
comprehensive expression than the word “suit” 
and it includes suits as wellas certain other pro. 
ceedings, e. g, proceedings under the Guardians and 
Wards Act and under the Provincial Insolvency Act. 

Per Rafique, J.~The word “case” should be 
understood in its broadest and most ordinary sense, 
&nless there are specific reasons for narrowing itg 
meaning. lé is large enough to inloude an order 





‘that deals with an issue or question raised between 


the parties, and the word “decided” include any 
adjudication or judicial pronouncement on such a 
question or „issue, irrespeotive of the fact whether 
such pronouncement determines the trial of the suit 
in the Court making such pronouncement or not. 
A Buppxoo Lan v. Mewa Ram, 19 A, L. J, 558; 48 A, 
564 





5 
S. 115 —Revision—Jurisdiotion, See AGRA 
Tenancy Act, s. 68 (b) 


A 91 
Sa | IS Revision— Remedy, other, avail. 





able. 

Section 116, Civil Procedure Code, prohibits 
revision in appealable cases only, yet it will ordi. 
narily be refused unless no other remedy whatever 
is available. | But the exercise of the power of revision 
is discretionary and must be adapted to the circum. 
stances of each case. "There are cases in which justice 
requires interference by revision even though another 
remedy, e.g, by a suit, is open to the aggrieved 
party. N NILKANTH v, KASUBAI 


S. 115—-—Revision—Remedy, other, open 
. toapplicant—High Court, whether wiil interfere— 
Specific Relief Act (I of 1877), a 9. 


~ 
1622 
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A High Court ‘will not interfere in revision when 
there is another remedy open to the applicant. 

: Therefore, no application for revision of an order 
dismissing- a suit under section 9‘of the Specific 
Belief Act will lia, inasmuch as the plaintiff has a 
remedy -by regular suit on the basis of title. A 
Bak ANAND v. SHEO Bata . 9 
= S. 1 15, scope of —Error of law—Illegality. 

A mere error of law is not neCessarily an illega- 
lity on the other hand, & perverse and wilful error 
of law or fact.may be. Where a Court correctly 
states. the law, but applies it by assuming the 
existence of facts which it is necessary to prove 
and of which there is no proof,and in so doing 
states that there is evidence on the record while 
n fact there is no evidence on the record, the Court 
acts illegally, 
4 U. B. R. (1921) 16 
SS. 115, 151—Remand, general order of 
- == Appeal, whether lies—High Court, interference 

by. . s 
: No appeal liesto the High Courtfrom a general 
order:of remand by the lower Appellate Court on 
the ground of the mishandling of the trialin the first 
Court. 

Where a Judge of an Appellate Court in passing 
a general order of remand misunderstandsa his 
own duties, misreads the issue in the case and in 
substance declines jurisdiction, & High Court is 
justified in interfering with -bis order. A Fy 
OnHaju Mau-Munsa Lat v. FIRM Pyare LAL-JUMNA 
PRASAD 8 











SS. 115, 151 —Revision —Inherent power 
_ Restoration: of suit dismissed for default, order for, 

whether without jurisdiction 

Where a Court, inthe exercise of its inherent 
power under section 16', Civil Procedure Code, 
restores a suit which has been dismissed for default, 
although it finds on the facts that it cannot be 
restored under Order IX, rule 9 of the Code, it does 


+ 


not act without jurisdiction within the meaning, of, 


section 115 of the Code. C BAMESHWAR, MARWARI v. 
HARMUKH MARWARI 
S, 115,0. 1, ra I—Joinder of plaintifs, 
, — Revision 

A plaintiff, who was suing in the character of 
ihe next reversioner, anticipating the defence that 
he had ceased to bea reversioner, joined with him 
ds co-plaintiff, the next nearest reversioner. The 
Trial Court directed the plaintiffs to elect which 
òf them should proceed with the suit and emend 
the plaint accordingly. In revision : MEX 

Held, (1) that the High Court had jurisdiction 
to interfere under section 145 of the Civil Proce- 
dure Code ; i 

(2) thatas the second plaintiff was joined asa 
Go-plaintiff because “ib was feared that the right of 
ihe first plaintiff to sue would be questioned, the 
suit was not bad for misjoinder of péaintifis and 
that the plaintiffs could not be made to eleot which 
of them should proceed with the suit N n 


v. BONOO 

sa § 115, O. XXI, r. 89—Esecution of 
""decree—Sale — Transfer by judgment.debtor after 
; sale— Right of judjment.debtor or vendee to apply 
. to set aside sale —Diemissal of petition by judgment- 


debjor-—Revisiou, (vos. -n- Y 
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Where the owner of immoveable property sold 
in execution of a decree sells the property to another 


subsequent, to*the Court-sale, the right to applye 


under Order KAT, rule 8^, Civil Procedure Code, to 
have the sale set aside lies with him and not with his 
vendee ii j 


The dismissal of an application under Order XXI, l 


rule 83, Oivil Procedure Code, on the ground that 
it is made by a person not entitled to spply, falls 
within section 115, Civil Procedure Code, so as to 
call for the exercise of thé powers of revision by 
the High Court’ Wi Sonparam v Mamsa MAYUTHAR, 
40 M.L. J. 497: 13 L. W. 498; 29 M. L. T. 269; (1921) 
M. W. N. 277; 44 M. 554 937 


S, ] 15, Q. XXI, Pa &9—Sale in 
execution —Depostt of decretal amount by judgment- 
‘debtor—Application to set aside whether should be 
in writing—Revision. 

Where aftera sale held in execution of a- decree 
the judgment-debtor makes an application to 
deposit the decree-money and the peualty of 5 per 
cent, on the purchase-money, such application must 
be deemed to be an application not only for the 
deposit of the purchase-money, but also to have the 
gale set aside. It is not necessary that an appli- 
cation to set aside a sale should be in writing. P 

A High Court will not interfere in revision upon 
technical reasons. A Ramras SINGH v. RABI PRASAD 


I 
S. || I5, Sch. li Pe I O— Award, filing 
of, omission to give notice of—Decree in terms of 
award —High Court, power of, to interfere 
A Higk Court has jurisdiction under section 115 
of the Civil Procedure *:.ode to interfera with a 
decree passed in terms of an award, where no notice 
was given ofthe filing of the award as required 
by Schedule If, rule 10 to the Code, © Gorr NATAH 
MUKHERJEE v. NARESH ÜHANDRA MITRA 243 


$. 122, O. XLI, r. [—Appeal, second 

-Memorandum not accompanied by copy of first 

Court's judgment—Presentation, whether valid, 

The rules framed by the Lahore High Court 
under section 122 of the Civil Procedure Code 
require that in the case of second appeals the 
memorandum of appeal shall be accompanied by a 
copy of the first Court’s judgment 

A memorandum of appeal whichis not accom- 











panied by a copy of the. firat Court’s judgment is’ 


not a valid memorandum, L Moru Mar v. Sri BAN, 


2 L. 227 < 33 
i ~- Sa I$31, O. IK, r. 9, O. XXI, r. 2 
(C)—Application under 





I 
a 
(2), O. XLII, r. 
O XXI, 1.2 dismissed for default — Application fo 
revival rejected — Appeal, whether lies < 
Order IX, role 9, of the Code of Civil Procedure 
does not apply to ar application under Order KAT, 
rule 2 (2. Consequently, no appeal lies under 
Order XLIII, rule 1 (cJ, against an order dismissing 
an application for the revival of an application 


under Order XX{, rule 2 (2, which was dismissed - 


for default 
Section 141 of the Code of Civil Procedure does 
not make Order IX, rule 9, &pplfeable to-an appli. 
cation under Order XXI, rule 2.2) of the Code. 
-Per Richardson, J.—The provision contained in 
section 141 of the Civil Procedure Code of- 1908 
e 


$ 
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(corresponding fo" section. 647 of the Code of 1832} 
_was not intended by the Legislature to make “the 
procedure. provided in this Code in regard to saits" 
applicable to proceedings in the course of exeontion 
for which a special procedure ia provided in 
Order XXI. © Hanseawarr Dasi v. RADHIKA 
“ProsAD s . 8 
S. 144—Costs awarded to plaintif— 
' Payment by defendant— Order for costs, reversed 
on appeal—Defendant entitled to refund with interest. 
. Where in compliance with an order a defendant 
pays the amount of oosts awarded to the plaintiff 
and the order is reversed on appeal, the defend. 
ant is entitled, under section 144 of the Civil Pro. 
cedure Code, not only toa refund of the amount 
paid by him, but also to interest on that amount 
A Goxar Prasan v. RAM Devi, 19 A. L. J. 771; 8 U. 
P, L, R. (AJ) 126 re 513 


S. 144—Restitution, application ` for— 

. Limttation—Second application for restitution sub. 

stantially in continuation of first. 

-, Certain properties were sold under œ decree. On 
the decree being set aside in appeal, the judgment- 
debtor made an application for restitution against 
the decree-holder, the transferees and certain persons 
who had obtained under an attachment possession 
of the money which had been deposited in Court 
by the judgment-debtor, and under an order of 
restitution obtained re-payment of the monies and 
also possession of some of the properties which had 
been sold. The purchaser appealed and got the 
order set aside. Thereupon the judg. 
ment-debtor made a second application fer re. 
stitution against the decree-holder for the loss 
suffered by him in consequence ofthe sale. Ona 
question of limitation being raised: 

Held, that the second applicationwas in substance 
in céntinuation of the first application against the 
decreé-holder and was, therefore, not barred by time, 
A HANIFUNNISSA v. CHUNNI Lat, 19 A. L.J. 5:9; 
8 U. P. L. B, (A) 01 : 184 


- ss. 144, 151—SBitay of execution —Mesne 
profits, decree-holder, whether entitled to—Court, 
power of. 

The Courts have inherent power under sestion 
181 of the Civil Procedure Code to apply the 
principle of section 144 of the Code to cases which 
are not strictly within its terms and to order 
such restitution as may become necessary as the 
result of their own orders. 

Where execution cf a decree for possession is 
stayed pending the decision of an appeal against 
the decree and the appeal is subsequently dismiss- 
ed, the Court has inherent power to award mesne 
profits tothe decree-holder for the period during 
which he has been kept out of possession under the 
Court's order. L ALLAH Din v UHIRAGAH Din 43 
——— Sa ISI No proper decision upon. merits— 
.. Oase misunderstood—Appeal, second—Remand— 
, Procedure. , 
‘Where both the Primary and the First Appellate 
Court give a decision in a case without understanding 
it or the nature of the defence set up, their decision 
is nob a. proper decision npon the merits, and the 
High Oourt in second appeal should, in order to 


- 
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get a satisfactory decision, ach under: seotion 161 of 
the Civil Procedure Code, and declare all the pro- 
ceedings subsequent to the filing of the written 
statement to be nulland void, and remit the case 
for re-trial. A Rancnor Das v. HAR Kisman Das, 
19 A. L. J. 653; 8 U. P. L. R. (AJ) 87 50D 





S. I 5I, Q. IX, r, Il 3—Ex parte decrea, . 
application to set aside-—Inherent power of Court 

when to be exercised. i 

In dealing with an application to set aside an 
ex parte decree against a defendant, the Court is 
restricted to the conditions mentioned in Order IX, 
rule 13 of the Civil Procedure Code, and cannot 
consider any other valid reasof for disposing of the 
application, 

Although a Qourt possesses inherent power to 
act ex debito justitim, and to do substantial justice. 
between the parties whenever the circumstances 
of a case call for it, the exercise of this power is 
not intended to override the plain and express 
enactments of the law, and when- the law in clear 
and express language prescribes the conditions for 
setting aside an ex parte decree, there is no call 
for the exercise by the Court of its inherent juris. 
diction. S FiRMw or Notanpas v FRM or PRIBA- 
DAYAL, 15 S. L. R. 61 : U31 





S. 152 - "Court," meaning of. 


The term "Jourt" in section 162 of the Civil 


Procedure Code does not mean the particular pre. 


-siding Judge who may have made the mistake, but 


means the Court, whoever may be the presidin 
officer. Pat MewaSauv v Junontr BUT 2 P. L. 
'T. 296 840 
- S. 153—Appeal—Amendment of plaint— 
“A direction given by an Appellate Court for 
amendment of a plaint can be carried out in the 
Appellate Court. i 

' When an amendment of a plaint is allowed, it 
relates back tothe date of the presentation of the 
laint- and the period of limitation of the suit ig 
counted from the date of the presentation of the 
plaint, and nob from the date on which ‘the plaint 
is actually amended. C NRIPENDRANATH Das GUPTA 
v. HEMANTA KUMAR BHATTACHARJEE 701 


S. 157, O. IX, r. I3, O. XLi rr, 
Z3, 27, 33- Adjournment, refusal to grant —Ex 

parte decree—Appeal—Remand, order of, whether 
-can be made. 

An order refusing an adjournment may form & 
ground of appeal at whatever stage of the hearing 
it may have been made and.if the Appellate Court 
comes tothe conclusion that an application for an 
adjournment had been wrongly refused, it clearly 
has the power to set aside the decree and order 
a re-trial. lfib has not sufficient material before 
it to decide whether an adjournment should have 
been granted, ib has the power under Order XLI, 
rule 27 of the Civil Procedure Code, to allow ade 
ditional evidence to be produced.  B.JrerHALAL 
GIRDHAR v. VARAJLAL BHAISHANKAR, 23 Bou, L, R. 769 

: . 478 

— Q. I, fe 3—Joíinder of parties and causes 

_ of action —Merigage-- Benainidar, whether can 
maintain suit iù respect of immoveable property — . 
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Nominal and real morigagees, rights of, lo enforce 

_ mortgage security. 

Under Order I, rule 3, Civil Procedure Code, a 
suit ig not bad for misjoinder of parties and caaes 
of action if the right to relief against the. several 
Sets of defendants arises out of the same transac- 
tion and if separate suits were brought & com- 
mon question of fact would arise. 

A bentmidir, though he has no beneficial interest 
in immoveable property, is entitled te maintain an 
&obion in respect thereof even if the beneficial owner 
is not a party to ib. 

A nominal mottgagee has the right to enforce 
the mortgage security. (C KRISHNAJIBAN SANYAL v. 
MAHAMMAD MAstUDDIN"MANDAL, 33 O, L. J.369 244 


O. 1, r. 8. 

Order I, rule 8, of the Civil Procedure Code is 
merely permissive and is intended to provide & 
remedy for cages in which it might be difficult or im- 
possible to implead all the persons it is sought to 
affect, I$ would apply to cases where the right sought 
to be enforced is held jointly with others, and it can 
be utilised where the rightis held in common with 
others, but it does not operate as a bar to the suit to 
establish a right possessed by an individual. L B 
SaxLot v. BELLA, 18 Box. L. T. 183 963 


O.1, rr.9, IQ —Non-joinder of parties 
—Oourt, power of, to add parties or direct {their 
addition, 

When & Oourt finds that, for the full determina- 
tion of the matter in suit, the names of certain 
persons should be added as defendants, it should, 
either on its own motion, add the names of those 
persons as parties, or direct the plaintiff to do so: 
itis not justified, by reason of Order I, rule 9 of 
the Civil Procedure Code, in dismissing the plaint- 
iff's suit merely ou the ground of non-joinder. 

Gur Prisap v. MUHAMMAD Tagi, 8 O. L. 4, 810. 548 

O. I, r. [O—Suit for money—Oon- 
testing claimant made defendani—Contesting claim. 
ant, whether can be made plaintiff and suit decreed. 
in his favour. 

Where a plaintiff A claims to havé sole right 
to a certain sum of money due from a defendant 
B and where he makes a third person C, who 
claims as against himself (A), a party to the suit, 
the opposing and contesting claimant - cannot be 
made a plaintiff in place of A in the course of 
that suit and no decree can bs passed. in his 
favour as against a co-defendant, A JagAo KUNWAR 
4. DHAGWAN Er es U. P. L. R. (4.) 182 773 
I, Pa 2—Ejsctment suit, dismissal of 
l — Redemption, Suit for, whether maintainable. 

The relative rights and 
trespasser. on the one hand and of mortgagor and 
mortgagee on tho other are. wholly different, and 
failure. in a suit of. simple ejectment does nob in any 
way bar the plaintiff in a subsequent suit to enforce 
his right to redeem as mortgagor. L Gaunt Lan v. 
GANDA BINGH 6 

















a Il, Pa 2—Mortgage—Lease executed by 
mortgagor —Suit to recover rent by mortgagee— 
Subsequent auit to recover principal and interest, 
“whether barred. 

Where simultaneously with the execution. ef a 
mortgage, the mortgagor executed a lease of the 


INDIAN. CASES, 


uties of owner and. tendered In evidence a book 


[1921 
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property mortgaged and it was proyided that the 
rent payable under the lease would be devoted 
to the liquidation of a part of the intereat 
under’ the mortgage and on the rent falling intg 
arrears, the mortgagee brought a suit and recovered 
the arrears : 

Held, (1) that the mortgage and lease must be 
treated as one transaction ; 

(2) that a subsequent anit by the mortgages to 
recover principal and interest under the mortgage 
was barred by the provisions of Order II, rule 2 of 
the Civil Procedure Oode.- f. Rata RAM v Diwan 
Cuanp, 36 P. W. R. 1921 928 


— — O, Il, r. Z—Rent—D»fault in payment. 
—Hight to eject—Right to recover arrears—Causes: 
of action distinct, ] 

The right toeject a tenant on default in pay- 
menbof rent and the right to recover arreara of: 
rent arise out of distinct causes of action and a 
suit to recover arrears of rent is not barred, under 
the provisions of Order Il, rule 2, Civil Pro. 
cedure Code, by reason of an earlier suit for eject- 
ment. L Kaus: Ram v. ABDUL GHAFUR Dar 


O. VI, r, 17 —Amendment, power of— 
Substitution oy cause of action or changing subject. 
matter, whether permissible, 

A Court has full power to allow amendment of’ 
pleadings, but it has no power-to allow one 
distinct cause of action to be substituted for 
another, nor to change, by means of amendment, 
the subject-matter of the suit, nor has it the power 
to permit a new cage to be made. C Ma Sawa 
Mya v. Maune Mo Hnauna, (1921) M, W. N. 396; 
4 U. B. R. 1921) 80 914 
O. VII, ra 7—0Claim for confirmation of 

possession —JDecree for recovery of possession, whether 

can be given — Relief, general. 

Where a plaintiff claims only confirmation of his 
possession, he cannot be given a decree for reco very 
of possession. 

A prayer for general relief must be consistent 
with what is specifically claimed and with the case 
raised in the pleadings, Pat Lan Das v. RAM 
NARAIN SUKUL 2 


——e« O a VII, rr. 14 (2), I8 (I)—Docu- 
ment not listed by plaintiff admitted as evidence— 
Appeal —Objection to admission taken for first time 
in appeal, 

A plaintiff is not bound to list any .dooument in 
his plaint as relied upon, unless he knows of the 
existence of that document when he files the plaint, 

The. plaintiff in a case, after filing -his plaint, 
of pedigrees, the 
existence of which was not known to him when 
he filed his plaint, and no objection to its production 
was advanced by the defendant: 

Held, that he could not ia appeal object to the 
admission of the book on the ground of plaintiff's 
failure to list ib in the plaint. M LAHANU v. X 


RAM 
O. IX, rr. 2, 3, suit dismissed under 
-Remedies allowed to plaintif, whether mutually 
exclusive. 
The two remedies allowed to a plaintift. whose 
suit is dismissed under Order IX, rule 2 orrule 8, 
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viz., the remedy of bringing a fresh suit, or of apply- 
ing to have the dismissal set aside, are not mutual. 
Iy* exolusive. Thus, if he fails in his attempt to 
have the dismissal set aside, He still has the 
remedy of bringing a fresh suit.. A Buupzo v, 
BAIKCNTHI 


— OQ. IX. r. 3—Application for amendment 
of issues—Non-appearance of parties — Dismassal for 
default — Procedure, < 

Defendant made an application for amendment 
of the issues in a suit. On the date fixed for the 
consideration of the question of amendment neither 
party appeared and the suit was dismissed for 
default : 

Held, that the order of dismissal could not ba 
allowed to stand, inasmuch as the date on which 
the parties failed to appear had net been fixed for 
the hearing of the suit and that all that the 
Oourt could do on that date. was to dismiss the 
defendant's application for amendment -of the 
issues. Pat Suxapno PATTAK v, JUDAGI Mian, 6 
P. L. J,-381;2 P. L. T. 760 746 


0. IK, rr. 3, 8, 0. A, Pa 4:—Order 

—Form or substance — Appeal. 

Order X, rule 4, of the Civil Procedure Code isa 
self-contained .Code for the cases where a party 
is ordered to attend because the Court desires to 
have his evidence. Order IK has no application to 
the special set of circumstances contemplated by 
Order X, rule 4. 

To determine whether an order is appealable, the 
substance and not the form of the order should be 
kept in view. Wi Kanpora PUTHIYADATH CHENGARU 
` HANDU v. PUTHIYADATE CHANGARA RAMAN NAIR, 
(1921) M. W. N. 390; 14 L. W. 15 9 
— —- Q. IX, Pu 8, QO. XXXII, rr. 9, 10 

—Dismissal for default— Minor plaintiff-—Néat friend, 

interest of, adverse to minor— Procedure. 

A Qourt has no jurisdiction, -while dismissing a 
suit for default, to provide that the order of 
dismissal shall not operate to the prejudice of a 
minor plaintiff. 

If & Court considers that the interest of a next 
friend of a minor plaintiff is adverse to that -of 
the minor, it should remove the next friend under 
rule 9 of Order XXXII of the Civil Precedure 
Code and then stay further proceedings under rule 
10 of the Order until the appointment of & fresh 
next friend. Pat Kin Narayan v. CHANCHAL 
Das, 6 P. L, J. 817 736 
O. IX, rr. 13, 14, O. III, r. 5— 

Ex parte decree—Notice to opposite party— Service 

of notice on Pleader--~Naecution of decree—Property 

sold without notice or knowledge of proceedings— 

Sale, whether operative, i 

After an ex parte decree was passed and the 
decree drawn up, the defendant made an applica. 
tion to set aside the decree. The Uourt Ordered: 
“Applicant to file process fee,-etc., ab once.’ The 
signature of plaintifi’s Pleader was taken to this 
order but the defendant paid no process fee and, 
therefore, no notice of his application was served 
upon the plaintiff. Despite this the Court set 
aside the ex parte decree, dismisssd the suit and- 
directed tho plaintiff to pay Rs. 7-8 as costs to the 
defendant. In execution of this decree for costs’ 
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the defendant got the plaintiff's property, worth 
Rs. 400, to be sold for Rs. 180 and purchased it 
himseff. Upon this the plaintiff sued for confirma. 
tion of possession or, in the alternative, for recovery 
of possession of this property from the defendant: 

Held, (1) that the sale did nob operate to confer 
any title upon the defendant, inasmuch as the 
plaintiff was not aware of the proceedings which 
culminated in the Court's order for the sale of the 
property ; | 

(2) that the ew parte decree could not have been 
seb aside without serving a notice upon the plaint. 


. 


iff ; 

(8) that the suit had come to an end when the 
ex parte decree was passed and thatthe plaintiif’s 
Pleader did not continue to represent his olient 
for the purpose of an application to sef aside the 
ex parte decree, Pat Munanumap Jamit v, BIBI 
TUFAILAN 47 





O. XI, r. I, Q. XIX—Interrogatories— 
"Opposite party,” meaning of —Ex parte defendant 
and defendant having same interest as plaintiff, 
whether can be examined on interrogatories. 

A defendant who does not appear in answer to 4 
suit, and against whom proceedings are en parte, 
is not within the connotation of the term “opposite 
party” in Order XI, rule 1 of the Civil Procedure 
Code, and the plaintiff is not entitled to administer 
interrogatories to him, and to use his answers to 
interrogatories as evidence in the case. 

It isnot open to the plaintiff ina suitto ad. 
minister interrogatories to persons who support 
his case. Thus where the plaintiff and certain 
defendants have the same interest in the suit, and 
although they are arrayed on opposite sides, the 
plaintiff is fighting the case on their behalf as well 
as for himself and is being financed by one of them, 
interrogatories to these defendants ought not to be 
permitted. 

Anesaffüdgvit'is ordinarily not evidence unless the 
person seeking eto use it complies with the require. 
ments of Order XIX of the Civil Precedure , Code. 
Wi KRISHNA AYYAR v, MADHAYA PANIKEAR 8 


- O. XVI, r. 1—Witnesses, summoning of 

—Duty of Court—Delay in paying process fees, 
. effect of. ` 

Upon an application for the summoning of 
witnesses the Oourt is bound to summon the 
witnesses which a party wishes to call. Butifa 
party. does not show promptness and makes an 
application too late, the Court is not bound to 
adjourn the hearing to gnable the party to secure 
the presence of his witnesses. L, Fira BALMOKAND« 
ARJAN Das v. Finm JAGAT Ram-Daya RAM 


g 0. XVII, r. 3, O. XXXIV, Pu [— 
“Hearing,” megning of —Date fixed for evidence and 
final disposal of suit—Same date fined for appoint- 
ment of guardian of minor defendant—Time given 
for paying process fee—Default in payment— 
Dismissal in default—Jurisdiction—Dismissal of spit 

- without jurisdiction, whether bars fresh suit, 

_ The word ‘hearing’ is not defined in the Civil 
Procedure Code and is used in the different rules 
with a view to state the different purposes for which 
a date for hearing of the suit is fixed. e 
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Where in the trial of a suit the Court fixes a date 
.for the evidence of parties and disposal of the suit 
but then on plaintiff's application for adding a new 
minor defendant directs him to pay process-fees for 


. Service of notice upon the proposed guardian of the 


.minor so that his appointment may be made on the 
date originally fixed for evidence and “final disposal, 
and on plaintiff's failure tọ pay the process-fees 
dismisses his entire suit without giving him an 
opportunity to adduce his evidence at least against 
the original defendants in the suit, the Oourt acts 
-without jurisdiction and, therefore, its order dis- 
missing the suit is mot a bar to afresh suit. Pat 
ABDUL RAHMAN v. Bur Lan Baung; 2 P.L. T TO 
O. XXI, ra 2—Eaecution of decree— 
Adjustment out of Court —Failure to certify adjust. 
ment, effect of ~Procedure. | 
There is no time prescribed either in the Oode 
of Civil Procedure or by the Law of Limitation for 
& decree-holder to certify to the Court any adjust- 
ment or payment made by the judgment-debtor and 
it is the bounden, duty of the deoree-holder to 
state in the execution petition under clause (e) 
of rule il of Order XXIL of the Civil Procedure 
Code as to what payments haye been made by the 
judgment-debtor out of Court, in order to show 
clearly what sum is due under the decree for which 
‘he is seeking execution, It is also permissible to 
the judgment-debtor under clause (2) of rule 2 of 





Order XXI to inform the Oourt of a payment or ` 


adjustment made out of Court, and then the Court 
after necessary enquiry is required to record the 
payment or adjustment. Where, however, an 
alleged payment ur adjustment is not certified by 
the decree-holder and no application is made by 
the judgment-debtor within the prescribed period 
to have the payment or adjustment recorded, it 
cannot be recognised by the Executing Court, and 
whatever the remedy of the judgment-debtor may be 
in such a case, the Hxecuting Court ‘cannot euquire 
into the matter and compel the decrae-holder to give 
the  judgment.debtor oredit for the payment or 
to carry . out the agreement of adjustment. 
The decree-holder can in such a case, so far as 
the Executing Court is concerned, execute the 
decree as if no payment or adjustment out of 
Court had been made. Pat Ranma Kant Lat +, 
Parsat: Kors, 6 P. L. J, 3887; 2 P. L, T. 768. S35 


—— Q. XXI, Pa Z—Payment or adjustment 
not certified, effect of. 

When payment or adjustment of a decreeis not 
certified to the Court ag required by Order KAT, 
rule 2 of the Civil Procedure Code, the Court 
exeouting the deoree should refuse to recognise it 
under sub-rule (3) of that rule, even though fraud 
has been committed by the judgment-creditor. S 
SoJHRO v. OHANGOMAL, 15 Ñ. L. R. 776 38 


——— Q. XXI, Pa G—Decree, transfer of, for 
enccution—Application for notice to judgment-debtor, 
grade to Court passing decree—Application, whether 

‘in accordance with law” or "step-n-aid" — Limitas 
tion Act (IX of 1908), Sch. I, Art. 182 (5) 
Where under Order XXI, rule 6 of the Civil 

Procedure Code, a certiflonte is issued by a Oeurt 


vahioh passed the. decree transmitting it for exe- 


INDIAN OASB&, ^ 


: [1821 
Civil Procedure Gode~1908—contd: ` 


cution toa Court in another district, notice of an 
application to execute the decree can only be issued 
by the latter Court, and an application to @he 
Court which passed the decree to issue notice to 
the judgment-debtor to show cause against. exe- 
cution cannot ‘be regarded as an application “in 
accordance with law for execution,” or to take some . 
“stop-in-aid” of execution within the meaning of 
Article 182 (5) of Schedule I tothe Limitation Act. 
C HAZARI Lar v, BAIDYANATH SAHA 116 


Qi XXI, Pu 
effect of. 


The provisions of Order XXI, rule 16, of the 
Civil Procedure Code are of a mandatory nature 
and non-compliance with them renders all proceed- 
ings in execution void. be Noram Das v. LACHMAN 
Sines, 2 L. 230 8 


O. XXI, r. 17-—Ezecution. application 
incorrect —Rejection— Limitation Act (IX of 1908), 
Sch I, Art. 182—" Applying in accordance with law," 
meaning of, : 

Under Order XXI, rule 17 of the Civil Pro. 
cedure Code, a Court is not expressly bound 
to reject an incorrect application for execution of 
a decree not amended in accordance with its orders, 
but the effect of the rule is that the Court is bound 
to reject it unless it is duly amended within the 
time or the decree-holder can show thatit does 
not require ameadment. 

Therefore, the presentation of an application for 
execution, however nearly correct, which is rejected 
by the Court as incorrect, whether before or after 
an opportunity has been given to the decree-holder 
toamend it, or for any other reason, is not "apply- 
ing in accordance with law” within the meaning 
of Article 182 of the Limitation Act. M MEGHRAJ 
RAMEARAN v, ABDUL MAJID Kuan, 17 N.L. pr 


IG, non-compliance with, 








O. XXI, ra 22—Hzecution against estate 
of deceased judgment-debtor~True legal representa: 
tive not brought on vetord—Nolice to person 
intermeddling—Objection that legal representative in 
emistence——4Auction-purchaser receiving — possession— 
Title—Not receiving possession, effect of—Sale in 
enecution, validity of — Absence of notice to true legal 
representative, etfect of. 

An exeoution-creditor seeking execution against 
the estate of a deceased judgment-debtor can serve 
notice under Order XXI, rule 22 of the Civil Pro- 
cedure Gode, on a person intermeddling with tha 
estate of the deceased, and that would be serivce 
on the legal representative, but he thereby does 
not secure himself against any objection that may 
be raised in the execution proceedings which 
contiune after the service of such notice, and is 
liable to be met with the objection afterwards 
that the person on whom notice was served was 
nob, a8 & matter of fact, intermeddling with the 
estate, or that, asa matter of fact, there was a 
true legal representative in existence at the time, 

An auction-purohaser who obtains possession of 
the property purchased by him at an execution sale 
which is defective, would have a good title until 
the defect is discovered, and if no proceedings 
are taken within the time allowed to set aside the ` 
sale, his title would become absolute, But if hg. 
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+ 
does not get possession but only a ‘certificate of 
sale, then until he gets possession of the property 
frem the person actually in possession, his title 
would be open to any objection that maight be 
taken by that person. 

On 29th January 1904 V. obtained:a monay-decree 
against N. N. died on 28th September 1904, bat 
he, on 22nd September 1904, had executed a Will 
bequeathing the whole of his property to his mis- 
tress R. On 2nd November 1904 V., with knowledge 
of the Will in favour of R, applied to execute his 
decree against the estate of N.and impleaded T. 
as the legal representative of N., to whom notice 
was issued under Order XXI, rule 22 of the Code 
of Civil Procedure. The property was accordingly 
attached and was sold on 6th July 1905 to X. who 
obtained symbolical possession on 28th October 
1908 and sold the property to D. in 1911. Mean. 
while R, on 26th November 1904 applied for Probate 
of N.’s Willand obtained a grant on 21st December 
1905, and in 1915 sold her interest in the property to 
8. and placed him in possession. In a suit by D, to 
recover possession of the property, S. contended 
that the auction-sale was invalid for want of proper 
representation; R. also objected on the ground that 
she had no notice as required by law: 

Held, that there wasa defect in the execution 
sale, and that S. was entitled to ask the Court 
to hold that the auction-purchager as against S. had 
no title to the property, that N. by his Will having 
appointed R. his executrix, she was his true legal 
representative, and that the effect of the execution 
procsedings after the death of N,,in the absence 
of the true legal representative and without any 
notice to her, was that the sale was null and void 
and conferred no title upon ihe ‘auction-purchaser. 
B SHANKAR Das NAIK v. DATTABTAYA VINAYAK 
KHANDLEKAR, 23 Bom L.H.514;45 B 1:86 248 
O. XXI, r. 22-—Excecution—Non-service 

of notice, effect of, on subsequent sale. 

The non-service of notice under Order XXI, 
rule 22, Civil Procedure Code, upon a defendant 
' after he attains majority is, though it does not 
render the subsequent proceedings a nullity, a 
serious irregularity in the course of the execution 
proceedings which, by itself, affords, till it is 
met by a valid defence, a sufficient ground for the 
setting aside of the subsequent sale held in execu- 
tion, and itis for the deoree-holder to allege and 
prove such & valid defence. 

Oné of such. defences might be established by 





proving that the appellant’s interests were, to the. 


appellant’s knowledge, fully represented and pro- 
tected by some other person who was a party to 


the execution proceedings. WI Sri KRISHNASAWMY- 


IYENGHR v. BooRrikuTTY GaNAPATHY Iyer, (1920) 
. M. W. N. 894; 14 L. W, 688 i 0 





Co-sharers in joint cultivating — possession—One 

co-sharer ousted by another—Suist for joint possession 

— Decree, form of —Co-sharer, right of, to appropriate 

specific plot. 

A plot of common land was in the actual’ oultivat- 
ing possession of tHe» plaintiff and defendant in 
equal shares; the defendaut ousted the plaintif 
and took up cocultivation of tho entira land, 
Ina suit for joins Zpə33ə33i02 -oË the plot," the 

€ 
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‘Courty dismissed the olalm, but passed a deoree 


declaratory of the plaintiff's title as co-sharer along 
with qther co-sharers : 

Held, that plaintiff was entitled to a deoree for 
joint possession and not merely a deoree for declarae 
tion, 

As R gongr&l rule, no co-sharer has a right to 
appropriate a specific portion of the common land 
to his exclusive nuseeand thereby to exclude his 
co-sharers from all use and enjoyment of the same 
without a lawful partition But where a person 
has been in possession of & piece of joimt land for 
a longtime without any leb or hindrance by the 
other co-sharere, or where hè has been so in 
possession jointly with some other co-sharers, he 
is entitled to continue in possession till a partition 
is effected. His possession must, however, be either 
physical or constructive through his own tenants, 
and not under a right to hold common to, or 
exercised by, all the co-sharers, A Bisuxswan SINGH 
v. HANUMAN SINGN, 19 A. L J. 780; 8 U. P. L. R. (A.) 


143 802 

O. XXI, r. 57, O. XXXVIII, r. 5 

| — Attachment before judgment, when becomes attach. 
ment in ezecution. 

An attachment made before judgment under 
rule 8 of Order XXXVIII of the Oivil Procedure 
Code becomes an attachment made in execution of 
a decree forall the purposes of Order XXIon the 
making of an application for execution, and the 
provisions of rule 57 of Order XXI apply to such 
&n attachment equally with all the other rules of 
that Order. M GANPATI v. MUKUNDA, 17 N. L. R. 

712 


121 
O. XXI, r. G3 —Claím proceedings —Order 
declining to investigate claim for want of jurisdiction, 
effect of. 

An order on a claim petition, declining to in. 
vestigate the claim for or against the claimant for 
want of jurisdiction in the Court, is not an order 
passed under Order XXI, rule 63, Civil Procedure 
Cede; negstiving the rights of the claimant, and he is 
not bound to she within one year to set it aside. M 
LAKSHMI ÁMMAL v. KADIRASAN OnkTTIAB, 14 L. W. 
12; (192i) M. W. N. 495; 41 M. L. J. 198 43I 
= XXI, r. 68, proceedings under, 

whether conclusive between  parties—Ezecution of 

decree—BSale— Property notified as being subject to 
mortgage—Auction-purchaser, right of, to contest 
validity of mortgage. 

A purchaser at an auction sale held in execution 
of a decree is entitled to dispute the validity of 
a mortgage on the property which was notified 
in the sale proclamation prepared under Order XXI, 
rule 68 of the Civil Procdtiure Code. 

The result of proceedings under rule 66, Order XXI 
of the Civil Procedure Code, which culminate in 
a sale proclamation, is not conclusive between the 
parties or binding on the auotion-purchaser. A 
SULTAN Kuan v. MOHABBAT Kuan, 19 A. L. J, 400; 4g 

5 


A. 489 
O. XXI, r. S9—Jaecution of decres— 

Sale, application to set aside—Part payment coupled 

with undertaking to pay—Payment-—Deporit. 

An undertaking to pay a certain amount is not 
payment. Therefore, a part payment, coupled with 
an undertaking to pay the balance, cannot be 

< e 
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considered as payment or deposit in full within the 


meaning of rule 89 of Order XXI, Ciyil Procedure 
Code. 
. The provisions of. rule 89, Order XXI, Civil 
Procedure Code, are a concession allowed to judg- 
ment-debtors and they must be strictly complied with 
in order to enable the judgment-debor to obtain 
the advantage of the concession. B Manas KUvARJI 
v. ARAMITA, 22 Bow, L R. 847 , 39 
rot CE, XXII, Ta 94 —Esecution of decree— 

Sale—Certificate, nature of —Construction —Certifi- 

cate, conclusiveness of. 

. A-certificate of sale issued by a Court is a 
document of title, and it ought not to be lightly 
regarded or loosely construed. Where, therefore, 
in pursuance of such a certificate the purchaser 
ig placed in possession of the property described 
therein, and there is no ambiguity in the words 
of the certificate, itis not within the competency 
of the Court, in a suit brought by the judgment. 
debtor, to construe the certificate by reference to 
other documents, and to place a limitation upon 
the extent of the property to which it refers, as to 
do so would defeat the object of the certificate, 
P C RAMABHADRA NAIDU V. KADIRIYASAMI NAIGKEB, 
44 M. 488; (1921) M. W. N, 874; 14 L. W. 125; 8 U. P. 
L R. (P. 0) 88 MR o8 
- O. XXI, rr. 95, 96 -Esecution of 

decree——Sule—Formal possession, whether saves 

limitation. 

Where possession has been delivered to an 
auction-purchaser ata sale held in execution of a 
decres in accordance with the provisions of the law, 
that is, in accordance with Order XXI, rule 95 
or rule 96 of the Civil Procedure Code, as the case 
may be, having regard to the nature of the property 
andthe mode in which possession ought in law to have 
heen delivered, the auction-purchaser gets a fresh start 
for the computation of limitation. But where such 
possession has nob been delivered, the mere fact 
of formal delivery of possession is not available to 
him for saving the operation of limitations A Jara 
Bamapur SINGH v. Hanwant BiNGH, 19 A. L. J. 460; 


48 A, 520 
O. XXI, r. IOQO—Ezecution of mortgage. 
deciee—Sale— Mortgagee decree-holder purchaser, 
rights of—Subsequent dispossession from portion of 
, property —Purchaser, whether entitled to compensa. 
tion. . 
` Apart from the oase provided for by rule 91 of 
Order XXI, Civil Procedure Code, and apart from 
fraud, a purchaser &b an auction-sale must abide by 
his bargain. Whatis sold and bought is the right 
title and interest of the judgment-debtor in the 
property. The Court whic& sells the property does 
not guarantee the title and the maxim caveat emptor 
applies. 
. A mortgagee purchasing under his deoree is in no 
better or worse position than any other purchaser, 
At asale held in execution of a morigage-decree, 
the mortgagee decree-helder purchased the pro. 
perty and obtained possession, but he was sub. 
sequently dispossessed of a portion of the property 
eby reason of a decision upon a Glaim preferred 
under rule 100 of Order XXI of the Civil Procedure 








(ode, whereupon, instead of bringing a suit to 
contest this decision, he applied for oompensation; : 
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< Held, that he was not entitled to any compensas 
tion as there was no warranty of title in Court sales, 
and that there was no provision in the Civil Pro. 
cedure Code for compensation in a case of this 
kind. © Asinash OHANDRA Kar v. BHUBAN 
CHANDRA Marty, 26 O. W., N. 756 . 
O. XXXI, ra i—Parties. See TwPLE 
963 


O. XXXII, ra &— Minor, suit against — 
Guardian ad litem, failure to appoint— Decree, 
whether binding on minor, 

Where no guardian ad litem is appointed for a 
minor defendant and there is no appearance on 
behalf of the minor, the decree passed in the suit 
is, ag against the minor, a nullity and he is not bound 
by it. Pat Baurmir Prasad v. THAKUR SARAN 
(1921) Paz. 835; 2 P. L, T. 617 484 


O. XXXH, r. 7—Deeree in favour of 
minor—Neawt friend, whether can transfer to third 
party without leave of Courl —" Suit," meaning of. 
The transfer of a decree in favour of minor by 

his next friend toa third party without the leave of 

the Courtis invalid, The leave of the Court, how- 
ever, can be obtained at any stage of the suit, 

' The word "guit" in Order XXXII, rule 7, doas not 

mean only a suitin which a decree has not been 

passed. Wi KawcugRnA KANAKAYYA v. MULPURU 

Kortayya, 18 L. W. 687; 41 M. L; J. 76; (1021) M. W, 

N. 437 285 














O. XXXIV —Mortgage, suit on—Accounts, 
mode of taking. 

The scheme and intention of Order XXXIV of 
ihe Civil Prosedure Code is that a general account 
should be taken once for all and an aggregate 
amount be stated in the deoree for principal, 
interest and costs due on a fixed day, and that 
after the expiration of that day, if the property 
should not be redeemed, the matter should pass 
from the domain of contract to that of judgment, 
and the rights of the mortgagee should thence. 
forth depend, not on the contents of his bond, but 
on the directions of the decree. U B Mauna Yan 
Gin v. KATHARASAN Onetry, 4 U. B.R. (1921) 1 

799 
O. XXXIV, r. [—Mortgage suit— 

Parties, joinder of ~Karta of Hindu joint family, 

whether can sue on behalf of all members —Karta’s | 

representative capacity —Pleadings. 

The karta ofa Hindu joint family can bring a 
suit to enforce a mortgage on behalf of all the 
members of the jointfamily. It is not necessary 
that he should mention expressly that the suit ig 
instituted by him in his capacity as karta provided 
the fact that the suit is brought by him in his: 
representative capacity is obvious from the pleadings 
in the case. Pat Jac San v. Ram OHANDRA PRASAD 
(1921) Par 289; 2 P. L. T. 553. . 564 
O. XXXIV, r. I—Transfer of Property 

Act (IV of 1882), s. 856—Sub.mortgage—Discharge 
, of. mortgage debt by mortgagor in suit for redemption 

wherein sub-mortgagee not impleaded, whether bids 

. sub-mortigagee —Registration of sub-mortgage, whether 
| notice to original mortgagor. , * 

The registration of a ‘sib-mortgage is not legal 
notice to the original mortgagor of the existence 
of the sub-mortgage, eae. es 








1 


Wel, LXIII] o 
Civil Proced ure Code—1908—contd. 


e 
, A mortgagor who in the absence of actual notice 
of a registered sub-mortgage pays to his mortgagee 
the amount decreed to be paid+te the latter in a 
redemption suit to which the sub-mortgagee was 
nob a party is protected from any claims advanced 
~ against the property on the strength of the sub-mort. 
gage, ISSAKANAKATH MALIYAKKAL MUHAMMAD 
HAJI v. THEMMIL KIZHAKKE NALAKATH MOIDIN ee 


O.: XXXIV, r. 14—Mortgagee obtaining 
simple money-decreesin satisfaction of morlgage-debt 
— Property under mortgage, liability of, to sale in 
ewecution, 

A mortgagee who has obtained a simple money- 
decree in satisfaction of a claim arising under his 
mortgage is competent to bring the mortgaged 
property to sale in execution of his decree if the 
mertgage has ceased to be e xforceable. 

Rule 14 of Order XXXIV of the Civil Procedure 
‘Code applies only where the decree obtained by 
the mortgagee is for the payment of money in 
satisfaction of the claim arising under the mort- 
gage; but the mortgage must be a subsisting mori. 
gage, and not one which, by reason of the flow of 
time or any other like circumstance, has ceased to 
be, enforceable by law. A TANSUKE Rar v. SRI 
GOPAL, 19 A. L. J. 728 445 


——— — O. X XXVIII, r. 5—Attachment before 
' judgment— Defendant attempting to dispose of some 
properly during pendency o] suit, effect of. 

The mere fact that a defendant has attempted 
to sell some of his property while proceedings 
against him are pending, does not justify the in. 
ference that he is disposing of the property with 
intent to obstruct or delay the execution of any 
decree that may be passed in the suit, which is 
necessary to invite the application of rule 6, 
Order XXXVIII of the Civil Procedure Code. B 
NOWROJI PopumseR SrgDAR v Deccan BANK, LTD, 
23 Bom L. R. 560; 45 B. 1256 958 


O. XLI, r. 1,0. XLII, r. 1—4lia^* 
abad High Court Rules— Appeal, second — Judgment 
of first Court, copy of, failure to file, effect of—Res 
judicata. 

Under the rules of the Allahabad High Conrt, a 
memorandum of second appeal without a copy of 
the first Court’s judgment is an incomplete docu- 
ment and is not properly preferred, but the dismissal 
of an appeal for this reason merely cannot operate 
as res judicata. A BINDESHRI PERSHAD v. ÁFZAL 
Kuan, 19 A. L. J. 706 3 
TS. 0. XLI, r. I, O. XLII, is {—Allah- 

abad High Court Rules, Ch, III, r.2—Appeal, second, 

‘presentation of, without copy of first Court's judgment, 
, validity of—Judge, whether can dispense with copy, 

er extend time for filing same. 

Under rule |, Order XLII of the Civil Procedure 
Code, as revised by the Allahabad High Ceurt by rule 
2of Chapter ITI of the Rules of that Court, an 








appeal from an appellate decree to the High Court. 


must be accompanied bya copy of the judgment 
of the first Couri. A Judge to whom such an 
appeal is tendere unaccompanied by such copy 


cannot dispense with the copy, except by an order 


made with the consent of the parties, nor can he 


extend the time for filing the copy; the proper | 
* 
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course is to decline to allow the appeal to be pre- 
sented. A BHAIRON GHULAM ú, RAM -AUTAX SINGH, 
598; 3 U. P. L. R. (A) 165 338 
O. XLI, r. 4—Appeal—Decree against 

several defendanis—— Appeal by one defenddni— 

Decree, whether can be set aside against aki. ' 

Where a decree against several defendants pro. 
ceeds upon a ground common to all the defend- 
ants, the eniireedecree can be set aside on appea 
at the instance of one of the defendants; but 
where in such 2 case the appealing defendant values 
the appeal at asum which represents the amount 
decreed against bim alone, the appeal eannot be 
regarded as being against the entire decree so ag 
to bring the case within the purview of Order XLI 
rule 4 of the Civil Procedure Code C JOGENDRA 
Nata Roy CHOWDHURY v. HRajENDRA Nata Ror 
CHowDHURY 


0. XLI, rr, 4, S S3— Appeal — Appellate 
Court's power to vary decree in favour of person 
not party to appeal 
The pewer conferred upon an Appellate Court 

by rule 88 of Order XLI of the Civil Procedure 

Code can only be exercised in favour of a person 

who is a party to the appeal. 

Rule 4 of Order XLI of the Code, which empewers 
an Appellate Court to vary the decree of the Trial 
Court so as to affect & plaintiff or defendant who is 
not a party to the appeal, deals with the case 
where the decree passed by the Trial Court pro- 
ceeds on any ground common to all the plaintiffs 
er to all the defendants. LL.B A. C. T. R. M. Onerry 
v. Po U, 18 Bur. L. T. 163 973 


O. XLI, r. 5—Stay of execution —Emecu- 
tion not pending —Stay, whether can be directed. 

A stay of execution cannot be directed where 
there is no application for execution pending before 
the Executing Court, L Nawas v. Huxam DIN 

897 
— —— O. XLI, Ps 11, O. XLVII, Fa I — 
* Review after dismissal of appeal, 

A District Court has no jurisdiotion to deal with 
an application for review, although properly made 
to it, after an appeal against the decree founded on 
the judgment sought to be reviewed has been 
dismissed by the High Court under Order XLI, rule 
11 of the Civil Procedure Code. B Satvapra Passa 
SavADE v. RAMCHANDRA NansiNGH DESHPANDE, 23 
Bow. L. R. 597 9IO 
O. XLI, P. 16—Appeal—Procedure at 

hearing— Counsel for' ona party heard after close of 

case, legality of. i 

A Court heard Counsel for one of the parties 
after the case had “been closed and in the absence 
of the Counsel for the other party ; 

Held, that the t ourb acted illegally and its judg- 
ment was not valid. L KxsHo Das v RAM NARAIN 


e 94 

O. XLI, r. 19, O. XLVI, r. 4 (2) 
Proviso (a) S. 2 (2)— Memorandum of 
appeal insufficiently stamped —Deficieney not made 

. good— Proper order, whether "dismissal" gr “rejec. 
tion” of appeal—Order, whether "decree! — Appeal 
restored, without notice to opposite party—Appeal 
determined without knowledge of opposite party as 
to its “dismissal” or "restoration" —Pleadings— 

i 
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—"Opposite party", meaning of —Review. 
Where & memorandum of appealis presented on 


9 an insufficiently stamped paper and the deficiency 


is hot made good within the time originally fixed 
and subsequently extended by the Court, the proper 
order to be passed is to reject the appeal and not 
to dismiss itfor default. But even if in terms the 
order is one of dismissal for defaulf, in effect it is an 
order rejecting the appeal and as such a decree within 
the meaning of section (2) 2, Civil Procedure 
Code. 

Where an appeal has heen dismissed for default 
in the: circumstances mentioned above, ib cannot be 
restored under Order XLI, rule 19, which has no 
application to such a case; nor can it be restored 
under Order XLVII, rule 4 (2), Proviso (a), with- 
eub notice to the opposite party. 

But if the appeal is restored without such notice 
and disposed of without the opposite party becom. 
ing aware of the orders of dismissal or restoration, 
that party is entitled, as soon as the matter has 
been drawn to its notice, even in second appeal 
to & hearing. 

The expression “opposite party" in Order XLVII, 
rule 4 (2), Proviso (a), of the Oivil Procedure Code 
is not limited to cases in which .such party has 
actually appeared before the Court. It means the 
party interested to support the order or decree 
sought to be set aside on review. Pat SunRA:PAL 
PaupEr v. Urim Panny, (1920) Par. 387 99 


: O. XLI, r. 20--Appeal—Joinder oj 
parties—Omission of a defendant's name from me- 
morandum of appeal—-Court, power of, to add. 
Where through a mistake on the part of an 
appellant’s legal adviser. the names of certain 
defendants, who are interested in the result of 
the appeal, are omitted from the memorandum of 
appeal, the Oourt has power to add them as parties 





under rule 20, Order XLI of the Civil Procedure 
852 


N DEOEABAN v, NATHU 


O. XLI, r. 21—Appeal heard ex parte 
- — Restoration, application for—Sufficient cause. 

Where the question of sufficient cause has to be 
considered, each case must be dealt with on its own 
facts and it is impossible to lay down any universal 
rule as to what constitutes sufficient canse. 

The hearing of an appeal was postponed and on 
the postponed date the Pleader of the respondent, 
the latter being a woman, stated that he had no 
instructions and the appeal was heard and decreed 
ex parte On an application for restoration being 
made, it was found that the respondent’s Attorney 
had failed to instruct the Pleader owing to the illness 
of his daughter. 

Heid, that this was sufficient cause within the 
meaning of Order XLI, rule 21 of the Civil Pro: 
cedure Code for restoration of the appeal. A 
GODANI nan LAL, 9A :. J. 647 7 

- XLI, r. 27, applicability of—Appel- 
late Court, power of, to admit additional evidence. 
An Appellate Court is not justified in taking 


Code, 








additional evidence after a case has been argued , 


before it and a date fixed for judgment, without 
recording reasons for admitting such evidence; nor 
is it the business of that Court to supplement the 
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evidence adduced by one party or the other in the 


lower Court. 


Per Stuart, J.—The provisions of rule 27, Order 
XLI of the Civil Procedure Code, have no applica- 
tion to a case in which the Judge records no. 
reasons for admittmg additional evidence. “A 
HANSRAJ v. BHiAM SUNDEN TEWARI, 19 A. L. 22 
0. XLI, r. SI —Appellate Court, judg- 

ment of, omitting to set out any part of evidence, 

whether in accordance wiih law. 

The judgment of a First Appellate Court, whieh 
sets out no part of the evidence which leads the 
Judge to the conclusion at which he has arrived, is 
insafficient to enable a Court of second appeal to say 
whether the arguments of the Trial Court or the 
evidence have been appreciated correctly, and is 
not & judgment in accordance with law. © UPENDRA 
Nata Saga V. ADHAR CHANDRA SAHA 
O. XLVII, r. I—Appeal filed after 

application for review—Rule, whether applicable. 

The provisions of rule 1, Order XLVII, of the 
Civil Procedure Code do not apply where sub. 








sequently to the filing of an application for review, 


the opposite party prefers an appeal A Gaur 

SHANKAR V JAGANNATH 84 I 

O. XLVII, r. I-—Review-—Costs, order 
as to, whether can be reviewed. 

A review can be granted not only upon dis- 
covery of a new important matter but also upon 
sufficient cause being shown, and the rule is wide 
enough to entitle a Court to review an order as 
to costs passed in the presence of bath parties, if 
it is satisfied that the order is nota proper one. 
Pat Brasa SuNDAR Das v. JAGANNATH DHAL, 6 P. 
L. J, 284 768 


0. XLVII, r. I — Review, ground for— 
Wrong decision, whether good ground, 
A wrong decision on a question of law arising in 
& case is not & sufficient ground for review of 
judgment. O Ruqairxa KHANAM v Fazo Hag, 2d 0. 


C. 164 
O. X . VI4, r. 4 (2), Proviso (a) 
—“Opposite party," meaning of Sce ANTE, O, XLI, 
r. 19 . 99 








~ 





Sch. Hl, paras. 8, 15—Limitation 
Act (IX of 1908), Sch, I, Art. 168—Arbitration — 
Award—Application to set aside award, form of— 
Date of making application—Time limited for making 
award, extension of. 

The Second Schedule to the Civil Procedure Code 
does nob prescribe any form which an application 
to set aside an award should take ib is sufficient 
for the purposes of paragraph 16 of the Schedule if 
some notice of the objections to an award is given 
to the proper office or Court. 

Under paragraph 8 of Schedule If to the Civil 
Procedure QOode the time for making an award 
may be extended by the Court either before or 
after the -expiration of the period fixed for the 
making of the award. But an extension of time must 
be made before the award has been delivered. l 

After the expiration of, the "period limited 
for making an award bat before the award was 
made the parties. signed a consent order for 
extension of the -period, . but the order was nol 

@ 
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a 
signed by the Court till after the making of the 
award: 
Held, that the signature of the Court related back 
to the date on which the application for extension 


.was made and the award could not, therefore, be 


objected toon the ground that it had been made 

after the expiry of the period fixed by the Court. 

B Gopanst KALLIANJI v. CHHAGANLAL VITHALJI, 28 

Box. L. B. 614; 45 B. 1071 

Sch. II, para. 15 (1) (a)—Arbitra- 
tor—Appointment— Arbitrator taking interest in one 
party's case—Fact not disclosed to other party- 

Misconduct, i 

It ig a well-established rule of law that there 
should be the greatest good faith on the part of 
all the parties concerned in relation to the selec- 
tion and appointment of an arbitrator, and every 
disclosure which might in the least affect the minds 
of those, who are proposing to sumbit their dispute 
to the arbitrament of any particular individual, as 
regards his selection and fitness for the post ought 
to be made, so that each party may have every 
opportunity of considering whether the reference to 
arbitration to that particular individual should or 
should not be made. 

It was found that the arbitrator had come 
to know the facts of the case and acted as an 
adviser of the plaintiff before the defendant, to 
whom this matter was not disclosed, entered into 
the agreement to refer the dispute to his arbitration: 

Held, that this amounted to misconduct within 
the meaning of paragraph 15 (1) (a) of Schedule II 
to the Civil Procedure Code. L, MADHOMAL-KISHORE 
CHANDY. GUBDIAL-RADHA KISREN 1007 
Claim proceedings-Order declining to 

investigate claim for want of jurisdiction, effect 

of. See Oivin PRocEeDuRE Cone, O. XXI, ast 
Common Iand--Co.sharers in joint culti. 
vating possession—One co-sharer ousted by another 

—Buit for joint possession—Decree, form of--Co. 

sharer, right of, to appropriate specific plot. See 

Civin Procepure Cops, O. XXI, m5 36 (2) 


802 
Companies Act (VI of 1882), s. 169, 
- interpretation of—'" Notice" — Limitation jor appeal 
~—Katension of time, 
In connection with the liquidation of a Company 
an order was passed by the Court on 6th February 
1914, The Official Liquidator applied for leave to 
appeal the same day, and got it, and on 18th 
February gave a notice under section 169 of the 
Companies Act to the opposite-parby that the order 
would be appealed against. The appeal was actual. 
ly filed on 20th May. The opposite-party objected 
that, according to the provisions of section 169 of 
the Companies Act, the appeal was time-barred: 
Held, that a literal construction of section 169 
of the Companies Act, as meaning that the appeal, 
as well as a notice of its being filed, must be 
made within three weeks, makes it unworkable in 
practice, and that, in any event, the Official 
Liquidator having done all he could in reason, to 
comply with thé provigions of the law was entitled 
to an extension of time under that section, A 
PROFLE’s INDUSTRIAL BANK, Ltn, v. GOYIND Das DUBE, 
19 A. L, d. 871 - s ews . 607 





Compromise between hrothers—Younger 
brother given property in lieu of maintenance 
without right of transfer—Property, whether 
saleable, See Civin PROCEDURE Cops, s. e £1 





of compoundable case, effect of, See CRIMI- 
NAL PROCEDURE CODE, a; 248 ` 


Consignor and consignee—Censign- 
ment of goods by Rail—Risk Note in Form B— 
Short-delivery-« Railway admitting loss, whether 
indemnifies it against damages to consignor. 

Ina suit for compensation for non-delivery of 


‘goods entrusted to a Railway Company for 


carriage under the Risk Note Form B, the mere 
admission by the Railway*that the goods were lost 
is not sufficient to escape liability but they must 
prove by leading evidence that the goods werg lost, 
B GHELABHAI PUNSI v. East INDIAN RainLway Co, 
28 Box. L. R., 626; 45 B. 1201 241 


Construction of decree-CcCosis—Decree 
awarding intereat on costs, set aside by High Court, 
but restored by Privy Council, effect of. 

The decree of a ‘rial Court dismissed the suit 
with costs and awarded interest on the costs, The 
decree was set aside by the High Court. The Privy 
Council reversed the decree of the High Court and 
restored that of the Trial Court: 

Held, that the decree of the Trial Court was 
restored in its entirety and defendant was entitled 
to interest on the costs awarded by that decree, 
but as the decree of the High Court was set aside 
and there was no express order awarding interest 
on the costs of the High Court, the defendant wag 
not entitled to interest on those costs. C Kiran 
CHANDRA GHOSH v, SHYAMAPADA CHowpHuu 709 


Instalment decree — Possession of land directed 
to be given in case of default — Limitation. 

Where an instalment decree provided that in 
default of payment of the whole or part of an 
instalment the judgment-debtor would put the 
decres-helder in possession of a certain area of 
land: s P 
Held, that it was nol intended that the option 
given to the deoreo-holder of obtaining possession 
of the land on a default being made in payment 
was to be exercised only on the occurrence of the 
first default and that he was entitled under the 
decree toapply for delivery of possession on the 
ocourrence of any subsequent default, L, Har Gopar 
v, RAM RACHHPAL, 2 I, 168 664 








Set-off in execution proceedings, Sea 
EXECUTION OF DECREE 


Constructior of document—@rani- 
Construction doubtful —Doubl, how to be removed, 
The best construction of deeds, and the one most 

satisfactory to the Courts, is to make each part 

expound the other, so as to make allthe parts 
agree; and, if a doubt arises upon the gonstruc. 
tien of a grant, and the doubt oan bé removed 
by construing the deed adversely -to the grantor, 
this wil be done, especially where the, deed is 
executed for valuable consideration. Pat Kaerxa 





NAND SINGH €, SHIYA NANDAN SINGH 625 
Property, whether transferred—Intention 
of parties, See SHAMILAT LAND 746 


. 
+ - 
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‘Construction of mortgage-deed— 
Contract as to interest. See LIMITATION, ACT, 
Scu. I, Arr, 116 297 


Construction of will, rule of. See HiNpu 
Law WILE + 


2 
Contract—Impossibility of performance owing to 

stoppage of shipping—Discharge of contract—Nen- 

performance, impossibility when excuse for—Hconomic 
a Unprofitableness—Rise in freight—Force . majeure, 
meaning of. 

Plaintiff entered into a contract with defendant 
for the purchase of a quantity of sugar to be 
imported from Java by steamer, the defendant under- 
taking to cause shipmeut to be made in March 
1918. The contract provided that in certain events, 
"including all causes or occurrences beyond their 
control,” the sellers alone would have the option 
of cancelling the contract. Owing to the action of 
allthe Datch Shipping Companies all shipment of 
cargo at Java was stopped and no bills of lading 
were granted Thereupon the defendant intimated 
to the plaintiff that the contract was cancelled, and 
the plaintiff instituted the present suit for damages 
for breach of the contract: : 

Held, that inthe oircumstances the defendant 
was entitled to cancel the contract, and was, there- 
fore, not liable for damages. 

Impossibility as an excuse for non-performance of 
& contract must, as a general rule, be a physical-or 
legal impossibility and not merely an impossibility 
with reference to the ability and circumstances of the 
promisor; but the Oourts will not regard mere 
economic unprofitableness as equivalent to im- 
possibility of performance. 

Where there is no proof of an embargo on shipping, 
the principle of suspension er discharge of a con- 
tract has no application. 

A rise in freights may be evidence of a shortage 
of ships within the meaning of a clause ina con- 
tract containing that expression. A rise in freights 
may be equivalent to such a scarcity of ships as 
to amount to physical impossibility, * > * 

The expression “force majeure” is takenefrom the 
Code Napoleon and has a more extensive meaning 
than “act of God" or “vis major,” though it may 

' be doubtful whether it includes all "causes you 
cannot prevent and for which you are not responsible.” 
QC Gossay, E. A. v. RAMJUSROY GOLABROY, 33 O, L. 
J. 1561 267 


Sale of goods—Delivery on arrival of steamer 
R--Steamer not carrying these goods—Damages, 
ia Liability of seller for, 
tm Plaintiff contracted to buy from the defendant 
two tons of sodium sulphide at Rs 60 per owt. to 
arrive -by the City of Delhi, and the defendant 
bound himself to give delivery on arrival of the 
gaid: vessel. When the vessel arrived, it had not the 
contract goods on board. The plaintiff thereupon 
sued to recover damages for breach of thescontract: 
Held, that the defendant was liable, as in sign. 
ing the contractin the form he did, he in effect 
gave a warranty that the goods that he sold wera 
on: the eCity of Delhi. B BHAILAL CHATURBHAI 
Pavitt v. KALGYANRAI VARAJRAI DESAI 28 Bow. L. R, 
B47; 45 B. 1222 
— — Specific performance Delay ef nine years, 
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Contra ct—oconeld. . p 
* 
A lapse of nine years in an action for specific 
performance of a contract, which could have been 
satisfied withitt twelve months of its execution, 
is fatal to the action, unless there can be clearly 
established some reasons which throw upon the, 
defendant the entire blame for the delay that 
has occurred or unless it can be shown that 
the real right of action had only accrued a short 
time before the proceedings were instituted. P © 
Ma Suwe Mya v, Maune Mo Hnavune, (1921) M. W. 
‘N. 896; 4 U. B. B. (1921) 30 * 914 


Contract Act (IX of 1872), s. 23— 
Ante-nuptial agreement securing maintenance for 
wife in case of dissensions, whether enforceable. 

An agreement executed before marriage in order 
to restrain the prospective husband from ill-treating 
his wife, or behaving improperly towards her, 
or capriciously turning her out, which secures to 
her a suitable maintenance for her life in case such 
treatment is meted out td her, is not opposed to 
the provisions of section 23 of the Contract Act, 
nor does it encourage or facilitate a separation be- 
tween husband and wife, and is enforceable. A 
MUHAMMAD MUIN-UD-DIN v. JAMAL FATIMA, 19 A. L, 
J. 675 88 





S. 23—Ciwil Procedure Code (Act V of 
1903), s 6i—Eaecution of decree—Attachment— 
Transfer of attached property, validity of —Contract, 
whether can be enforced. 

Under section 64 of the Civil Procedure Code a 
private transfer of property under attachment is 
not absolutely void, but is void only ‘as against 
claims enforceable under the attachment, 

Defendants mortgaged certain property, which 
had been attached in execution of a decree against 
the defendants, to the plaintiffs and the deed of 
mortgage contained an indemnity clause in case of 
loss. The property was subsequently sold in exe. 
cution of a decree against the defendants. Plaint. 
ifs thereupon sued -to enforce the indemnity 
olause : M 

Held, that.as between the plaintiffs and defend. 
ants the mortgage was perfectly lawful and that 
the plaintiffs’ claim must, therefore, succeed. L 
NatHu MAL v. GANGA RAM 108 
n S. 29—Document, interpretation of— 

Custom—Document impossible of interpretation— 

Uncertainty. : 

A document, if not absolute and self-contained, 
must be read with and interpreted in the light of 
an established custom, if any. When a document ia 
equally susceptible of two interpretations which are 
totally inconsistent with each other and is practically 
incapable of interpretation at all and is such that 
it is impossible for a Court to allow that document 
to be enforced, the document is void because’ of 
uncertainty under section 29 of the Contract Act. IM 
GoraLRad v. GANA 4 

— $§. 55, G3—Oontract, time essence of— 

Failure to perform—Hatension of time—Damages, 

promisee, whether entitled to—Damages, computation 

of. : 

Where time is of the essepce of a contract, the: 
promisee may, under section 63 of the Oontract' - 
Act, elect to avoid the contract on the ocourrence. 
ef a breach, but if he agrees to extend the time 

2 
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for .performance, the effect of section 56 of that 
Act would be that ha cannot claim damages for 
gon-performance at the original agreed time, but 
can do so for non-performance at the extended 
time, andis entitled to damages calculable in the 
ordinary way. R 

Im &n aobion for non-delivery or non-acceptance 
of goods under a contract of sale, the law does 
not take into acconnt, in estimating the damages, 
anything that is incidental as between the plaintiff 
and the defendant as, for. instance, an intermediate 
contract with a third party for the purchase or sale 
of the goods, P C Munawxap HABIB-ULLAH v, 
BikD AND Compamy, 43 A. 257; 14 L. W. 350 589 
SS. 59, 60—Appropriation~Interest — 

Contract rate — Discretion of Court. 

A. ereditor to whom principal and interest are 
owed is entitled to appropriate any indefinite pay- 
ment, which he gets from a debtor, to the payment 
of interest. It is open to a debtor to stipulate 
that a payment made by him is to be applied only to 
principal. If he does so, the creditor is not bound 
to accept payment on these terms, and must return 
the money. If he accepts the money, he is bound 
by the appropriation proposed by the debtor. 

Inawarding interest up to the date of a decree, 
the Court has no discretion in the matter of the 
rate, which must be the contract rate, after the date 
of the decree the rate is in the discretion of the 
Court, E" «4 NEMICHAND v. BADHA Kisaen, 1921) 
M. W. N. 411; 14 L. W. 391; 26 C. W. N. 1583 904 
S. 126—Principal and surety —Original 
, agreement void —Liability of surety. See CRIMINAL 








PROCEDURE CODE, 8. 514 454% 


omens SS. 134, 135—Principal and .surety — 
Partial satisfaction by surety —Insolvency of debtor 
"Composition by principal creditor—Right of 
Surety to refund of part payments. See PRESI- 


' DENCY Towns Insotvency Act, s. 28 173 


| 
Contribution —Costs, joint decree for, satisfied 
by one judgment-debtor, 

A suit for contribution lies between juügment. 
debtors against whom a joint decree for costa has 
been passed. O BuaawaN Das v. RAJPAL SINGH, 
24 O. C, 148 


Co-sharers-—Joínt possession — Ouster of one 
co-sharer by another ~Suit for possession — Decree, 
form of—Civil Procedure Code (Act V of 1903), 
0. XXI, r. 8». 

Plaintiff and .defendants, co-sharers in a village, 
were in actual joint possession of certain plots of 
land. Plaintiff held the land as his khudkasht and 
let it out to a tenant the tenant relinquished the 
land andit was taken possession of by the de- 
fendant. Che plaintiff therenpon sued for possession : 

Heid, that the plaintiff was entitled to joint 
possession and to a declaration of his joint rightg. 

Every co-sharer has a right to the .benoficial 
énjoyment of the joint land so long as he does 
not thereby.disturb the actual physical possession 
"held by another oo-sharer from before: but where 
another co-sharer is in such possession, he can only 
get symbolical pesgession of the nature referred te 
in Order XXI, rule 35" of the Vode of Civil Pro» 


cedure. A Sargssir SINGH v. Rar Kumar BAI, 19 A. 
806 


e J. 788; 8,U. P., L, R, (A) 146 . 
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Costs—Counsel’s fees ~Tanatian—Digeretion—Prac« 
tice. 

On a question of the quantum of Counsel's - fees 
the Cours always allows tne opinion of the Taxing 
Master to be paramount. 

The Court will never interfere in taxation unless 
the Master is wrong in principle or very clearly 
wrong in detail 6 SADASUKH GAMBHIRCHAND 4. 
BAIJNATH HARNANDRAI, 28 Bom, L. R, 554; 45 B. 1294 


i — 37 
Court Fees Act (VIL of 1870), s. 4— 
Letters Patent Appeal from judgment of Single 

Judge—Court-fees, whether leviable. 

No Court-fees are leviable upon a petition of 
appeal preferred under the Letters Patent of the 
Allahabad High Court from the judgment of a Single 
Judge, A BHADOOL PANDEY v Manni PANDEY, 19 
A.L. J. 677 318 
S. 7 (IV) (C). 


S, 7 (IV) (C) —Partition suit—Qourt-fee 
payable —Defendant's name entered in Survey papers 
—Adverse title, assertion of, 

A claim before a Survey Officer or an entry-made 
in the Survey Records amounts to an assertion of 
adverse title. In a suit for partition, therefore, the 
plaintiff must clear up his title and possession ‚over 
the plots recorded adversely tohimin the Survey 
Records and pay ad valorem :‘ourt-fee with respect to 
such property Pat Harnarayan PANDEY., v, 
SURESH PANDEY 203 
Criminal Procedure Code (Act V of 

1828), ss. 11, 12 (2)—District Magistrate, 

illness of —O(ficer in charge of current duties, when 

ther "succeeds" to office of District Magistrate — 

Jurisdiction of Magistrate not defined —Jwurisdiction, 

extent of. . 

If the jurisdiotion of a Magistrate is not defined 
in the manner laid down in section 12 (2) of 
the Criminal Procedure Code, his jurisdiction and 
powers extend throughout the district. But he 
cannot take cognizance of a case . pending in 
another Coart, unless there is a valid order trana- 
ferring the case trom the file of that Gourt to his file. 

There iseno vacancy in the office of the District 
Magistrate and no temporary succession to such 
office within the meaning of section IL of the 
Criminal Procedure Oode where the District Magis. 
trate has not left the District but is only tempora- 
vily disabled from attending to his work. 
EMPEROR v. ACHHAIBAR SINGH, 24 O. C. 25»; 22 On. L. 
J. 7138 873 

S. 108, applicability of—“Offence involv. 
inga breach of the peace," meaning of. 

The words “offence involving a breach of the 
peace" in section 1U6 of the Criminal Proceduro 
Code mean an offewce in which a breach of the 
peace isan ingredient and not merely an offence 





See SPECIFIC RELIEF Act 
B, 42 3 








.provokiug or likely to lead to a breach of the poeaco. 


Ib isnot sufficient, in order to justify the passing 
section 103 of the Oriminal 
Procedure ode against any person, that he shoul 
have committed the offence of criminal intiqidation, 
it is necessary that he should have baen convicted of 
that offence. 

An order cannot bs passed under section 106, 
Criminal Procedure Qode, on a conviction for* an 
offence under section 43 or section 237 of the 
Penal Code, as those offences do not necessarily 


~ 
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involve the use of force. L ABDULLA v. EMPEROR, 
2 L. 279; 22 Cr. L. J. 709 869 
S. 106—Securitiy to keep the peace— 

Accused convicted under s. 823, Penal Code, whether 
. can be bound over— Penal Code (Act XLV of it60), 

8. 828. 

Where a person ‘has been convicted under section 
823 of the Penal Code, he may be bound over to 

eep the peace under section (6 of the Criminal 
Procedure Code, A CuHagssu v. Emperor, 19 A. L. J. 
850; 22 CR. L, J. 868; 3 U. P. L, R. (A.) 173 460 
S. 107—Security to keep peace— Both 
parties dangerous—Security from each party neces- 
'4ury—Landed proprietors, personal security of, 
sufficient, 

Where there is reason to suppose that a dispute 
between two parties in a Village may possibly end 
in-a riot and both parties are equally dangerous 
both the parties ought to be bound over. 

In case of landed proprietors required to give 
security to keep the peace, their personal security 
should be considered sufficient. A BINDRABAN v. 
EurunOR, 22 OR. L. J. 701 829 

S. [10—Security proceedings —Hvidence, 

weight of. ' l 
. In oases under section 110 of the Code of Criminal 
Procedure, it is the weight of the evidence and not 
the number of the witnesses which the Court has 
end ought to consider. O Gui Din v. EMPRROR, 
24 O. C. 225; 23 Ox. L. J. 847 40 
SS. 110, 439— Revision —Quesiions of 
| jact— High Court, whether will interfere. 

Ordinarily, the High Court will not interfere in 
revision on questions of fact under section 10! of 
the Criminal Procedure Code; it will interfere in 
suck cases only when the evidence against the 
accused is extremely vague, general in eharacter,. 
éonsisting almost entirely of repetition, and the 
prosecution fail in their attempt to bring home to 
the accused complicity with a definite act of 
badmashi. A BisHESRWAR DAYAL v, EMPEROR, 19 
A. L. J. 668; 22 Oz. L.J. 650 ° 45 


S. 133, applicability of—Public way— 

Bona fide dispute— Procedure. 

The provisions of section :3! of the Criminal 
Procedure Code are not intended to be applicable 
to a case where there is a bona fide dispute as to 
the existence of a public way Such a dispute 
‘should be left to be determined by a t ivil! ourt. 
KL. PEALLA v. Niaz AHMAD, 22 Or. L, J 703 828 


. S8. 144 (1), (4), - 1 45—Possession 
doubtful— Proper section under which order can be 
passed—Order amounting to ejectment decree of Civil 
lowrt, whether can be made* by Magistrate—Juris. 
diction — Ultra vires order, whether can be set 
aside under sub.s. 4 of s. 144— Revision. 

Itis only when possession is either undisputed 
"sr clear beyond any shadow of doubt that section 
144 of the Criminal Procedure Code applies. Where 
the possession is disputed the section has no appli- 
cation, the effective and proper section is section 
145 of the Code. 

A Magistrate has no jurisdiction to pass under 
section 147, Oriminal Procedure Code, an order 
which amounts to an ejectment deoree of a Ciril 
Court. 4 
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Where an order made by a Magistrate under 
sub-section (1) of section 144, Criminal Procedure 
Code, is suchas the Magistrate had no jurisdice 
tion to make, the order cannot be set aside under 
sub-section .4) of that section. Such ultra vires 
orders can be set-aside only by a High Cotrt in 
revision. Pat Mapan Lan v, Emperor, 2P.L T. 
434; 22 On. L. J. 685 162 
S. 145, reference to arbitration, whether 

contemplated by—Question of actual possession to be 

decided by Magistrate on evidence — Award of arbitra- 
tor, when can be accepted by Magistrate under sub. 

8. 18). 

A reference to arbitration is not contemplated in 
proceedings under  seotion 145 of the Code of 
Criminal Procedure. The section directs the Magis- 
trate to receive evidenoe himself and on a consider- 
ation of such evidence to decide the question of 
actual possession, If, however, the parties have 
privately referred the ‘dispute to arbitration ‘and 
ihe award of the arbitrators has been accepted by 
both, the Magistrate would kave ground for 
proceeding under. sub-section 5 of section 146, 
Criminal Procedure Code. | C Jamuna Das KIRI- 
WALA v HANUMAN BaksH MARWARI, 38 0, L.J. 3838; 
23 0, W, N. Ti; 22 On. L. J. 623 159 
S. 145, scope of —Moveable property, whe- 

ther can be attached —Joint possession — Jurisdiction 

of Magistrate. 

A Magistrate has no jurisdiction to attach move- 
able property under the provisions of seotion 146 of 
the Criminal Procedure Code. 

Section 145 of the Criminal Procedure Code oon. 
templates cases where one party claima to be in 
actual possession of the subject in dispute as 
against his opponent. A. case of possession by co- 
owners of property held in common cannot be 
considered in law to be & case of actual possession 
on the part of one co-owner as against another, 

There is no warrant for the proposition that once 
a, Court acquires the initial jurisdiction, that jurisdic- 
tion continues to cover decisions and orders which 
may be antagonistic to the circumstances that arise 
subsequent to the inception of the jurisdiction. If 
the circumstances are such as merely allow a con- 
tinuance of the jurisdiction, the jurisdiction would 
continuo: but if they are such as have the effect 
of destroying the jurisdiction, the jurisdiction must 
conso as soon as those circumstances come into 
being, no matter at what stage of the case they arise. 

If during the progress of proceedings under sec. 
tion 145 of the Criminal Procedure Code circum. 
atances intervene which have the effect of taking 
away the initial jurisdiction, anything done in spite 
of those circumstances in the exercise of the same 
jurisdiction must be ‘treated as having been done 
without jurisdiction © ARJUN BINGH v, CHANDAN, 
KvAE, £40 C. 167: 22 On, L. 1. 62: 3 
SS. 145, 146—Zoidence, appreciation of 
& Jurisdiction, failure to exercise—Order directing 

possession to be given on happening of certain, 

contingency, whether proper—Revision, 

In passing an order under section 146, Criminal 
Procedure Code, 159", a general eefnark made by the 
Magistrate that the oral evidence is not reliable, 
without referring to it and without giving any 
reason, is not a disposal of the evidence upon the 

+ 
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record and it eamounts to- a refusal to exercise the 
jariediction vested in him by law, remediable by 
the High Court in revision. 
e An order declaring a certain person to be in 
possession of ‘ths property in dispute on the 
happening of a certain contingency cannot be 
passed under section 146 of the Criminal Procedure 
Code, 1898, but can only be passed under section .45. 
Pat Lacum: Osma v Birsa Misser, 2 P. L. T. 168; 
(1921) Paz, 110; 220R L. d, 616 152 
S. 145 (4), proviso I— Wrongful 
dispossession, what is—-Actual force or violence, 
wnether essential to make dispossession forcible. 

For the purposes of the Ist proviso to sub. 
section (4) of section 145 of the Code of Criminal 
Procedure dispossession may be wrongful and yet 
not forcible, and to hold that ‘wrongful’ connotes 
absence of right or title would be to defeat the 
purpose of the section and to require the Magis- 
trate to enter into questions which by the section 
itself are expressly excluded from his consideration. 

A dispossession otherwise than in due course of 
law is wrorgtul, 

- Itis not necessary that actual force or violence 
should have been used to some person or persons 
before a dispossession can be said to be ‘forcible.’ 
When the dispossession is effeated by a show of 
criminal force sufficient to intimidate those in 
possession and to deter them fron: resistance, the 
latter are said to have been forcibly dispossessed. 
C Sira Narn SAHA v. Harvey, 88 C. L. J. 353; 25 C. 
W. N. 601; 220r L, J. 687 333 

- S. 195—Disobedience of order promul. 

gated by public servant—Sanction to prosecute, 
' whether necessary. See Pensen Cops, s. 188 865 


S. 195—Penal Code (Act XLV of 1860), 

Bs. 200— False svit—Plaintif prevented from produc- 
ing evidence—Sanction to prosecute, whether should 
be granted. 

Where a plaintiff in a civil suit was prevented 
from producing the evidence in support of his 
claim owing to the interference of the Criminal 
Investigation Department Officers and his suit was 
consequently dismissed: ~ 

Held, (1, that the action of the Criminal Investiga- 
tion Department was most unwarranted; 

(2) that in such a case it would not only be 
unjust but oppressive to grant sanction for the 
prosecution of the plaintiff under section 20) of the 
Penal Code. L KBARAITI Ram v. EMPEROR, 22 Cr. 
L. J. 689 < 817 


— S. 195 (6), scope of—Application to 
superior Ceurt, whether appeal. 
. Section 195 (6) of the Criminal Procedure Code 
simply confers on a superior Court power t»revoke 
or grant a sanetion given or refused by a Sub. 
ordinate Court. An application made to a superior 
Court under this provision is not, however, an 
appeal QO Nawas Ati Kaan v. Emperor, 25 0. C. 
165; 22 Cx L, J. 649 409 
S. 21 3-— Discharge of accused —Case triable 
by Court of Session Magistrate, power of, to 
discharge. i 
In a case triable dhly by a Court of Session if the 
enquiring Magistrate after hearing the defénce 
witaesses comes to the conclusion that their evidence. 
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rebuts that produced for the prosecution or renders 
it so incredible or unreliable theta conviction will 
not follow, be may act upon his opinion and ma 

pasa an order of discharge under section 218 of the 
Criminal Procedure Code. A MUHAMMAD ARDUH 
HADI v. BALDEO Sanar,3 U P. L, R. (A) 184; 22 On, 
L J. 703 831 





S. 233—0ross-complaints— Prosecution 
evidence in one treated as defence in other-—Tríal, 
legality of. . 

Where cross-complaints arising ont of the same 
occurrence are filed, the prosecution evidence in one 
case should not be treated as defence evidence in the 
other, otherwise trial shall be vitiated L B Mamaa 
v. EMPEROR, 13 Bur. L. T. 2456 2 Or. L J,707 867 
SS. 234, 239—Joint trial—Three 

dacoities committed at different times and places— 

Same transaction— One trial, legality of. 

The joint trial of four acoused persons at one 
trial for three offences of dacoity committed on 
two different datas, at different places, and not 
forming part of the same transaction, is illegal. 

When the Criminal Procedure Code lays down as 
a general principle that each person should be 
tried separately and there should be a separate 
charge except as otherwise specially laid down, the 
exceptions to the rnle must be construed strictly in 
favour of the accused. A Ram PRASAD v, EMPEROR, 
19 A. L. J. 798; 8 U, P. L. B, (A.) 161; 22 On. Aas 


657 
SS. 235, 239—Joint trial—Joinder of 
charges, principles governing—Offences in excess of 
three, whether can be combined—Same transaction, 
meaning of. ` 
In a joint trial of several persons, the propriety 
‘of combining charges is subject to certain general 
principles, in pursuance of which charges should be 
go combined as to avoid either the likelihood of 
bewildering the accused in their defencó by 
having to meet many disconnected charges, or of 
endangering the prospect of a fair trial by the 
production of a mass of evidence directed to many 








* differeft matters and tending by its mere accum E,a- 


tion to ifiduce an undue suspicion against the 
accused. 

There is nothing in section 235 or section 239 
of the Criminal Procedure Code to warrant the rule 
that in no circumstances oan more than three 
offences be combined even if more than three offences 
have been committed in the same transaction, 


The question whether a particular series of events 
do or donot form one transaction, depends for itz 
decision upon whether the events are sorelated to 
one another in point of purpose, or as cause and 
effect, or as principal and subsidiary acts, as to 
constitute one continuous aotion.: A mere interval 
of time between the occurrence of one event and. 
another would not necessarily by itself import 
want of continuity, though the length of the 
interval ufay be an important element in determin. 
ing the question of connection between the,two. 

Certain Excise Officers, having made & seizure of 
articles which were being used forthe purpose of 
illicit diatillation and apprehended certain « persons 
as being in possession of those articies, were taking 
the articles and escorting the persons to the 
headquarters of. the Excise Department, when 
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N large Ponies of persons collected and the 


following events followed:—(a) A cow-shed was 
set on fire (b) the Excise Officers were beaten and 


otherwise. maltreated (c) the articles seized Were’ 


recovered (d) the prisoners were rescued. (e) 
some.of the Excise Officers were wrongly confined: 
One event- followed direotly after another, and the 
period from the first event to the last was less than 
five hours, and there wasa common purpose running 
ihrough all: 

, Held, that all these events formed one transac- 
tion within the meaning of section 235 of the 
Criminal Procedure Code. A SANUMAN v. EMPEROR, 
Í9 A, L: J, 892; 22 Cn. I. J. 641 401 
S. 239—Joint trial—Stolen property 





—— 


' . gecovered from two persons on different occasions— 


Accused, whether cam be tried together —Penal Code 

. (Act XLV of 1860), s. 411. 

Where: properties stolen at a burglary are re- 
covered from the possession of two persons on 
different dates and on different places they cannot 
be tried together for an offence under section 411 
of the Penal Code. A Ram Sanur v, EMPEROR, 22 


Cz, L. J, cn 620 

hs. XX, XXI, ss. 244, 256 

— Trial commenced as warrant-case, whether 

can be concluded, as trial in summons-case— Áccused's 

` application to summon defence witnesses—Adjourn- 
nent. 





| Where the trial of a warrant-case has been 
commenced under Chapter KAL of the Criminal 
Procedure Code, it should be continued and con- 
cluded by the procedure laid down in that 
chapter. 

lt is nob open to a Magistrate after commencing 
the trial of a case as a warrant-case to change the 
procedure in the midst of the trial and, conclude 
it `by the procedure prescribed for Summons-oases 
in Chapter XX of the Criminal Procedure Code. 

, Whether a case is tried as a summons-case or 
as a warrant-case, in either case the accused shonld 
be given an opportunity to produce His defence 
under section 244 or section 256 of the Oriminal 
Procedure Code, as the case may be and if Łe 
applies for his witnesses to be summoned and the 
pase being adjourned for that purpose, his request 
should be granted. The fact that he was directed 
by the Court to come with his witnesses does nob 
justify a refusal of his request. Pat Muxsui TEL 
v. ExPxEROR, 2 P. L. T. 482; 22 OR. L. J, 683 619 
Sv 248—Compromise of compoundable case, 





effect of. ' 
' Once a comiproniise petition is accepted by the 
Magistrate in a compoundable case, he becomes 
functus oficio and ceases to lave any jurisdiction 
over the matter; and if the entire case is com- 
poünded the compromise absolves not only the 
&ccused present in Court but all the accused in the 
kase. Pat Amar Ati v. EMPEROR, (1921) Pat, 304; 
gang 22 Cr. L. J. 675 GII 
r 257—Defence wiinesses—~Process issued 

~ Witneases not examined—Magistrate, whether 

can refuse to re-summon witnesses. 
' When* as list of witnesses for the defence is put in 
ind’ comes up before aMagistrate for orders, he can 
kay: “this application is vexatious, or made too 
fate or made for the purposes of defeating the 


r 
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ends of justice, and I will not issue-"process unless 
expenses for the attendance of witnesses are 
deposited by the accused in Court.” But if the, 
Magistrate has dnce allowed witnesses’ to’ bd" 
summoned and has not exercised on that occasion 
the discretion which he could have exercised .if he 
had so chosen under section 207, and if by.any 
chance the witnesses summoned for n particular date 
have not been examined on that date, he has no 
power afterwards to say that for the next date of 
hearing the witnesses shall nob be summoned except 
on the payment of their expenses Dy the accused. 

L Kisuan Lat v: EMPEROR, 22 Cz, L. J. 711 871 


S. 28B- Statements made before Police 
and Committing Magistrate retracted— Retracted 
statements, whether “substantive evidence" — Reason 
| for using retracted statements. TE 
- The previous statements of witnesses made to the 

Police and the Committing Magistrate can he used, 

no doubt, to impeach their credit, under section’ 166 

of the Evidence Act, if they are subsequently 

changed; but section 288 of the Criminal Procedure 

Code goes further and makes such statements “evi- 

dence in the case," ie, substantive evidence of the 

facts therein deposed to. However, before such 
evidence is substituted under section 288,- Oriminal 

Procedure (ode, it is necessary that there should 

be some reason why it should be preferred This 

is a matter of pradence and not oflaw. B Marom 

Jor: SHI‘DE v. BMPEROR, 238 box. L. R, 820; 22 Cn, 

L. J. 686 33 





- S. 337, applicability of— Pardon, when 
can be offered — Ápprover, statement Mese ate Dona: 
tion, nature of. 

In order to support a conviction the statement of 
an approver, especially of one whose initial state- 
ment was very long delayed, requires material 
corroboration connecting each individual accused 
with the crime committed. 

. Seetion 887 of the Criminal Pivisdis Code 

apples where there is a bena fide enquiry into 

what it is believed at the time may prove to be 
an offence triable by the Court of Session. 

. Even if the subsequenb proceedings show that 

the offence was of a less serious nature the section 

still applies provided that a case under such section 

materialises and is committed to Sessions., L 

SARDARA v, EMPEROR, 22 Cr, L J. 6:6 61 








337 —Approver—Dacoity, trial for—State- 
ment disclosing illegal possession of fire arms— 
* Release of approver—Arms Act (XI of 1578), s, 20, 
subsequent trial under, legality of. ` 
' Where in the course of his statement an ap. 
prover ina case of gang dacoity discloses the fact 
of being in illegal possession of a carbine and some 
ammunition, which were used by him as imple- 
ments of his trade of crime, and having ful. 
filled the conditions of his pardon is released, it 
is illegal on his release to prosecute him for an 


offence under section 20 of the Arms Act for the» 


possession of carbine and ammunition, as without re- 
ferring to the arms possessed hy the gang, of 
which the carbine was one,-he “could not make a 
full and true disclosure within his knowledge of 
the circumstances relative to the offence with which. 


Tm 
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a 
he had been ceoneernod. A Suaram BUNDER v. 
EMPEROR, 19 A. L, |, 717; 22 On. L. J. 699 - 827 
SS. 337, 5i2—Pardon given to 
*accomplice—Prosecution’ of approver—Discharge of 
‘approver when there is no trial—Principal offender 


- absconder—Inquiry—Trial. 





‘The -tender of a pardon does hof prevent the 


prosecution from proceeding against an approver as 
an accused person, 


defence. 

: Sub.section (8) of section 887, Criminal Pro- 
cedure Code, implies that there is a trial in 
progress and its object is to secure the evidence 
of the approver for such trial, If there is no such 
trial and no likelihood of such a trial. then the 


Magistrate has power to discharge: the approver 


from oustody.- 

The principal accused in. a murder case having 
absconded, his accomplice was granted pardon inthe’ 
course of inquiry and examined as a witness under 
section 612, Criminal Procedure Code. There being. 
no prospect of the principal offender’s arrest and 
trial, the prosecution desired to discharge the 
approver from custody, while the Trying Magistrate 
considered thatthe pardon was invalid, as it was 
not tendered for the purpose of an inquiry but for 
the purpose of securing evidence under section 512,. 
Criminal Procedure Code : 

Held, (1) that the offence of murder was under 
inquiry, that- in order to secure’ the approver’s 
evidence as to that offence & pardon was tendered, 
and that the proceeding under section 612, Criminal 
Procedure Code, was only ancillary to that inquiry ; 

(2) that it was open to the ‘prosecution to proceed 
against the approver on the ground that he had not 
performed the condition of the pardon in that he: 
had given false evidence under section. 612,. ae 
Rrecedure Code; and 

. (8: that if the prosecution did not desire to pro- 
ceed further with the case against the principal 
offender, the Magistrate had power to discharge the 
approver. Ev Dacapu Baru, In re, 23 Box L,R. 
839; 22 CR. L. J. 620 - 156: 
SS. 342, 537——Esamination of accused, 

: when to be made—Failure to examine accused at 
: proper stage—1rregularity—Illegality. 

- The purpose of the examination of an accused 
person under section 342 of the Criminal Procedure 
Code is to enable him to explain any circumstances: 
appearing in the evidence against him: ib is a 
provision for the benefit of the accused and to 
enable him to obtain the full bonefit of the section, 
' he must be examined after the cross-examinaiion 
and re-examination of the prosecution witnesses is 
over. Failure to examine an accused person at 
that stage is not merely an irregularity but” an 
illegality which vitiates the trial. Pat Mrrarzizr 
SINGH v, EMPEROR, 2 P.L. T. 620; (1921, Par. 7; 
22 Cr. L. J, 697 825. 
: SS, 34.4, 360, provisions of, compliance. 

Lawith—Btatement of witness, when to be read out— 

, Remand for period euceeding fifteen days, legality of." 

Section 860, Criminal Proceduré Code, requires: 
that the evidence of each witness shall be read. 
over to him as it is.completed and this procedure 
should be Strictly followed, It is not sufficient 
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compliance with the provisions of the section to: 
read out each sentence of the statement of a. 
witness as it is being recorded. 

. The provisions of section 844 of the Criminal 
Procedure Code musi be strictly observed and a: 
Magistrate is not entitled, on the ground of con- 
venience, to infringe those provisions, L, WapHawa’ 
SINGH v. HMPEROR, 22. CR. L. J. 603; 8 U. P, L. y! 


(L.) 78 46 
S. 367- Judgment of Appellate Court, 
. when not in accordance with law. 
x A judgment of an Appellate Court which contains 
neither the facts’ of. the: case nor the points for 
determination or the discussiqn of those points, is 
not a judgment in accordance with law. Pat 
Kati Onaran Das v. GELI BEWA, 2 P.L, T. 228; 


22 Or. L. J. 640 
367, 4424.— Appeal — Judgment, 


SS. 
' contents of. 

- The judgment of an Appellate Court must contain 
the point or points for determination, the: decision 
thereon and.the reasons for the decision, A judg- 
ment which ig deficient in these points is illegal and 
cannot be allowed to stand. Pat MANGLA Mazar 
v. EMPEROR, 2 P. L, T. 616; 22 Cr, L. J. 656 416 
ss. 408, 413 —Caitle Trespass-Act (I of, 
' 1871), s. 22-—Compensation—Offence—Conviction— 

` Fine-— Appeal. 

` À person; who is directed to pay com pensation under 
section 42 of the Cattle Trespass Act, can be said 
to be convicted of an offence, but the compensation: 
awarded against him, though recoverable as afine; 
is not & "fine" within the meaning of the Penal 
Code’: and other Penal Statutes Therefore, an: 
appeal against his conviction lies under section 406 
of the Criminal Procedure Code and does not fall 
within the restrictive provisions of section 4180f that 
Code. B Hopmuocks v. PAPA Dana, 23 Box. L. R 836; 
22 On. L. J. 624 I6 
ss. 435, 438, 439— Application for 

revision —Practice. 
itis pot» the practice of the High Court tó 
éntertain an,application for revision, under section 
489, Criminal Procedure Code, against an order of 
a Sub-Divisional Magistrate, unless the applicant 
has first moved the Sessions Judge under section 
415 to make a reference to the High Court under 
section 438 of the Code. © Rasu BEHARI SAHA v. 
Puanı BHUSAN HALDAR, 48 O, 534; 22 Cr L. pr 


- S. 437--Order of  discharge— Further 
eng uiry, order directing — Notice to accused, 

There is nothing in section 437 of the Code of 
Criminal Procedure which renders previous notice 
to the dccused compuls$ry before an order setting 
azide an order of discharge aud directing further 
enquiry into the case can ba passed under that seo- 
tion, but as a matter of judicial discretion it is advis- 

















able that sugh notice should be given QO Rika’ 
Natu v, EMPEROR, 24 O. C, 142; 22 Cr L. 415 
| 


————24 S. 4&39—Revision—Acquiital — Practice —. 
.. Interpretation of Statutes —Vested, rights, interference, 


: with. 
. The law gives the power to Courts of revision: 


to interferz evaa witi. orders of acquittal, and, 


a 
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although interference with such orders is not usual 
it may be resorted to in exceptional circumstances. 

There is a presumption against the taking away 
of a veated right by any fresh legislation, ard a 
construction which involves the taking away of 
‘vested rights ought not tobe adopted if the words 
of the. enactment are open to any other construction. 
But this question oan.only. arise whenever there is 
any ambiguity in the language of the enactment 
itself, is 

Where the language of the enactment is plain 
and the matter ia free from ambiguity, there is no 
room. for this presumption. MUNICIPAL BOARD, 
FYzABAD v. VIDYADHARL 24 O, O. 167; 22 Cr. L, py 


m= S. 439 —Revision— Application to lower 

Court essential before moving High Court, 

Before.moving the High. Court in revision an 
application to the lower Courtis an essential step 
in the procedure, irrespeotive of whether the Dis- 
trict Magistrate or the Sessions Judge has power 
to grant the relief or not. A SHARIF AHMAD v, 
QABUL Sinan, 19 A. L.J. 425; 3 UL P. L. R (A) 
77; 43 A. 497; 22 Ox. L, J. 716 875 

— Sj. 439 — Revision-- Question of fact —High 
WM Court, duty of. < 

The .duty of a High Courtin revision is not to 
weigh the evidence given on behalf of one side or 
the other but only to see whether the Court below 
has approached the consideration of the appeal in 
a fair way, having regard tothe interest not only 
of the .prosecubion but also of the accused. 

Ordinarily where the evidence has been consider. 
ed.by two Courts, the High Court will not interfere 
in revision en the facts, but ib has power soto 
interfere in exceptional cases. OQ Gun DIN ~. 
EMPEROR, 24 O. C. 226; 22 Cn. L. J. 647 407 
e S. 476 —" Court," meaning of—Buccessor of 

Judge, whether can take action for offence committed. 

before or brought to notice of his predecessor. 

The word “Court” in section 476 of the Criminal 
Procedure Code inclides the successer of the Judge 
before whom the alleged offence was cpmmitted or. 
to whose notice the commission of it was brought 
in the course of a judicial proceeding. 

Therefore, the successor of a Judge is justified in 
taking action under section 476 of the Code of 
Criminal Procedure in continuation of the order 
passed . by his predecessor, A BADRI SINGH v. 
Emperor, 22 Cr L. J. 630 616 
S. 476—Making false declaration—State- 














ment unconnected with judicial proceeding—Order ° 


directing prosecution, legality of. See Penat Cope, 

s. 199 413 
- — SS, 488, 489, 490 —Maintenance— 

Wife subsequently divorced —Order, whether can 

be enforced — Magistrate, duty of. 

Where a wife, whose husband has been ordered 
io.pay.her an allowance under section 488 of the 
Criminal Procedure Code, is proved i$ have been 
compleéely and validly divorced, a Magistrate is 
not only bound to refuse to enforce the order under 
section 490, but is also empowered to alter the 
amourt payable. under. it to nothing.under section 
489, that is to say, he can seb aside the order. In 
such oases the Magistrate is not only competent 





but- ia bound to inquire into the fact and the. 
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validity of the divorce. IN EMPEROR ® SHAIKH Daun, 
17 N.L R 92 22 Cr. L. J 631 329 
——— S. 489.(9)— Maintenance, application for 

—Jurisdiction of Court —Residence. s 

Section 488, clause (9), of the Criminal Procedure 
Code requires that an application for mdintenance 
should be made ‘either in the district where the 
husband resides or at the place where he last resid. 
ed with his wife. Such residence does not include 
casual visita by a person to the house of his 
mother-in-law where his wife happens to be at the 
time. O Rasi Komar v. Rokurx, 240. O. 24% 23 
Or L. J. 710 870 
SS. 496, 497—Bail—Considerations 

relevant in, deciding application for bail. 

In dealing with an application for bail, it is 
relevant thatthe Court should consider what are 
the penal consequences of the act when proved, 
and what is the nature of the offence charged, and 
whether the offence charged ia or is nota bailable 
offence. A KrADIN Aur v. ExPxROR, 19 A. L J. 693; 
29 Or. L, J. 654 4 i4 

——^ §. 91d — Contract Act (IX of 1872), 8. 128 

—Principal and surety— Original agreement void 

—Liability of surety. 

Section 128 of the Contract Act only explains 
the quantum of a surety'a obligation where the 
terms of ‘the contract do not limit it; that section. 
has no reference to the nature of the obligation of 
the principal. f 

Where a person stands surety for the attendance 
of another person before a Court and the latter 
fails to attend before that Court on the date fixed 
in the bond, the surety is liable under the bond 
even if it turns ont that the arrest of the principal 
was illegal. £L. Ouasse Sines v. EMPEROR, 2 L. 203; 
22 Cx. L. J. 682; 3 U. P. L. R. (L.) 71 45 
S. 926—Application for transfer of case 

—Refusal io grant adjournment for cross-enaminae 

tion of prosecution witnesses—Principles governing 

transfer. 

The fact that a Magistrate aots with some 
rapidity in the trial of a case, and refuses to grant 
a short adjournment to enable the accused to pre. 
pare. his cross-examination of the prosecution wit- 
nesses, thereby depriving him of quite a ‘full 
opportunity of putting forwarda defence to the 
charge made against him,is.a ground for making 
an order transferring the case to some other Court’ 
for trial. 

It is desirable where any question arises, whioh 
relates toan alleged apprehension on the part of per- 
sons who are accused ofa crime to the effect that 
they feel, even although they have no real justification 
for such feeling, that they are likely to be brought 
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. before some one who has already expressed some: 


view possibly of a premature character .or even 
possibly justified by an immediate impression of 
their case not altogether favourable to them, that 
they should feel themselves satisfied with their trial, 
and that the trial should be removed.to a sphere 
where they will be satisfied that they will have «a 
trial and hearing entirely satisfactory to their own, 
conscience Pat Raxe BAHADUR SINGH v, KARIMAN 

2 P. L. T. 297; 22 On. L, J..708* ^ 838 
— — SS. 526 (8), 537, 555—transfer of. 


case—Atjournment, refusal to grant——Illegatity, 


e 
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‘The refusal of a Magistrate to give a reasonable 
opportunity to an accused person to apply for a 
transfer of the oase,is an illegality which vitiates 
the whole proceeding. L, Devi CHAND v, ExPEROR, 
22 Cr L. 5.717 877 

> Sa 531—Penal Code (Act XLV of 1860), 

s. 408, offence under, committed outside juridisction 

. of — Magistrate —Irregularity—Prejudice to accused 

—-ÜObjeciion to jurisdiction, whether proof of pre- 

judice, 

In the absence of prejutlice, or of a failure of 
justice, the conviction of an accused person for an 
offence under section «08 of the Penal Code by a 
Magistrate outside whose territorial jurisdiction the 
offence was committed, is a mere irregularity cured 
by section 631 of the Criminal Procedure Code. 

The mere objection by an accused person to the 
jurisdiction of a Magistrate is not conclusive proof 
that the accused was prejudiced. 

An accused is liable to a conviction by a Magis- 
trate of an offence under section 408, Penal 
Code, which has been proved to have been committed 
by him, even though the offence was also one under 
section 447A ofthe Penal Code triable only by a 
Court of Session. G KALI CHARAN KANDU v. 
EMPEROR, 34 C. L, J, 200; 22 Cr. L, J. 696 458 


Custom —Ancestral property. 
A Government lessee died without fulfillin 
the conditions of his lease, but subsequently Govern- 
ment granted proprietary rights in the land leased to 

the son of the deceased lessee : 





Held, that the land was not ancestral in the - 


hands of-the son. L, HARJI v. CHANAN Mat, 2 L. 196 
908 


Burden of proof—Appeal, second—Certi- 
ficate, whether necessary, See PUNJAB Courts 
Act, s. 41 (8) 657 
— —— Alienation — Ancestral land, sale of, for 
purchase of other land—Land acquired, whether 
ancestral —- Transaction, whether can be questioned. 
. Where a proprietor’ sells a portion of his 
ancestral land out of a joint’ khata with the definite 
object of purchasing precisely the same share in 
the khata from a co-sharer, and there is no definite 
interval between the two parts of the transaction 
so that they can be looked upon as one, the trans. 
action partakes of the nature of an exchange and 
the share acquired by the transaction must be held 
to be ancestral. i 

A son or reversioner can only question an aliena. 
tion which affects or injures his reversionary rights, 
If, therefore, the quantity and quality of Jand held 
by an alienor after a transaction is precisely the. 
same as before the transaction was begun and the 
new land is also ancestral, no question of necessity 
arises. L Moxa v. DHAN SINGH 
— — Daughter's son, whether can 

control alienations by females— Burden of proof— 

Ghirths of Kangra District, 

Among Ghirths of the Kangra District a daughter's 
son of the last male holder has no locus standi to 
control alienations by female heirs of the last male 
holder. e x. 

As arule the right to control- alienations only 
extends to the agnatic. heirs of the last -male 
holder, and the burden of proving any extension 

+ 
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.sence of collaterals, is 


Custom- contd. i 
of this right beyond the agnatio heirs lies on the 
person asserting ib L GOBINDA v, NANDU 9 


~~ Alienation—Declaration, suit for, on 
alternative grounds, maintainability of. 
lt is open to a collateral to challenge an dliena: 
tion of ancestral property on the ground that it 
had never been made and had no legal existence 
and, failing that, on the ground that it was ‘void 
as against him as being without consideration and- 
necessity, L, INDAR SINGH v: BASANTA 





Se——— r 





Mortgages more than twelve years 
old included in sale, whether can be objected to— 
Merger —Intention— Presumption., 

A reversioner is nob competent to challenge 
mortgages beyond the period of limitation, merely 
because they are included in a sale in respect 
of which he has a subsisting right of challenge. 

À vendee in the Punjab, dealing with slippery 
customers such as the Punjab agriculturists and 
threatened always by collusive suits by reversioners, 
would always wish to keep alive previous mort- 
gages for his own benefit and an intention to 
keep such mortgages alive must, therefore, be pre- 
sumed in all such cases. L Buz Sinem v. Hazara 
SINGH ; 760 
AEA Sale—Necessity proved in Tez. 

pect of part of consideration—Possession, suit for, 

by vendee against reversioner of vendor, whether can 
succeed, 

Where a vendee of immoveable property after 
the death of his vendor sues the reversioner of the’ 
latter for possession of the property sold and a 
portion only of the consideration is preved ‘to have 
been paid for necessity, the vendee is entitled to 
possession of the property, with a charge for that 
portion of the purchase-money for which necessity 
has been proved. L Cuanan Kaas v, Rasa 139 
—— Suit by veversioner—Decree, 

oblained-- Death of decree-holder pending appeal— 

Widow, right of, to benefit of decree—Legal repre. 
* sentative. 

Where a reversioner obtains a decree for possession 
of certain land and dies pending an appeal pre- . 
ferred by the alienee, leaving a widow, the widow 
is entitled to the ‘benefit of the decree and re- 
presente her husband to that extent, L Ran Kous 
v. JIWAN SINGH, 2 L. 189 540 
Gift in favourof daughter'and khanadamad, 

validity of—Burden of  proof—Jats of Jhelum . 

District. 

The presumption against the validity ofa gift 
or bequest of ancestral property by a sonless pro. 
prietor toa daughter ordaughter’s son in the proe 
sence Of collaterals is not of great weight and may 
be easily rebutted. 

A gift or bequest by a sonless Jat of the Jhelum 
District of ancestral property in -favour of & 
khanadamad who is also an agnate, in the pre- 
valid by custom, L 

675 











ALAM DIN v, SARDAR BIBI 
———— 4 Reversion, doctrine of, limits of, 

The doctrine of reversion does not mean that in 
the case of the dduee's line becoming exhausted 
the reversioners of the original donor would become 
entitled to the whole of the property originally 
gifted even if that property-is in the hands of 
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third ..parties -who have „acquired title to it in good 
faith-by purchase or otherwise more than 12 years 
prior to the succession opening out, $ 

Per Moti Sagar, .J.—Obiter dictum:—A gift in lieu 
of services rendered and a gift pure and simple stand 
ón the.same footing so far as the applicability of 
the doctrine of reversion is concerned, .L LABHU v. 
ARJAN 


Pre-emption Mahal, sole proprietor 

-,0f—Wajib-ul-arz, entry in, whether amounts to 

record of custom, 

“ Where there is a single proprietor of a mchal when 
a wajib-ul.arz is drawa up, there can be no custom of 
pre-emption. If any custom of pre-emption exists 
in a mahal, ib comes to an end as soon as the entire 
mahal becomes vested in a single proprietor. A 
KARIMULLAH v, ATMA HAM, 19 A. L. J. 614 95 
Succession --Gosais in Bombay Deccan 

—Religious endowment—Dedication of property to 
public Evidence of public worship, whether sufficient 
to prove dedication—“Marhi,” meaning of. 
Among .Gosais, a numerous sect of religious 
mendicants in the Bombay Deccan, private property 
habitually passes from Guru to Chela. =. 


+ 








been dedicated to the public, mere evidence of 
public worship alone is not sufficient to justify a 
Oourt in holding that such dedication has taken 
place. On the other hand, the facts that the person 
in possession is recorded in the Government register 
as the owner and not the manager of the property; 
that he has repaired, added to and re-built the prop- 
erty without .any contribution from the public; 
that he locRs the door whenever he goes away 
and allows the sacred lamp to go out, and that 
the public walk about the place with their shoes 
on,-are consistent with private ownership. 

"The word 'marh? only means a mat or temple, and 
the mere fact that a private individual calls his 
House & marhi does not mean that he divests 
Himself of all authority over it. $S  Gdésar Govern- 
HANGIR v, Gosal VISHINGIR, 16 S. L. R 38 570 
Sisters v. collaterals—Non-ances- 
` tral property ~Bodlas of Frozepore District, 

There is no general custom in the Punjab in 
favour of the succession of sisters to the exclusion 
of collaterals as regards any kind of immoveable 
property, whether ancestral or non-ancestral. 
' Among Bodlas of the Frozepore District collaterals 








' in the fourth degree are entitled to exclude the 


sisters of the last male holder from succession to 
von-ancestral property. ie KAME SHAH v. MUHAMMAD 
SHARIF i 54 
- Wajib-ul-«arez —Halat dehi, prepared 
subsequently, value of, See PROVINCIAL SMALL 
Cause Courts Aci, Sor, II, cr. 18 292 


< Widow —Mortgagee vights—Alienation -= 
. Reversioner, suit by, to contest alienation, maintains 
, ability of. , A TD 
. Under the Customary Law of the Punjab :an 
alienation by -a widow of mortgagee rights succeed. 
ed tọ by.her from her husband :can be impugned 
by the .reversioner in „the same way as an aliena- 
tion-of ordinary .ancestral land, such rights being 
immoveable property for. the purposes of the. 
Customary Law. la PRULLO v, DAKHAN 87 
e 
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In determining whether a particular property has 


oai 
6 
Dacoity--Murder committed during ‘retreat— 
Offence ~ Liability of members of'&ang. See PENAL 
Cong, s..290 - 623 
Damages. l 
952 


See CONTRACT 
See Contract ACT, s 56 589 
See LANDLORD AND TENANT . 240 


Decree-—Righis under two decrees, conflict of— 
Later decree prevails, 

- Where the rights claimed under two decrees 
both binding on both sides, nre in conflict with 
each other, the rights under the ‘later deoree must 
prevail. M Arriya K. R. RUKMANI AMMAL 7. 
KATTUVAYA NARASIMHA IYER, 41 M. L, 64; 14 L.W. 
85; (1921) M. W. N. 487 730 
—~y transfer of, for execution—Application: 

for notice to judgment-debtor, made to Court 
passing decree—Application, whether “in accord- 
ance with law” or “step-in-aid.” See Civit 
PRocEDURE Cope, O. XXI, r. 6 n 116 


Defamation Statements defamatory of several, 
persons— Right of each person to sue~-Fair comment. 
-Privilege —Publication extensive—Language violent 
—Allegations unfounded—Malice, ; 
Where  & statement is defamatory of several 

persons, each of such persons is entitled to sue 

separately for the libel on himself. 

Nothing isa libel which isa far comment on & 
subject fairly open to public discussion, but before 
the defence of fair comment can at all be avail. 
able, the Court must be satisfied that the words 
complained of are comments and not statements 
ef fact, and unless the person invoking that defence 
can prove that his comments were based upon 
actual facts, the defence of fair comment can be of 
no avail to him, . 

When a defendant sets up’ privilege, he asserts 
that he is protected by standing in a special 
relation to the facts of the case, but when hia 
defence is fair comment, he asserts that he has 
done only what every one has a right to do. 

A person who indulges ina needlessly extensive 
publication of allegations against another, using 
needlessly violent lacguage and making statements 
which are contrary to the facts, and who persists 
in his allegations, even after being assured that the 
charges made by him are unfounded, cannot be 
said to act otherwise than maliciously, and is not 
entitled to the defeuce of privilege. IRWIN v. 
Rep, 25 C, W, N. 150; 48 O. 304 


Defence, fuilure of, whether tort. 

The mere fact that the defendants in s oivil suig 
were unsuccessfu] in resisting the claim brought 
against them does not constitute a tort or render the 
defendants ‘joint tort-feasors, © Buaawan Das t. 
RAJPAL SINGH, 24 O. C. 148 216 


Definitions :— 





. ASriculturist. See Crvim Procepuszs Cons, 
s, 60 1 (1) -681 
Allenation. Se LIMITAHON Act, SCH. I, 
. ART 125 47 
Attestation. See TRANSFER or PROPERTY 
Aor, s. 59 ee 07 
Bankatl Birt, -See Leas 694 
. Barred, 


: See GHOTA NAGPUR “TENGU MBERED 
, Estates Act, s, 2 E 74 
+ 


. Vol. Lali) : 
Defiritiong-cmod ^ `" n 

Belong. See PENAL Copr, s 400 455 

Bishunprit birt. See LEASE 694 


ACT, 8, 8 


Case. Bee Civi, Procupurz Copr, s, 115 
Compound Wall. 
MUNICIPAL Act, s, 8 


Court. 


See Bompay Disratcr MUNICIPAL 
I5 


15 


Bee BompBay DISTRICT 
I 


See ARBITRATION Act, S, 19 ` 813 
See CIVIL PROCEDURE Cops, s. 152 840 
See ÜRIMINAL PROCEDURE Copz,s. 476 616 
Decided; See Civin PROCEDURE Cone, 
. 8 1 
Districts, See PROBATE AND ADMINISTRATION 
Act, 8. 57 523 


Encumbrance. See Buxcat LAND and ri 


SALES ACT, 8. 64 
Execution. See TRANSFER or PROPERTY Act, 
8, 69 507 


For which he isliable to pay rent. 

See OuDH Revr Act, s. 3 (8) 551I 
Force majeure. See CONTRACT 267 
Pp orelen State. 


Gradual accession. See BENGAL ÅL- 
LUVION AND DinuvioN REGULATION, 3.4 704 


Hearing. See Civi; Procupurs ' CODE, 
O. XVIL & 3 

Intend to defraud. See PANAL nr 
8.23 

Marhi. See Custom—Succession 370 


Material alteration. or enlarge- 
ment of any building. See Bencat 
MUNICIPAL ACT, s. 287 29 

Mutual - dealings. ‘See PROVINCIAL IN- 
SOLYENCY Act, s. 80 906 

Notice, See COMPANIES Act, s. 109 607 

„Offence involving a breach of the 

peace. See URIMINAL PROCEDURE Cops, 

8, 106 869 

Opposite party. 
. Wong, O, XLI, n. 19 

Patta. See Lease 

Pwe. See Burma VILLAGE, Act, s. 21 (3) 865 

Question. See U. P. MUNICIPALITIES ACT, 
8. 267 (b) 410 

Rent. See Bxwean Tenancy Acr, s. 153 529 

Right to maintenance. See Oi 
PROCEDURE CODE, s. 60 4n) I8I 


. Same transaction, 
CEDURE Conk, s. 286 


Sea Oryin PROCEDURE 


See ORIMINAL PRO- 
401 


Sharer. See Oupu Rent Act, 5.108 (15) 187 
Shorc interval. Se , Buppuist Law, 

BURMESE 15 
Suit. 


See CIVIL Danan gak Cong, O. XXXII, 
R. 7 285 
Wood. 


See BENGAL MUNICIPAL AOT, s. 261 
27 
Deskhan Agriculturists’ Relief Act 

(XVH of 1579), S« 74, applicability of. 

The provisions * af section 7L of the Dekkhan 
Agriculturists’ Reljef Act have no application or 
concern with a deoree based on an award. 
SojgRo v, UHANGOMAL, lö R, L, R. 77. -- 238 
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See EXTRADITION- ACT, 
849 
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District Magistrate, who is Inspector of 

Factories, whether can try case under Factories Act, 

A District Magistrate, who, as Inspector of 
Factories, directs the District Engineer to visit a 
factery and see whether certain directions have been 
carried out, is precluded by the provisions of seo- 
tion 556 of the Criminal Procedure Code fronf 
trying & prosecution based upon the report of the 
District Engineer. L Devi Omano v. HMPEROX, 
22 Or. L. J. 717 87 
Document, interpretation of—Doóument im- 

possible of interpretution—Uncertainty. See 

Contract Act, Sa 29 48 
y old, recitals in, value of—Adverse possess 





sion, 

Recitals in an old document, as to matters upon 
which it is difficult at a considerable distance of 
time to adduce evidence, ought not to be lightly 
set aside; but ib is for the Court to attach such 
weight to them as it thinks proper, having regard 
to other circumstances in reference to those matters. 

Shortly after the death of A his properties were 
taken possession of by his brother, who set up a 
verbal gift of the properties by A and obtained 
from A's widow an ekrarnama by which she recited 
and-admitted the verbal gift by A in favour of his 
brother: 

Held, that having regard to the ekrarnama, thera 
was no adverse possession by the brother against the 
widow. C SARAT OHANDRA CHATTERJEE U, SATINDRA 
MoHAN BANERJEE 


—— Relevancy, whether 
stage: 
The question of the relevancy of a dooument is 
a question of law and can be raisgd at any 
atage; but the question of the prooft a document 
is a question of procedure and can be waived. 
Pat kKaznja Nanp SINGH v. BHIYA NANDAN E 


questionable at any 


Election—Suit to declare Municipal Election 
invalid, maintainability of—Relief, whether equit- 
able or legal—Municipal Election Rules, District 
Magistrate’s decision under, how far final--Juris. 
diction of Civil Courts—Disqualification, question 
of—Qualified voter’s name removed from Electoral 
Roll—Fraud —(ross .negligence—Restoration , of 
name—Limitation See SPECIFIC RELIEF Act, 8, r^ 


Estates Partition Act (Vof 1897), 
Ss. 48, 49, SO0-— Record of Rights, value of— 
Bengal Tenancy Act (VIII of 1885), s. 108 (bj—Swit 
for correction of entry in Record of Rights—-Pre. 
sumption—Duty of Court—Evidence of one party 
ignored—Finding, whether legal, 

Where in asuit fof the correction of an entry 
in the Survey Record of Rights, the plaintiff has in 
his favour the presumption of the Record of Rights 
prepared in partition proceedings under the 
Estates Parfition Act, and the defendant has in 
his favour the presumption of section 103 ( b) 
of the Bengal Tenancy Act the Court must, in 
order to ascertain whether the Survey entry is 
correct or not, look into the evidence adduged by 
both the parties. A finding as to possession, therefone, 
based entirely on de evidence adduced by the 
defendant, and which completely ignores the evi 
dence of the plaintiff, is illegal, 

e 
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Estates Partition Act—oconcld. 


Under the Estates Partition Act V of 1897 a Record 
of Rights is prepared, just as in the Survey and Settle. 
ment proceedings under the Bengal Tenancy | Act, 
in the presence of the proprietors and the tenants 
vho are given notice of, and are deemed to be 
parties to, the preparation of the Record of Rights. 
The Record of Rights prepared under the above Act 

or the purposes of partition is binding upon the 
landlords, inasmuch as the assets of all the lands in 
the estate under partition are taken into account in 
making equal and equitable partition Pat Desi 
Lan BAH v, RAM BIBEKI SINGH 194 


SS. 82, 119—Partition of part of lands 
ordered-—Remaining land declared not liable to 
partition and left joint—Partition of joint lands— 
Jurisdiction of Civil Court, 

Where a Revenue Commissioner's order sanctions 
partition of a part of certain lands and leaves the 
remainder as joint lands of proprietors with the 
declaration that they are not liable to partition 
under section &2 of the Estates Partition Act, the 
‘effect of his order is that the joint lands cannot 
be partitioned under the Estates Partition Act, 
But such an order is no bar to the partition of the 
lands by a Civil Court under the general law. Pat 
JITABANDHAN SINGH v. SUDHA KUER, 2 P. L. T el 
ss. 119, 82, 99—Co-sharer's right 
to encumber land in his possession—-Objection as to 
land being muaf raised in batwara proceedings and 
overruled —Subsequent claim in civil swit—Res 
judicata. t 
A co-sharer holding unpartitioned land by a 








private arrangement cannot encumber it so as to 


bind the other co-sharers on partition. 

Where an objection as to a certain land being 
rent-free or muafi is raised and overruled in the 
batwara proceedings, it cannot be claimed in a 
‘subsequent civil suit that the land is rent-free or 


muaf,- Pat Lat Das v. RAM Narain SUKUL 2 
Estoppel. mE : 


See Hivipance: Act, 5, 116 
See HINDU Law—Wipow 721 
See LIMITATION Act, Sox. I, ART. 46 


Estoppel — Compromise of suit —Right given up, 
whether can afterwards be claimed—Injunction, when 
granted. 

Where parties enter into a binding agreement 
py which they strike off certain rights, which they 
allege they have, in consideration of certain pro. 
ceedings in Court being brought to an end, they 
cannot thereafter allege the continuing existence of 
those rights. 


Before an injunction can be granted, an applicant 
for the injünction must establish a legal right and 
then show anu actualor threatened invasion of that 
legal right by the particular person aghinst whom 
he wisle to claim’ an injunction, and he must give 
evidence which justifies the Court in thinking that 
there is a real substantial likelihood that the wrong- 
ful act complained of or apprehended will be 
repeated or done, unless restrained by the Court, 
A MUHAMMAD IBRAHIM V. OHANDAN SINGH, 8 U, P. D, 


|. R. (Ad 187 i . 727 


OASES, ° [ion 


Evidence, admissibility of—Unproved Wocument | 
admitted without  protestÉ—AdmiSsipility, whether 
questionable at any stage. 

Where, in the course of his examination by 
commission, » certain documents are produced, 
tendered and admitted in: evidence without being 
proved according to law and without any objection 
or protest by the. opposite party, the Court “has no 
power to reject those documents, after they ‘have 
come on its record with the proceedings of the 
commission, inasmuch as the question of the proof 
of the documents should be deemed to have been 
waived. Pat Karika Nanp SINGH v. SHIVANANDAN 
SINGH 625 





Document not inter partes, admissibilely of. 

Documents executed between strangers to & suit, 
containing reference to the lands in suit as the 
boundaries of lands dealt with in those documents, 
are not admissible in evidence in the suit. C 
Saray KUMAR ACHERII v, UMED ALI, 25 OC. W. N. 
1022; 85 C. L. J. 19. ` 954 
First information report made by accused, 

admissibility of. 

While a first information report is valuable 
corroborative evidence of the testimony of the 
person who makes ib, it cannot by itself support a 
conviction when the maker himself is an accused 
person and cannot, therefore, be examined as a 
witness. 

Where, however, a first information report made 
by an accused person himself contains an admis- 
sion which does not amount to a coufession, the 
admission is admissible in evidence as against the 
acoused person. L, KAKU v. EMPEROR, 22 OR. L J. 
€94 822 


. 
Amm, 








Statement of person as to his own age, value, 

A man cannot give direct evidence of his own 
nge, but his statements on the subject are nof to be 
dismissed as of no value. OQ Kanpaar Lat a. 
MOHAMMAD MAWMUD ALAM, 8 O, L. J 324 525 
Unregistered amalnamah, admissibility of, 

in evidence—Other evidence of settlement, whethgr 

admissible, i 

Where an amalnamah evidencing a settlement of 
land is inadmissible in evidence for want of re. 
gistration, no evidence is admissible on the ques- 
tion as to the persons for whom the settlement was 
made oras tothe extent of their shares settled. 
C Hem CHANDRA Foy v Sassi BHUSAN SIG 86 
Evidence Act (1 of 1872), ss.2(I), 

I OB—Presumption as to person's death—Date of 

death—Burden of proof —Muhammadan Law, pre. 

sumption wnder, whether available. 

The presumption under the Muhammadan Law 
that when a missing person is, after the lapse 
of a certain period, declared to be dead, he is to 
be presumed to have died on the date of his dis. 
appearance in cases where the question is as to 
his having taken by inheritance a share of the 
estate of a person who died subsequent to the 
date of his disappearance, cannot now be availed 
of by reason of clause (l', section 2 of the Evidence 
Act. ' 

According to the rule contained in section 108 of 
the Evidence Act, there is a legal presumption that a 
person who has not been heard pfefor seven years is 
dead, but that rule does not allow the raising of 
any presumption as to the date of sucha person'g 
death, and a person who seeks to assign a particular 


- 
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Evidénce Act—cénid. 


date to that event must prove hia assertion in the 
ordinary way. - " 

* A Muhammadan disappeared in 1905, and “was 
missing in 1907 when his sister, to whose estate he 
was entitled io a share, died, and his share 
devolved on his wife and daughter. In 1917 the 
plaintiff, his brother, brought the present suit for 
recovery of that share, alleging that as his brother 
disappeared in 1905, according to Muhammadan 
Law he must be taken to have died then, and 
consequently he could take no share of the estate 
of his sister : 

Held, that the burden lay on the plaintiff to show 
that his brother was dead in 1907, and that he 
was not entitled to any presumption that the date 
of his disappearance must be regarded as the date 


of his death. A Marras FATIMA v. ABDUL WAN, 
2 


19 A. L. J. 713 
SS. 32 (2), 34—Account book entries— 

Corroboration. 

Entries in an account book, which are relevant 
only under section 84 of the Evidence Act, are 
alone not sufficient to charge a person with 
liability; the law requires that there. must be some 
evidence in corroboration of the entries 

Where, however, the persons making the entries 
are dead, the entries are relevant under section 32 
(2) of the Act, and as such are sufficient evidence 
in themselves and require no corroboration. L BANI 
v. THe Figs Banapur MAL- Buti Mat 946 
- S. 32 (3)—Declaration in disparagement 

of title, admissibility of 

Declarations made by persons in disparagement 
of title toland are admissible in evidence under 
section 82 (3) of the Evidence Act, if such declara. 
tions were made whilst the declarant was in actual 
possession of the property. $ Rampas v. AJUDHIA- 
pas, 14 S. L. R 137 685 
S. 32 (6)—‘Family pedigree,” admis. 

sibility of. 

The words “family pedigree" in clause (6) of 
section 32 of the Evidence -Act do not necessarily 
include such a pedigree as is in the possession of 
& member of the family concerned, nor do they 
indicate that the actual possession of the record 
need be with the family concerned. 

In order that & "family pedigree" be- admissible in 
evidence under section 32, clause (8: of the Evi- 
dence Act, it is not essential that all the writers 
of the pedigree -should have special means of 
knowledge, N LAHANU v. MOTIRAM 968 
S. GB — 4ttestíng witness not called, effect 

of— Hoatile witness, production of. 

Section 63 of the Evidence Act is imperative and 
so long as there is a witness alive and subject to the 
process of the Court, no document which is required 
by law to be attested can be used in evidence 
until such witness has been called. 

The fact that, when called, he will prove hostile, 
does not excuse the party producing the docu- 
ment from this duty. Pat Darra Sines v. Mori 
Lan, 2P.L. T. 6 4 
— SS. DI, 92—Ooniract in writing —Oral 

evidence to show that person who signed contract 

was acting as agent, admissibility of. 

Oral evidence is inadmissible to show that a 
person who signed a written contract was con- 

* 
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Evidence Act- contd. m & 


tracting, not as a principal, but as an agent and 
that the name of his principal was disclosed at the 
timé of the contract B EBRAHIMBHOY PABANEY 
Minns Co v, Hassan MaMoosi, 23 Bom. L. R. "eaa 


B, 1212 
S. 92. See LANDLORD AND renant 483 
S. 92— Promissory note payable om de. 








mand—Oral agreement postponing payment, whether . 


can be proved, 

The executant of a promissory note payable on 
demand carmot, in a suit onthe note, be allowed 
to lead evidence to prove a contemporaneous oral 
agreement, by the person inewhose favour the note 
was executed, that the note would not be presented. 
until the latter had discharged a certain inoumb- 
rance on certain property. Such an agreement does 
not fall under proviso (8) to section. 92 of the 
Evidence Act. B VismNu RAMCHANDRA v. GANESH 
KRISHNA, 23 Bow. L. R. 488; 45 B. 1165 673 
S. 92—Promissory note payable on demand 

— Oral agreement providing for different mode of 

satisfaction, whether cam be proved. 

Where a promissory note is payable on demand, 
&n oral agreement providing for a different mode 
of satisfaction is inadmissible in evidence L BHARAT 
National BANK v Firm MOHAN Lar.BHUGWAN an 


S. 92 (3)—Registered deed —Oral agree- 
ment to make payment as condition precedent to 
enjorcement of deed, whether can be proved. 

An oralagreement to make a payment as a condi- 
tion precedeni to the enforcement of a registered 
deed of rélinquishment can be proved under section 
92.(3) of the Evidence Act. A Papan RAN v. 
JHULAI 861 








S. 92, proviso I —Document obtained 
by fraud, whether can be contradicted by oral evidence, 
Where a document can be shown to come within 

proviso 1 to section 92 of the Evidence Act, evi- 

dence of a contemporaneous oral agreement con- 
tradicting the document is admissible. C Mana. 

MAD ÁRAJ v, ABDUL GOFUR 368 


_ S. 98— Words used in particular locality 
in peculiar sense—Oral evidence, admissibility of, 
ta explain meaning, 

Where in a deed words in use in a particular 
locality in a peculiar sense are employed, oral 
evidence is "admissible, under the provisions of 
section 98 of the Evidence Act, to explain the 
meaning of the words in question A CHHIDDU v, 
Messrs Oargw & Co, Lo. 138 


S. 114, INus. (@)—Oficial acis —Pre. 
sumption —Batwata gecord—Record of  Righis— 
Admissions made in batwara proceedings—Burden of 

roof. 

eel a Court may presume that official acta 
were performed regularly, it cannot presume that 
they were performed correctly as well. Therefore, 
the identity of the persons who are alleged to 
have made certain admissions in batwara proceed- 
ings caunot be presumed but must be established 
by the party which relies upon their admissions, 

Entries in batwara papers are admissible in 
evidence, but it is for the Court to decide in each 
particular cage whether the evidence furnished by 
the bat yara procesdinzs is so valuable as to rebut 
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the presumption of the correotness of the Record 
of Rights. Pat Jaapro Narain Sinem v. BULAKI 
Gore, 2 P, L. T. 343 226 
: S. 114, illus. (&)—Presumption, 
+ whether can displace contrary inference. 
"The presumption, indicated in illustration (g) to 
section 114 of the Evidence Act cannot «displace a 
contrary inference supported by adequate evidence. 
P C Damisertr — RaMACHENDÉUDU v.  DAMISETTI 
JANAKIBAMANNA, 13 L. W. 293 
m $. TI, illus. (g)-—Suppression of 

document —Presumplion against suppressor. 

Where a party suppresses a document; the Court 
is bound to make every presumption, consistent 





wv 


` with facts, against that party. Pat Karixa NAND 





SINGH v. Sarva NANDAN SINGH 625 
S. 116~—Esrorren. See LANDLORD AND 
TENANT 754 


— S$. 1 23— Public document withheld —(ourt, 
whether can direct that document be produced, 

The proper person to determine whether an 
official document shall be given in evidence, is the 
public officer having the custody of that document, 
and not the Judge, asthe Judge cannot determine 
the question without ascertaining the conténts of 





the document, and sich inquiry must take place: 


in public, From the language of section 123 of 
the Evidence Act itis clear that the Court cannot 
be invited to discuss the nature of the document, 
nor can ib compel disclosures either by primary or 
secondary evidence, even though there is reason for 
suspecting that the witness concerned may have 
had access to the official records withheld, and 
may have refweshed his memory therefrom before he 
came to give evidence. C Irwin v. Remp, 26 0. W. 


** 180; 48 C, 304 


467 
Excess Profits Duty Act (X of 1919), 
, SS. 15, I9—Duty, whether assessable within the 
. year. 
' it is not necessary that the excess profits duty 
payable under the Excess Profits Duty Act should 
be assessed within the year for which the duty 
is imposed, 

Section 19 of the Excess Profits Duty Act 
merely provides that the profits of any business 
shall not be chargeable both with super-tax and 
excess profits duty but with whichever is higher, 
and has no application to a case ig which  pro- 
fits are chargeable only with excess. profits duty 
and not with super-tax. WI Deputy Commer, AND 
SECTY. TO THE Crizrk Comme. or L T, MADRAS v, 
RAMANATHAN OHETTIAR, 14 L. W. 57; (1921) M, W. 
N.618; 41 M. L, J. 189; 44 M. 768 420 
Sch. I—Income Jan Act (VII of 1918), 

s. 8l—Ohief Revenue Authority, decision by, that 
_ reference to High Qourt wnnecessary—- Decision, whe- 
, ther authorised—~ Agents, secretaries and treasurers 

of mill company, status of. 

Whe:e upon an application made tosit the Chief 
Revenye Authority declines to state a case to the 
High Court showing why the applicant has not been 
exempt from payment of excess profits duty under 
clause (2) of Schedule Ito the Excess Profits Duty 
Act,.on the ground that such reference is unneces- 
sary, such decision is authorised by section 5 of 
the Income Tax Aot, as under that section it is 
not incumbent onthe Ohief Revenue Authority to 
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* 
make a reference to the High Court, whenever an 
application for a reference is made. : 

Persons in'the position of agents, secretaries 
and treasurers of a mill company. under the 
usual form of agreement and remunerated by. a 
commission, which would depend either - dn’ the 
outturn or on the amount of profits, are not t» 
be considered as carrying on a business except- 
ed under Schedule I to the  Hxoesa Profits 
Duty Act, nor are they wholetime officers or 
servants of the business; B DoxaiswaMr IYER & 
Co, In the matter of, 23 Bum, L. R, 609; 45 B. 775 
Execution—Non-service of notice, effect of, on 

subsequent sale. See Orvin PROCEDURE CODE, 

O. XXI, n. 22 i 903 
y stay of —Áppeal, whether operates as stay 

of ewecution—Time limited for payment by Trial 
. Court—EHatension by Appellate Court. 

An appeal does not by itself operate asa stay 
of execution, nor does the Appellate Court’s decrée 
operate tpso facio to extend the time allowed for 
payment by the Trial Court,. If any extension is 
desired, an application should be made to the 
Appellate Court to have a fresh ‘day fixed for 
payment. U B Maune Yan Gin v. KATHARASAN 
Ousrty, 4 U B. R. (1921) 1 799 


Execution of decree, 


















































See BENGAL TENANOY ACT, 8. 25 226 
See CIVIL PROCEDURE Cops, s. 38 809 
- s, 47 853 

s. 68 909 

————— i nem 8. 64 108 
———— — —- 8.118 S37 
— — O, XXI, R. 2 535 
——— ———— R. 66 395 
———— ——— R. 89 39 
- - R. 94 708 

. —— R 95 212 
See LIMITATION Act, Scu. I, ART, 182 (6) 362 
See TRANSFER OF PROPERTY Act, 8 70 532 


Execution of decree—Applieation accept- 
ed by Court, whether starts fresh period of 
limitation. See LIMITATION AOT, ScH, I, ART. 182 

z E SA 

—————, application for—Becond application 
in amendment of first—Applications, disposal oj, 
on different dates—Appeal—Limitation,- commence 
ment of —Dekkhan Agriculiurists’. Relief Act (XVII of 
1879), ss. 22,.74-—Civil Procedure Code.(Act V of 
1908 ), es. 47,50— Devolution of estate of agriculiurist, 
effect of—Order refusing to appoint Collector, nature 
of —Legal representative of deceased agriculturist, 
liability of, extent of. 

Plaintiff applied to execute his decree by the 
attachment and sale of certain immoveable prop- 
erty, crops on the land, and certain moveables. A 
few days before the disposal of this application, 
he withdrew the application for the attachment of 
crops and moveables and applied that the Oollector 
be moved under section 22 of the Dokkhan 
Agriculturists’ Relief Aot to take possession of the 
immoveable property, and that éh® orops on the land 
be attached and sold. On the 71st October 1915 the 
Court disallowed the application for the attachment 
of.th» immoveable property, and on the 29th 

+ 
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November 1916, it refused to accede to the request: 


for the appointment of the Collector, but allowed 
she application for the attachment .of the crops. 
On the 4th February 1916 the plaintiff preferred 
an appeai, but it was objected that as regards the 
dismissal of the application for the attachment of 
the ‘immoveable properpy the appeal was time- 
barred : 

Held, that the appeal was within time, as the 
second application by the plaintiff was an ancillary 
application made with the object of moving the 
. Court to proceed in the matter of a substantive 
application already on the record, and was not a 
fresh application for the execution of the decree, 
and that the plaintiff was entitled to reckon the 
period for preferring his appeal from the 2tth 
November 1915 when the execution application was 
finally disposed of, 

The mere devolution of the estate of a deceased 
agriculturist, according to Muhammadan Law, to his 
heirs has not the effect of overriding the direct 
prohibition contained in section 22 of the Dekkhan 
Agriculturists’ Relief Act against the attachment or 
gale of immoveable property belonging to an agricul- 
turist in execution of a decree. 

An order passed in exeoution proceedings refus- 
ing to appoint the Collector, under section 22 of 
the Dekkhan Agriculturists’ Relief Act, falls under 
section 47 of the Civil Procedure Oode and is, 
therefore, appealable. 

Under section 60 of the Civil Procedure Code, 
read with section 74 of the Dekkhan Agriculiurists' 
Relief Act, the legal representative of a deceased 
agriculturist is liable for his debts to the extent 
of the property of the deceased which has come to 
his hands and has not been duly disposed of: con- 
sequently, section 22 of the Dekkhan Agriculturists' 
Relief Act is no bar toa Court from appointing a 
Collector to manage the property in the hands of 
such legal wepresentative. . 

Crops raised by the legal representatives of a 
deceased agriculturist judgment-debtor on his land 
are not liable to attachment in execution of a 
decree against the deceased as his property. S 
CHOITHRAM KALIANDAS v. LanBUX, 16 S. L. E: 16 
Executing Court, whether can go behind 

decree— Decree difficult to execute, whether incapable 

of emwecution—Construction of  decree—Set-off in 

evecution proceedings—Civil Procedure Code (Act V 

of 1908), s. 47. 

A Court executing a decree must take it as it 
stands and has no power to go behind it, It can- 
not entertain any objection as to the legality or 
correctness of it, | 

The mere fact that a deoree is in some respects 
difficult to execute does not render it incapable of 
execution. 

A compromise decree provided that the plaintiff 
would recover a certain sum from the defendant 
and the latter would be entitled to certain cattle, 
tnd that ifthe plaintiff took any of the cattle he 
would bea responsible therefor. On the plaint- 
iff’s application for recovery of the money by 
execution, the defendant objected that the plaintiff 
had taken certain cattle which had been assigned 
to) the defendant andJJthat the value of those cattle 
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. LL 
should be set off against the amount claimed bv 
the plaintiff : " 

Held, that inasmuch as the decree had only 
declared the right of the defendant to the cattle, 
his remedy was to sue the plaintiff for the value 
of the cattle taken by the latter, and that he could 
not claim a set-off in execution proceedings. L 
JIWAN MAL Vv, Nanak ORAND 9 
————— Property'sgld without notice or knowledge 

of proceedings— Sale, whether operative. See 

Civi, PRocEDURE Cons, O. IX, n. 18 47 


Sale in execution, stay of, by Appellate Court 

— Jurisdiction. 

During the long vacation of the High Court, 
when ordinarily appeals are not received, an 
application to stay a sale in exeoution was made, 
and the vacation Judge, on being informed that an 
appeal. would ‘be preferred on the re-opening of the 
Court, made an ad interim order staying the sale, 
An appeal was duly presented but was dismissed; 
in the meanwhile the sale had taken place and an 
application to set it aside refused. An appeal was 
then made to the High Court to declare the gale a 
nullity, inasmuch as the sale having been postponed 
-by the High Oourt, it ought not to have taken place, 
This appeal was also dismissed on the ground that 
the order staying the sale had been made without 
jurisdiction. An application was then made for 
leave to appeal to His Majesty in Council: 

Held, that there was no substantial question of 
law involved, as there was no doubt that an Appel. 
late Court cannot order the stay of a sale unless it 
has seisin of the case, &nd that as there was no 
appeal then before the High Court, the order stay. 
ing the sale was «ltra vires, and consequently the 
sale was nob a nullity. A PansHOTAM Saran v. 
Hanau Lar, 19 A. L. J. 462; 48 A. 513 837 


Sale—Sale proclamation, property describe 
in, as unencumbered —Encumbrances on property 
exceeding tts value — Auction-purchaser, suit by, to set 

» aside, sale— Fraud not specifically alleged--Suit 
whether maintainable—Appeal — Question of fi aud, 
whether can be raised at hearing, 
The proceedings in execution of a decree of a 

Civil Court were transferred to the Collector upon 

the application of the decree-holder for sale of 

certain immoveable property A proclamation of sale 
was prepared and purported to show that the 
property was unencumbered. Ata sale held by the 

Collector the property was purchased by the plaint. 

iff who, after his purchase and after depositing thé 

purchase-money, discovered that the property was 
encumbered with mortgages exceeding its value, He 
accordingly applied toéhe Collector tohave the sale set 
aside and the purchase-money refunded, The applica- 
tion was rejected and the sale confirmed. The plaintiff 
then brought the present suit against the decree. 
holder and the judgment-debtor to have the sale 
set aside afd the purchase-money refunded to him 

alleging that he was misled by the representation 
in the sale proclamation that the property was free 





from encumbrance, but did not impute anything in ' 


the nature of fraud to any of the defendants. T! 

Trial Court dismissed the suit on the ground ii 
ib was not maintainable and that the plaintiff had 
no cause of action, Iu appeal this decision was 


f 
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reversed; and the Court, holding that the plaintiff 
had & right to sue on the ground of fraud, mis- 
representation or material irregularity in the Bale, 
remanded the case for. decision on the merits. In 
gecond appeal by the defendant : 

„Held, per Walsh, J., that as there was no provi- 
sion in the Civil Procedure Code to bar the suit, ib was 
maintainable upon the principles of “justice, equity 
and good conscience;” that althpugh fraud was not 
specifically alleged in the plaint, an inference of 
fraud was undoubtedly suggested by the allegations 
therein, and that the Appellate Court had exercis- 
ed.a proper discretion in allowing the question of 
fraud to be specifically raised, and in making the 
order of remand in order that the merits of the 
case might be iried. 

Per Lindsay, J, that the suit had been rightly 
dismissed by the Trial Court, that to enable the 
plaintiff fo succeed onthe ground of fraud, mis- 
representation or material irregularity in the sale, 
be should have both pleaded and proved actual 
fraud, mere general allegatious being insufficient to 
amount to an averment of fraud, and that, in the 
absence of such pleading and proof, the plaintiff had 
no cause of action. 
MAD ABDUL MAJID, 19 A. L J. 530 
Sale—Property notified as being subject 

to mortgage --Auction-purchaser, right of, to 

contest validity of mortgage. See CIVIL PROCEDURE 

Copz, O. XXI, s. 63 
Ex parte decree Appeal -Remand, order 

of, whether can be made. See Orivin PROCEDURE 

Oops, s. 157 
—, application to set;aside — Inherent power-of 
Court, when ¢o be exercised. See CIVIL PROCEDURE 
Cons, s. 151 l 131 
Notice to opposite party —Service, of notice 
on Pleader. See Orvin PROCEDURE CODE, O. IX, R. 


18 4 
Extradition Act (XV of 1903), S. 2, 
Chap. H—"Foreign — State" —Ohandernagore, 
wheiher Foreign State —Ewtradition pr'oceadings—- 
Procedure. . 
Chindernagore, an Wast Indian Possession of 
France, is a Foreign State as defined by the Indian 
Extradition Act, 19J3, and the procedure provided by 
Chapter LL of that Act should be followed before 
snrrendering an offender to the Authorities of that 
State. C CELESTR Ounnineton, Inre, 48 O. 3 8 
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Fine, daily, i noosition of, for first offence, legality 
of. See U. P. MUNICIPALITIE3 "Act, S. 0 | b) 
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Fraud —Conspiracy —Fraudulent admission by one 
creditor to defeat other creditos, effect of. 

A creditor, who, as the result of a fraudulent 
conspiracy, makes afraululent admission of pay. 
ment in order to defeat other creditors, is not 
entitled to seek the aid of the law in gbtempting 
to recover the amount in respect of which he 
made the*admission, A MUHAMMAD Saari v. NANAR, 
19 A. L, J. 404 921 


mmg Decree, ex parte, suit to set aside —I'acta 
nfcessary to be established. 
A suit to set aside au e» prie decree obtained 
in another Qourt, on the geoind thyt the sym; 


INDIAN Oasis, ° 


A GAJADHAR PRASADU MUHAM-. 
429 
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Fraud-concid. e t5 SN 
was obtained fraudulently, cannot succeed unless 
it is proved that there was fraudulent suppression 
of summons or that the claim.of the defendants wae 
false and false to their knowledge. © PANNALAL 
KurHARI v, TARA KANTA KARMAKAR 8 
Small Cause Court decree, whether can be 
set aside : f 
A decree of a Court of Small Causes is final in 





the senss that no appeal lies against it; bul it is 


liable to be set aside on the ground of frand. 

Where a plaintiff brings a suit or claim" which 
to his knowledge is false, and obtains an ew parte. 
decree, the decree ia liable to be set aside © 
RAJANI KANTA Das v, PURNA CHANDRA KUNBU, 43 C, 
208 712 
Ghat dedicated to publio —Proprietary rights of 

owner, whether destroyed. Soe ADVERSE POSSES- 

SION 498 
Grove —Tenant permitted to plant grove—Land, 

whether ceases to be agricultural holding See! 

AGRA TENANCY Act,s 18 - ; 
Grove~holder, rightsof, whether transferable. 

See Aara TENANCY Act, 8. .8 4 i7 
Grov 2 I ind ~Hjectment—Cause of action, when 

accrues ‘ 

Where land is leased as & grove, and subsequent. 
ly thereto it becomes waste and houses are built 
upon it, a cause of action for ejectment of the: 
tenant accrues when the land entirely loses the 
character of a grove, and limitation runs -from 
that date The mere building of one house upon 
the land would not necessarily by itself, and in 
the absence of further evidence asto the terms 
of the contract between the parties, cause the iand 
to lose its character of grove, or give a cause’ 
of action for a suit in ejectment. A Baxutr KUAR 
v, GANGA PRASAD 220° 


Guardians and Wards Act (VIII of 

{890), application under—Duty of . Court. 

It is a mistaken view of the duty of a Oourt 
in dealing with an application under the Guardians 
and Wards Act for guardianship or proposed 
guardian, to treat it as though the applicant was 
a partyin a suit and to dispose of the matter in his 
absence merely by making an order in favour of 
his opponent, as though the absent person were a 
defaulter in a civil suit 

In determining whether or not a person is: a 
minor, the Court should, under the Act, take an 
independent view of its own,- and not adopt a 
finding in some civil suit that that person is a 
minor A Ram Samar v, OngorEy Lan, 19 A L.J, 
484: 3 U. P. L.R An 105 567 
Habit and repute -Presumptiou, rebuttal 

of. See Hi DU LAW —LIRGITIMACY 387 


Hizh Court Bench decision on Appellate Side 
whether binding on Bench sitting on Original Side. 
The opinion of an Appeal Bench in one matter 

relative to an issue of law or the construction of 

a document is not binding upon another Bench 

sitting as a Jourb of first instance in another matter, 

© CELESTS CuLLINGTON, In re, 48 C. 328 : 819 


e 
Highway —Religinus prossasion — Right to stop and 
block public rod —Nuisų we — Magistracy and Police 
—Contret. - 


- 
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Religious processions are lawful and legal and 
come within a proper user of the public highway 
and are always subject tothe control of the Dis- 
trict Magistrate and Police Officers. 

Where a Shia community of a certain place 
sued’ for a declaration that they. were entitled to 
stop their Muharram procession and perform the 
matam in a circle on the public thoroughfare at 
the back of a Jama Masjid and that the Sunnis had no 
right to offer obstruction to them or to prevent them 
from doing so: , 

Held, that the repeated stopping of the proces- 
Sion was a nuisance inconsistent with the paramount 
idea that the right of the public along & publie road 
was a right of passage and that as such they were 
entitled to pass along the road, but not to stop the 
procession so as to block the road and prevent the 
public from using it. A MUHAMMAD ZAMAN v, 
Manzur Hasan, 19 A DL. J.74; 8 U. P. L. R. (AJ) 
129 984 
Hindu Law—Bengal School—Illegitimate son of 

Sudra by continuous and exclusive concubine, whether 

heir, 

Per Curiam (Chatterjea, J., conira" :-- Under the 
Bengal School of Hindu Law, correctly interpret- 
ed, an illegitimate son of a Sudra is entitled as 
a dasiputra to a share of the inheritance, pro- 
vided that his mother was in the continuous and 
exclusive keeping of his father and he was not the 
fruit of an adulterous or an incestuous intercourse. 
This right is not .subject either to the condition 
that his mother was a slave woman in the technical 
sense of the term or to the condition that a 
marriage would have taken place between his father 
and his mother. The contrary view taken in Narain 
Dhara v. Rakhal Gain (\) and Kirpal Narain Tewari 
v. Sukurmoni (2) cannot be supported. 

The term “dasi” is not exclusively applicable to 
a female slave, but includes a Sudra woman kept 
as a conoubine. 

According tothe correct interpretation of para- 
graph 20 of Chapter 1X of the Dayabhaga, the 
term “dasyadi Sudra putra?” includes the son of a 
dasa or the like; itis not restricted only to the son 
of a dasi or the dasi (slave woman or wife) of.a 
dasa, 

In the text of the Dayabhaga, Chapter IX, 
paragraph 29, the term ''aparinita" means, not “a 
maiden," but “not married to the Sudra to whom 
she bears a son)},” 

Per Chatterjea, J.—Having regard to the fact that 
for more than a century the right of an illegitimate 
son of a Sudra by a kept woman has not been 
recognised in Bengal, and having regard to the 
opinions of writers on Hindu Law in Bengal, such a 
right, whichis opposed to the usage and sentiments 
of the people of Bengal, should not be revived even 
if itis deduoible from the texts of Jimutavahana or 
any other authority. © RAJANI Nata Das v. NITAI 
CnaNDEA Dz, 32 O, L, J. 888; 26 O. W. N, 433; 48 C. 
643 50 
-* Custom -Divorce—Kunbis of Bichwa 

Bagu in Chhindwara District, formalities of valid 

divorce among è., 

Among the Kunbis. of Mauza Bichwa Baga in the 
Qhhindwara District, the ferma] relinquisbment by 





` & husband of ali claim to his wife, and the sub- 


GENERAL INDHZ. 


"+ 1047 
Hindu Law—contd. . 


e. * 
sequent agreement by the wife to his action are 
sufficient to constitute a valid divorce, N Janazia 
4, JHINGRYA 

—— Custom —Succession — Byragis— Property 
acquired by gadisar— Nature of property —Succession, 
rules of, applicabie to Byragis. 


In the absence of evidence that the gadisar of P. 


Byragi mandir had any source of wealth apart 
from the funds of, and profits and contributions 
to, the marhi which came to him as gadisar, any 
property acquired by him must be regarded as the 
property of the mandi and as an addition to the 
corpus of the property alrendy in his hands, and 
not as his private property. e | 

Among Byragis, a sect of Vaishnava mendicants, 
succession to any property acquired by a member 
thereof subsequent to his admission into the 
association, is regulated either by the special rules 
as to succession in the Hindu Law, or by the 
custom prevailingin the association, S Ram Das 
v, AJUDHIA Das, 14 S. L. R. 137 685 
Debt—Deed executed in respect of barred 

debt, whether binding— Deed executed before birth 

of son, effect of—Subsequent deed in liew of first 
deed, validity of— Ántecedent debt. 

The grant of a fresh deed by a Hindu father in 
respect of a time-barred debt does not, under the 
Hindu Law, bind his sons or the ancestral property, 

A deed executed bya Hindu father long before 
the birth of a son isa valid deed, and & deed given 
in lieu of that deed must be considered to be for 
an antecedent debt. A GIRDHARI LAL v. GOBIND 
Raw, 19 A. L. J. 456 25 


Ghats—Right to place platforms on ghats 
and help pilgrims to bathe, nature of —Right, whether 
heritable. 

A right “to place platforms on certain portions 
of the ghats at Benares and to use such platforms 
for the purpose of helping bathers and assisting 
them in their religious performances is a right to 
property and is a right which is heritable under 
the Hindu Law. A SuRAJ PRASAD v GANESH RAM 
Jani, 10 A.L. J. 516; 43 A. 681 


Inheritance—Widow inheriting as 
gotrajasapinda — Female — Succession — Absolute 
estate— Rule in Bombay Presidency, 

The general rule as to females: inheriting pro- 
perty inthe Bombay Presidency is that they take 
it absolutely, and that the limited estate ig an 
exception to cases of females entering the family 
by marriage and inheriting the property from a 
male, and not & female. 

A widow, inheriting as & gotraja sapinda from a 
female, takes an abfolute estate. B Narayan 
MonzsHwAR  WELANEAR ~v, Waman — MaHADEV 
KULKARNI, 23 Bom, L. R. 587 1001 


Joint family—Agreement for sale by 
manager — Specific performance—Decree, form of, 
Where the managing member of a jointe Hindu 

family enters into a contract to sell an item of 

family property and that contractis not proved to 
be binding on the other members, specific pefform- 
ance cannot be granted of the contract so ag fo 
direct execution of a conveyance of the entire 
property, but it is open to the purchaser to get 
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specific performance, So far as the share of the 
vendor is concerned, on payment of the considera- 
tion agreed upon without any abatement To such 
cases section 15 of the Specific Relief Act applies. 

Specific performance can be decreed if the plaint- 
* iff is willing to take a conveyance of the share of 
the co-parcener on his paying the full considera- 
‘ tion. In sucha case, the-share of thd vendor on 
the date of the contract should be specified. 

Per Kumaraswami Sastri, J.—The purchaser of 
an undivided share of a member of a joint family 
does not become 5 tenant-in common with the 
other members. His only remedy is to obtain by 
partition the share to,which the alienor was entitled, 
IV] BALUSWAMI AIYAR v. LAKSHMANA  AIYAR, 13 L. W. 
562; 29 M, L. T. 308; (1921) M. W. N. 316; 44 M. 605; 
4l M. L. J. 129 374 
Joint family—Alienation by adult 

members-—Swit by mnon.emecutant minors to set 

alienation aside—Consideration, plea of want of— 

Burden of proof. 

The onus of proving that a transaction entered 
into by practically all the adult members of a joint 
Mindu family is not binding on the non-executant 
minors, on the ground that itis not supported by 
consideration, lies on those who seek to set such 
transaction aside on that ground. WI KRISHNA 
AYYAR v. MADHAVA PANIKKAR 258 
Alienation by  father— Antecedent 

debt, what is—Legal necessity, proof of—Burden 

of proof. 

An antecedent debt means a debt which was 
incurred not only prior to the security sought to 
be enforced but must be quite apart and independ- 
ent of it. E i 

Where a sale of joint family property by the 
' father is questioned by his sons, the purghaser must 
prove legal necessity as to that part of the con- 
sideration which is notin the nature of antecedent 
debts. 

Legal necessity and family benefit must be proved 
positively and cannot be assumed. L IAIK. SHAH % 
DiNA NaTH . 


Alienation by father— Consideration 
—Small “portion for legal mecessity—8Bale, if to be 
set .aside—Consideration, rest of, if charge on 
alienor’s share. 

A son is not ‘bound by a sale effected by his 
father on his private account, and any equities 
which may be available to the vendees against the 
father are not enforceable as against him, 

Where in & suit by a son to set aside an aliena- 
tion of joint family property by the father it was 
found that only a small portion -of the considera- 
tion was for lawful family pu®poses : 

Held, that the sale could be set aside on the pay- 
ment of the amount found to be for legal necessity 
and that the vendee could not proceed against even 
the alienor’s share for the rest of the qonsideration. 
A Ram SAHAI v, PARBHU Dayan, 19 A. L. J. 687 358 


. 

Alienation by father of family 
property—Alienation for purpose of assisting divided 
brotjer-——Absence of urgency or family ‘necessity — 
e Alienation, whether binding on sons, 

An alienation by the father of a joint Hindu 
family of all the family properties, in the absense 
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of any urgenoy,.or for any purpose of the family 
as a family to which the monies raised were to 
be applied, is not binding on the sons. The faet 
that the alienation was effected for the purpose 
of‘ extricating a divided brother out of his financial 
difficulties, or that the property was diffügcülb to 
manage, would not render the alienation ‘valid, 
WI DonaswaAMI AIYER v. SESHADRI VENCATARAMA 
A1YER, 18 L. W. 618 228 
Jointfamily-—Debtscontracted by father 

— Ahenation of family property to satisfy debts 

—Son, whether can recover property. 

Where joint ancestral property has passed out of 
a joint family, either under a conveyance executed 
by a&fatherin consideration of an antecedent debt 
or under a sale in execution of a decree for the 
father's debt, his sons, by reason of their duty to 
pay their father's debts, cannot recover that prop- 
erty unless they can show that the debts were 
contracted for immoral purposes and that the pur- 
chasers had notice that they were so contracted, and 
this principle holds good even “where the father 
whose debt is so paid is alive, OQ Ram NIDH v. 
IsHuRDIN, 24 0, C, 161 28B. 
Kari; of Hindu joint family, 
whether can sue on behalf of all members — Karta's 
representative capacity—Pleadings. See O1viL 
Procepure CODE, O., XXXIV, Rr. 1 56 
Manager of family, alienation by, 

of family property—Transaction beneficial to family 

— Alienation, whether binding—Speculative transac. 

tions, rule as to. 

A mortgage of family property by the manager of 
a Joint’ Hindu family which is proved asa fact 
to be beneficial to the family, is binding on the 
joint family property. 

A manager of a joint family property is not 
justified in alienating or pledging the joint family 
property for purposes of a speculative nature, but 
it cannot be laid down as aninvariable rule that 
in no case can the starting of a new business 
justify an alienation of joint family property. 
Suro RATAN SINGH v. DRIGPAL Sınan, 8 O. L, J. 314 





eee Al. 











/ 
— Manager, power of, to represent other 
members in litigation. ' 
The manager of a Hindu joint family is competent 
to represent the other members of the family in 








litigation relating to the joint family property, Pat 
ABDUL RAHMAN v, SHIB Lan JAHU, 2 P. L. o0 








: Property, acquisition of, by father 
in name of his wife—Transaction, nature of. See 
Civin PROCEDURE CODE, 8,66 


Purchase of goods by one member 
of joint family Liability of all members—Difference 
between taking of loan and purchase of goods— Benefit 
of family—Creditor’s duty— Burden of proof. . 
If a transaction is for the benefit of a joint 

family, it is immaterial whether the member of 
the joint family who has entered into the trans- 
action is or is not the karto, ef the joint family, 
but inorder to be binding’ on the other members 
it must be established that the’ transaction 
is for the benefit of the joint family, 


m d 
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In principle there is no difference between the case 
of a idan and the case of a purchase of goods. In 
Seither case ib must be established by the creditor 
either that the transaction was for the benefit of 
the, joint family or that he made an honest enquiry 
inte the matter and was satisfied that the trans- 
action waforsthe benefit of the joint family Pat 
DEBI SABAN SABAI v. BANKEY BEHARI LAL 223 


Joint Tamily-—-Separation—Parbner- 
ship between separated members —Dissolution of 
partnership—Partition, suit for, maintainability of. 
See LIMITATION Act, ScH, I, ART. 106 548 


Jointness, presumption of-—Severance, proof 
of—Guardian of minor co-parceners, whether cam 
be appointed. 


Under Hindu Law the father as karta is entitled 
to the management of the whole co-parcenary prop- 
erty, including the interests of any minor members 
of the family. On the death of the father the 
- management of the entire property passes to the 
eldest son as karta, In theevent of all the sons 
being minors, the Court is empowered to appoint 
a guardian of the whole of the joint property. 
This appointment, however, only enures so long as 
all the sons remain minors. On any one of them 
attaining majority, the guardianship of the person 
appointed by the Court comes to an end, and the 
Court is bound to hand over the joint family prop- 
erty to such adult son, notwithstanding the fact 
that the other sons are minors. 

In the case of all Hindu families the initial pre- 
sumption is in favour of jointness, 

A Hindu died leaving three minor sons. A 
guardian was appointed of the persons and prop- 
erty of the minors. On the eldest attaining 
majority, his share of the property was handed over 
to him and he was appointed guardian of the 
persons and property of his minor brothers. On 
the second attaining majority, his share of the prop- 








erty was handed over to him, and the same conrse, 


was followed on the youngest attaining majority. 
During the minority of the two younger brothers 
the accounts of the income of the property were 
kept separate in the name of each minor and a 
separate account was kept of  self.acquisitions. 
After all the brothers had attained majority the 
‘Income was divided among them, and one of them 
made anadmission that he had no concern with 
certain property which belonged to another 
brother: ` 
Held, that these facts were sufficient to rebut the 
initial presumption of jointness. Lu GOBIND Sanat v. 
BAL-KAUR 55 


Legitimacy -Marriage, proof 
Habit and repute—Preswmplion, rebuttal of. 
The law presumes in favour of marriage and 

Against concubinage when a man and woman have 

oohabited continuously for a number of years, and 

this presumption of law can be repelled only by 
strong, distinct and conclusive evidence. The mere 
fact that the direct evidence of the marriage, which 
took place many years ago, is unsatisfactory cannot 
displace this presumption, < 

Marriage is, however, evidenced, nob constituted, 
py habit and repute and in a case where no valid 

= 


of — 
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marriage is possible, no amount of evidence as to 
habit and repate can establish it, 

Though the presumption, in cases of cohabitation, 
is In favour of niarriage, it is otherwise if the 
connection is known to have been in its origin 
illicit. j 

A connection, however, commencing in adultery 
may, on ceasing to be adulterous, become matrimonial 
and may be evidenced by habit and repute, the 
parties being at liberty to intermarry. L INDAR 
SINGH v. THAKAR SINGH, 2 L, 207; 8 U. P. L. R. ÍL.) 
82 387 
Mitakshara-Joeínt family —Partition, 

method of —Separation of some members, effect of, on 

joininess —Re-union—Re-united co-parcener, rights of. 

Under the Hindu Law of the Benares School, the 
rule of succession is known as one of survivorship, 
where no member has any definite or defined 
share and, therefore, cannot transmit itto his heirs, 
but a member who dies or somehow or other 
ceases to be a member of the family causes no 
change in the-status of the family. The properties 
owned by the joint family continue to be owned 
by the surviving members thereof after the death 
or extinction of one member of it. If once the 
shares of the family inthe property belonging to 
ib are ascertained and defined, the family ceases 
to be a joint family under the Mitaxshara, in spite 
of there being no division. by metes and bounds 
and in spite of the members continuing to live in 
commensality. Such an intention of separation 
among the members of the family and the defini. 
tion of their shares in the family property may 
be by deed or may be evidenced by the conduct 
of the parties. In either case, eit will be the 
intention of the parties that will determine whether 
they really have separated themselves or not, 

After separation of one of the members the pre. ` 
sumption of jointness is destroyed and the fact 
that the rest of the members continued to remain 
united must be proved by the party who sets up 
the re-unfon. 

Where eseparation once takes place and then 
afterwards co-parceners through affection re-unite 
and there takes place an extra unity of interest 
among them, “a re-united co-parcener takes the 


-— 





‘heritage in preference to, and in utter exclusion of, 


a separated claimant but of an equal degree, whe- 

ther brothers of the whole or half blood or sons 

of such brothers or uncles.” Pat SADANANDA 

BARPANDA v. BAIKUNTHA NATH BAnPANDA, 2 P, Ll. T. 

299 533 

Joint family property--Gift of 
portion, of "property to idol, validity of— Transfer 
of family propertye when justified. 

Under the  Mitskshara saystem of the Hindu 
Law, a gift by a father of a small portion of the 
family property in favour of an idol for pious 
religious purposes is valid though not made “during 
a season Of distress.” 

A transfer of family property by a mqgmber of a 
joint Hindu family governed by the Mitakshara 
system of the Hindu Law would be justified if 
made either (a) in aseason of distress, or (5) for 
the sake of the family, or (c) for pious purposes, A 
Sar THAKURJI v. NANDA AHIR, 19 A, L. J. 530; 3 U. 
P. L.R (AJ) 16; 43 A. 580 l 546 








w 
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— Mitakshara -Karta's power to create 
charge—Karta’s precedent and subsequent conduct, 
effectof—Karta’s power to borrow for buying property 
—Karta's discretion —Karta's power to emecute deed 
on behalf of family —Lender's duty to enquire into 

* necessity or to see to application of money— 
Necessity—Benefit—Lender’s mala fides, how 
established—Burden of proof —Gonsideration — Pre. 
sumption in lender's favour. 

Per Das, J.—Under Hindu Law the karta of a 
joint family is entitled to charge the joint family 
property in case of need, for the benefit of the 
estate, or for the purpose of saving the estate; 
and where ‘the charge,is one that a prudent owner 
would make, the lender is not affected by the 
precedent mismanagement of the estate, nor 
would the validity of the transaction depend on 
the future conduct and mode of living of the 
karta. The actual pressure on the estate, the 
danger to be averted, or the benefit to be 
sonferred upon it, in the particular instance, is the 
thing to be regarded. ^ , 

The karia of a Hindu joint family is entitled 
to borrow for purchasing property. 

The Manager of a joint family can execute a 
deed on behalf of the family It is immaterial 
whether the minor members of the family join or 
not, As a matter of law they cannot join. But 
if their names are mentioned as executants along 
with the manager, the deed is valideven if there 
was no registration and consequently no execution 
on their behalf. 

A lender is bound to enquire into the neces- 
sities of the Joan and to satisfy himself as well as 
he can, with reference ty the parties with whom 
he is dealing, that the manager of the joint 
family is acting, in the particular instance, for the 
benefit of the estate. He should not act merely 
upon the representation made to him by the 
manager. He is bound to make an honest enquiry. If he 
does so enquire and acts honestly, the real existence 





of an alleged sufficient and reasonably» credited , 


necessity is not a condition precedent to.the valid. 
ity of the charge, and the lenderis .nob bound 
to see to the application of the money. But if 
he does see to the application of the money, the 
question of enquiry becomes perfectly immaterial, 

If a cago of mala fides is established against the 
lender. and such acase is established where it ig 
shown that he must have known, when he lent the 
money, that the transaction was bound to involve 


the family in ruin and that in entering it the. 


borrower was acting in his own interest and not in 
the ‘interest of and. for the benefit of the family, 
he cannot ask the Court to uphpld the charge in his 
fayour and consequently the security cannot be 
enforced against the family. 

To establish a case of mala fides against the 
lender each case must depend on its own facts, 
But generally where the transaction is beneficial 
to the joipt family and yet mala fides is alleged 
against the lender} there must be evidence from 
which the irresistible inference would follow that 
the lender knew, when he advanced the money, 
that «the borrower was so reckless and extravagant 
that it would be impossible for him to discharge 
the debt incurred by him, that the lender knew 
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that the object of the borrower in purchashing 
property was not so much to benefit the family 
as to geb an additional income for himself, andy 
that in giving the loan the lender had for his 
object not so much the return of his loanas the 
acquisition of the property mortgaged to him. < «` 

When the mortgagee of a joint family property 
threatens to sue on his mortgage, the karta of the 
family is entitled to exercise his discretion as to 
whether he ‘should submit to the suit or take a 
further loan to discharge.the debt of the mort. 
gagee. If he exercises his discretion bona fide. and 
for the benefit of the estate, it should not be 
narrowly scrutinized by the Court. 

The burden of proving that a charge created by 
the karta of a Hindu joint family on the joint 
family property was for a justifying necessity or 
for the benefit of the family is on the lender But 

when he makes ont a prima facie case of necessity 
and benefit, ib is for the opposite party to rebut 
that case by cogentevidence. _. 

Where a chargeis created by the substitution 
of a new security for an older one, and the con- 
sideration for the older one was an old precedent 
debt of an ancestor not previously questioned, there 
is a prima facie presumption in the lender's favour of 
a consideration that bind the estate. 

Per Bucknill, J—It would be throwing far too 
great a burden upon one who lends money to the 
karta of a joint family subject to Mitakshara Law, 
to demand from him a correct prophecy, at the 
date of the transaction, as to whether it will or will, 
not turn out beneficial to the family. Pat KALIKA 
Nanp SINGH v Suiv NANDAN SINGA 625 


Mitakshara — Succession — Sudra 
ascetic dying without relations—Succession, rule of— 
Sishua, whether can succeed—-Obsolete tent, judicial 
decision on, absence Of, effect of. 

According to the rule of Hindu Law contained in 

Yajnavalkya, Chapter II, verse 187, upon the death 

of a Sadra ascetic without any relations, his secular 





does not escheat to Government. 

The Mitakshara recognizes the interposition of 
three classes of heirs, viz. preceptor, pupil and 
fellow student, betweea the relatives of a deceased 
person and the King. 

A rule of Hindu Law cannot be said to be 
obsolete merely because there is na occasion for 
its application. Where there is a clear rule of 
Hindu Law deducible from the ancient Hindu 
authorities which iş generally recognized and 
Bupported by judicial authority it cinnot be said 
to be obsolets because there happens to be no 
judicial decision exactly in point. WI Samsasiyan 
Pinnal e. SECRETARY of STATE FOR INDIA, 13 L, W, 
638; 41 M. L. J. 109; (1921) M. W. N. 431; 44 Mad 





Mortgage, suit on—Transferee from 
mortgagor, right of, to question validity of mortgage s 
Son of morigager, whether necessary party. 

A Hindu father mortgaged the fanily property 
to N. and subsequently sold it-to N. brought a 
suit on his mortgage for sale of the property against 
T, without imploading the son of the mortgagor, 


roperty descends to his “sishya” or disciple, and . 
P p 
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T. resisted thé suit on the ground that the mort- 


gage was nob vailid as the sums borrowed were not : 


debts binding on the family property: 

Held, that although in certain oases it is open 
toa transferee from a mortgagor to question the 
validiby of the mortgage, yet in the present case 
no .propei decision regarding the validity of the 
transfer tould be reached unless and until the son 
of the mortgagor was made a party to the pro- 
ceedings, A TikAM SINGH v. NATHU ° 4 

— Relizious endowment—Mahant 

—Alienation of endowed property——Trust—Limited 

ownership—Aduverse possession by trustee. 

A mahant is not competent to alienate the 
endowed property except for the benefit of the 
endowment. - 

A mahant being a limited owner, limitation for 
a suit for possession of property alienated by him 
rung from the date of his death, 

Per Jwalu Prasad, J.—A mahant cannot enter 
into a transaction the effect of which is to destroy 
the trust property altogether. He can justify his 
alienations only as being in the interest of the 
endowment itself. 

A trustee cannot claim a right of adverse posses- 
sion in the trust property. 

Per Das, J.— The shebait of an idol has no sort 
of an estate in the endowed properties, whereas 
the head of an institution has a life-estate in the 
properties which are the subject-matter of the 
endowment. Pat RAMPADARATH BINHA v Pee 
Das 

mama ReVverSlonerS—Title, source of—Res 

judicata - Decision in favour of one reversioner, whe- 

ther res judicata in favour of or against another 
reverstoner, 

Under the Hinda Law a reversioner does not 
derive his title from another reversicner; he 
derives his title from the last full owner, the title 
in question being the title to the estate; oonsequent- 
ly, a decision in favour of or against one rever- 
sioner cannot be held to operate as res judicata in 
favour of or against another reversioner. A 
DARBARI Lan v. GoBIND Ram, 19 A. L. J. 514; 43 A. 
553 5 24 


a Sradh ceremony —8o» too young 
— Widow, whether competent to perform sradh on 
behalf of son. 

Where the son is too young to be capable of 
performing the sradh ceremony, the widow may 
perform it. 

A boy of seven is too young to be capable of per- 
forming the ceremony. Pat SAMARENDRA NARAIN 
SINGH OHAUDHRY v. MAHADEO HAUT 293 
: dow—Alienation—Necessiity, absence 

of —Reversioner, consent of, effect of. 

A transfer by a Hindu widow which is found as 
a fact not to have been for valid legal necessity 
is beyond her power; the fact that the next re- 
versioner joins in the transfer, would not give her 
the power to make the conveyance, and thus bind 
reversioners more remote. A GHISIAWAN PANDE v. 
Ray KUMARTI, 19 A. L. J, 476; 48 A. 634 556 


e 

*Gifé with consent of immediate 
veversioner ~Reverstoner, whether can challenge gift 
after succeeding to estate —Estopp?l. 
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An immediate reversioner of a Hindu'female iu 
possession of a limited estate, who becomes the 
owner of the estate after the death of that female, 
is -estopped from challenging a deed of gift 
executed by her in which he also joined and 
all persons claiming through him are also estopped, 
A MAHADEO PRAsAD SINGH v. Mata Prasan, 19 A 
L. T. 799;3 U. P. L.R (A.) 184 . 724 
WId OW inheriting son's estate— Alienation 

to pay time-barred debis of husband, validity of. 

A Hindu mother who has succeeded to her son's 
estate as such cannot validly alienate a part of 
that property in order to pay off time-barred 
debts of her husband not charged on the property. 
A Suro RAM PANDE v. Suro Ratan Panna, 19 A. Le 
J. G13; 43 A. 604 279 
, lease by, whether binding on adult 

sons—Minor sons, whether bound. i 

The adult sons of a Hindu widow ara not bound 
by a settlement made by her of their property, 
where there is nothing to show that they received 
any benefit from the settlement, but the minor 
sous can be bound by it if it can be justified on 
the ground of legal necessity or benefit to the 
minors, the: burden te prove which is on the 
person taking the settlement. C Hrem OHANDHA Ror 
v. SASHI BHUSAN Sin 863 














—- Raiyati holding—Abandonment— 
Surrender, See BENGAL TENANCY, £. 87 


, Tight of guardianship of, on ree 
marriage—-Alienation by de facto guardian, validity 
of. 
A Hindu widow on re-marriage does not- lose 
her right of guardianship of her Son where the 
re-marriage is allowed by the custom of the caste to 
which she belongs. 

An alienation of property belonging to a minor by 
his de facto but not de jure guardian is absolutely 
void and the minor need not sue to have it set aside 
before obtaining possession. IM SHAHU v. MOHIDIN 














Surrender, . effect of—Suit by 
widow to recover rent accrued due prior to surrender, 
maintainability of. 

The whole doctrine of surrender is based on 
complete effacement. A Hindu widow surrender. 
ing her estate completely effaces herself and walks 
out of the estate and the next reversioner comes 
in, not by any transfer made in his favour by the 
widow, but by operation of law as an heir. The 
widow retains no interest in the estate after tha 
surrender and cannot, therefore, maintain an action 
in respect of rent that had accrued due prior to 
the surrender. Pat Puuusatr Kuer v, Farman, 


. (1921) Par. 292; 2 P. L. T. 606 





WHI Gift to idel—Construction of Will, 
rule of. a 
No fixed and absolute rule, derived alone from 


“the use of particular terms in one poftion of 4, 


Will, can be set up in determining whether prop. 
erty conveyed by the Will is an absolute gift ta 
an idol, or whether the heirs or speoified relagives 
of the testator are the true beneficiaries, subject 
to a charge on the property for the upkeep, 
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worship ahd expenses ofthe idol; the question is 
one which can only be settled by a conspeotus of 
the entire provisions of the Will. 

A Will stated that the moveable and immove- 
. &ble property of the testator "shall be considered 
tS be the property” of & certain idol, and concluded 
with the provision that “whatever may be saved 
after defraying the expenses of the temple and the 
‘payment of the servants shall be used by our legal 
heirs to meet their own expenses#’ 

Held, that upon a sound construction of the Will, 
ib was clear that the testator did not intend to 
give his property sbsolutely to the idol, and that 
lie contemplated that there was to ‘be some dis- 
tribution of the property according as the events 
might turn out, P C Har Narayan v. SURJA 
"RuNwARI, 43 A. 291; 25 C. W, N. 961; 14 L. W. B 


Hindu Widows' Re-marriage Act 

| (XV Of 1858), S. B, scope of — Object of Act— 
Re-married Hindu’ widow, right of, to succeed as 
gotraja sapinda of first husband. 

The object of the Hindu Widows’ Be-marriage 
Act was’ to remove all legal obstacles to Hindu 
Widow re-marriages, and section 5 of the Act was 
hever intended to lay down any proposition with 
regard to the inheritance by a Hindu widow con- 
trary to Hindu Law, or to allow a widow, though 
on her re-marriage shewould entirely leave her first 
husband’s‘ family, to succeed as his gotraja sapinda. 
A re-married Hindu widow, therefore, is not entitled 
to inherit. as a gotraa sapinda to the relations of 
her firat husband, B Pransrvan Harcovan v, BAI 
Burxur, 23 Bom. L. R. 558; 45 B. 1247 947 
Inam—Crows grants, construction of —Presumplion 

—Grant, whether subject to occupancy rights of 

tenants—Bwrden of proof — Madras Estates Land Act 
. -(1 of 1908), s. 3 (2) (d). $ 

A Crown grant of an inam, in the absence of 
evidence one way or the other, must be taken to 
be a grant of both the melvaram and the kudivaram, 

The judgments of the Privy Council ip Suraya- 
narayana v. Patanna, 48 Ind. Cas 639; 41 M 10:2. 
9 L. W. 126; 29 C, L. J. 153; 1 U. P. L. R. (P, 0.) 11; 
(1919) M. W. N. 463; 25 M, L T. 30; 28 C. W., N. 27 ; 
86 M. L. J. 585; 21 Bom. L. R. 547; 45 L A. 209 
(P. C.) and Upadrashta Venkata Sastrulu v. Divi 
Seetharamudu, 51 Ind. Oas. 304; 43 M, 166 at pp. 171, 
17?; 17 A. L. J. 725; 37 M. L, J. 42; 21 Bom, L. RB, 
925; 26 M. L, T, 178: 30 O. L. J, 441; 10 L. W, 633; 
24 0. W, N. 129; 46 I. A. 123 (P, U,), do not expressly 
lay down a presumption that in case of mam grants 
the grant is of both the melvaram and the 
kudivaram, but such an initial presumption is deduci- 
ble from the grounds on which gine judgments are 
based. 

' Per Wallis, C. J.—1f there is no sufficient justifica- 
tion for.» presumption limiting the grant to the 
royal share of the revenue only on the ground that 
that was all the sovereign had to grant, it seems 
fo follow that the grant was presumably a grant 


of that Which the sovereign had, vix, the pro-. 


prietary right in the soil subject to the ocoupancy 
“ tights of, any of the cultivators holding under him 
‘at the date of the grant. 
' There is no presumption, at any rate in the case 
of minor imame of less than a village in extent, 
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6 
that there were occupanoy ryots ow the land at 
the time of the grant. The position of these 
inamdars is that of pattadars holding under Govern- 


ment on favourable terms, and the proprietary® 


interest presumably transferred to them by the 
grant is sufficient, as’ in the, case of ordinary 
pattadars; to throw the burden of provivg the ex- 
istence of permanent tenancy or occupancy rights 
in the first instance on the tenants who set up. 
such rights. -[VÀ Murau Gounpan v, PERUMAL IYEN, 
40 M, L. J, 429; 13 L. W. 483; (1921) M. W. N, 253; 
44 M. 588; 29 M. L. T. 398 ` 790 


grant—Presumption that grant not 
restricted to melvaram, applicability of, to private 
grants—Grant, resumable, whether affects character of 
tenure— Burden of proof. 

.The rule that there is no presumption in favour 
of the restriction of an inam grant to the 
melvaram is not confined to Crown grants, but 
applies equally to grants by private individuals, 

The fact thatan inam grant is resumable does 
not affect the character of the tenure created by 
the grantor, or raise ‘any presumption as to the 
existence of persons having an interest in the prop- 
erty prior to the grant, 

The question whether a landholder owns the 
kudivaram as well as the melvaram in the prop- 
erty must be decided mainly with reference to 
the incidence of the burden of proof. Wi MALLAM- 
PALLI Prrarya LINGAM v. VATCHAVAYI VENKATA- 
PATHIRAJU, 18 L. W,'601 804 


Income Tax Act (VII of 1918), s. 5. 
775 


See Excess Prorits Dory Act, ScH. I 


S. 43 (2) (C)—Madras Government 
Rules, r, 2—Company incorporated in England with 
branches in India and elsewhere—Income tam, 
method of assessing — Eacess profits duty and income 
ta» payable elsewhere, whether can be deducted, 





Wangi 





A Company incorporated ic England with 
branches in India and elsewhere is not entitled, 
under section 3 of the Income Tax Act, to deduct, 
from its assessable profits, excess profits duty pay- 
able in England and income tax payable in 
England and stations outside British India, in 
arriving at the “total profits” for the purposes of 
rule 2 of the rules framed by the Government of 
Madras under section 43 (2) (c) of the Income Tax 
Act M Carr Commissioner, Income Tax v, 
EASTERN EXTENSION AUSTRALASIA & CHINA TELE- 
GRAPH Co, 18 L. W. 468; (1921) M, W. N. 29; 40 
M. L. J, 660, 44 M, 489 585 


Injunction, suit for—Property in possession of 
tenants—Suit, whether maintainable, 

A suit for an injunction restraining the defend- 
ant from collecting the rent of certain property, 
which ig in the possession of tenants whom the 
plaintiff has no desire to eject, is not liable to be 
dismissed merely because the plaintiff does not sue 
for possession. L Karam SINGH v. Vig Sina, 2 L. 
252 


Insolvency—Receiver, attachnfent of property 
.by—Objection to — attachment— Property, whether 
belonging to insolvent — Burden of proof. 


+> 


". "Vol. LXIII) : 


| | 
Insolwency—coacld. 


@ 

Where propÉriy is attached by the Receiver of 
-an insolvent’s estate, and an objection is raised to 
‘the attachment by a person in possession, the onus 
ff on the Receiver to show that the property is 
the property of the insolvent. The question 
whether the person objecting has not an exclusive 
interest in the property is not one for determination 
by an Insolvency Court, A KHAZANO v BANWARI 
Lar, 19 A. L. J, 497 51 

Court, power of, See PROVINCIAL INSOL- 

VENOY ACT, 5 4 : 60I 
InstaIment decree—Possession of land 

directed to be given in case of default —1 imitation. 

See CONSTRUCTION OF DECREE 64 
Interest--Coniract rate—Discretion of Court. 

See Contract Act, 8. 59 934 
Joint property—Co-sharers, rights of——Joint 

possession, decree for, whether can be granted. 

The general rule regarding the enjoyment of joint 
‘property by the co-sharers is that one co-sharer has 
no right to appropriate specific portions of such 
property to the exclusion of his co-owners, except 
by means of a lawful partition. This rule, however, 
is subject tothe qualification that where one co- 
sharer has been for a long time in peaceable posses- 
sion of a portion of joint property without hind- 
xance or opposition by his co owners, the latter are 
not entitled to eject him except by means of a 
partition. 

A person who is entitled to possession jointly 
with other persons can be granted a decree for 
joint possession, not only if he was originally in 
joint possession and has been subsequently ousted. 
but even if he has never been in possession at all. 
O RAM BAHADUR SINGH v, Lan NARSINGH PRATAP 





` 




















BAHADUR Singa, 24 0. O. 227 ; 433 
Jurisdiction. 

See AMENDMRNT OF DECREE . 93 

Ree C. P Tenancy Act, s. 92 46 

See C1ivin PRocEDURE Copr, O. XVII,x.8 570 

See ÜRIMINAL PROCEDURE Copg, s. 144 (H) 621 

——— - — ——^4, S. 145 821 

—— , S. 488 (9) 870 

—— , 8. 681 458 

See U. P. LAND Revenve Act, s. 111 272 


Jurisdictlo n—Courts of co-ordinate jurisdiction 
——QGourt in one district, whether can restrain action 
of Court in another district. 

One Subordinate Court has no right to restrain 
the action of another Subordinate Court of co. 
ordinate jurisdiction,!by any order or robkar. 

Where the Sub-Judge of one district appointed 
a Receiver of the estate of a judgment-debtor and the 
Sub-Judge of another district issued a robkar to 
the former Sub-Judge restraining the Receiver in 
the discharge of his duties: 

Held, that the order was bad and should be 
ignored. Pat KEDARNATH THAKUR v. MOHMOOD ALI 
«HAN, 6 P. L, J. 268; 2 P. L. T, 718 
of Magistrate nob defined —Jurisdiction, 
«extent of, See CRIMINAL PROCEDURE CODE, s. ll 

874 





* 





Specific performance, whether can be granted 
independently of Specific Relief Act. 

` The jurisdiction of the Courts in India to grant 

` $pecilüo performance of a contract exists independ. 
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Jurisdiction—conold, 


ently ofthe Specific Relief Act. In localities to 
which that Act has not been extended, cases are 
governed by the ordinary rules of justice, equity 
and“ good consotence, JAGANNADHASAHU v. 
DEENABANDU RADHO, '3 L, W, 541 

of ClIvil] Courts. See PUNJAB 

REDEMPTION OF MORTGAGES Act, s 12 890 
Jurisdiction of Civil or Revenue 

Court-Suit by mortgagee for declaration of 

rights, See MORTGAGE, USUFRUCTUARY 274 
Land Acquisition Act (1 of 1894)— 

Award —Appeal— Objection not taken in Court below, 

whether can be taken on appeal. 

In an appeal tothe High Qouré arising out of a 
proceeding under the Land Acquisition Aot, the 
Court will not entertain an objection Which was 
not taken before the District Judge, ‘and for the 
consideration of which the materials on the record 
are not sufficient A LACHMAN PRASAD v. SECRETARY 
oF STATE FOR INDIA, 19 A. L. J, 672 682 
— —— SS. 18, 30, 31, 32, 54— Money paid 

out—Court, power of, to order rejund— Appeal, 

whether lies—Revision, " 

There is ho provision in the Land Acquisition 
Act empowering a Court to order a person who 
‘has received the money awarded to him to refund it. 

An order made by 2 Court ina proceeding under 
the Land Acquisition Act, direoting a party to whom 
a sum of money awarded as compensation under 
the Act has been paid undera previous order to 
refund the money, is notan award or a portion of 
an award within the meaning of section 54 of the 
Act, and is, therefore, not appealable. Such an 
order will, however, be set aside in revision, if made 
without jurisdiction Lo GonaR BSu»TAN ~v. AL: 
MUHAMMAD I 


Land Registration Proceeding, 
decree in, whether proves possession. See BENGAL 
TENANCY Act, s. 106 602 

Landlord and tenant—Assignmont by 
landlord—-Payment of rent iu advance after 

* dssigmmeft—Discharge of tenant. See TRANSFER 
oF PRoPzERTY Act, S. £0 587 


Co-sharer leasing his sir— Lessee surrendering 
to Lambardar—Lambardar granting occupancy 
tenancy — Suit by co-sharer for possession, whether 
maintainable. 

A, a fractional co-sharer in a village, holding 
land in severalty as sir, leased the land to B, who 
was recorded as an occupancy tenant, B sur. 
rendered the land to the Lamburdar who, on receipt 
of a Nazrana, put in C as occupancy tenant. Ina 
suit by A against C for possession: 

Held, that immediately on the extinction of B's 
rights the land became A's separate khudkasht; 
that the Lambardar wus not entitled to nt & 
lease of it to C, and that 4 was entitled to posses. 
sion, M Umep Sines v BAMDAYAL 

Cowenant nit to sublet, breach of —Damages, 
suit for, by landlord —Damages, pringiple of 
assessing. 

Where a landiord claims damazes from his tenant 
for breach of one of the conditions of a reat-note 
whereby the tenant is prohibited from stb. 
letting the property to others, the landlord must 
prove that he has suffered such damages as are 
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Landlord and ténant- coni. 


á e 
the necessary and just consequences of the breach of 
the covenant. The fact that the sub-letting results 
ina profit to the tenant would not cause damage 
to the landlord. B GURUSHANTAPPA v. MALAYA 
SANGAPPA, 23 Box. L R 528; 45 B, 1197 240 
— Decree for rent against representative tenant, 
whether binds all, 

A decree obtained against one of sevéral tenants 
cannot be executed against fhe entire tenancy, 
unless itis established that all the tenants had held 
him out as their representative in their transactions 
with the landlord and where this is established a 
sale held under such a decree binds all the co-owners 
even though they were not parties tothe suit. C 
FAIZANNEBSA U, GAGANESWARI, 28 C, W. N, 188 706 


Detention —GSeizwure —Ltien. 

A landlord who seizes or detains the goods of 
his tenant, because some rentis due and unpaid, 
acts illegally and is liable for the loss he may 
cauae to the tenant by such unlawful seizure or 
detention. . 

A landlord has no lien for rent on the goods of 
his tenant.: Pat BANSIDHAR MARWARI v ANAND 
Das 44 
Rjectment—Bona fide tenant under de facto 

proprietor—Real proprietor’s right to eject, 

A oultivator who is im possession of land as a 
bona fide tenant under a settlement entered into 
with a de facto proprietor, who in good faith induct. 
ed him into the land, is not liable to be ejected by 
the real proprietor asa trespasser on the ground 
that the de facto proprietor had no power or autho- 
rity to settle the land which was not his. C 
ARABULLA v, BUNAMANI Das 984 











Ejectment —Notice to quit— Reasonable notice. 

A notice to quit, to be legally sufficieat in cases 
not governed by the Bengal Tenancy Actor by the 
Transfer of Property Act, musi be a reasonable 
notico and need not necessarily determine the 
tenancy at the end of a year. Itis for the’ final 
Court of fact, in each case, to determine “what is 
reasonable notice having regard to ‘all the oir. 
cumstances, and whether it would not be reasonable 


in the-circumstances. of the particular case for it © 


to determine with the year. 

Acceptance of rent due for a period anterior to 
the notice to quit does nob amount toa waiver of 
the notice. C Ratneswar Das v. SRRE Kamat Des 
ADEIKAR Goswami, 320. L. J, 299 191 





——- Lessee of undivided share in land, rights and 
liablitities of. 

Where the lessee of a piece of land had a valid 
lease in respect of a six-annag undivided share in the 
land, but the lease with respect to the remaining ten- 
annas share was not binding on the real owners of 
that share: 

Held, that the mere fact that one of the owners 
of the ten-annas share did not object to? the erection 
by the dessee of a hub on a small portion of the 
land, could not preclude the owners from asserting 
their right to joint khas. possession ofthe land, 
althouzh they would not be entitled to disturb the 
p^ssession of thé lessee so far as the hut was 
concerned. Ç ‘Hew Ogaxpga Roy v. SASHI Buusan 


‘Sin. 863 
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: Permanent deterioration of land—Rent suit— 
Abatement of rent, whether can be claimed in rent 
sutt—Separgte suit for abatement of rent, whethgr 
necessary— Pleadings. 

Ina suit for rent the tenant is entitled to plead 
and claim abatement of rent on the ground of 
permanent deterioration of the soil of his, ténancy. 
It is not necessary that he should institute a 
separate suit for claiming such abatement. 

Obiter —The right to claim abatement of rent 
in the circumstances mentioned in section ?8 of 
the Bengal Tenancy Act is not confined only to 
occupancy tenants, who are expressly referred to 
in that section, but exists in all tenants irrespective 
of their status Pat Suxuras Rat v. GANGA DAYAL 
SINGH, 2P L T 669 219 
Portion of premises required by landlord— 
Surrender of portion by tenant - Deoree—Severance 
oftenancy. See Bompay Rent (War RESTRICTIONS) 
Act, 3.9 l 100 
Rent fined in perpetuity —'Lenant, status of. 

A tenant whose rent is fixed in perpetuity is a 
raiyat holding at fixed rates. © Sarısu CHANDRA 
Grose v, UPENDRANATH HAZRA 5 
~ raman Rent, suit for— Decision of question of tétle— 
* Appeal, competency of ~Second appeal not maintains 

able —Appeal trealed as revision-~Civil Procedure 

Code (Act V of 1998), s. 115. 

The first Court dismissed a suit for rent, holding 
that although the plaintiff's title was proved, he 
had failed to establish that any tenancy was created 
between him and the defendant An appeal by 
the plaintiff was dismissed by the lower Appellate 
Court on the ground that no appeal lay: 

Held, (11 that the lower Appellate Gourt was 
wrong in holding that no appeal lay to it against 
the decision; . i 

(2) that it was immaterial whether the appeal 
related to the question of title decided by the first 
Court, and whether such decision was in favour 
of the plaintiff or of the defendant. 1f there was a 
right of appeal on behalf of the defendant, there 
was also a right of appeal on behalf of the plaintiff; 

(3; that although uo second appeal lay to the 
High Court, the petition of appeal to that Court 
could be treated as an application for revision under 
section 118 of the Code of Civil Proceduré € 
DINABANDHU BHATTACHARJEE v. JAGABANDHU BHAT- 
TACHARJEE, 33 C. L, J. 384 


Son inheriting land from father—New 
tenancy, whether ereated—Rent not changed for long 
tume--Tenancy, whether permanent, 

The fact of a son inheriting a tenancy from his 
father and paying rent to the landlord has not the 
effect of creating a new tenancy, even though the 
son inherited after the passing of the Transfer of 
Property Act 

The mere fact that the rent of a tenancy has not 
been changed for a long time doss not show that the 
tenancy is a permanent one, C Jyotr PROSAD 
OuarTTERJEE v. DASARATH GHOSH 


Suit against tenants heirs —Non-joínder. 

A suit for arrears of rent against only those heirs 
of a deceased tenant, who afe in actual posses- 
sion of the holding ani for the -period that they 
are in possession, is nob bad for non-joinder of . 














" Vo. LRU) , 
Landlord and tenant conc, 


he rest of the heirs as parties to tbe suit. C 
MEAJAN MONDAL v. JoaENDRA Nata Dr, 480 518 
Y 949 


Suit for rent—Evidence Act (I of 1872), 
s, '116— Estoppel —Landlord's covenant for quiet 
enjoyment—Hviction by title paramount. 

Where the defendants in a suit for rent in 
respect of a chur are estopped from denying the 
right of the plaintiff to lease the whole chur to them, 
by reason of the fact that they were inducted 
into possession of the whole chur by the plaintiff, 
the latter, in his turn, is bound to secure the 
former in quiet eajoyment of the whole, inasmuch 
as the landlord’s undertaking for quiet enjoyment 
by the tenant is implied from the relationship of 
landlord and tenant, and the undertaking would 
include the protection of the tenant from disturbance 
by strangers claiming by title paramount. 

Jt is open to the tenant to prove a subsequent 
cesser of the landlord’s title, and one way in which 
the tenant can show thatthe title has determined 
“is by proving an eviction by title paramount or 
the equivalent of such an eviction. 

Defendants were inducted into possession of a 
chur by the plaintiffs. A third person then instituted 





a suit fora declaration that he was entitled to the - 


chur as appertaining to his Zemindari and to the 
rent payable by the defendants. Ina suit for rent 
by the plaintiffs against the defendants ; 

Held, (1) thatin the circumstances of the case 
after the institution of the suit by the third person, 
the defendants could no longer be expected to pay 
rent to the plaintiffs unless and until the latter 
proved their ability to secure them in qmet enjoy- 
ment; 

(2) that the plaintiffs were not entitled to rent 
from the defendants for any period subsequent to 
the institution of that suit. C Ram GHANDRA 
OHATTERJEE v, PRAMATHA Nata Onatrunsen 754 
Surrender of portion of tenancy created ^ by 

registered instrument how effected—Oral surrender, 

whether admissible in evidence— Evidence Act (I of 

1872), s 92, 

No writing is necessary in his country for 
Bürrendering a tenancy, But when the original 
lease is registered, the surrender of ‘a portion of 
a tenancy with an abatement of rent can only 
be effected by a registered instrument, as in such 
a case the surrender involves a variation of the 





r 


original contract of tenancy, and oral evidence as' 


to the surrender ig inadmissible under section 92 
of the Evidence Act. © Goran CHANDRA Das v. 
HARENDRA Nats DATTA 4 


Lease-Birt-holders, rights of, how adjudged— 
Paltah, meaning of—Bishunprit birt and Bankati 
birt, difference between—Landlord, power of, to 
enhance rent. 

The rights of the birt-holders must be adjudged 
on the basis of the document which created their 
interest and which is called a patiah. The term 
patiah, like the word jote in Bongal, is » general 
expression and comprehends all tenures und sub- 
ordinate interests, from a permanenb  mokurravri 
tenure to a yearly lease. In  Oudh there exist 
various kinds of birts, the incidents of each of 
which differ from those of ot hers. Some are acquired 
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by purchase, and are accordingly called bai birts; 
some are given by motives of piety to- Brahmins, 
and are designated bishunprit birts. 

There is little or no analogy except in the com." 
mou use of the word birt between a gratnitous 
grant, like the bishunprit birt and a jungle clearing 
grant where the grantee has to incur considerable 
outlay before he caa obtain any return from the 
land. 

Where a paítah was granted expressly for the 
purpose of clearing the jungle, making the land 
fit for cultivation and bringing in ratyats, which 
carried with it the duty of sinking wells, and the 
birt-hoider was to enjoy it free for five or six years 
and thereafter at the rate for bankati prevalent in 
the Taluqa : 

Held, that the Talugdar could not amend and 
assess the rent arbitrarily at short intervals and 
that the assessment must be in accordance with the 
rate prevalent in the Taluga. P C MOHAMMAD 
ABDUL HASAN KERAN v. LAGAMI NARAIN, 240 C. i28; 
(1921) M. W. N, 359; 80. L J, 294; ?0. M.L T. 378; 
43 A. 855; 26 0. W. N, 249 694 
,maurusi mokarari—Covenant for payment 

to landlord of share of purchase-money on transfer, 

legality of—Purchase-money, proof of. 

A clause in a mourusi mokarari lease which 
provides that in the event of the land being sold 
the purchaser will pay to the landlord one quarter 
of the purchase-money, is not illegal, but to enable 
the landlord to recover he must prove affirmatively 
how much aquarter of the purchase-money was, 
and not leave this for the Court tp infer © 
ProvasH CHANDRA Bosu ~v. PRATIVABALA DEBI 





» 





Oral agreement, validity — of — Possession, 
delivery of, effect of —Subsequent lessee—Notice of 
agreement — Presumption. 

An oral agreement to lease is not invalid, and 
where, in pursuance of such an agreement, the 
intended lesspe takes possession, though the re- 
quisite document has nob been executed, the position 


- js the same as if the document had been executed, 


provided specific performance can be obtained 
between the same parties, in" the same Court and 
at the same time as the subsequent legal question 
as to the effect of such possession falls to be 
determined 

Where a person is in possession of premises 
under an oral agreement to lease, and ‘the premises 
are subsequently let toa third party, prima facie 
that party must be taken to have had notice of 
the agreement and ofthe rights under it. C 
BARANASHI Dassi v. PAPAT Vetsr RAJDEV, 25 C. W. 
N. 220 118 


Renewal of lease by one joint lessee, whe. 
ther enures,for benefit of co-lessee. See MALABAR 














Law : 
Limitation. - 

See CONSTRUCTION or DEOREE 664 

See MADRAS Ravenve Racorury Act 8,69 133 

See MoRTGAGE 477 

See SPRciFIO RELIER AOT, S. 42 6 

See TRANSFER or PRoPERTY Act, s, 66 (4) 495 
77 18:74 ^" Q04 
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Limitation Act (IX of 1908), ss. 4, 


14—Time, expiry of, during Court's vacation — 

Suit, institution of, on re-opening day in Court not 

having jurisdiction —Re-presentation of plaint in 

competent Court—Plaintif, whether entitled to 
. enciuston of time, 
The period of limitation for instituting a suit having 
expired on 80th December, when the Gourts were 
closed for the Christmas vacation, it was instituted 
in the Small Cause Court on *the 3rd January, the 
day the Courts re-opened: but the plaint was return- 
ed for want of jurisdiction on the 6th February, 
and was re-presented on the following day in the 
Court of the Subordigate Judge. The question was 
whether the suit was in time: 

Held, that the suit was barred by limitation, as, the 
plaint having been presented to the wrong officer, 
there was no institution of the suit and that the 
plaintiff was not entitled to the benefit of section 
4 of the Limitation Act, because under that section 
account could not be taken of the closing and re- 
opening of any other Court than that in which the 
suit was rightly instituted, nor was the plaintiff 
entitled to any deduction under section 14 of that 
Act, as that section would not operate to revive the 
claim which became time-barred by the plaintiff’s 
failure to institute the suit ina Court of competent 
jurisdiction on the re-opening of the Court 
UMMATHU v. PATHUMMA, 18 L W, 63'; 41 M, L. J. 84; 
(1921) M. W. N. 442; 44 M, 817 924 


Sa 5—Appeal—Memorandum of appeal not 
signed—Hatension of limitation —Appeal, order 
admitting, whether binding on respondent. 

It is inequitable to refuse to apply the provi. 
sions of seStion 6 of the Limitation Acb to a case 
where an appeal is filed within time and no laches 
of any kind oan he attributed to the appellant 
but the memorandum of appeal is nob signed by 
his Pleader through pure oversight. . 

An order admitting an appeal ex parte is not 
binding on the respondent, who can, at the hearing, 
raise any objection to the admission of the appeal 
that may be legally possible. L, BARWANT a v. 





SUNDER SINGH 


ss. 5, 12—Appeal—Limitation —Delay— 
Batension of time—Sufficient cause— Time requisite 
for obtaining copies—Period before commencement 
of limitation, whether can be excluded. 
Ib cannot be laid down as an inflexible rule of 
‘law that in no case ean the circumstance that a 





litigant has, under the erroneous advice of Counsel - 
or Pleader, presented an appeal ont of time, be 


- deemed a sufficient cause within the meaning of 
‘section 6 of the Limitation Aob. The principle upon 
which the Court should abb in such oases is that 
where the mistake is of such a description that ib 
may arise even amongst practitioners of experience, 
a litigant should not be made to suffer for such an 
error. ` Zn 
Where the rale is that limitation for filing an 
appeal does nob begin to run before the date on 
whioh the decree is actually signed, no parb of the 
period between the date ofthe judgment and the 
*date on which the deoree is signed can be deducted 
from the period of limitation as having been re. 
quisite for obtaining copies under section 14 of the 
Limitation Act, Pat S.C. Day v. Raswanti KUER, 
9 €. L. J, 2877 278 
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S. 12 (2), (3)—Appeal—Limitation— 
Judgment, tlelivery of, early on last day preceding 
holidays—Copy, application for, on re-opening— 
Holidays, period of, whether can be excluded. 
Where judgment in a case was pronounced ` atb 

an early hour onthe last day preceding certain 

holidays and the application for copy thereof was 
made on tbe day when the Court re-opened after 
the holidays: 

Held, thatin computing the period of limitatien 
for the appeal, the appellant was not entitled to the 
deduction of the holidays. ivl MASILMA.I V ARUNGA 
MuDALI, 12 L W. 469 = 9 


-— —— S.l 3—Defendant, absence of, from British 
India—Period of a&bsence— Exclusion of such 
period. See OrvrL ProcepureCopz,s.20 959 


S. 14 (2)— Bes judicata, whether "other 
cause of a like nature.” 

Res judicata does not ccnstitute , “other cause 
of a like nature”, within the meaning of clause 12) 
of section 14 of thé Limitation Act. Pat BRAJA 
GOPAL MUXERJI v. TARACHAND Marwari, (1921) Pat. 
233; 2 P. L. T. 695; 8 U. P. L. R. (Pat) 79; 6 P. L. J. 
593 593 
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S. 19 —Acknowledgment — Written statement 
Vn previous suit, whether can be regarded as acknow- 
ledgment. 

When a plaintiff relies upon a written statement 
in a previous suit as amounting to an acknow- 
ledgment under section 19 of the Limitation Act, 
he ought to produce that statement or a certified 
copy of it; the production of the decree in the suit 


. will not suffice, nor is the plaint in that suit ad- 


missible as secondary evidence of the contents of 
the written statement. A HARIMURAT v. RAMHIT, 
8 U. P, L. R, (A) 179 l 4 


————— Se 19, Sch. I, Art. G4 —Acknowledg- à 
ment of liability —Ruzukhate—Imnplied promise— 
Suit to recover — Limitation, 

An acknowledgment of liability signed by a 
debtor in the khata of his oreditor before 
expiry of the period of limitation, implies an 
unconditional promise to pay, and forms the basis 
of a suit, B OnHuNILAL RATANCHAND GUJRATI v. 
LAXMAN GOVIND Dupe, 43 Box. L. B. 696 3 


S. 20 (2), Sch. l, Art. 116— 
Bombay Hereditary Offices Act (III of 1874)— 
Vatan lands —Mortgage with possession—Oovenant, 
personal-—-Vatandar, death „oj—-Mortgagee, dispos- 
session of —Suit to recover money due on mortgage— 
Limitation, 

On .2ist August 1697 a vafandar executed a 
mortgafe of his vatan land with possession in lieu 
of interest for a period of tan years. The mort- 
gagor covenanted to pay the principal at the 
stipulated time and get the land released. He 
further covenanted that if the land before 
the expiry of the stipulated period, or any time 
thereafter, passed out of the mortgagee’s posses- 
Sion on one cause or another, the mortgagor should 
be personally liable to pay fhe principal together 
with the interest at twelve per cent per annum 
from the date the mortgagee was deprived of the 
possession, The mortgagor died on' 24th February 
1912 and in 1914 (he mortgagee was dispossessed 
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under the Vatan Act. In 1917 the mortgagee brought 
the present suit to recover the money due on the 
Igorégage under the personal covenant, from the 
gon. of the deceased mortgagor, and the question 
was, from what date limitation ran against the 
mortgagee under that covenant; + ' 

Held, that, in the. first instance, limitation ran 
from the expiry of the mortgage period, i e, in 
1907, but that the period of limitation yas extend- 
ed: under section 2' of the Limitation Act, 
because, the mortgagee being in possession of the 
property; and according tothe terms of the mort- 
gage; receiving the produce of the mortgaged land 
in lieu of interes, such receipt of produce in lieu 
of interest must be deemed to be payment for 
the purpose of sub-section (2) of section 20 of 
the Limitation Act, and that being the case, 
limitation would only begin to run from the date 
. of the last payment, i e, the 24th February 1912, 
when the mortgagor died, and under Article 116 of 
Schedule I to that Act, the plaintiff would have 
six years within which to sue for the debt from 
that date, and that consequently the suit was not 
barred by limitation. B VirHosa MABIPATI v. 
BALKRISHNA SAKHARAM, 23 Bom, L, R. 529; 45 art 


S. 22--SuiL by executor within time— 
Co-executor added as defendant after period of 
limitation, effect of. 

The effect of section 22 of the Limitation Act is 
that, to save the bar of limitation, a properly con- 
stituted suit must be filed withia the prescribed 
period, 

In a suit instituted by ‘an executor for the 
recovery of the testator’s properties within 1? years 
of their adverse enjoyment by the defendant, the 
co-executor, who was & necessary party to the suit, 
was added. as a defendant more than 12 years 
after the commencement of the defendant's adverse 
possession : 

Held, that the suit should be deemed to have 
been institated when the co-executor was impleaded 
as a party to the suit and that, therefore, the suit 
was barred IVI SEERANGATHANNI v. VAITHILINGA 
MUDALIAR, 13 L. W 392; 29 M, L. T, 281; 40 M. L.J. 
632, (1921) M. W. N. 248 104 


Sch. I, Art. 45—Collector, order of, 
directing entry in Settlement Record; whether award — 
Declaration, suit for maintainability of —Estoppel. 

An order of the Collector setting aside the 








deaision of an Assistant Settlement Officer and - 


directing that the defendants should be entered in 
the Settlement records as tenants with occupancy 
rights, is an award within the meaning of Article 
45 of the Limitation Act. : 

A suib fora declaration that the defendants have 
no such fenancy rights is not bad because there is 
no formal prayer in the plaint to set aside the order 
of the Collector, : 

By an order of the Collector passed in a proceed. 
ing, for the temporary settlement of an estate the 
defendants were entered in the Settlemen: rec rds 
as tenants of the. Mlsiatiff with jote rishi he 
plaintiff wanted to. appeal against ths -ecord bus 
sanction to appeal was refused. by the vollector.. 
Then a kabuiiyat admitting the defendants’ jote 
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righis was exeouted by the plaintiff under protest, 


subject to the right to question the correctness of. 


the pecordin the Civil Court. Ina suit by the. 
plaintiff for, amongst other matters, a declaration 
that the defendants had no such jote rights: + 

Held, that although the ordinary rule in ‘the casè 
of such acpvenant was that the person entering 
into it was bound to recognise rights so recorded. 
even if such rights vere incorrectly recorded and 
had no real existence, yeb in the ciroumstances of 
the case the plaintiff was not estopped by the 
covenant in the kabuliyat from disputing the right 
of the defendants as tenants. (C MIDNAPORE ZEMIN- 
DARY Co, Lrp v. Nares Narafn Roy, 88 C. L. J. 817 


: 161 

—— — Sch. I, Arts. 49, 120, 123—suit 
by heir ef deceased for share of his property— 
Limitation. | 
The periods of limitation contained in Article 49 


‘and Article 128 of Schedule I to the Limitation Act 


are inapplicable to a suit by a person suing as 
the heir of a deceased for a share of the property 
left by the latter. Such a suit must be brought 
within the period prescribed by Article 120 of the 
foregoing Schedule. $ RAMDAS v. AJUDHIADAS, 14 
S. L. R. 187 685 








Art. 52—Goods sold and 
delivered—Suit to recover price—Limitation, com. 
mencement of. 

The period of limitation for a suit by a tradesman 
against a customer to recover the price of goods 
sold and delivered, in the absence of any period 


agreed upon for credit, is that prescribed in Article | 
52 of Schedule I tothe Limitation Ac, and begins 


to run from the date of delivery of each item pur. 


665 


onsen . Art. GI —Mortgage—Considera- 
tion, portion of, left with mortgagee-to pay creditors 
—Mortgagee, failure of, to pay—Payment by 
* mortgagor—Mortgagor, whether estopped from 
recovering damages—Damages, measure of —Limita. 
tion —Plaintiff omitting to implead all heirs of 


deceased debtor, effect of. 





Where a mortgagor leaves a specific portion of, 


the consideration money with the mortgagee ta 
pay of certain creditors, and the mortgagee fails 
to make such payments, in consequence of which 
the mortgagor, to save his property, makes the 
payments himself, he is not estopped from. suing 
for damages, butin the absence of proof that- ho 
has suffered any more damage, he is not entitled 
to any more than the amounts paid by him. A 
suit to recover such Yamages must be brought 
within the period prescribed by Article 61 of 
Schedule Ito the Limitation Act, and time com: 
mences to run from the date of actual payment, 
and not fromthe date of mortgage. , 


Where & plaintiff omits to implead all the, heira . 


of his debtor as defendants, and sues only some 
of them, he is only entitled to a decree propor. 
tionaire to the shares of those defendants, whom 


he ames, in the assets of the debtor A Sarre 
Misra ^, GHULAM HUSAIN 87 
EE — Art. Gd4—'4ccunt stated” 


whether eatinguishes original debts —Creditor's right 
€ 


chased. A Aspun Aziz v MuNNA Lar, 19 A. L, Ji 
435 . 


^ 


à 
- 


Josdos o - 
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to sue on “account stated” or original cause of action 

Limitation Act, whether deals with causes of 

action . 

An “account stited’ does not extinguish the 
orfginal debts on which the account is based. 
Therefore, ib is open to the creditor to base his 
suit for the recovery of dehis either on the account 
stated” or on the original contract 

The Limitation Act does not purport to deal with 
causes of action. Pat Buiru Das v. BIBI IFFATUN 
NISHA ` 280 





Sch. I, Art. &5—Mutual account, test 
for determuning— suit Limitation, te minus a quo. 
The test for determining whether dealings be- 

tween parties are mutual, urder Article 5^ of 

Schedule I tothe {imitation Act, is whether the 

dealings are entered- in an account consisting of 

mutual-items of debit and credit, and not wherher 
they might give rise to independent obligations 
or reciprocal demands, or whether the balance 
might shift from one side to the other V here 
there is & continuous account of mutual dealings, 
the period of limitation for a suit should be com- 
puted from the close of the yesr in which the last 
item admitted or proved was entered in the account 
B Mapuay MOTIRAM v. JAIRAM BSAKHARAM, 23 Bow. 
L. R. 540 © 950 


Art. IOG -Hindu Law—Joint 
jamily—Beparation—Partnership between separated 
menvber-— Dissolution of partnership—Partition, suit 
for, maintainability of—Limitation—Procedure, 
_Where, after the separation of the members of a 
joint family, two of them run a business, these two 
members are partners within the definition of 
section 289 of uhe ontract Act aud where such 
partnership is not for'& fixed term, and ohe of the 
members, both ly his actions us well as by his words, 
puts an end to whatever partnership had ever 
existed, the provisions of clause (7, of section 6? of 
the ontract Act apply and tha onl relief which 
such member is entitled to against the other mem. 
"ber is an account and share of the profits of the 
dissolved partnership ani a suit asking for such 
relief must be brought within three years of the 
date of the dissolution A suit for pa:tition is nb 











maintainable. A LH.GwWATI PERSHAD v BABU Lar, 
19 A, L. f, 529 i 

-— A-t. IID. See Be GAL 

424 


TEgSANCY Act, Scu Lil, Art. (b) 
. - A ts. IIG, 1 32- Contract as 
<“ dointe:est —Üoustruction of mortgage-bond 

In construing the mortgago 's liability to pay an 
echanced rate of interest, a® consuuction favour. 
able to the mrrtzagor should be g ven, and the 
bond should be considered as a whole. 

The enhanced rate of interest payable nnder the 
covenan’, in the event of dispossession is in the 
nature of damages, and cannot be awarded when the 
suit is brought more than six years after the dis. 
possession. "The mortgagee isentitled only to the 
original rate of interest for which the property 
had been specifically mortgaged Pat JAINANDAN 
PRASADU bBalJNATH "ARAS,2 P.L T z 297 

Art. 120—8uit for declaration 
of title and confirmation of poosesstion — Limitation, 

E 
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A suit for declaration of title and for confrma- 
tion of possession and not for correction of an - 
entry in the Reeord of Rights, brought more than- 
6 years after the publication of the Record of 
Right but within 6 years of the date when the 
defendant attempted to disturb the possessior of 
the plaintiff, is not barred by limitation even -if 
Article 0O of the Limitation Aot applies, An 
entry inthe Record of Kights against the plaintiff 
only raises a presumption against him and he 
has to prove by evidence that it is incorrect. 
C Saras Kumar AcHErst v. UMED Arr, 25 0. W. 
N. 10 2; 350 L J.19 954 


Sch. i, Art. 125—suit to declare 
mortgage and decree thereon void—Limitation 
applica le—Commencement of imitation — Alrenation, 
meaning of —Mortgage—Decree for aule, whether 
alienation. 

A suit for a declaration thata mort 

decree for sale obtained thereon are void i hern 

the plaintiff must be brought within the period of 

limitation presoribed in Article 125 of Schedule I 

to the imitation Act, and time commences to run 

from the date of tho mortgage and not from tho date 
of the decree, for while a mortgage isan aliena- 
tion within the meaning of that Article, a decree 

for sale is nob IN TUKABAIU. LALASAO ` 417 


Art. 132—Bond finin 
re-payment—~Lender, right of, to a on orb t 
of defauli— Default— Money, when becomes due ~a 

Limitation, terminus a guo, 

Where the terms of a bond provide | 
borrower makes default in pao of Ka = 
stalment, the lender can sue for the whole 
amount, the money becomes due, within the mean. 
ing of e e Schedule I to the Limitation 

ct, when a default is made i 
ths date of the default Ro eee OUR IE 

The te-t of whether money becomes 
is the obligation which iio Boos. paka 
upon himselé by his signature to the written docu- 
ments. J canaot depend on the volition of the 
creditor, A Nataiv Tursi, 9A,L J. 712 886 

— Art. 13 2- Mortgage — Interest 
payable half-yearly Option to sue for principal and 
interest on default or to sue for interest only— 

Limitation. 

_ À mortgage-deed provided for the pa 

intere-b every six months and if the dakan oe 
not paid it wae to bé treated as principal at the 
end of the year and in the event of non-payment of 
intere t for two con-ecutive periods of six months,’ 
the mortgagee had the power either to benefit 
himself by the condition regarding the compound 
interest orto roaiise, without waiting for expiry of 
the stipulated period fixed for payment of the 
principal, theewhole of the principal and interest in 
& lump sum or only the interest which was then 
due ra the terms of the bond: l l 

Held, that the mortgagee was given t i 
in case of default and that if he did io ut 
exercise his option of suing for the whole amount 
due on default of the payment of two consecntiye 
instalments of intereat, it ‘could not be said that 
time began to run from such abstention, A 
GIRDHARI Lau v, GOBIND Ram, 19 A. L. J, 456 25 
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Sch. I, Art, I 32—Mortgage — Period 


fized for redemption—Interest payable annually— 
Mortgagee to sue on occurrence of default Default 
© —Suit on morlgage—Limitation terminus a quo. 
A mortgage-deed executed on 2'st Feburary 
1891 fixed the period of redemption at 12 years, 
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sion of the property on redemption. It must be 
established that he has been ia posse@sion for 12 
years on an assertion of a hostile title to the 
knowledge of his co-mortgagor. 

The Record of Rights may be valuable evidence 
of adverse possession, if it has recorded the exclu. 
sive title of the redeeming mortgagor and if iteig 


' and. contained a stipulation that the mortgagor 
would "pay a fixed annual sum towards interest, 
_and that on default in the payment of any interest, 
the mortgagee, without waiting for expiry of the 


established by evidence that his co-mortgagor’ had 
knowledge of the entry more than l2 years before 
suit But if the entry has merely recorded the 
possession of the fedeeming mortgagor, it will hava e 


period fixed for redemption, would have the power 
to sue for the whole of the principal sum dues to. 
gether with interest. A' default occurred in payment 
of the first instalment which was due on «sL Feb- 
. ruary 894. The mortgagee brought the present suit 
. on the 21st Feburary 19177 £o recover rhe principal sum 
< due on the mortgage : : 
Held, that the suit was governed by Article 32, 
Schedule I, to the Limitation Act and having been 
‘brought more than 12 years after the mort- 
gagor’s default, was barred by limitation. A 
PANCHAM v, ANSAR Husain, 19 A L. J. 592; 48 A 
598 441 


Art. [35—Morigage —Payment 
by instalments — Dejault. in payment — Possession, 
suit for—Limitation. 

A mortgage-deed contained a clause to the effect 
that the mortgage-money would be paid by 
annual instalments, and that on the happening of a 
default in the payment of any instalment the 
mortgagee would be entitled to take possession of 
the property, No instalment was paid and tke 
mortgagee sued for possession of the mortgaged 
properby more than twelye years after the date of 
the first default: 

Held, that the suit was barred by time under 
Article 135 of Schedulo | to the Limitation Act L 
ISHAR Dass v. SHAHAB-UD-DIN 579 


: Art. 144 - Uusfructuary mort- 
gagee —Oral sale of equity of redemption — Possession 
Jor over 12 years after sale—Prescriptive title — 
Redemption, right of, whether barred, . 
A usufructuary mortgagee to whom the property 

has been sold without a registered instrament and 

" who holds possession of the property for over :2 

years from the date of the sale, acquires a title to 

the property by adverse possession, even if the 
sale fails. avi Musigapu v. Mansas GOPALU REDDY, 
18 L. W. 400; (1921. M. W.N z3. 213 
z Arts. 144, 143—Mortgage, 
usaufructuary — Mortgaged* property redeemed by one 
mortgagor —Suit by co-mortgagor for his share on 
payment of proportionate share of mortgage money 


LJ 

















— Possession — Redemption — Limitation — Adverse. 


poasession— Record of Rights, 
Knowledge —Charge— Mortgage. 
A suib by a mortgagor against a co-mortgagor, 
who has redeemed the mortgage property, to 
. recover his share ou payment of a proportionate 
share of the mortgage-money, is asuit for osses- 
. sion and not a suit for redemption and is, therefore, 
governed by Article 144, aad not by Article 148, 
: Schedule I of the Limitation Act. 
Under Articfe 44 of the Limitation Act, the posses. 
; sion of the mortgagor, who redesms the mortgage, 
»-does not become adverse when he recovers posses. 


entry US effect of— 


no effect whatever. 

Obiter —The Limitation Act does not recognise a 
distinction between a charge and a mortgage. 
Therefore, a suit against a, charge-holder would be 
a suit against a mortgagee within the meaning of the 
term as used in Article (4*, Schedule I of the. Act. 
Pat Ram Narayan RALU Ram DENI Rar, 6 P. D.J. 


630 2 
2 S C h " I 3 A rt j 53 — Arbitration — 
Award See Civiti PRocgDURE Cops, a ag 


PARAS, 8, 15 
Art. 153 ——Award - Objections 

—Limitation, commencement of. 

The period of limitation for filing objections to an 
arbitration award, presoribed by Artiola !58 of 
Schedule I to the Limitation Act, should be reckoned 
from the date on which notice is given to the parties 
of the filing of the award, and not from the date 
on which the award was fled A SmHEzo BAKHBSHRAI 
GaNPAT Bar v. Sar nams MAHADEO, lv À. L.J 404 

399 
-—- Art. 132 —‘Apply in accord- 
ance with law,” meaning of. See Cryin PROCEDURE 
Cover, O KAI, Rr 17 971 
Art. 132- Eugeution of decree— 

Application accepted by Court, whether starts fresh 

period of limitation -Application to obtain order 

directed by tlourt to be obtained whether step-in- 
aid of execution, 

An application for execution which is accepted by 
the ‘ours, although itis out of time, starts a fresh 
*period of limitation. 

An applisation by a deoree-holder to obtain an 
order which he has bean direoted by the executing 
Court to obtain, is an application to take a step-in- 
aid of execution within the meaning of clause 5) 
of Article .8: of Schedule [ to the Limitation 
Act. 

An apolication by ® mortgagee dsoree-holder, 
who had obtain:d + doer- under the provisions of 
section R of the Transf3r of Property Act, for 
execution of tha davsrea was dismissed after the 
coming into force of she Jivil Prosedure Vode of 

1935 on the ground that it had become necessary 
for the deoree-holder to obtain a final decree. Tha 
decree-holder; acting upon this wrong order, made 
an application to make the mortgage decree final: 

Held, that the application for a final decree was 
a step-in-aid of execution in spite of the fact that 
it was “mada in pursuance of a wrong order, 6 

Gurappa RUDRAPPA ERSHETTI v ERAVA BASANAGOWDA 


PATIL 2 Bomb. R uł < 84% 
Art. 132 (D) See Crvin 

PRocEDURE “ons, O XXT, & 6 š 116 
— hpt, 132 (5)—Esecution of 
decree—Application to ewecute, mistake in, as to 








- 
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interest.— Application, whether in accordance with 

law. * ` 

A. mere mistake in an application for execution of 
a decree in calculating interest, or even 
‘deliberately caleulating more interest than was‘due, 
‘does uot make the application one notin accord- 
If more interest than is due is 
charged, the excess may be regarded as mere 


` 


` Where from the date of a decreo the decree. 


holder is entitled to interest af a certain rate, he - 


cannot in execution claim more than that, 
JAMILUNNISSA BIRI v. MATRURA PRASHAD, 19 A, D, J- 


509; 43 A, 550 


6 
Sch. |, Art, 182 (3)—Step-in-aid of 

#wêcution-—Application to reject objection to execu- 

tion, 

An application to the Court executing a decree, 
asking that certain objections to the execution of 
the decree be rejected, is a step-in-aid of execu- 
tion within the meaning of Article i52 (5) of 
Schedule I to the Limitation Act. A Isuri Rar v. 
RacHUPAT NARAIN Rar, 19 A. 15,64; 8 U. PG. B 
(A.) 111 





907 
Madras Estates Land Act (I of 


1908), ss. 77, 189—Suit for vent —Small 
Cause Court, jurisdiction of—Service inam land, 
conversion of, into jeroyati land. 

A. suit for rent between a landholder and a raiyat 


falling under the Madras Estates Land Act is not 


of a nature cognisable by Small Cause Courts. 
If both the grantor and grantee of a service 


. inam land agree that the service should cease from a 
. certain date and that the land should thereby cease 
: to be held forthe performance of such service, no 
- formal steps axe necessary to convert it into jerogati 
. land. Under the Estates Land Act, the presumption 
' is that all land is jeroyat? land and once the land 
. ceases to he service mam land, it resumes its 


. DAMINDAR OF TARLA v. KANDA BARIKIYADUH, 40 M, L. 


566; 15 L. W. 150 ` 


eharacter of ordinary  jeroyati land without 
formal ceremonies being gone through. 


M" 


J. 466; 29 M, L, T, 368; 44 M, 697; (19:1) *M..W 3 








- S. 1295, See TRANSFER OF Prop. 
ery Act, 8.72 (b) 


l Madras Revenue Recovery Act (II 


' OF 1864), S. 59— Suit to set aside revenue sale 
. for fraud or irregularity — Cause of action —Discovery 
of fraud — Limitation. 
JA suit under the provisions of section 59 of the 
Madras Bevenue Recovery Act must be brought 


. within six months of the plaintiff having knowledge 


* for arrears of revenue. 


of fraud or irregularities in the conduct of a sale 
Limitation should not be 


. calculated. from the date of thg sale but from the 
. date of the discovery of the fraud, 


Per Ramesam, J.—The phrase “cause of action” 
nsed in section 89 of the Revenne Recovery Act 


. epvers all the facts necessary to be alleged by the 


` 


e 
~ 


plaintiff for maintaining his action ardftherefore, 
in oases based on-fraud,it includes not. only the 
actual transaction by which the plaintiff is aggriov- 
ed, bat tha discovery by him oł the fraud by means 
of which the transaction was brought about. 
Munguia OXETTIAR v, KABUTHAMADA PILLAR 13 L, W. 
098; 41 M. L, J. 92 : E 135 


‘ INDIAN CASES. 


' tarwad's benefit, 


M 


[1991 
e 


Malabar Law— Devasw8m—Trustees—Rarna- 
vans of several Tarwags fonstituting "body of 
trustees-—Anandravans, rights and liabilities of. 


Where, according to the scheme for the management 
of a Devaswom in Malabar, the Karnavans o 
several Tarwads are its trustees, they constitute & 
corporation. 

In such a case the Anandravans of these Tarwads 
have neither any rights of interfering with. the 
management of the trust nor any liabilities for 
breaches of trust which may be committed by the 
respective Karnavans in the discharge of their 
duties as trustees af the Desvaswom. MUTTUYAYA 
4, CHanora [LLATH SANKARAX. NAMBUDIRIPAD, 15 L, 
W. 369 ` 931 





Melcharth, renewal of, by junior members, 
whether enures for benefit of tarwad—Presumption 
—Lease— Renewal of lease by one joint lessee, whether 
enures for benefit of co-lessee. 


Per Oldfield, J — Where the junior members of a 
Malabar tarwad take a renewal of a demise, the pre. 
sumption is that itis taken on behalf of the other 
members of the tarwad. 

Per Seshagiri Atyar, J.—If two persona once 
obtain a lease of property, and, on the: terminas 
tion of the period of that lease, one of them renews 
the lease for a further period in his own name, no 
presumption arises that the second lease enures for 
the benefit of the original co-lessee as well. : 

The parties in possession under a lease are jointly 
entitled to participate ia the benefits of a renewal, 
Before either can take and hold a lease to himself 
alone, his co-tenants must have declined their por. 
tion of its benefits or have refused to submit to 
their share of its obligations. 

Where a tarwad which took a lease refuses to 
take a renewal of if and the renewal is taken by 
the juinor members alone, it cannot enure. for the 
A presumption may, however, 
arise, if there is nothing more, in favour of the co. 
lessees, but where the facts are ascertained or 
ascertainable, the presumption can have ‘no opera. 
tion. Wi THAMMA PANIKEER t KUNHUNNI PANIEKER, 
13 L., W, 441 


Master and servant—-Weongful dismissal 


—Remedy— Damages, measure of —Notice, period, 

After dismissal whether wrongful or not, a 
servant is not entitled to claim wages. His remedy, 
if he alleges a wrongful dismissal, is by action for 
the damages sustained by him in consequence of 
the breach of the master’s contract t6 employ him, 

There is no authority for holding that a monthly 
servant, that is to say, a servant paid by the 
month, is entitled to a months notice In the 
absence of any express agreement or established 
custom to ipe contrary, the contract of service is 
terminable by reasonable notice. 
SuPDT, Sr. ANTHONY'S Hian SCHOOL, 18 Bur L.,T, 
168 


Memorandum of appeal net signed— 
Extension of limitation Appeal, order admitting, 
whether binding on respondent See LIMITATION 
ACT, 8. 6 E 

4 e 

Mesne profits. Ses Civin PRocgpURE Conr, 

s. 110 492 


L B Davin v. 


<è 


- 


. the deed, to prove his plea. 


. Vol, LAN) : 


Minor—G uardian, adi litem—Negisgence—1Decree — 
Sale in ezecutian. i 
Where’ the *ruardian of a minor defendant is 


guilty of negligence, the deoree passed against the - 


minor is not, on that account, a nullity. It is only 
@oidable at the instance of the minor, and a sale 
in execution of such a decree is perfectly valid. 
L KIRPA SINGH v, MULA Since, 97 
— — Minority, plea of— Burden of proof. 
It is om the executant of a deed, who pleads 
that he was a minor onthe date of execution of 
© KANDHAI Lat v. 
MOHAMMAD MAHMUD, 8 O. L. J, 324 525 
Mortgage—Adverse possession by mortgagec— 





Equity of redemption, transfer of, by unregistered - 


deed, validity of—Transfer of Property Act (IV of 

18%2), s. 54, : 

Where an occupation is in its origin permissive, 
its conversion into an occupation of a wholly ad- 
verse nature is nob to be presumed inthe absence 
of affirmative evidence to establish the change, aud 
the mere denial by & morigagee in possession of 
his mortgagor's title is nob enough to constitute 
adverse possession. Where, however, tho act relied 
upon as altering the nature of a mortgagee’s posses- 
sion is not his own act but an act to which both 
the mortgagor and the mortgagee were parties, eg, 
a sale of the equiby of redemption, the character 
of the mortgagee’s possession wonld be altered and 
it would become adverse to the mortgagor, 

A mere right of redemytion, being intangible 
property, cannot pass by an unregistered deed, 


regard being had to the provisions of section 54 of ' 


the Transfer of Property Act. An unregistered 
deed, howeyer, although inoperative to transfer the 


' equity of redemption, may yet operate to alter the 


character of the mortgagee’s possession and make 
it adverse to the mortgagor. O MAHENDRA BAHADUR 
SINGH v, CHANDRAPAL Sinan, 21 0. C. 155; 8 O.L, J. 
622 264 
Co-mortgagees—Payment to one mortgagee, 

whether binding on all— Purchaser from mortgagor, 

position of—Notice— Registration, whether construc- 

tive natice, l 

Payment to one of several mortgagees does not 
preclude the other co-mortgagees from enforcing 
their security. 

The registration of an instrument is tantamount 





' to constructive notice of its contents, 


* 


- SINGH 


A purchaser from a mortgagor can be in no 
better position than the latter, so far as the 
liability of the mortgaged property for the debt dne 
to the mortgagee is concerned. 


— — Consrderation—Antecedent debt—Necessity— 
Benefit—Burden of proof. 
Where the consideration of a mortgage is an 
antecedent debt of the father the lender is mot bound 
bo prove family “necessity” or “benefit”, Pat 


. ABDUL RAHMAN v. Suis Lan Banu, 2 P.L. T. 672; 
6 P. L, J. 650 570 





decree——Aécession to mortgaged property 
after decree — Accession, whether can be sold. 
e See TRANSFER OF PROPERTY Acz, s. 70 552 
Decree for sale, whether alienation. See 





. Lruration Aor, Son. I, Ant. 126 


e 





— Final decrée far sale—Transfer of mort. 
gaged property by mortgagor, effect of—-Morigagee, 
rights of, whether affected, 


GENERAL INDEX, 


Morr Lat,e2 P. L. T. 614 


L MALAN v. TARA 
744 . 
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" . 
Where after the passing of a final decree for 
sale the judgment-debtor transfers hig interest 
in the property mortgaged, such transfer or the 
fact that the transferee’s name does not appear in 
the decree are no impediments to the sale, and 
cannot affect the rights of the decree-holder ‘to 


' realise his money, A Ram Camaran Das v, KANHAI 


Lab 





General déseription of mortgaged proporty, 
whether can be reatricted by enumerative description. 
As soon as there ig an adequate and sufficient 
definition, with convenient, certainty, of what is 
intended to pass by a deed, any subsequent erroneous 
addition will not vitiate it. Therefore, the entirety 
which has been expressly and definitely mortgaged 
cannot be prejudiced by an imperfect and inaccurate 
enumeration of the particulars of the mortgage. 
That is to say, a general description of the mort- 
gaged property cannot be restricted by its enumer- 
ative description following the general description. 
Pat Karika Nanp SINGH v Suiv NANDAN SINGH 





Interest payable half-yearly—-Option to 
sne for principal and interest on default or to sne 
for interest only. See LiMITATION Act, Scr. 

ART. 132 H 
Lease executed by mortgagor—Suit to 
recover rent by mortgagee Subsequent suit to 
recover principal and interest, whether barred, 
Bee Civin PRocEDURE Cone, O, IJ, R. 2 928 


Mortgage-bond attested by mortgagor as 
witness, effect of. 

A mortgagor is not bound by the recitals in the 
mortgage-deed. simply because he has signed the 
deed as an attesting witness. Pat Dira SINGH v, 

.266 





Lan 
- 








Mortgagee, duty of, to get valid deed emecuted 
— Possession taken under unregistered, morigage-deed 
—Redempliosi whether can be resisted on the ground 

e df noneregistration—“Once a mortgage always a mort" 
gage," appbicability of. 

It is fora mortgagee to have-& proper and valid 
mortgage-deed executed in his favour. Therefore, 
where a mortgagee takes possession of the mortgaged 
property under a deed which requires registration 
but is not registered, the principle “once a mortgage 
always a mortgage" applies and he cannot be per- 
mitted to resist the redemption of the mortgage on 
the ground that the mortgage deed is unregistered. 
Pat Raspati Bate, Suxwaro KUER 
Mortgagee in spossession—Accounts, method 
of — Failure to keep accounts, effect of. 

The rule applicable «o the taking of accounts in 
a case in which the mortgagee ia in possession of 





‘the mortgaged property and in receipt of the 


income thereof is that the gross receipts, 
whether they arise from the rents or from 
accidental payments are ascertained at the end of 
each year, and after deducting the necessary outlay 
on account of revenue, expenses of collection and 
preservation of the estate, the balance gges ta 
reduce, either in whole or in part, the interest, and 
if there isa surplus over, it goes to the reduction 
of the principal, the account being closed at the end of 
each year. : E 


. UTTAM ÜHAND 


< 
m 
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Jf the mortgagee refuses or negleots to deliver 
in the accounts the Court must take the best evi- 
dence available and decide upon it. The general 
presumption will, no doubt, be against the *mort- 
gagee, but this would not justify the Court in 
accepting without examination any evidence whioh 
may be offered by the mortgagor, L M C 


Payment by instalments--Default in pay- 
ment-—Possession, suit for—Limitation. See LIMI- 
TATION Act, Bca. I, ABT. 135 579 


Period fixed for redemption—Interest pay- 
. able annually--Mortgagee to sue on occurrence of 
default——Default—Suit on mortgage—Limitation, 
terminus a quo, - See LIMITATION Act, Scu. I, Art, 
132 l 441 











Personal covenant—Remedies open to 
mortgagee-— Money-decree obtained on personal cove- 
nant—Second suit for sale of mortgaged property, 
whether barred—Oivil Procedure Code (Act V of 
1908), O. II, r. 2, O XXXIV, r. 14. 

The right of a mortgagee to obtain a personal 
decree against the mortgagor, where there is an 
express personal covenant in the mortgage-bond, is 
quite distinct from his right to enforce the security 
clause by tho sale of the mortgaged property. 
Therefore, where there is a personal covenant as 


. well as a security olause, the mortgagee has two 
. remedies :— 


(1) to pursue the mortgagor personally upon the 


personal covenant in the bond, and 


(2) te ernforce the mortgage by selling the property 
for the satisfaction of his debt. 

But, as quired by Order XXXIV, rule 14, of the 
Civil Procedure Code he cannot sell the mortgaged 


property without instituting o suit for sale in 
' enforcement of the mortgage, 
- Order XXXIV, rule. 14, is an exception to Order . 
II, rule 2, Civil Procedure Code. 


Where in addition to the usual security clause there 


. was a personal covenant in a mortgate-deed to the 


effect that the mortgagor shall be liable to pay the 


. mortgage money, if the whdle or part of the mort- 


gaged property went out of the possession of the 
mortgagee, and the mortgagee, on being dispossessed 
by a third person, obtained against the mortgagor 
& decree, which became a waste paper upon its 
execution being disallowed in objection proceedings: 

Held, that the mortgagee was entitled to sue 
for recovery of his debt by sale of the mortgaged 
property and that in the face of the clear provi- 


- sion of Order XXXIV, rule, 14, his suit was not- 
." barred by Order II, rule 2 of the Civil Procedure 


.Code. Pat Foxit Deo NARAYAN SINGH v, BHAG- 

WATI SARAN BINGH 303 

Prior and puisne  morigages— Failure of 
puisne mortgagee to obtain possession within twelve 
years— Pleadings. - 

A puisne mortgagee is nob bound to file a suit 
for possession within twelve years from the date 
of hia mortgage, when the property is not in the 
possession of the mortgagor, but is in the posses- 
Sion*of a-third party or a prior mortgagee. L, 

~ INDAR SINGH v. BASANTA ; 679 
i Property mortgaged to several persons-—Sale 
in favour of third person— Vendee paying off prior 








INDIAN OASES. : 


(1921. 
Mortgage—contd, — . ——— . 


e 
morigagees but one—Suit by latter*to enforce mort. 
gage —Vendee, whether entitled to interest on sums 
paid by hiy. : 

A house was mortgaged successively to B, ©, 
and K, and was eventually sold to D. who obtained 
possession and paid off B and P. K brought- the 
present suit to enforce his mortgage and D,-claimed 
that he was.entitled to be paid the sums paid by 
him to B. and P. before the property could be 
sold and Also claimed interest on those sums up 
to the date of suit The Court decided in his 
favour but disallowed his claim to interest: ; 

Held, that D. having had possession of the prop- 
erty and having enjoyed its usufruct, was not 
entitled to interest after the date of possession. 
A ANANDI Prasad Dupe v, KRISHNA CHANDRA 
MuxzgRu, 19 A.L.J. 702; 3 U.P. LU. R. (A) 152 

738 

Puísne and prior mortgagee, rights of~ Sale. 
What passes to a mortgagee is the right to sell 

the mortzagor'sinteresb as it stood ab the date of 
the mortgage, subject only to this, that in his suit 
he must make all subsequent mortgagees parties 
if he wishes the sale to be free of their encumb. 
rances, 

Of any number of mortgages, the later can . 
always redeem the earlier, bub cannot be compelled 
to do so, and the earlier cannot redeam the later 
except by consent. WE APPIA K, R BUKMANI ÀAMMAL 
v. KATIUVAVA NARASIMHA IYER, 41 M. L. J. 64; 14 L, 
W, 86; (1921) M. W. N. 487 ! 


Redemption period fixed —Inieresl, payment 
of, annually with option to mortgagee ta sue om occur 
rence of default — Default— Limitation, commencement 
of. 

Where a mortgage-deed fixes a certain period 
for redemption and provides for payment by the 
mortgagor of interest annually, and in case of default 
gives the mortgagee the option of suing for the 
whole of the mortgage money, the mortgagee is 
not bound to sue on the occurrence of any default, 
and may sue at his option after expiry of the 
period fixed for redemption. A Mara Tana v. 
BragwAN SINGH, 19 A. L. J. 406 477 


—m Redemption, period fixed 
whether to run after expiry of period, 
: A shop was mortgaged three times tothe same 
mortgagee, The third mortgage contained the fol. 
lowing clause : — i 

“For the mortgage-money the shop is to be 
considered mortgaged. I shall continue to pay 
interest at the rate of Re, i per cent. per mensem 
and after paying off in one year the principal 
money due under the previous mortgages and the 
presentemortgage together with interest, I shall get 
the mortgaged shop redeemed, otherwiáe after the 
expiratiog of the stipulated period, I shall deem 
the shop as sold in lieu of the entire money. The 
mortgagor will continue to be liable for repairs as 
before: " : 

Held, (1) that according tothe true construction 
of the clause the intention of the parties was that 
the relation of mortgagor agd: mortgagee should 
cease afterthe expiry of th$ period fixed for pay- 








for —Inierest, 


. ment and that the mortgagees should become the 


absolute owners of the mortgaged property; . 


Mortgage—contd. l 


(2) that, therefore, interest ceased to run aftor 
the expiry of the stipulated period. L Munsui Lat 
VelEJ RAM ` 533 


> ‘Redemption previously decreed—Right to 
redeem reserved—Subsequent suit for redemption 





whether maintainable. 

In a suik.by'a mortgagor to redeem the fol- 
lowing decree was passed:—‘“The plaintiff 
should pay to the defendant Rs, ,400 with 
interest atthe rate of eight annas per cent. per 
mensem by annual instalments of Rs. 60 each 
from 31st March 1884. If the plaintiff were to 
pay more than Rs 50 the defendant should not 
refuse to accepé the same, In case the plaintiff 
fails to pay any instalment the defendant should 
take the land in his possession and receive the 
produce. of the land in lieu of interest on the 
remaining amount and Government assessment; 
and on the plaintiff paying the principal amount 
at the end of any Fasli year the land belonging to 
the plaintiff should be returned to him.” The 
mortgagor brought the present suit to redeem the 
suit property and recover possession: 

Held, that in the decree in the previous suit the 
right to redeem was reserved, and that the plaintiff 
was now entitled to sue for redemption. 
ABDUL RAJAK ALLISHA MULANI v. VAMAN GANESH 
PADLIKAR, 23 Bom. L. R, 593; 46 B. 1336 902 


Security —Bond—Enforcement of security 
—Cause of action— Limitation, terminus & quo, 

A gave alease of certain property to B, who as 
- security for payment of rent hypothecated two 
items of property in 1901. On the rent falling into 
arrears a decree for 1311 and 1812 Faslis was 
obtained in 1908. In 1805 Bsold one of theitems 
hypothecated to C. In 1908 4 sued to enforce the lien 
as against both properties and obtained a decree 
for skle without impleading C. Both the properties 
were sold in execution ofthe decree in 1912. A 
sold to D in 1916 allthe rights he had acquired 
in tha properties, who sued C in 1912 for recovery 
of a proportionate share of thé arrears: 

Held, that the security under the bond becoming 
enforceable on the decree for arrears of rent 
obtained in 1908, the present suit brought within 
twelve years from that date was within time, 

Held, also, that D was entitled to recover the 
proportionate amount from C. A MaHapko Rar v. 





BArDEO Rar, 19 A. L. J, 478; 8 U., P.L, R. (A) 96 
f 504 





suit against several defondants —Suit barred 
against one—Subseyuent revival. See CHOTA 
NAGPUR ENcuMBERED Estates Act, s.2 743 
» suit on—Death of mortgagor during gend. 
cncy of sutt—Sous brought on record as her represen- 
tatives— Objection by sona that mortgage not enforce- 
able against them as property hypothegpted was not 
absolute property of their mother but only held 
‘by her as limited owner, whether can be entertained, 
A Hindu father and mother executed a mort. 
‘gage, the father taking the loan and the mother 
furnishing the security. After the death of the 
father, the mortgagee brought the present suit to 





enforce the mortgage security, impleading the ' 


mother and her sons as representatives of the 
father as defendants. During the pendency of the 
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suit the mother died, and the plaintiff asRed the 
Court to note that the sons who were already 
on the record were her representatives also. 
The sons objected that the mortgage was nof 
enforceable against them, as the hypothecated prop. 
erty did not belong to their mother absolutely 
but had been inherited by her from her father: 
that she had only the qualified interest of a Hindu 
daughter, and that the mortgage had been exeouted 
by her under circumst&nces which did not make the 
transaction operative against the property in their 
hands as the reversionary heirs of their maternal 
grandfather: 


Held, that the question raiséd by the defendants 
could not be decided in the present litigation; that 
as, upon the death of their mother, they were 
noted on the record as her representatives, it was 
not opento them to setup a title hostile to that 
created by her, and that no question could arise in 
the present suit as framed as to whether the prop- 
erty was absolutely owned by her, or had been 
inherited by her from her father as limited owner, 
or whether, in the event of her death, the mort. 
gage transaction would be binding upon her sons 
as reversionary heirs to the estate cf their maternal 
grandfather C Hamipas Roy v. GIRINDARA MOHAN 
Bakshi, 25 C, W. N. 182; 38 0. L, J, 901 92 


, usufructuary  Fived rate — tenancy — Mot. 
gage, whether extinguishes tenancy— Mortgagee, status 
of —Payment of rent by mortgagee, effect of —Jwurtsdic- 
tion— Civil or Revenue Cowrt— Suit by mortgagee for 
declaration of rights—Agra Tenancy Act (TI of 1901), 
8, 95, applicability of. : 

The creation of a usufructuary mofigage over a 
fixed rate tenuncy cannot and does not operate to 
extinguish the tenancy, as the mortgagee does not 
thereby become a tenant, nor does the mere taking 
by him of a seourity from the mortgagor create 
any contractual relationship between the mortgagee 
and the Zemindar; the mortgagor continues to be 
thd tenant, and upon his death his heir or legal 
representative becomes the ftenant-in-succession. 
The mere fact that rentis paid by the mortgagee 
isnot sufficient to create a contract of tenancy, as 
such paymentis payment made for or on behalf of 
the tenant who remains liable under his contract. 

A suit by a usufructuary mortgagee of & fixed 
rate tenancy, claiming a declaration that the tenancy 
is still in existence, that he is the usufructuary 
mortgagee thereof, that certain proceedings, whereby, 
on the death of the mortgagor, a person caused his 
own name to be substituted in the Revenue Records 
in the place of the deceased as his heir from whom 
the Zemindar took a gelinquishment of the tenancy, 
were collusive, fraudulent and void and ineffectugl 
to disturb the plaintiff's rights or affect his right 
ia possession as mortgagee, is cognizable by a 
Civil Court and section 90 of the Agra. Tenancy 
Act does nòt apply to such a suit, inasmuch as there 





. ig no contract of tenancy between the mortgagee 


and the Zemindar. A SAUDAGAR SINGH v. GANGA 
Sines, 19 A, L. J. 702 274 
, usufructuary——Personal covenant "to gay 
debt if mortgagee dispossessed — Usufructuary mort. 
gagee’s failure to redeem prior mortgage, whether 





1064, 
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disentitlgs him to recover debt on mortgagor's 

personal covenant, 

Where a subsequent usufructuary mortgagee in 
possession does not choose to redeem a prior simple 
mortgage on the basis of which a decree is obtained 
against the mortgagor and the subsequent mortgagee, 
and the property is sold in execution of the decree 
to a purchaser who dispossesses the subsequent mort- 
gagee, the latter is still entitled to recover the debt 
from the mortgagor if there is g personal covenant 
in the mortgage-deed that the morigagor would be 
personally liable to pay the debt in the event of the 
mortgagee being dispossessed from the mortgaged 
property Pat RAMJANAN SINGH v. Kuns BEHARI 
SINGH, 6 P. L. J. 670. e 252 

with ^ possession —Redemption— Duty of 

mortgagee. 

When a person enters upon possession of land as 
a mortgagee, he is bound in law, when redemption 
takes place, to return to the mortgagor or his 
assignees the property which the mortgagor placed 
in his hands, A TaxEsmwAR PRASAD v. MAHARAJ 
SINGH. 114 


Muhammadan lady—Ostensible owner— 
‘Transfer, validity of, See TRANSFER or PROPERTY 
Act, 8. 41 7 

Muhammadan Law—Muhammadan family 
living im commensality, if form joint family — 
Presumplion—Acquisition of property, 

When the members of a Muhammadan family 
live in commensality, they do not form a joint 
family in the sense in which that expression is 
used with regard to Hindus, and in Muhammadan 
Law there is nob, as there is in Hindu Law, any 
presumption that the acquisitions of the several 
members are made for the benefit of the family 
ointly. ^C KRISANAJIBAN BANYAL v, MAHAMMAD 
MASIUDDIN MANDAL, 33 C, L. J. 369 
Dower— Widow in possession of husband's 
estate in dieu of dower—Transfer by widow— 

‘Dower, whether transferred—Suit by heirs of 

widow for share of estate—Transferee, whether can 

“demand dower. i 

Where a Muhammadan widow in possession of 
her husband's egtate in lieu of her dower debt trans.. 
fers. the estate by gale, such transfer does not 
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. Muhammadan Law—doncld, 


uécessarily imply the transfer of her lien on the | 


estate till her dower debt, ig satisfied, together with 
her dower debt, and in a suit by her heirs for 
possession of their share of the estate, the transferco 
is not, entitled to resist the claim and urge that the 
heirs must pay a proportionate amount of the dower 


debt.” A BINDESERI PERSHAD v. AFZAL KHAN, 19 A. 
L; J. 109 l l . 


— — IMarriag eof minow- Option of puberty — 
Knowledge of right. 

Under the Muhammadan Lew- a minor woman's 
right of option to.repudiate her marriage on attain. 
ing puberty: in. the absence of consummation is 
prolonged until she is acquainted with the fact that 
she. has sgch a right; or in other. words, if she- does 
not know that she has a right of rescinding the 
marriage, she will have the power. to do so when 
she isawere of it. -A BISMILLAH BEGAM v. NUR 
Mowaman, 19 A. D, J. 845; 8 U. P. LR. (AJ 765 


^ 





: i . 

~m - IinOr-—De facto guardian, power of, to 
transfer minor's property. 

Under Muhammadan Law a person who has 


charge of the’ person or property of a minor? 


without being his legal guardian, and who may, 
therofore, be conveniently called a de facte guardian, 
has no power to ‘convey ta anuther any right or 
interest in immoveable property which thé trans- 


feree can enforce against the infant, Q KANDHAT - 


Larv MoOHAMBAD MAHMUD Arsy 8 O Lid. 324. 
525 





Pre-emptlon-—Formalittes, — strict 
compliance with, ; i 
To enable a person to succeed in a suib to enforce 

a right of pre-emption based on Muhammadan Law 

he must comply strictly with the formalities re- 

quired by that law, and there must be clear proof 
that they have been duly observed. © Nasin 

CHANDRA SoRMA v RAJANI CHANDRA CHAKRAVARTI, 

25 0. W. N. 901 19 


— Wa kf — Mutwalli, office of, nature oj --Sutt 
by mutwalli fo restrain infringement of right of trust 
—Procedwre—Leave of Court, whether necessary— 
Civil Procedure Code (Act V of 1908), O. Ir. 8. 
A mutwalli ia a trustee for the management of 

wakf property,and in every case the appointment 
and succession of the mutwalli are detérmined by 
the terms ofthe trustand itis necessary. to. go 
back to the terms of the trust, to discover the 
rules governing the appointment and succession of 
mutwallis in any partioular case. 





Where & de facto mutwalli of & mosque complains. 


of a, particular infringement with the, rights of the 
mosque, the person alleged to have made the 
infringement has no right to challenge the legal 
position of the de facto muiwalli and put the 


de facte mutwalli to proof to establish that his title . 


is satisfactory. A person challenging the de facto . 


muiwalli’s position must adduca evidence to show 
that he has no title. 


Tha permission of the Court under Order J,, rule 8 


of the Civil Procedure Code is not necessary to. — 
enable the mutawili of a mosque to maintain a snit 


on behalf of the trust, A Bunarsiv, ALTAF han 





successor. 
Whatever power a mutwallí, who is not .the 
founder of the wak/, might have, when in his death. 
illness to appoint a successor, he has no power 





Mutwalli, power of, to appoint 


- whilst in-health so to do, and still lesa to draw up. 


a scheme for succession to the office of mutwalh. 
Pat Azizunnissa v. GHOWSAN KASAB 


Mutual account, test for determininz. See 
-Limitation Act, Scn. I, Art, 83 950 


Negotiable Instruments. AcE (XXVI 
of 18813, S. BÜ—Promissory note—Interest — 
Rate where no interest mentioned. in promissory 

‘note. l l 
. Where there is no stipulation in a. promissory note 
for the payment of interest, the Court can allow 
only 6 percent. interest, Pat SAMARENDRA NABAIN 

SINGA UHAUDHRY V, MAHADEO, RAUY 296. 

Notice—Registration, 
notice, See. MORTGAGE 


2 


whether _ constructive. 


<+ 


. assumed that the 


‘VoL LXIH] ^. e 


€. 
Oste 1sible owner. 
ERTY Act, 8 4! * 


* 


See TRANSFER OF PROP- 
25 


‘Oudh Rent Act (XXII of 1836, s. 3 


(8) —" For which he is liable to pay rent,” meaning 
eof. l . 

The expression "for which he is liable to 
‘pay rent" in seotion 8 (8. of the Oudh Rent Act 
‘constitutes -the distinction between an under-pro- 
prietaty and a-proprietary right, and refers to a 
potential, and not necessarily a present, liability, 
O Bixazoo v. Anant BAHADUR Sinem, g O. fa J. 
811 551 
—-2 S. LOB (I3) —"Sharer," meaning of— 
. band held in lieu of maintenance —Holder, right 
. Of, to sue for profita, 

. The word "sharer" as used in section 108 (15) 
of the Oudh Rent Act means a person entitled to 
Share in the profits of the land by virtue of his 
Or her interest therein, as evidenced by the entry 
of his or her name in the revenne papers 

, A lady who is recorded as holding some land in 
lieu .of her maintenance for life, without any 
power of- transfer, is entitled to sue for profits in 
& Rent Court. O Bisuwa Nava SINGH v. HAM RATI, 
80 L J, 310 18 
Pardanashin lady, document executed 
, by — Denial of execution—Execution, assumption us 
, to —Independent advice, when unnecessary. 

, A pardanashin lady and her brother joined in 
effecting a mortgage, and a deed was duly executed. 
In a suit to enforce the mortgage, the lady denied 
execution of the document and pleaded want of 
independent advice. It appeared that registration 
of the document was effected atthe lady’s house; 
that. she put her mark and thumb impression on 
the document below the acknowledgment of execu- 
tion, and that her thumb-mark was also obtained in 
the.Sub.Rezistrar's book : i 

Held, in the circumstances, that due execution 
of the document by the lady could be safely 
document was undoubtedly 
understood by her, and that it was not neosssury 
that there should have been any independent advice, 
A Bear LAL Sanu v, MUHAMMAD Husay, 3U P i. 
B.A.) 9l 574 
Parties—Plaintiff omitting to implead all heirs 

of deceased debtor, effect of, See LIMITATION cr, 
‘Sew |, Arr 61 
Part! CLIN, suit for —Misjoinder af causes of action 
, —ÜObjection, when to be taken — Waiver - Appeal, 
“An objection that there cannot be a decision in a 
guit for partition of rights subordinate to that of the 
co-sharers, cannot be gone into for the first time in 
&ppe4l, as such an objection should be taken in the 
Court of first instince and if not taken. must be 
deemed to be waived VIDNAPORE ZEMINDARY 
Co, utp. v NARES Nagar Roy, 352 5,4 6:7 161 


Partition suit— ou:t-fee payable, See Cover 
Fees Act,s.7\4 (c) | z 203 





iis Interests, severance of —Minor plaintiff, efèct 


» Of. 

The institution of a suit for partition of joint 
fdmily property -does not effect a severance of the 
interests of the parties in cases where the plaintitf 
isa minor N Jaxeqau jar arya 59% 
Party failing to carry ott o-der, effect-of. 

“Where a plaintiff is ordered by. the -Vourt to take. a 
necessary step, such as to add necessary parties; and 

€ 
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Party —coneld. . 

9 . 
he refuses to do so, the Court would be justified in 
dismissing his suit. A BHAGWATI PeRsHAD v, BABU 
Lar, 19 A. L. J. 525 54 


-Penal Code (Act XLV of 1860), 


ss. 25, 465, 471—“Intent fo defraud,” 

meaning of —Fraudulenily using forgel document as 

genuine ~Morphia obtained under forged prescription 

—Offence. 

The expression “ingent to defraud" in section 25 
of. the Penal Code means intent to deceive in such 
a manner asto expose any person to loss or.the 
risk of loss, and loss means not only a deprivation of 
property but covers the infringement ‘of any right 
possessed by a person. . 

Accused obtained a prescription from a medical 
man for one tube of morphia and altering the 
words “one tube” to “four tubes” presehted the 
prescription to a chemist and obtained four tubes 
of morphia from him: 

Held, that the accused was guilty of an offeuce 
under section 471 of the Penal Code. L ROBINSON v.. 
EMPEROR, 72 On, L. J, 631 61 
ss. 71, 148, 324, 326, 449—. 
Applicability of s. 71—-Separate sentences, legality 





Of. : 

Section 71 of the Penal Code applies only to a 
case of simple assault which is stated as the com. 
mon object of an unlawful assembly in the charge 
framed in the case. But if in the prosecution of 
the common object "to commit assault’? more than 
mere violence or assault, such as grievous hurt or 
death, is caused, that section will nob apply and 
separate sentences passed under sections 48 and 324, 
and section 3’6/t49 of the Penal Code would not 
be illegal. Pat Maruora Rar v. EuPEnon, 2 P, L. 
T- 816; 22 On. L, J. 702 830 
ss. 95, 500~—Defamation—Complaint 

based on trivial remark—No harm to complainant — 

Procedure, 

A criminal complaint of defamation based upon 
a more trivial remark, no harm being suffered by 
the ° complainant by the remark, should not be 
entertained, as the matter is one falling properly 
within section 93 of the Penal ode. A SARIF 
AHMAD v QABUL Sines, (9A L J 4:25:83 U P. f, R. 
(A) ThAVÀ 435 02 7R mof FIS 875 
sS, (00, 304 -Dingerous | assault — 

Self-defence —Dealh | caused —Right of self-defence, 

aphether exceeded 

- ^ hére an assault has once assumed a dangerous 

form, every allowance shoal! be made for ona, who, 
with the instisot of self.preservation strong upon 
himself, parsaes hia defence a little further than to 
a odcfectly cool by-stander would seem. absolutely 
necessary. e 

A murderous mob went about the village looking 
for tne accused, with the declared intention of 
killing the accused who had taken refuge in a 
co-villager's house and hidden themselves in a dark 
kitchen at the back of the house. The mob broke 
into that house. and two of them made their way 
with torches to the kitchen and attacked tha 
accused ther: The accused attacked their assail. 
ants and killed one of them: ° g 

Held, that the accused had npt exceeded their 
right of private defence and had, therefore, com. 
mitted no offence in cansing the death of one of 








pe t, 
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their jee assailants. EB GURLINGAPPA SHIDRAMAPPA 





v. EMPEROR, za BOM. L. R. 513 ZZ CR L. 154 
SS. 169, 3:3 Fight between two 


factions—. Absence of finding -of common intention 

or of who struck whom—Conviction based on pre- 
- sumption, legality of —Affray. 

Where two factions engage in a fight, and i ineei 
are caused to persons on both sides, in the absence 
of a finding as to who actually cau-ed the injuries 
and: who beat whom, or of a common ‘intention, .& 
conviction ` under’ section 374 of the Penal. Code, 
based. on. 9. mere presumption that. the persons 
convicted must have* caused hurt, cannot be main- 
tained. In such a case a conviction under secti n 60 
of the Penal .Code would be more appropriate, 
A Sis Husain v. EuPEROB, - 9 A L. J. 487. U. 
P. L. & (A ) 101; 220R uJ 621 - 157 
.. 183—Criminal Procedure Code (Act V 
< of 188), 3 95° Disobedience of order promulgated 

by: public | servant— Sanction to prosecute, whether 
i necessary Knowledge of accused, proof of 

“order to obtain a conviction under section 188 
d $heiPens! Code, it is necessary thar either there 
should be g complaint by the public servant whose 
order “has been disob»yed or sanction under section 
195 of. the Oriminal Procedure Uode. 
‘ It is the.duty of the prosecution in every case 
ünder section, !~8 to pruve by positive evidence that 
the accused had knowledge of the order with the 
disobedience of which he is charged. The proof of 
general.notification promulgating the order does not 
satisfy the requirements of the section $u Hmperor 
v. nt 22 VR. v, J. 735 863 
39—Criminal Procedure Code (Act 
€ F of Sei 8 373 Making false declaration— 
~ Statement unconnected with judicial proceeding ~ 
- Order directing prosecution, legality of. 

A Magistrate has no jurisdiction to direct 

under &ection:470 of the Oriminal Procedure ode 








the prosecution df a person for an offence under 


section 7:99. of the Penal Code in fespeot of a 
statement or declaration made by*that person 
which is entirely uuconnected with the judicial 
proceeding before the Magistrate i. JIWA SI-aGH 
Us EMPEROR, 2« On. & J. Ab +13 
. .88. 201, Z218—Causing disappearance 
. of evidence of offence— Public servant framing 
incorrect record to save person from punishment - 
| Suppression of genume statements of witnesses~— 
Fabrication of incorrect record by Police Uficer—~ 
Intention. 
< The accused, a Police Oticer, in investigating & 
theft case took down the statements of certain 
witnesses and also preparede a panchnama of tho 
search of the house of the suspect. Next day he 
suppressed the genuine papers and fab.icated an 
incorrect record of the investigation On these facts 
he was convicted and sentenced und : r sections -0. 
and 2 8, Indian Penal ode: 
\ Held, confirming - the ^ accused'a conviction and 
sentence under section Z.N, that. his conviction 
under.section 2). was not maintainable. ‘ 
Por Fawcett, J —The expression " ‘any evidence of 
the commission , of- that offence” in section zU, 
Indian Penal Code, clearly 'refera, not to evidence 
in the estegsive sense ip wich that wordis used 
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| 
Penal Code- cia E e EE: 
in the. Indian Evidence Act, bnt to BxideuBe in its 
primary sense, as meaning anything. that is likely 
to make the crime evident, such as the existegce 
of a wounded corpse or of blood stains, fabricated 


. documents, or similar material’ objects ‘indicating 


that an offence: has been committed. The - 'gtate- 
-ments of witnesses and pee do- mot cone 
stitute such evidence. : 

Pec. Pratt, J ( Parvestt, J., dubitante) +~Seation 218, 
Indian Penal Code, is much wider and embraces 
cases other than those im which a principal offənder is 
screened. The gist of the seotionis.tle stifling of 
truth and the perversion of the course of justice in 
cases where an offence has been committed lt is not 
neóessàry even to prove the intention to screen any 
particolar person ‘lt is sufioient that the acoused 
knows it to be likely. that jas-ice will not be executed 
and that sume one will escape punishment for the 
offence. - B ANVERKHAN MAHAMADKHAN V. EMPEROR, 
25 Bom. L. R. 824; 22 CR. 1. J. 699 145 


—* SS. 300, 322,. 325, . 326 -Murder - 
Culpable | homicide —Grievous hurt —Stabbing by 
pen- knife —Denth caused Offence 

` There can be no convictidn for murder or for 

culpable homicide not amounting to murder where 

the corpus delicti is not established ^ Culpable 
homicide is murder where .he party inflicting the 
injury does it either with the intsntion that it 
should cause death or with the knowle!ge that ib 
may do so [t will nob b» murder if the case falls 
within any of the exceptions noted under section 
310 of the Penal Code.  Vhere there is neither 
intention, knowledge. nor likelihood that the injury 
will or can result in death, the offence would be 
neither murder, nor culpable homicide not amount- 
ing to murder, but would be 'voluntarily causing 
grievous hurt’ under section 22 and the convic- 
tion in such a case would be either under section 

4 or section i2» according to the nature of the 

weapon used. 

Acoused, a young man, in a scuffle with aer 
young man stabbed the latter with a pen-knife in 
the abd men and caused his death : 

deld, that having regard to the facts :— 

(a) that the weapon used was nob a dangerous 

one i 
(b) that the injury inflicted was only one: and 
(c) that ib was a pure arcident that tho blow was 
struck in &teider region, the accused was 
guilty only of an offence under section 126 
of the Penal ode L Gaurax MUHAY-UDe 
DIN v, EMPEROR, 22 OR L. J 698 450 


——. S. 390, Exception (1)—Grave and 

sudden provocation, what anounts to 

Betore 4 person can claim the benefit of Excep- 
tion 1 tosection Us of the Penal Code, he must 
prove (i) that he was deprived of the power of 
self-control, and (si) thas the provocation was so 
grave and sudden as to reasonably justify such loss 
of self-control In other words, if ought to be 
distinctly shown not only that the act was done 
under the influence of some feeling which took 
away from the person doing,i* all conttol over 
his action bus that that feeling hud an alequate 
cause on the absence of such proof, the atrovity 
of the. offence will not be- mitigated aud the 

e 
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è 
offender wil not be able to escape the legal cons 
sequences of his aot, i 

A person who flies into a passion without just cange 
afd goes about -slaughtering peop'e nfay beinsanc 
but if he is sane he cannot defend his action 
on the ground of provocation.. Ll. LAL SINGH v. 
EMPEROR, 4: CR, L J. 874. i 610 

- Sa :02-—Murder—Premeditation, absence 

of —Sentence, appropriate. 

The mere absence of premeditation. is not, in 
every case, & sufficient ground for impósing the 





lesser penalty for murder’ Everything depends on ` 


the circumstances of the particular base, 


In re Buyri Rasarya, 18 L, W., 612; 22 OR. L. J. 613 
149 





S. 378—Theft, definition | of —Forcible 
vemoval of- property to compel payment of amount 


due, whether theft. f di 


- 


It is essential for theft, as defined in section 878 
of the Penal t'ode, that property should be removed 
with the incention to take it dishonestly, in other 


words, there must bean intent to cause wrongful - 


gain to one person or wrongful loss to another 
person. 3 ^ 

The forciole removal of property with the inten- 
tion of compelling the owner to make & payment 
which he is legally bound to make does not amount 
to theft, inasmuch as there is no dishonest inten. 
tion. Pat Darnav SHAW v. Emperor, 2 P |. T, 
633; 22 Cr. L. J. 673 6 
SS. 390, 376 -Dacoity—JAfurer. com. 
' mitted during vetreut. —Offence— Liability o members 

*of gang. > : 

A murder committed by a member of a gang 
of dacoits while currying away the stolen property 
is murder committed inthe commission of dacoity 
within the meaning of section Y> of the Penal 
Code, and all members of the gang are liable to the 
punishment provided by that section. LASHKAR 
v. EMPEROR, 22 CR. L.J. 697; 4 L. 276 623 
S. 400 -'" Belong," meaning of—Casual 

‘association with dacoits, whether sufficient 

"The term "belong" in section 40 of the Penal 
Code implies something more than the idea of 
casual association: it involves the notion of con. 
tinuity and indicates a moce or less intima.e con- 
nection with a body of persons exiending over a 
period of time sufficiently ling to warrant the 
inference that the person affected has identified 
himself with a band, the common purpose of which 
is the habitual commission of dacoity 

Therefore, a person who has joined dacoits in 
one dacoity and as snch must have known that 
they were a gang of habitual dacoits, cannot be said 
to “belong” to the gang within the meaning of 
section +0, indian Penal Code, A BaaButi v. 
EMPEROR, WA. Lh. d 7.0; 22: R. u d, 667; 8 U, P. L. 
R. A. 0 - < 455 
S. 403, offence under, committed outside 
jurisdiction of Magistrate. See URIMI AL PRO- 
CEDURE Cope, s. 631 ME. 

S. 420—vheating—Complaint by person 
other than person cheated— (Court, duty of 

It is absurd to expect a Court to take any notice 
of a complains of @haating excspt wheu it i» ous 
in by the person actually defrauded. i, KAPUR 
OHAND v, Ueas sais, 24 UR. L Ji 074 434 
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Pleadings. ° 

See APPEAL ` 497. 

See CiviL PROGEDURR Cops, O, XXXIV, n. b 564 

See LANDLORD AND TRNANT 219 

See MongTGAGE 679 
Power-Of-attorney, construction — of— 

Appeal, whether part of proceeding to recover debt, 

Where the manager of & Bank was authorised , 
by a power-of attorney to take and useall lawful 
proceedings and means for recovering and receiv. 
ing debts and advances and also to commence 
and prosecute and $p defendat law all actions, 
suits, claims, demands and disputes: 

Held, that the powers conferred upon the manager 
were wide and comprehensive enough to inolude 
the power -to prefer an appeal L BHARAT 
NATIONAL Bank v, Firma MOHAN Lat-Baucwan Das 

48 


Practice. 


See CRIMINAL- PROCEDURE Conk, 
s, 439 





Counsel!'s fees—Taxation—Discration, See 
Costs i 7 





Insolvent dealing directly with creditors to 
secure composition, ‘legality of. See Presinrvcy 
Towns INSOLVENCY Act, 8. 28 | 

Pre-emption—Contract, right -to pre-empt 
based on—Covenant to re.convey—Rule against per. 
‘petuities, covenant offending against, whether enforce. 
able+—Test for determining whether covenant violates 
rule. 

Plaintiff brought the present suit to enforce his 
right of pre-emption in respect of certain inmove. 
able property and based his claim on the fol. ' 
lowing covenant in a conveyance of the said prop. 
ery i— 

" jf it became necessary for the tranaferee or hia 
successor to sell it to anybody, he or his successor 
would be bound to sell it either to the 
vendor or to his nephew the plaintiff. or his 
heirs at the rate of 2U rupees per Kedar:” 

Held, that the foregoing covenant was obnoxious 
to the rule against perpetuities and plaintiff's claim 
based thereon was untenable, 

An option to arise on any intendéd sale or other 
"particular ‘kind of alienation by the owner, for 
example, a fight of pre-emption or first refusal, is 
subject to the rule against perpetuities, and to bind 
the iand or prope ty, must comply with it, unless 
the risht is cunterred by statute. It muy be 
entirely void, even where limited to a proper period, 
if intended merely as a total check on alienation by 
the owner. 

‘Yo test whether a covenant violates the rule against 
perpetuities, one must look, not to the particular 
events which may have actually happened, bnt to 
all pds-ible contingencies. © NABIN UHANDRA SORMA 
V. DAJANI UHANDREA UHAKRAVARTI, 26 J. W.N nt 

| ° 196 

Bale in favour of two persons—Suit 
against vendees and other persona alleged to be real 
purchasers - Death of one vendee before suit —Legal 
representqtwe brought on record after limitation 
effect of. 
A suit for pre-emption, brought against two 

veudees named in the deed and certain other persong 

alleged to be the real purchasers of the property, 
oanuot proseed ifat the date of the suit” ona of 
the v-nde»s is dead and his legal representatives 
are impleaded in the suit after the period of 
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limitatiog has passed, inasmuch as the sale being 
a joint sale and without the vendees whose riames 
are to be found in the sale deed being before the 
Court no relief can be given even against the 
other alleged- real purchasers. O Jar Jar RAM v. 
Darshan Lan 80. L.J 30 £53 





INDIAN OASES, 


'suit— Decree, directing deposit- of purchase- ` 


money uithin a -fived. period—Payment made o, 


vendee out of Court and certified to Qowrt'within that 

period —Decree, whether compligd with. 

Where a decree for 
pre-emptor to deposit the purckase-money to the 
credit of the vendee within a fixed time, the pay- 
ment of the full amount due to the wendee into 
the hands of the vomlee out of Court, and the 
certifying of such payment by the vendee to the 


pre-emption directs the ` 


Court within the period allowed by the decree, isa 


ful compliance with the spirit as well as the letter 
ofthe decree. A SUKHPAL Sisenv, ABDUR RAHMAN, 
19 A. L. J. 493; 3 U. P. L. R. (A.) 108 889 
Presidency Towns Insolvency Act 
(Ill of 1909), ss. 28, 3O0-—Contract. Act 
-(IX of 1872), ss. 134, 185— Principal and sureby— 
Partial satisfaction by swrety—Insolvency of debtor 
—Composition by principal creditor—Right of surety 
to refund of part payments — Annulment, order of— 
Omission of terms of composition, effect of— Imsolvent 
dealing directly with creditors io secure composition, 
legality of —Practice, f 
“The conduct. of a creditor which releases a surety 
of: an insolvent debtor from all further liability does 
not make the: creditor liable to return payments 
already made to him by the surety. Part pay- 
ment by a surety’ is part performance of the 
contract and a partial discharge thereof; and a 
surety who h% made’ such part payment has no 
further. liability as to that part of the contract 
from which he could be discharged : 


As regards such part payments he is no longer ` 


the surety but the principal creditor, as the effect 
of the part payment is to transfer to him so much 
of the cause of action against the prinoipal debtor, 
This cause of action against the principa? debtor 15 
not ordinarily affected by any composition which 
the principal creditor may subsequently accept 
from the debtor, and it can, therefore, give him 
no cauge of action for the return of the money 
already paid. 

‘When, hewever, the debtor becomes insolvent, not 
only isthe surety debarred from suing by the insol. 
vency, but his right of proof is restricted 
liable for the whole debt, he is not allowed to prove 
until he has paid the whole debt  lfhe is liable for 
any part of the debt; he cannot prove until he has 
paid all that lie isliable.to pay, in which case he is 
entitled to prove the amount of ipe debt which he has 
paid, ‘and the principal creditor’s proof is reduced 
accordingly. 

In & case of part payments the surety is of 
necessity represented in the insolvency by the 
principal orsditor who proves for the whole debt. 

The acceptance of a composition by the principal 


If he ia 


ereditor during the insolvency of a debtor after. 


part payments by the surety will not entitle the 
surety te a refund of such part payments. The 
párb* payments were a part performance of the 


contract of suretyship and so putan end to the 


. [1991 


Presidency Towns Insolvency Act- 
— conold., a x 


y LL 
relation of principal creditor and surety and to all. 
the incidents arising from that relation. 

The, omission to embody the terms of a con®. 
position in the order of annulment under section 30 - 
of. the 
make the order a nullity. ett 

Per Seshagiri Aiyar, J —The pracbice of insolvents 
directly dealing with creditora to secure 2 com- 
position, though irregular, is not illegal. 


If there is a private composition and the. 


matier does not come before the Insolvency :'oart, 
such a dealing with the principal debtor behind the 
back of the surety may have the effect of discharg- 
ing the surety, but where, after notice to the 
surety, the composition is accepted by the Court, 
it becomes an act of the Court and the principle 
of sections 134 and 186 of the Contract Act can have 
no application, Ml Bomeay Co, Lro. v OFFICIAL 
ASSIGNER of MADRAS, 40 M. L. J. 404; (1921) M. W. 
N. 2815 44 M, 381 173. 
Prevention of Cruelty to Animals . 

Act (Xi of 1820), S. 1 (Z), extension of, 

to certain district, effect of. See BOMBAY DISTRICT 

PoLtcE AoT, s. 62 824 
Principal and azgent— Mukhtar-am, acts of, 

whether binding on principal. = 

The mere fact that the am-mukhtar of 8, person 
gives another. an assurance that a purchase of. 
property iw him would not be objected to, would, 
not estop the mukhtar's principal and those claim. 
ing under him from disputing the title of the- 
purchaser. © Joti PROSAD CnaATTERJEN v. Dasa- 
RATH GHosH À 109 
Pronate and Administration Act 

(V of 1831), S. 57—Applicution for Probate, 

where ta be made—‘Districts,’ whether applicable to . 

High Court. 

The District Judge refused an application for 
Probate of a Will under section 57 of the Probate 
and Administration Act, holding that asthe major 
portion of the property of the testator, who lived 
in Caleutta, was situate in Calcutta and as all the 
witnesses to the Will lived in Calcutta, the applica- 
tion could be more justly disposed of by the Calcutta 
High Court in ita Original Side: 

Held, that that was no ground for refusing the 
application. ; 

'Quarei—Whether the word "districts" in section 
67 ofthe Probate and Administration Act applies 
to the High Court 

An applicant for Probate ofa Will is dominus 
litis and his choice of the forum should be given. 
effect to, unless there are sufficient grounds made 
out to show as to why the proceedings should not 
be held there. If an objector does not agree on ths 
point, that®is no ground in itself for deciding in 
his favour. © ANANGA MOHAN PAL v BALAI UHAND, 

















33 C. L J, 286 523 
Procedure, 
See Crvit PRocEDURE Copz, s 151 501 
O. IX, R. 3 446. 
O. IX, R. 8 756 
See ORIMINAL PROCEDUEE CODE, 8. 148 828 
See ExTRADITION Act, 8. 2 Pld 8i9 
See VENAL OODE, s. 45 875 
See PROVINCIAL [nsonvency Act, 8, 4 601 . 
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‘residency Towns Insolvenvyy Act does not, 
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Procgd ure—Juthority to be followed, 


In matters of procedure it is most advisable that 


the preponder&nce, of authority in this Court should 
be followed, even suppcsing that if the matter were 


res integra. one might come to a different conclusion. - 


e| Arra K R. KUKMANI “AMMATL w. KATTUVAYA 
NARASIMHA IYER, 4! .M, L,J. 555; 44 L OW. 85; (182 | 
M W N.47 . : , ^ 7830 
— COUT, power of. 

A Oourt does not :sib asa disciplinary body tó 
punish partes for inept procedure, when their 





right is clear and ‘no misunderstanding, surprise of | 


prejudice can occur to the other side A ILANIFUN- 
NISSA v. CHUNNI LAL, 19 A. L.J. 543 0 PLR 
(A. Al 18 
Process fe2S—Delay in paying, effect of, 
. Bee IVID PROCEDURE Conr, O XVI, g. 1 736 


Promissory note payable on demand—- 


Oral agreement postponing payment, whether 


‘can be proved — See EVIDENCE Act, 5,02 673. 


Provincial Insolvency Act (ill of 
1907), SS: 3, 46—Insolvency matter —Order 
of Subordinate Judge—Appeal. 


No appeal lies to a High Court against an - 


order made in the exercise of !Insolvenoy Jurisdiction 
by a Court subordinate to a District Court. Under 
section 46 of the trovincial Insolvency Act such 
appeal: lies to the District Court 
MuLLick v BAMANI MOHAN Goswant 848 
m= SS. t.p 37, 47—Hraudulent preference, 
proof of, requisites of-— Single applicution against 
members of joint Hindu family for joint participation 
an fraud, maintainability of—Civil Procedure Code 
(Act V or 190%), O. I. 





In an application under seotion 37 of the Pro. 


vincial Insolvency Act, 1407, it is not sufficient to 
prove that the transfer had the effect of giving 
preference to a creditor; it must be proved further 
that there was the view or the intention to give 
that creditor a preference. - 

_A single application for adjudication may be 
filed against the membera ofa joint Hindu family 
by 2 creditor, if those members have been guilty 
of a joint act or joint acts of fraudulent pre- 


ference, subject only to the condition that, if the . 


application were to be treated as a suit, the snit 
should not be bad for multifariousness, i.e, for 


misjoinder of different causes of action against 


different defendants. Wi Boniserr: MaMayya 2, 


Korta Korayra KOMMUTI Bamayya Rice MILL Co, - 


29 M. L. T. 288; 19 1) M. W. N, 880; 40 M,L 4 670; 
44 M. 810; 14L W. 428 916 


S. IG (5)--Mortgage by inselvent— 





wm 
= 


Consideration employed in paying off creditor and. 


bringing insolvency proceedings to an end-- Mortgage, 

validity of, successor of mortgagor, whether can 

question. | e 

In a suit by a mortgagee for recovery of the 
money due on his mortgage, the heirs of the mort. 
gagor objected that the mortgage was invalid on 
the ground that it was effected after an order for 
adjudication had been made against the mortgagor 
uder the Provincial Insolvency Act It appeared 
that afew months after he was declared insolvent, 
the mortgagor mortgaged his property and devoted 
tlie consideration Money to paying off his principal, 
if not sole, creditor, who held a prior mortgage. 


No objection was raised either by the Receiver- or 
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the Court which appointed ihe Heceiver io ihe 
transaction and the effect of it was to bring the insol- 
verry proceedings to an ond : 

Held, (1) that the heirs of the mortgagors, being 
neither representatives of the Receiver, nor creditors 
of the mortgagor, but who stood in the latter's 
shoes, wert not competent to object to the validity 
or enforcement of the mortgage; ; 

12. that the trasaction was protected by the 
provisions of clause (5) of section’ 16 of the Pro- 


' vincial Insolvency Act, and asthe considération money 


was employed in paying off a prior mortgage and 
thus terminating the insolvency proceedings, the 


mortgage sued on was notinvalid A SHIAM SARUP 
6 ^ 


v. Na Dn Rag, A ud b 345 A. 555 
— —— S, 16 (5)—Mortgage prior to adjudication 


of mortgagor as insolveni— Morigagee, right of, to, 


realise debt—Transfer by Receiver. E 

Where a person prior to being adjudicated in- 
solvent executes a mortgage, the mortgagee as a 
secured creditor has, by reason of section J6 (5) 
of the Provincial Insolvency Aot, uw right to proceed 
with a suit upon the mortgage and to realise his 
security, in spite of the fact that the equity of 


redemption has vested in the Receiver, who has no. 


right to transfer the mortgaged property freg of the 
claims of the mortgagee. A MoHAMMAD MUNIR-UD- 
DIN v, MAHMOOD BakusH . 9 
S» BO- Joint debt-—Set off—Separaie debt-— 

“Mutual dealings" — , : 

A joint debt cannot be set off against a separate 
debt under the Frovincial Insolveney Act ‘Thus, 
where A and B are sued by a Bank on a joint 
promissory note, B cannot set off agathst the bank's 
claim on the note an amount admittedly due to him 
from the Kank on his deposit account, since the 
dealings on the deposit account and on the pro- 
missory note are of a different character, and do 
not come within the term “mutual dealings.” B 
TRIMBAK GANGADHAR  GOKHALE v. 
IamxBaAyg KiRTANE, 28 Box L. R. 557; 46 B 219 





s; 906 
Provincial Insolvency Act (V of. 

1920), SS. 4 75 (2)—insolvency Court, 

power of-—Transfer of Property Act (IV of 1862), 

s. §8—Fraudulent transfer by insolvent before in- 
. solvency —Inquiry—Procedure—Decision-—Appeal. 
“An insolveney Court has to administer the law 
under its own procedure and to decide questions’ 
arising in insolvency which are covered by special 
provisions of the Insolvency Act where for example 
a trustee is given a higher title than the original 
debtor. But the Insolvency Court also has to 
apply, and to decide All questions of general law 
including such questions as are raised by section 64 
of tLe Transfer of Froperty Act. 

In s cage where itis alleged that the insolvent 
has sold his property before the insolvency merely 
with inten to defraud and delay his creditors 
there ought to be a full inquiry between the 
Receiver and the creditor on one hand, and the. 
debtor and his family on the other as to the bona. 
fides cf this transaction and in the mein the. 
provisions of, the Civil Procedure Code are appli.. 
cable to such inquiry, and there ought to be sworn - 
testimony and the-same care used with ‘regard | 


RAMCHANDRA 


Provincial Insolvency Act--1920-- 
coneld, e 


* 
to ducuments and the admission or rejection of 
documentary evidence, as in s suit. 

A decision on a question whether an insolvent 
three years before the insolvency sold hia property 
merely with iutent to defraud and delay his 
creditors is a decision on a queition of title within 
the meaning of -section 4 of the. Provincial In- 
solvency Aot, 1920, and is appealgble under section 
75:2) of the Act A Suixei PRASAD v, AZIZ ALI, 
19 A L. J. 8623 U, P. L. R. (A.:196 : 601 
S. 3S -—Insolvency -Composition—Secured 
creditor, whether bound by order of—Insolvency 
Qourt— Consent. e 
“A secured creditor of an insolvent is unaffected 





by any composition scheme, unless it is approved: 
of by the Court and consented -to by him gk 


JUGMOHAN .PRADHANI v. INDRA ÜHANDRA 
Provinclal Small Cause Courts Act 

(IX of 1887), S. 25- High Court, power of 

interference of. 

Although the powers.of a High Oourt under 
section <6 of the Provincial Small Cause Courts Act 
are wider than those conferred on it by section 115 
of the Civil Procedure Code, it will ordinarily not 
interfere in cases merely because there has been 
a mistake in law in the application of a Statute, 
but ib. will do so when the Court has gone’ com. 


pletely wrong. A ABDUL Aziz v, Munna Lat, 19- 
435 


A.L. J. 555 - 


tee Sch. 1f, cl. [I—Ciril Procedure Code 
(Act V of 18 8), s 102—8uit for haq chaharum, 
whether cognizable by Small Cause. Court —Appeal, 
` second —C usta — Wajib.ul-arz—Halat dehi, pre- 
, pared subsequently, value of. 
“A suit for hag chaharum, or one-fourth share of 


"the sale-proceeds of a house, is not cogifizable by, 


a Small Cause Court; consequently the provisions 
ef section 102, Civil Procedure Code, are no bar to 
s second appeal therein. 

The wajib-ul-arz of a patti prepared aba Settlp- 
ment in 1836 recorded a custom that in cases of 


persons, described as parjotdars, selling the material. 


of their houses, the Zemindars were entitled by 
way of hag chaharum to a one-fourth share of the 
sale-proceeds Ata later Settlement in 15885 a 
document, known as the halat dehi, was prepared, 
but this made no mention of the existence or none 
existence of the custom of haq chaharum, on 
the contrary it stated that the occupiers of houses in 
the patti were owners thereof with full powers 
of transfer : 

Held, that the custom recorded in the wajib.ul.arz 
as to hag chaharum could not be deemed to have 
beon abrogated by the halatdehi. A BecHar v. 
BADRI NABAIN, 19 A. L. J, 719; 43 A. 681 232 


Public Gambling Act (tI of 1867), 
S. B-—Money found on persons of gamblers, whether 
liable to confiscation. - s 
Undere section 8 of the Public Gambling Act, 

money found on the persons of gamblers is not 

liable to confiecation; that section merely justifies, 

the, selfing aud forfeiting of money found in a 

common gaming house atthe time the honse is 

raided. A Ham SAKHI HAM v. EMPEROR, by A. L. J. 

765;3 C, P. L. R. (4.) 127; 22 On. L, J. 648 408 


o 


INDIAN CASES. " .. [19a | 
Punishment, dilarak; heh should be 
inflicted, 6 


The theory of deterrent punishmenfs shonld not 
be loosely put into practice and the principles 
upon which alone deterrent penalties should, as & 
tule, he inflicted should be clearly comprehended. 

These principles indicated. Pat Gossar« MISSER 
: EMPEROR, 2 P, L. T. 698; 22 CR, L. J. 619; (:922) - 

AT 4 . : 
Punjab Alienation of. Land act 

(XIII of 1800), s. 3 
Punjab Court of Wards Act (li of 

1905), sS. 8, 1G—Court of Wards assuming 

superintendence of property of person other than 

ward, effect of. 

If the Court of Wards, purporting to act under - 
section 8 of the Punjab Oourt of Wards Act, wrongly 
assumes superintendence of the property of | 
persons other than the ward in which the ward 
has no share, its actionis ultra vires and it cannot 
be said that it has assumed superintendence under. 
the powers conferred upon it by the Aot, though- 
it may have purp rted to act in accordance thóre- 
with In such a case objection can be taken to 
the action of the Court of -Wards not only by ‘the 
person owning the property but by any person 
affected thereby L Tara SINGH v. GANDA SINGH, 
z L. 151 606 
Punjab Courts Act (VI of 1918), 

S. 41 (3)—Custom—Burden of proof—Appeal, 

second—-Certificate, whether necessary, * f 

The question of onus probandi in a case in which 
the custom set up is that the adoption of a 
daughter's son isinvalid,is one relating to the 
existence of a.custom governing the question of 
adoption, and cannot be agitated in second ‘appeal 
in the absence of a certificate under section 41-43) 
of the Punjab Courts Act, L HAM RAKHI v. 
Meta Ran, ^L. 167 5 
runjab Electoral Rules, r. 3, et. |, 

Sch. IV, r.2, Pt. li, Sch. IV-—Persona. 

tion —Corrupt practice —Pertonation, when not cor- 

rupt practice —Personation to knowledge of candidate 

—Üandidate, whether gwilly of corrupt practice. 

Mere  personation at an election does not 
amount to corrupt practice; to constitute the latter, 
a corrupt motive is essential, and unless there be: 
corruption and a bad mind and intention in 
personating it is not an offence, 

-A person who is able to write and, who, instead 
of signing the identity voucher of -an illiterate 
voter, thumb-marks it in order to enable him to 
vote in the name of that voter, is guilty of a corrupt 
practice under rule z, Part If, Sohedule IV to the 
Punjab Electoral Rules. 

in the Electoral Moll of a constituency the name 
of a voter was entered twice with s slight difference 
ia the spelling; the voter to whom the entries 
referred voted twice, in one case signing his 
correct namg in English on the identity voucner, 
and in the other in vernacular making small alter. 
ations so as to bring the signature into accord with 
the name entered a second time on the Electoral 
Roll: ,. 

Held, that he was guilty of a corrupt practice 
with n the meaning of rule 4, Part, li, Schedule IV, 
to the Punjab Electoral xules. ° 

Whs-e, to the knowledge of a caudilate,a wide. 
spread compaigü of personation is earried on iu hig 


«@ 


y a. LXIII) 6 


‘Punjab Electoral Rules—conold. 


"a. 
interests, and he takes no steps to disassociate 
himself from the corrupt practices of his agents, 
ehe must be held to have connived at.these practices, 
and is guilty of a corrupt practice within the meaning 
of rule 8, Part I, Schedule IV, to the Punjab 
Eleoboral Rules E C P MUHAMMAD Insmap Aut 
KEAN v, Min MUHAMMAD KHAN 666 


Punjab Land Revenue Act (XVII of 

887), SS. Lit, 117—Partition- . Question 

of title decided by Revenue Court—t ox judicata, 

» A question whether a person holds such an 
interest in a plot of land as ‘entitles him to ask 
for & partition in the Revenue Court is a question 
of title within the meaning of section tl) of the 
Punjab Land Revenue Act, and the decision of a 
Revenues (ourt upon such question under section 
117 of the Act operates as res judicata in a Civil 
Court. L MANAK CHAND v SHAHAB DIN I 


Punjab Pre-emption Act (I of 
.^ 19123), S. 7—Custem of pre-emption—Mohalla 
Mahian, Ludhiana City—Instances in neighbouring 
sub.dirisions, value of—Question, whether mohalla a 
sub-division—— Question of fact 

Where a town is sub-divided, the pre-emptor 
must prove affirmatively the existence of the 
custom of pre-emption in the particular sub- 
division in which the property is situate, and the 
onus is not discharged by proof of the custom in 
neighbouring sub-divisions. . | 

The custom of pre-emption does not exist in 
Mohalla Mahian of Ludhiana Oity. 

. The question as to whether a particular mohalla 
is a separate sub-division of a town 184 question 
of fact." L Garnpa Mar v Ropa 7 

S. 9—Punjab Alienation of Land Act (XIII 

of 1800), s, 8—Sale—Sanction of Deputy Com. 

' missioner—AS pplication, when to be made —Inquiry, 
' whether necessary— Pre-emption. 
. There is no provision in the Punjab Alienation of 
Land Act that an application for sanction must be 
made before an alienation takes place; sanction can 
be given after the act of alienation has otherwise 
been completed. 

Although sub-section (3) of section 3 of the 
Punjab Alienation of Land Act provides that the 
Deputy Commissioner shall enquire into the cir. 
cumstances of the alienation, the Deputy Commis- 





sioner has discretion to refuse or grant sanction; 


and once sanction is granted, the sale in respect 
of which it is granted becomes immune from. pre- 
emption under the provisions of section 9 of the 
Punjab Pre-emption Act, and the sanction cannot be 
objected to on the ground that the Deputy 


. Commissioner did not makean enquiry., L Maura 


DaD v MUHAMMAD - 


Pur jab Redemption of Mortgages 
Act (ib of I91 35), S. 12, scope of —Order 

: by Collector for delivery of possession by mortgagee 
on payment of certain sum—Gum due much larger 
— Mortgagee, right of, to be restored to possession— 
Jurisdiction of Civil Courts 

‘The provisions gf section” 12 of the Punjab 

Redemption of Mortgagés Act are sufficiently wide 

to allow a tivi ou.tto right any wrong done oy 

the, Collector in tho summary proceedings, and, if 


- 
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Punjab Redemption of Mortgages 
ACt- coneld. *. 


necessary, to restore possession of "ihe land to the 
mortgagee onthe ground that the sum dhe under 
the’ mortgage is larger than that allowed by the 
Collector, Nizam Din v. Daurat Bam, 2 L. 224 


890 
Railways Act (IX of 1890), s. 57— 

Railway Receipt not fortheoming—Stutionmaster 

whether si eae io deliver goods on taking in. 

demnity bond-—Enquiry—Demurvage for time taken 
in enquiry, whether leviable, 

Uniess the Railway Receipt is produced a 
stationmaster is not competent to deliver goods, 
on taking an indemnity bond under section 57 of 
the Hailways Act. But the Railway Administration 
is not entitled to charge any demurrage for the 
time occupied by it in making an enquiry under 
the section as to the identity of the person, who, in 
its opinion, is entitled to receive delivery of the 
goods, Pat Hast INDIA RainLWav Co. v. BHAGWAN 

Das, 2 P i. T. 52« «56 
Rateable distribution —Priorattachment, 

effect of. See Civin Procepure Cone, s, 78 


I 

Recelver, permission to sue, whether to be obtained 

- before filing of suit -Permission to conduct suit 

against Receiver, whether implies permission to 
. institute suit. 

Permission to conduct a suit implies permission 
to institute a suit as well, 

Permission granted by Court to sue a Receiver 
relates back to the time of the institution of the 
suits © NRIPENDRA Kumar Dorra v. NIRUNJA 
BEHAR! Das CHOWDHURI 843 
Record of Rights, value of, See EstaTES 

PARTITION Act, ss, 45, 49, 50 194 
Registration, test for determining liability 

of document to. 

The question of the liability of a document to 
registration must be determined with reference 
to the consideration money entered therein, and 

endt theredl value of the property dealt with thereby. 
O BikaRoo v Anant BAHADUR Binan, 8 O. L. J. all 


5I 


< 5 
Registration Act: (ill of 1877), 

Ss. 17, L, € J—Fictitious inclusion of property 

— Registration, validity of—xeview—CQosts, order as 

to, whether can be reviewed. 

A fictitious entry ofa parcel of land in a deed, 
intentionally made use of by the parties for the 
purpose of obtaining registration in a district 
where no part of the property actually charged 
and intended to be charged in fact exists, ig a 
fraud on the registration law, and no registra. 
tion obtained by m@ins thereof is valid, P C 
BISWANATH PRASAD v, ÜBANDRA NARAYAN, 48 0, 509 


770 
Registration Act (XVI of 1908), 


S. à 7 — Agreement to sell and agreement. to execute 
sale-deed, whether require vegistration — Agreement 
followed, by possession, effect of. 

On gst February 1908 the owner of a house 
executed a document in favour of the doefendaiít, 
in which he acknowledged the receipt of Hs.*100 
and agreed to sell the house to the defendant on the 
receipt of Rs, 80 c month, the total consideration be 


, 


11072 e 
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ing Bs. 40 i Suksequently. he executed another docu- 
ment in which he acknowledged the receipt of full 
consideration and agreed to execute a formal sale-deed 
after a few days "The defendant got into posses- 
sjon of the house in '9'8: 

Held, (ti that the two documents, in so far as 
they contained: an agreement to sell and gn, agree- 
meni to execute a sale- deed, did not require regis- 
iration. e 

(2) that applying the maxims that equity will 
support a transaction though clothed imperfectly 
in legal forms where the agreement has been 
acted upon by the parties, and “that equity will also 
not allow a Statute té be made an instrument of 
fraud, ib must be held that defendant had obtained 
a good title to the house. Lu GHULAM MonY-UD-DIN v. 
Unas Din 2 
SS. I7; 49—Lease for three years, une 
. registered, admissibility of, to prove term of lease. 

An unregistered deed of lease is not admissible 
in ‘evidence to prove that the property to which it 
relates was let for a term of three years, nor can 
oral evidence of the terms of the lease be tender- 
ed in such a case. L, NAIDAR Mar v. J. Bank 50 
S. 77-—Decree for registration—Admission 

of pei A whether necessary—Cumpromise — 
. Consent, effect of. 

No admission of execution is necessary for a 
decree for registration being passed under section 
77 of the Registration Act, but where a decree for 
registration is consented to by the executant, it 
may be taken that the decres embodies a com- 
promise . containing œ statement which might. be 
treated as tantamount to an admission of execution. 
C PANCHANAN? MISRA v. APORNA KUL Murang 








Religious endowment—Mahaut, removal 
of —Suit for restoration, ma intainability of. 
: Where the Mahant of a religious endowment is 
removed from office and it is proved that he was 
guilty of acts and omissions which amply 
justified his removal, he cannot ask to De restoréd 
merely because the persons who removed him were 
not authorised to proceed in the manner in which 
they acted Pat _Nrauar ALI v. Yap ALI Suam, 
6 P. L. J. 408 849 


Religious Endowments Act (XX of 

1863), S.D, suit under—Decree, whether debars 
: suit under s 9”, Civil Procedure Code 

A decree obtained in a suit brought under the 
provisions of section 5 of the Religious Endowments 
Act does not débar a suit under section 92 of the 
Civil Procedure Code, CG SaAHAYRAM CHAKRAVARTY 
v, KEAGENDRA NANDA. : 418 


Remand, general order of -Appeal, whether 
.lies, See Cıvıl PRocEDURE CopE, s 116 85 
———— Order, correctness of, if can be 


` disputed in appeal against decree after remand ` 
See Civip Procepurs Cope, s, 105 8:5 
Rent, payment of, in kind or value thereof, 
whether money renf, See BENGAL Tenancy Act, 

* 8.48 (a) 502 


s guit- for—Small Cause Court, jurisdiction 
- of. See MADRAS Estates LAND AUT, sg. 77, 1-9 


- 
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Rent suit—Abatement of ree whethet can be 
claimed in rent suit ~Separate anit for abatement 
of rent, whether necessary. See LANDLORD AND 
TENANT 

Res judicata. 








, ® 
See UrviL PRocEDURE Oops, s 11 ISI, 149, 
: 205, 240; 
. f 7 I7, 735, 
..* 762 
, 0. XLI, R. I 344 . 





See ESTATE PARTITION Act 

See LIMITATION Act, 8. 14 (2) | 93 

See PUNJAB LAND REVENU ACT, s. ILL “781 
Res judicata—Decision in favóuc of ona 

reversioner, whether res judicata in favour of or 

against another reversioner. See HINDU Law— 

REVERSIONEBS 
Revenue Record s—Eniries -Alteration pend. 

ing sutt. 

Where & person's name is recorded in the Revenue 
papers in regard to œ specific share of land, and 
he brings a suitfor the recovery of profits of that 
share, the fact that during the pendency of the suit 
the Hevenue Authorities make alterations in the 


papers reducing the amount of his share, will uot 


affect his right to recover his share for the years 
that his nama is so recorded, inasmach as at the 
time when the suit is instituted, and during the 
years for which profits are claimed, hi1 name 
stands recorded in regard to thab share, A MUBARAK 
Fatima v. MUHAMMAD Quit Kuan 19 A.L. J. 732; 











42 A, 897 976 

Review. See Civit Procspurs Cops, O. XLVII 

R. d 763 
Revision. 

See OIWIL PRocEDURE Cony, s. 115 15, 46, 

0,419, 

440, 545, 

809, 937 

Bee CRIMINAL PRocEDURE Cong, s. 110 452 

—- s 146 152 

See LAND ACQUISITION AOT, 8 18 I 


Rubkar of proceedings under Regulation XVII of 
1806— Inference 
No inference can be drawn from the rubkar of 
a Court evidencing the proceedings taken under 
Regulation XVII of i804, clause <, that there must 
at one time have been in existence an admission 
in writing signed by the person making it, or by a 
duly authorised agent on his behalf, of such a, 
nature as to satisfy the requirements of section 
19 of the Limitaticn Act. A HaRIMURAT v RAMHIT, 
8U.P.L.R A} U9 
Rule against perpetuities, covenant offeading 
against, whether enforceable —Test for determining 
whether covenant violates rule. See PRE- TUE 


Sale—Trdhsaction in effect gamble in litigation, 
whether ^ enforcible—Ohampertous — transaction — 
‘Agreement @ carry on litigation for nominal sum, 
validity of. 

A sale-deed by which the rights ^f the vendor 
are intended to be sold, but which evidences au, 
unlawful transaction because the object is gambling " 
in litigation, cannot, on the broad, principles of 

equity and good conscience, be giyen effecb to by the 

Courts 
"The principle of unenforceability of champertous’ 

ogreements ta supply funds te carry on & suit in 

+ 


LIS 
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considération of having a sharé of the property if 
recoveréd, applies to an dgreemént to obtain for á 
Wininal suin the right tb carry on a litigation which 
offérs à very faint chance of sudce#s. N HARI 
$. BALIRAM ` a 356 


ale Of FNOOdS-—OContract— Offer and acceptance 
ı “Obligation to sell, whether can be inferred- 
` Contract stipulating for payment of commission to 

seller— Parties contracting, nature of, relations 
, bgitween— Default in delivery—BSeller, liability of; 
, 4 offered to buy & consignment of sugar from 
B.. B accepted the affer, but'as he was not the 
producer he entered into a contract with J. for the 
purchase and delivery of the sugar in six instal. 
ments, and in the contract of sale to A stipulated 
för paynaett to himself of a commission. Three 
histelihents of the sugar wore delivered; bit there 
was no delivery of the ftémainihg instalments, 
Whereupon 4 broüght the présent duit against B 
for damages for non-delivery. Bs defence was 
that he- had adted-as dh &genb Merély in the 
matter: | E C 
` Held, that B was not an agent either of A or J. 
in the transaction that his -accaptancdé of A’s offer 
inferred an -obligation to sell that the contract: 
between A and B was as between prinotpals, and 
that the mere mention of commission in the con- 
tract: was not inconsistent with the relation being 
between principal and principal. P G BALTHAZAR 

Soxs v. ABOWATH, 18 L, W, 537 ; 


Set off—Interest. See Bencdn TENANCY Aor, 
>s M 100% 
Shamilat—Bectinent decree—Judgment-debtor 
* becoming ¢o-sharer by purchase, effect of—Decree, 
* 4bhether can be avoided. 

A person, against whom a decree for possession of 
a $peciflo portion of thé shamilat of a village has 
beén obtained by a co-sharer, cannot avoid that 
dééree by becoming a co-sharer by purchase and 
continuing in possession of that specific portion. l 
KHUSHAL PURI v. RAHMAT ULLAH 89 
Shamilat land—Adverse possession by one co- 
` Sharer. 
' In order to establish "complete ownership by 
adverse possession over shamlat land, the co-sharer 
élaimitig exclusive ownership must show two things, 
hámely, (i) that the land has been in his exclusive 
possession, and (íi; that he has openly asserted 
his exclusive ownership or has done some overt 
act to show the intention of holding the land as 
his own. i 

The mare retention by the Revenue Authorities 
òf the names of the other co-shárers ' after the 
ualitping co-Shárer's exclüsive possession has begun 
does not prevent limitation ranning against them. 
Nof does even & déeree in their favour, not 
üdooipánied by actual effective aserton of rights 
' ánd taking possession of those rights, help them. 
LE Hans Ras 6, Maunu ' 881 
wa, wheihér accessory to khata land—Construc- 

tion of document ~Property; Whether transferred — 
' Intention of . parties —Qisstion- of fact—Appeal, 

second.” NS 
- The rights of & proprietor in the shainilet of a 
villaga are nót a mere acosssory to tho land 
separately held by him and a sale ‘of tho latter 

e 





does not convéy shamilat rights to he purchaser, 
unless the voutrary intention is clearly and un~ 
equivocally established, 

The question whether the parties to a deed of 
transfer intended that certain property should? 
pass under the deed is one of fact and cannot be 
agitated in second appeal. L SHANKAR Das v Mani 


Specific performance —Deoree, form of. 
' See HINDU ..AW— OINT FAMILY 374 
——, whether can be granted independently of 
Specific Relief Act. See URISDICTION I 
Specific Reilef Act (I of .877), 
ss. [5, 17. 
. The language of section '5 of the Specific Relief 
Act applies to all cases where a party cannot 
perform the whole of what he contracts to do wke- 
ther such inabilisy is due to his not having a 


good title in the property agreed to be conveyed 
or his having & good title over only a part of the 


property. IVE HALUSWAMI Arvar v LAKSHMANA 
AiYAR, i3 L, W 662; 28 4. L. T, 306. (1921. M. W, 
N 816; 44M. P065; 41 M L. . 129 37 


(— S. (2 -— Election ~Suit to declare Municipal 
Election invalid, maintainability of —Reliel, whether 
equitable or legai—Municipal Election Rules, District 
Magistrate’s decision under, how far final Juris. 

‘diction of Civil Caourts—Disqualification, question 

of-—-Qualified voter's name removed from Electoral 

Roll —Fraud —ross negligence — Restoration of name 

— Limitation 

The relief to have a Municipal Election declared 
invalid is not a mere equitable relief, which 4 
Court may grant or refuse atits disgretion, but is 
a relief to enforce a legal right and if the case is 
proved, the Court is bound to pass a deoree in 
favour of the person seeking the relief. 

A suit to deolare a Municipal Election invalid is 
maintainable, 

The effect ofrule 40 Behar “unicipal Election Rules), 
empowering a District Magistrate to decide all dis. 
putes arising under the Election Rules, is that his deci- 
sion as to the validity of the nomination of a candidate 
is final, but the question whether the candidate ig 
disqualified from election ia a separate question and 
is open to the decision of a Civil Conrt., 

If the hame of a person, who is qualified 
as a voter, is entered in the original register of voters 
but disappears or is removed subsequently by 
fraud or gross negligence, it should be treated as 
still on the Electoral Roll and there oan ba no 
question of limitation if the District Magistrate 
restores it to the Roll any time before the election, 
Pat Auna BEHARI LAL v, KEsRI PRASAD SINGH 


. 6 
S. $92 -Suit for declaration of right to 
recover money if and when necessary, whether 
maintainable—Declaratory suit without consequential 
relief —Coyrt Fees Act (VII of 1870), s. 7 (IV) c). 
A suit for a declaration that the defendants 
were liable to pay certain amounts and Yor the 
further declaration that the plaintiff shall be entitled 
to recover those amounts fron thé defendaut: if 
and when the plaintiff is compelled to pay the 
same, s & suit for a declaradry decrea without 
a consequential relief for the purposes of tha 
Court Fees Act, 





- 
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But such a Quit, not being contemplated by sec. 
tion 42 of the Specific Relief Act, is not maintainable. 
Pat RAFIQUDDIN v. ASGAR Att 38 


S. 42 —Suit for declaration of title of plaint- 
“if s mortgagor, whether maintainable without estab- 
lishment of plaintiffs right as mortgagee. ` 
A plaintiff has no cause of action for maintain- 

ing a suit under section 42 ofthe Specific Relief 

Act for declaration of the title of his mortgagors 


to the mortgaged property, so long as his right as a 


mortgagee from those mortgagors is not established. 


"C SmisH UHANDRA v. Basanta Kumar, 88 0. L. J. 


380; 25 C. W. N. 552. * 514 


S. 42, ProviSO—Suit for declaration 
of title—Prvoperty in possession of tenants and lessees 
—Suit, whether barred. 

The proviso to section’ 42 of the Specific Relief 
Act is no bar to a suit for a declaration of title to 





‘lands in the possession of tenants and lessees S 


RAMDAS v, AJUDHIADAS, 148, L, R 137 685 


Stay of execution -Execution not pending 
—Stay, whether can be directed See Uivin Pro. 
CEDURE Copz, O. XLI, gR. 6 897 


Succession Certificate Act (VH of 
1889), S. 4—Succession Certificate, failure to 
file, effect of. 

It is not permissible to a Oourt to dismiss a suit 
in the absence of a Succession Certificate or other 
authority mentioned in section 4 of the Suocession 
Certificate Act. Where such certificate or author. 


ity is found to be necessary, the Court should give 


the plaintiff at opportinity of producing the certi. 


cate or authority within a specified time. L B 
Onaina Na v. Suwe Ox, 18 Bur L. T. 233 
B 807 

S. 7 (3)—Order requiring security — 





Appeal. ve 
' An order on an application for the grant of 
a Succession Certificate to the effect” that atch 
certificata would be granted on the applicant 
furnishing security, is nob an order either granting 
or refusing to grant a Certificate, and is, therefore, 
not appealable. M Jasona Bar v. Susanuatn 846 
Sult, under-valuation of, how to be determined, 

In determining whether or not a suit has, for 
the purpose of Court-fees, been under-valued, evi- 
dence should be recorded on the point. A docu. 
ment, aseg, an application for the appoitment 
of a curator under Act XIX of 1841, which con- 
tains a desoription of the value of the property, 
and which description does not impose & correspond. 
ing obligation as to the stagip duties leviable on 
it, is nota safe criterion ag to the value of the 
property, and a decision as to valuation based on 
such & document cannot be sustained. S RAMDAS 
v, AJUDHIADAS, 14 S, L, R. 187 635 
Temple— Worship, exclusive right of*-Injunction 
) —Ciral Procedure Code ( Act V of 1908), O, XXXI, 

r, l— Parties. - 

Every person whose right of worship in a 
mogque* or temple is interfered with or who has 
beon excluded from or denied that right, is com. 
petent to maintain a suit against those who in. 
terfere with or deny his right, 


o 


"E 

Similarly, a «nit is maintainable ab. the instance 
of an individual for an injunction restraining the 
dofendant from entering a temple and taking par 
in the worship, on the’ ground that the latter not, 
being a member of the class for the use of which 
the temple is- dedicated, his presence in ` the 
temple and participation in the worship. ‘amounts 
to an interference with the plaintiff'a exclusive 
right of worship and constitute a desecration of 
the temple, 

The provisions of Order XXXI, rule 1, of the 
Civil Procedure Code are nob applicable to such a 
case and the trustee of the temple is not, therefore, 
&necessary party to such a suit, Lis Sakrar v. 
BELLA, 14 Buz.:. T 83 963 


Time requisite for obtaining copies —Period before 
commencement of limitation, whether can be ex. 
eluded. See LIMITATION Aor, as, 5, 13 

Title -Not.receiving possession, effect of. See 
Orvik PRocEDURE Cops, O, X XI, R 22 248 

Transfer by Receiver. See PROVINOIAL IN8OL-. 
YENCY Acz, 8. 16 5 | 91 
-—— —- of case—Principles governing See CRIMI- 
NAL PROCEDURE Oops, 8. 526 


Transfer of Property Act (IV of 
1382), S. 4l —Muhammadan lady —Ostensible 
owner ~Transfer, validity of. ` 
Where a Muhammadan lady, who after the death 

of her husband with the implied consent of other 

heirs of her husband, represents herself. to be’ the 
sole owner of his property, &nd receives rent 
from tenants and is entered as sole owner in 
the public records, makes a transfer in good 
faith and for valuable consideration, such transfer 
is protected by section 4i of the Transfer of Prop. 
erty Act, and the transferse cannot be dispossessed. 
A MOHAMMAD SHAKUR KHAN v SHAHJAHAN oor 


~ ose S. D0— Landlord and tenant—Assignment 
by landlord—Payment of rent in advance after 
assignment-—Discharge of tenant. 

A tenant is protected by section 50 of the 
Transfer of Property Act against having to pay 
rent twice over if paid in good faith, but if he 
has paid rent before it was due, if is merely an 
advance to the landlord and is not a payment in 
fulfilment of an obligation to pay rent. If before 
the date the rent falls due, the landlord makes 
an assignment, his receipt of rent cannot be treated 
as a discharge by him, Pat Ram LAL Marwari 
v. MAHADEO Marwari, .1921) PAT, 332 58 
- S. 53—Civil Procedure Code (Act F of 

1903), O. XXIII, r. 1—Appeal, second—Fraudulent 

transfer—Question of fact — Withdrawal of suit, 

whether can be permitted 

A finding that a heba vas executed in breach of 
the provisiéns of seotion of the l'ransfer of 
Property Aot, with iutent to defeat or delay the 
creditors of the transferor, is a finding on a ques. 
tion of fact with which the High Court canna} 
interfer3 in second appeal. 

The question whether leave shonld be given in 
second appeal to a plaintiff tq vithdraw his suit, 
depends upon whether thd Court, is satisfied that 
the decree against the plaintif should ba set aside, 
Where the decree is based upon a concarrant finda 
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ing of fact, it is ‘not open to the Courtto grant 
leave to withdraw, 4 Ram Kumar Banixya v. 
@ariunngssa BIBI . IG 

- Sa 53—Fraudulent transfer—Burden of 
proof —Üonaideration—Benami transaction 

TA iransferin consideration of a debt which is 
actually due cannot be regarded as a benami trans- 
action. 

- A transfer for good consideration cannot be held 
to be a fraudulent transfer within the meaning of 
section 53 of the Transfer of Property Act, although 
if amounts to preferring one creditor to another, 
* Where aclaim is rejected in execution proceed- 
ings and the’ unsuccessful claimant brings a suit to 
establish his title, the onus lies in the first instance 
upon him, but this onus is discharged as soon as 
he establishes that the transfer under which he 
claims isfor good consideration In such a.case 
the onus is on the defendants to establish fraudn- 
lent intention. Pat Sama v SALIMAN, 2 P. L T. 
577 111 


S. D'3—EFraudulent transfer by insolvent 
. before insolveney, See PROVINCIAL INSOLVENCY, 
Act, S. 4 601I 
— S. 53, object of-—Test to be applied — Prop- 
erty purchased in emecution of decree— Subsequent 
conveyance by judgment-debtor of property—Suit by 
auction-purchaser for possession after.declaring con- 
` veyance invalid, whether maintainable. 
` The primary object of an action under section ^8 
of the Transfer of Property Act, is to make the 
assets of the transferor available to the general 
body of oreditors. If it would, then the actio. 
would in substance be an action under section 53 
of the Transfer of Property Act and would have to 
be instituted by, or on behalf of, all the creditors. 
1f it would not, then the action cannot be regarded 
as an action under section 58 of the Transfer of 
Property Act The proper test to apply when a 
question of this nature is raised is to see whether 
if the plaintiffs succeed in the action, the pro- 
perty claimed in the action would be available to 
the general body of creditors 

A mortgagee-decree-holder purchased the mort. 
geged properties at a sale held in execution of 
his decree, but in the meanwhile the judgment- 
debtur had conveyed the properties to himself as the 

' trustee of certain idola The mortgagee then 
brought the present suit to recover possession of 
the properties after declaring the aforesaid con- 
veyance to be invalid, and the question was whether 
the suit could be regarded as a suit under sec- 
tion 58 of the Transfer of Property Act, and 
whether it was maintainable in view of the fact 
that it was not brought on behalf of all fhe creditors 
of the judgment-debtor : 

Held, that the suit was maintainable and could 
not be regarded as one under seoti$n 3: of the 
Transfer of Property. Act, because the plaintiff 
having purchased the properties at a sale held in 

* execution of a decree, they were not available to 
the general body of creditors, and he was entitled 
to recover possession, Pat Sar TmWAKURZI v. 
NARSINGH NARAIN Bing, 6 P. L. J. 49; 2P. L. T 217: 
(1821) Pat. 47 - 788 


S. 31. See MonTaaGE 284 
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S. 54—Sale of propering of value below 
Rs. 100—Delsvery of possession, : 

In order to make a good transfer on sale of 
property under the value of Rs. .00, there must be 
a real delivery of the property for the purposes : 
section 54 of the Transfer of Property Act. Be 
TISWANATH PRASAD v. CHANDRA Narayan, 48 0. 509 

` 770 
S. 55 (4) ()—Sale—Consideration paid 
in part—Agreement to pay balance by instalments 

—Vendor's charge on property, whether abandoned 

— Buit to enforce charge — Limitation. 

Where after the exeoution of a salo-deed, a simple 
agreement ig taken by the wendor from the vendee 
under which the latter agrees to pay the balance 
of the purchase-money by instalments, the mere 
acceptance of the agreement by the vendor is by 
itself no indication of the abandonment by the 
vendor of his charge on the property granted by 
section 55 4 (b) of the Transfer of Property Aot, 
and a suit to enforce such charge brought within 
twelve years from the date of the sale is maintain- 
able. A Basu AnMED KHAN v, NAZIR AHMED 
Kuan, 19 A, L, J. 401; 8 U. P, L, R, A .00; 43 A, 
641 495 


- 








S. 58—Usufructuary — mortgage— Further 
loan on same security— Covenant for redemption 
on payment of whole amount due— Mortgagee, right 
of, to remain in possession till payment of amount 
due on both transactions. 

A, executed a usufructuary mortgage in favour of 
B. He subsdquently borrowed a further sum from 
B and exeouted a document in which it was stated 
that when the previous mortgage. was redeemed 
the amount would be re-paid with interest, and that 
without re-payment of the amount due on both 
documents, the mortgaged property was not to be 
redeemed : 

Held, that the later deed fell within the purview 
of section 58 of the Transfer of Property Act, and 
should -be; deemed to be a document which created 


" & further encumbrance on the property and added 


to the amount of the original usufructuary mort. 
gage, and wasa mortgage for the amount secured 
by it, and that the mortgagee was entitled to 
remain in possession of the property until the 
amount secured by the two documents had been 
paid to him. 

Per Stuart, J —Àn omission explicitly to transfer 
an interest in specific immoveable property does 
not necessarily show that the deed in whish that 
om:ssion is made is not a mortgage, for there may 
be animplied transfer of an interest which is equally 
efficacious A Han PERSHAD v, RAM OBANDER, 19 A, 
L. J. 807; 8 U. P. L. €i. (A.) 189 750 


SS. 58, GB, 98 —Morigage, usufructuary 
— Covenant to pay in event of  dispossession — 
Charge created for personal covenant— Anomalous 
mortgage -Possession not given—Suit for money 
by mortgagee to realize it by selling property charged. 
The dispossession of a  usufructuáry mort- 

gages after possession is once delivered to 

hinis a failure on the part of the mogtgagor to 

secire him ín undisturbed possession, and section 68 

fc) of tho "T:insfer of Property Act applies to such 

& 0432 
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“Where the moM gage is an anomalous or _complex 
mortgage, combining the terms of a, usufruobuary 
and a simple mortgage, and the mortgagor personal. 
ly covenants to pay the mortgage money, in. the 
eyent of dispossession, W ich may be realized from 
the sale of the mortgaged property. and other .pro- 
parties, a suit brought by the mortgages fer realiza- 
tion of his money by the sale of the mortgaged pro- 
perty is not governed by Articlest16 but by. Article 
184 of Schedule I to the Limitation Act. itis & suit 
to enforce the charge created under the covenant, 
and not a suit for money under section 04 of the 
Transfer of Property Act, Thè mortgaged property 
ig liable to be sold not only for the principal sum 
secured but also.for the interest. — 

A usufruotuary mortgagee cannot sell or foreclose, 
bit he can protect himself by adding the personal 
covenant and charge, Pat JaimNANDAN PRasÁD v, 
BALINATH SARAN, 2 P. L. T. 229 29 


S. 59—Mortgage—Attestation—Seribe, whe» 
< ther can become attesting witness—" Enecution,' 
< “Attestation,” meaning of, > — .- 

. Where a person wrote the body .of a:.document 
pukporting to be a mortgage-deed, wrote the name of 
the executant, wrote the name of one of the attesting 
witnesses, and signed his own name as an attesting 
"eld, that the document was not attested by two 
witnesses within the meaning of section 59 of the 
Transfer of Property Act and that it did not operate 
218 mortgage, nor did it create a charges _ . 
Where, no mark, seal or thumb impression of 
the mortgagor appears on œ morbgåge-aeed, the 
scribe who exedhtes the document for and on behalf 
of the mortgagor is not competent to become an 
attesting witness to attest the signature he himself 
1 itten out. . 

SR boris cannot be an attesting witness of what 
has himself written, nM 
bee to —Tho term “executed” signifies the acts 
required of the person who makes the deed, either 
himself or through a representative; athe’ term 
“attested” signifies the acts of the witnesses who see 
the execution; obviously thé same pérson cannot 





e two-fold capacity. 

en ae ae adat is required, to bé attested, 
the “meaning is that a witness must be present at 
its execution and shall testify that, it has béen 
executed by the proper person. To attest an 
instrument is, accordingly not merely, to subscribe 
one's name to ib as having been present at its 
exeqution,, but includes also essentially the presence 
in fact at its execution of some disinterested person, 
capable of giving evidence as to what tock place. 

Per Buckland, J.-A soribe who executes a docu. 
mat for and‘on behalf of the executant is not a 
person who "gees what passes" or "sees ib executed,” 
When he himself does the very thing to which by 
subsequently signing as a witness he pyofesses io 
bear witngss. © SRISTIDHAR GHOSE v. nda 


Dassi, 26 O. W: N. 264 

MUR (C)-—Mortgage —Mortgagee dispos- 
sewed a ds holding better title than mortgagor 

|. —Right to recover mortgage:money from mortgagor. 
The provisions of section 83 (c) of th» Transfer 


ef Property Act apply to th» cise of disposses- 
Md 
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sion of à mortgagée by à person holding 4 better 
title than the mortgagor, and whére a .Iinorigagoe 
is thus dispossássed and so deprived of ‘his mort.* 
gage security, he is entitled to récovér the mortgage- 
money from thé mortgagor. A Ram Sukir MiskA 
v. Gur Prasan, 19 A.L, J. 357; 8 U. P. L. R. (4.9 64 
43 A, 484 ux =" 998 


——— S, 7 0—Mortgage-decres — Accession to mort. 
gaged property after decree —4Accession, whether can 
be sold—Hweeution of dacree—Courl, duty of. 
The principle of section ‘0 of the Transfer df. 

Property Act does not apply to an accession to 

mortgaged property acquired subsequent to the 

passing of a decree on the mortgage, Aig 

In execution of a mortgage-decree the Execut. 
ing Court has power to sell only the property. 
specified in the decree to be sold for the satisfac. 
tion of the deoree obtained by the mortgagee, 

The mortgagee of a mukarrari right obtained a 
decree for sale of the mortgaged right. Subs quent 
to the deoree the jadgment-debtor acquired & 
higherright in the property knówn asthe brahmottar 
right. The deorée-Holder sought to sell the latter 
right in execution of the decree: 

H:ld, that the brahmottar right could not be 
sold inasmuch as 

(a) the mortgage had become mergéd ia the 
decree and the brahmoliar mght, even if it was 
an accession to the mortgaged property, did not 
enure tothe benefit of the mortgagee within the 
meaning of section 70 of the Transfer of Property Act; 

(6) the Exeouting Court had no power to sell any- 
thing beyond the mukarrari_ right specified in the 
decree. Pat Hazgapuax COHAKERVERIY ~ HAR- 
GOBIND DUTTA, 6 P, L. J. $47; 2 P. L. T. 665 552 


S. 72 (D)— Attachment —Mortgage during 
attachment—Amount paid, by mortgagee to avert 
sale, whether charge—Sale, meaning of—Madras 

Estates Land Act (I of 1908), 8 125. 

A person who obtains a mortgage of certain pro- 
perties pending their attachment in exeontiin of a 
simple money-decree is entitled to add the amont 
paid by him for averting the sale in execution, to his 
principal money and recover it along with the latter. 

Per Spencer, J. ~ The word ‘sale’ in section 72 (5)-of 
the Transfer of Property Act should not be narrowed 
to that class of sale which virtually has an effect 
akin to destruction or forfeiture of the mort,agee’s 
security. lt covers a sale in execution of a simple 
money.deoree which does not extinguish or affect 
the secarity. : l 

Per Ramesam, J.—The word ‘sale’ should be 
construed ejusdem generis with the words ‘destruc. 
tion’ and ‘forfeiture’ that precede it and, therefore, 
it applies omiy to sales endangering the mortgagee’s 
security. and not to sales merely of the equity of 
redemption.. 9 (V Venkata NARASIMHA . y. KUPPU 
CHETTY, 40 M, Lod. 624; (1921) M W.N. 479 24 
SS. 74, 95--Mortgages—Prior mortgage, 
discharge of, by puisne mortgagee—Puisne mortgagee, 9 

right of, to be re-imbursed, when acerues— Limitation 

— Uontract Act (1X of 1872), s. R9. | 

A second mortgagee, who dásÜharges a prior 
mortgage acquires a charge on the property which 
he relieves of liability for that mortgage and he 
acquires that charge on the date on which He paya 
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Ld 
off thé amount®of the prior mortgage and his 
right also to, be re.imbursed acorues to him on 
the date on which he pays off the amount of the 
decree and relieves the mortgagors of the obliga- 
tion which under the decree exists on them. 
Bora Sars Gav v, MUNNI Lab, 38 U, P. L. R. (A BA 


——— 88. 82, 565—NMorigage—Contribution— 
Portion of mortgaged property purchased by third 
person at Court sale—Auction-purchaser, liabslily 
of, to contribute. 

S, P. mortgaged his sharos iu eight villages to E, 
Prier to this mortgage four out of the eight villages 
ere under three mortgages and these were dis- 
charged by the sale of two villages K. aud B. aud 
& fourth share of D. Of the mortgaged villages, the 
defendants in oxecution of a simple money decree 
purchased P., S. and one-eighth of D. Plaintiff, she son 
of S. P., who in the meanwhile had died, breaght the 
present suit for contribution against tne owners of 
P, S. and D. alleging that bis village L. had 
contributed more than its rateable share of liability 
under the mortgage in favour of R.: 

Held, that plaintiff was entitled to obtain con- 
tribution in respect of the amount which was in 
excess of his rateable share of liability. 

Hled, also, that no question of the application of 
Section öö of the ‘Transfer of Property Act 
to the present case arose, inasmuch as there was no 
private sale of the property by the mortgagor to 
the defendants, A HAMA SHANKAR PRASAD "V 
GuunaAx HUSAIN, 19 A. L. 4. 684; 3 U, P. L, B. AJ 
88; 43 A. bay 209 
SS. 83, 84—Mortgage-meney; deposit of 

—Amount deposited insufficient—Insufficiency trift- 

ing —Interest, whether ceases, 

If the amount of money due on a mortgage 
deposited by a mortgagor under section ss of the 
Transfer of Property actis insufficient by however 
trifling a sum, he is not entitled to the benefit of 
section 84 of the Act, and to claim a cessation of 
interest on the principal sum. A DEBI PRASAD v, 
Kenar SINGH, :U A. L. d. 082; 3 U. P, L, R. e E 








S. Í | l. See Oivin PnocmpURE Cops, 

a. 11 209 

Trees —Immnoveable property —Claim for possession 
of trées, 2 f 


A claim for possession of trees isa olaim to au 


interest in immoveable property, Pat Beni 
Prasad SAHU v. SURAT SINGH, 4 P. u, T, 622 264 


Trust—Limited ownership—Adverse possession 
by trustee, See HINDU Law—Reniaious ENDOY- 
MENT 23 


Trustee—Temple trustee, delegation of *powers by, 
lo agent—Dismissal of archaka by agent, validity 
of. $ 

. The power of appointing an agent éxists in a 
trustee only as regards matters in which expert 
knowledge is required or in which it is usual, 
according to thé course of businéss (6 g., temple, 
agents in respect of particular acta), or where it is 

a, matter of nedesaijy (using the word ‘necessity’ in 

at business sense) to do 8o and id similar exceptional 


cixoumstances. 


\ 
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The power of appointment and, disthissal of 
hereditary temple servants, who cangot be dismissed 
without sufficient cause (such as grave misconduct) 
being established, is not one of the powors of & 
trustee whioh are ogpable of being delegated to an 
agent. A trustee caunot appoint an agent to dd 
acts in which judicial discretion has to be exercised 
by himself. M PanasugAMA UDAYAR v. Vepasi 
BASKAR THIRUMAL Row SAHIB, 41 M. L. J. 17; 44 M. 
633; L4 L. W. 159; (141) M. W. N. 533 S4 


Trustees—Karnavans of several Tarwards con- 
EMstituting body of trustees—Anandravans, rights 
aud liabilities of. See Manasar Law 931 


Under-proprietor—Document 
birt right, rent-free—Grantee, status of. 
Where a document gives to a persona perpetual 


conferring 


‘transferable birt right without payment of rent, 


the right so conferred is that of an under-proprietor. 
O Bixaroo v. ANANT BAHADUR SINGH, 8 O. L.J 311 


551 


U. P. Land Revenue Act (III of 1901), 
S. 56—Cess—Payment in kind by occupancy 
tenant over and above rent—Payment not recorded 
by Settlement Recording Officer—Suit to recover 
money value of such payment, whether maintain- 
able. 

According to a custom recorded in the wajib-ul-ara 
of a village the occupancy tenants had to make 
a payment to the Zomindars over and above their 
rent, of a head-load of bhusa and a bundle of 
fodder every year. In asuit by the Zemindars to 
recover the money value of such payments it was 
found that no record had been made thereof by the 
Recording Officer at the last Settlement ; 

Held, that the suit was not maintainable, as 
these payments in kind were a cess within the 
meaning of section 56 ofthe U. P. and Revenue 
Act, and, therefore, could nob be recovered in a 
Civil or » Revenue Court. A OHAND BEHARI Lan 
9. NANNUA * 222 
C3 S5, 111, 233 (k)—Partition—Ques. 

tion of ttle—Jurisdiction of | Civil Court — Pro. 

cedure. 

& Civil Courts have only a limited jurisdiction for 

the purpose of deciding questions of proprietary 

title raised in the course of partition proceedings, 

Where such a question of title is raised, the Revenue 

Court may follow any one of the courses laid down 

in clauses (a), (b) and (c) of section lil, sub. 

séotion (1) of the U. P. Land Revenue Aot, and 
the competence of a Civil Court to decide that 
question of title depends upon the choice exercised 
by the Revenue Court. If the latter Court passes 
an order under clause (a) or clause (5), the Civil 

Court has authority to try and decide the question 

of title, but it is a condition precedent that an 

order unde: clause (a) or clause (b) should be made. 


The Civil Cgurt cannot entertain the question unless, 


and until such an order is passed, whether that 
question has been brought before it prio? to the 
filing of the objection under section [11 or not, 

On the other hand, if the Revenue Court takes 
action under clause (c) and proceeds to determéne 
the question of title itself, the jurisdiction of thg 
Civil Court is wholly ousted. 
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- Ths faet that the Revenus Court violates the law 
“and ueither p&gses an order under clause (a) or 
olauss» (b) nor taxes action uader clause (a) of sub. 
seotion ti) of section Lt: of the O, P. Land Revenue 
Act, would not invest the Civil Vourt with juris- 
diction to try the question of title, OQ RAM Laxaan 
SiNGH.v RAMPAL SINGH, Z5 O. U. 143 12 


U; P. Municipalities Act (I1 of 1916), 
SS, 257 (D), 318, 32i ( 1) —Order, direc- 
tion or requirement of Bourd, ther can be ques- 

~ tioned —Fine, daily im aition of, for first offence, 
legality of —" Question” in a. 421, .1 , meaning of. 
An order, or direction or requirement made by 

a Municipality, or a Uemmittee of a nosified area, 

canuot be questioned onthe merits, provided it is 

a requirement, or a direstion or an order made 

within the powers conferred upon the authority, 

but its legality oan uado:btedly ba questioned in 
any Vourtin which penal proceedings are brought 
for breach of the order, ifit can be shown that 
it is an order, reqiiremesat or direction which the 

Board could not make, 

' The imposition of a daily fiae upon a first con- 

vicsion is illegal; such as can only be imposed 

where it is proved that the offender has persisted 
in the offence after the date of first conviotion. 
The word "question" in section 321 (1) of the 

U. P. Municipalities Act means “called in question 

as regards its reasonableness or practicability” and 

does not mean “challenging its legality.” A 

KASHMIRI LAL v. EMPEROR, A. L.J. 641; 22 Cn 

L, J. 6 0; 48 A. 0355 3 U P L, B. (A.) 176 410 


Usufructuary mortzagee—Oral sule of 
equity of rademption -Possession for over 12 
years after gele — Prescriptive ticle—-kedemption, 
right of, wh.ther barred, See LIMITATION ACT, 
Boa. I, ABT. 144 e i5 


WajiD-«ul«arz-—Custom, record of—Presump- 
iion. 

There is always a presumption that the entries 
in a wajtb-ul-arz are 8 record of custom, waoless, 
thers are ciroumstauces showing to tke contrary. 
O Sitagas v. BUNYAD ALI Kaan, 8 O, L. gee 





, entry in, whether amounts to record of 
custom, See Custom —PRE-EMPTION 

Waters - Natural  streum —Dwersion — Right to 
protect one's property, extent of -Dumages. 

Where there is a natuce outles for a natural 
stream, no oue has power, for the safety of his 
own property, to divert or to irterfere with ite 
flow, and if he does so, he is ordinarily liable to 
pay damages to any one whois injured by his aot, 
no matter how the water before the mischief came 
into the water-course. $ 

The right of a person to protect his land from 
extraordinary “floods extends to the doing of any- 
thing whicn is reasonuao.y necessary to save his 
property; but he cannot actively adost such a 
course as might have the effect of diverting the 
mischief from nis own laad to the land of another 
person, which wouid otbacwise have been protected. 

An embankment had been in existence for the 
preecriptive périod and was maintained by the 
owner of village L, The owner of village K. cut a 
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the epus dest thereby diverted 
K fnda-et village. L, whereby 
injaty Tyas aqusad es" the orops of the owner of 
that nia a e e 

Held, that the owner of village K was liable in 
damages to the extent of the injury caused to the 
owner of village l4 A MoHaMMAD SAMI ULLAR v, 
MUKUND Lab, «9 A. L. J. 736; 8 U. P, L. BR £A. 131; 
43 A. 68» 980 
Will—Absqlute estate —Gift over, validity of. 

Where an absolute estate is granted, a gift over ` 
is void. QO RAJSsHURI v, “MATHURA BiNGB, 24 O. C. 
187; 3 U. P-L t 44, 0, 69 34 
- Attestation, proof of—Old document—Pre- 

sumption — &vidence Act (I of 1812), 8, 90. - 

ln an application for Letters of Administration 
with copy of a Will alleged to have been executed 
in i578, is was found thatthe Will was registered 
and the execution was acknowledged before the 
Registrar, that all the attesting witnesses were 
dead and that au old man who gaye his evidence, 
swore thut he was the person who identified the 
testator before the Kegistrar and also swore that 
he was present at che execution of the Will, though 
his name did not appear as a formal attesting 
witness on the document: 

Held, „i; that in the circamstances of the caso no 
valid objection could be taken tothe proof of ths 
attestation; 

i<) that section 90 of the Evidence Aot did apply, 
even though the original dooument was not preduced, 
© KAHAGESWAH SARMA V BSOMESWAR BHATTACHARYA, 
dd V. Lh. d. oo. 
== -— Bequest in favour of two persons —Shares not 

specified —Jurnt tenancy or tenancy-in-common. 

Where a Will pequaathes property to two persons 
without words specifying their shares, such bequest 
creates & tenancy-incommon and not a joint 
tenancy. A RAMPIARI v. KRIBENA Prag, 19 A. L J. 
603; 45 A. 620 sol 
7o, construction of— Provision for accumulation 

into fund—Intestacy. 

Where a Will provided that the balance left after 
certain payments should be accumulated to form a 
‘fund’, that when the balance amounted to Rs. 10,000 
it wasto be usilized for certain purposes and any 
balance left was to be added to the ‘fund’; 

Held, that there was no intestacy 
balance. : 

ver Ramesam, J.—The words “my landed prop- 
erty’ used in a Wilt cover all the immoveable 
properties belonging to the testator at his death. 
iV] SEEGHANGATHANNI V. VAITHILINGA MUDALIAR, 13 L, 
W. sud; 22 M, LT. 28:44 4) M, Lid. 532; 449021) M. W. 
N, 248 104 


Witnesses, position of, in Court. 
It is not desirable that witnesses, whether they 
are Government Odieers or not, Bhould give their 
evidence on cone dais by the side of the Magistrate, 
All witnesses without distinction should give their 
evidence ia tne witness box, or, other place in the 
Court room that is set apart for thig purpose. aL» 
WaADHAWA SINGH v, EMPEROR, 22 CR. L. J. o69; 3 U P. 
L, R, da J i3 
, summoning of — Duty of Gourt. 
PRoOEDURE Uopg, O, XVI, R. 1 bus 





as io thé 





See CIVIL 
7 


a a aana 


